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SHUPE-AWTEEVAMS CANDY: COl2! 22 22255 ee ee sae 25 170 


Petitions for review filed in Circuit Court of Appeals for the 
Tenth Circuit on October 3, 1938. Commission’s orders affirmed 
August 30, 1939. 106 IF. (2d) 962. 
PENNER Le AN COlMigtiG hy Wate Ali 2222. eo ee see Pt 699 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on October 4, 1938. 
IWIN TORS A IN OR Se Ss Se One ee eee eee 26 786 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on November 5, 1938. 
TEER RAY SL DUDM BY COLO Ys ON bos ee ae ene pre es ee ee ee 27 929 
Petition for review filed in Circuit Court of Appeals for the 
Eighth Circuit on November 5, 1938. 
THR eWHIE Be CRAW ROR D? CO. HL Ales t e225" = == 27 1099 
Petition for review filed in Circuit Court of Appeals for the 
Fifth Circuit on November 12, 1938. 
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TABLE OF COURT CASES IN VOLUMES 1-27, INCLUSIVE! 


{Abbreviations: S. C.=U.S. Supreme Court; ©. C. A.=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. 8. Court of ap- 
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the num- 
ber preceeding the hyphen denoting the volume, the numbers following referring to the page] 


AAvaneepe ainviCo wes. 9 «Fees 8s (C. C. A.), “Memoranda” 20- 
739. 
Algoma: Lumberm@o;,;et alos. ys - (C. C. <A.) 16-657, 17-669; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U.S.67; (S. C.) 18-669. 
(54 8. Ct. 315). 


AlmMiInuM Co. oOfsAmericsa 2. 2... 2 S55 (C. C, A.) 5-529, 7-618. 
284 Fed. 401; 299 Fed. 361. 

Amber-lta (Ward J. Miller)__....._._.._._.. (C. C. A.) 21-1223. 

Am Mebeant & (Sou etcal 2. $923... 2... (C. C..A.).22-1149, 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802. 

American Army and Navy Stores, Inc________ (C. A. for D. C.) 23-1392. 

American Gandy, CO 25 9.526 a (C. C. A.) 27-1683. 
97 F. (2d) 1001. 

American Smith COs 2225. 22-5. 2682 45 Se (C. C. A.) 13-607. 
388 F. (2d) 547. 

MERCH PODSCCO GOS. 2 228. ee ee (D. C.) 5-558; (S. C.) 7-599; 


283 Fed. 999; 264 U.S. 298; (44S. Ct. 336); (C. C. A.) 9-653; (S. C.) 
9 F. (2d) 570; 274 U. S. 543 (47S. Ct. 11-668. 


663). 

Arkansas Wholesale Grocers Ass’n______-___- (C. C. A.) 11-646. 

18 F. (2d) 866. 
Armands@o., Ine.6b al 222 sao sas ea as (C. C. A.) 21-1202, 22-1155. 

78 F. (2d) 707; 84 F. (2d) 973. 
Armour) 6) CoAOs 4.90.2 Op Pet ah PY eee (C. C. A.), ‘““Memoranda’” 20- 

745. 

Army,and Nayy; Drading Co_ #3... ....-_--_- (C. A. of D. C.) 24-1601. 

88 F. (2d) 776. 
Arnold Stone;@osseee b AS ry ee 8 ee (C. C. A.) 15-606. 


49 F. (2d) 1017. 


1 Interlinear citations are to the reports of the National Reporter System and to the official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have 
been there reported. Such cases do not include the decisions of the Supreme Court of the District of Colum- 
bia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in 
the Commission’s Decisions and the Commission publications entitled “(Statutes and Decisions—1914- 
1929,” and “Statutes and Decisions—1930-1938,”’ which also include cases here involved, for their respective 
periods. 

Said publications also include Clayton Act cases bearing on those sections of said Act administered by 
the Commission during the aforesaid period, but in which Commission was not a party. “S. & D.” refer- 
ences are to the earlier publication. For “Memorandum of Court Action on Miscellaneous Interlocutory 
‘Motions, ete.,” during the period covered by the second compilation, namely, 1930-1938, see said compila- 
tion at page 485 et seq. 


2Interlocutory order. See also 8. & D. 721. 
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Arrow-Hart & Hegeman Electric Co_-------- (C. C. A.) 17-658, 683; (S. C.) 

63 F. (2d) 108; 65 F. (2d) 336; 291 U. S. 18-691. 
587 (54.8. Ct. 532). 

Art oom COM ae eee ea ee (C. C. A.)-18-680. 
69 F. (2d) 36. 

Artloom Corp. v. National Better Business Bu- (D. C.), footnote, 15-597. 

reau, et al. 

48 F. (2d) 897. 


Aviation Institute of U. S. A., Inc_---------- (C. A. of D. C.) 21-1219. 
ING eri annie tot UUUlo Oar Cl ye ll Coes ee eee ere (C. C. A.) 10-754. 
15 F. (2d) 274. 
Balme, Paul atte: sseute sehetisieeeere it seek (G. Gy A.), 11-717. 
23 F. (2d) 615. 
Baltimore Grain Co., et al-___1_--------+--= (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461). 
Baltimore Paint & Color Works, Inc____----- (C. C. A.) 14-675. 
41 F. (2d) 474. 
BaracersWiebster.©.0 sae ae ee eee ere (C. C. A.) 26-1495. 
95 F. (2d) 1000. 
iBaVSS Jeo liNous (Ol ao Be Sees See (D. C.) 3-542. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd_____._-_-_- (C. C. A.) 21-1220. 
Bayuks Cigars sinc ae sane ee (C. C. A.) 14-679 (footnote), 708. 
Bear Mill Manufacturing Co., Inc______-___-_ (C. C. A.) 27-1685. 
98 F. (2d) 67. 
Beech=Nutebacking © ofa eee (C. C. A.) 2-556; (S. C.) 4-583. 


264 Fed. 885; 257 U.S. 441 (42 S. Ct. 150). 


BEN eka SOTA yeLIN Css), © nt eee ae (C. C. A.) 7-612. 
299 Fed. 468. 
Berkey & Gay Furniture Co., et al__________- (C. C. A.) 14-679. 
42 F. (2d) 427. 
Bethlehem StéelsCose 2-45. eee eee eee (D:.. C.) G.-C. of D&G), foot- 
note, 3-543. 
BiddlewPurchasing Coy et alas soe oe eee (C. C. A.) 26-1511. 


96 F. (2d) 687. 
Block, Sol, et al. (Rittenhouse Candy Co.)____ (C. C. A.) 26-1497. 


Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497. 
Co.) 


Bonitai@or, The, ‘et alse ae Se (C. C, A.) 22-1149. 
84 F. (2d) 910. 
Bourjois, inc.;46t"al PaaS et (C. C. A.) 27-1706. 
BradleyaroaMesslsea= eo ae eee (C. C, A.) 12-739. 
31 F. (2d) 569. 
iBreakstone,wSamuelo 22) 0 (C. C. A.), “Memoranda,” 20- 
745. 
Brecht’ Candy Coy sunt seuds wht ol Ae Se eel (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
Brown Fence & Wire Coo... --caseeuee (C. C. A.) 17-680. 
64 F. (2d) 934. 
Butterick: Co., etral.{c sue svvsluu: Lue se weak (S. C. of D. C.) footnote, 3-542, 
4 F. (2d) 910. (C. C. A.) 8-602. 


5 Yor interlocutory order see ‘“Memoranda,’”’ 20-744 or 8S. & D. 720. 


* For order of Circuit Court of Appeals on mandate, see “Memoranda,’”’ 20-741 or S. & D. 189. 
5 Interlocutory order. See S. & D. 722. 


6 For interlocutory order, see ‘‘Memoranda,” 20-743 or S. & D. 716. 


TABLE OF COURT CASES IN VOLUMES 1-27, INCLUSIVE XXIX 


Butterick Publishing Co., et al______________ (CECA. 23=1884e 
85 F. (2d) 522. 
WERRONY OA COs cee eee ie eek (C. C, A.) 4-542. 
274 Fed. 571. 
Pannenvu wo sass se ee (C. C. A.) footnote, 11-677. 
19 F. (2d) 823. 
Carey oMignCon Philip, et/ali- =<. 2-~ 1.2. (C. C. A.) 12-726. 
29 F. (2d) 49. 
anole sim har ees ele oe es a (C. C. A.) 18-612. 
38 F. (2d) 790. 
Chamber of Commerce of Minneapolis, et al.?_ (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 13 F. (2d) 678. 
@haries Na Miller i@ore 2.4.2 52 c= = (C. C. A.) 27-1678. 
97 F. (2d) 568. 
Chase & Sanborn (Moir, John, et al.)8________ (C. C. A.) 10-674. 
2 Rey (2d) .22: 
Chase @andy:, Comers? 2 4 ee 9s (C. C. A.) 26-1499. 
97 F. (2d) 1002. 
Chicago Portrait Cou - 2.022 SSE (C. C. A.) 8-597. 
4 F. (2d) 759. 
Ciigare Silg@ot204_8 4.2.7. 99). 2-222. (C. C. A.) 25-1692. 
90 F. (2d) 689. 
Civil Service Training Bureau, Ine___________ (C. C. A.) 21-1197. 
79 F. (2d) 118. 
Olairejhurnacei Cometial.2- 24 2245 52 no... (S. C. of D. C.), footnotes, 


285 Fed. 936; 274 U. S. 160 (47S. Ct. 553). 3-548, 4-539; (C. A. of D. C.) 
5-584; (S. C.) 11-655. 


Consolidated Book Publishers, Inc_________-_- (C. C. A.) 15-637. 
53 F. (2d) 942. 
Coser (Candy) Coma p= ete Wer 22.  . - (C. C. A.) 25-1708. 


92 F. (2d) 1002. 
Counter Freezer Manufacturers, National Asso- (8. C. of D. C.) 22-1137. 


ciation of, et al. 


Shs, Shads Uae Lol ee ee (C. C. A.), ‘‘Memoranda,’’ 20- 
739. 
Crancer (ip Agyetial 5 = 2. 8 Os oh neh (C. C. A.), footnote, 20-722. 
Greamorow heati@omse.. = os ee ees (C. C. A.) 10-724. 
14 F. (2d) 40. 
C@ubberleysUG Stex sel ee (S. C. of D. C.), footnote, 18-663, 
@untispeublishing (Costes. scone 55-5 ssc ee (C. C. A.) 38-579; (S. C.) 5-599. 
270 Fed. 881; 260 U.S. 568. 
IDIYor Nes Gig nC ae Bene ee eee = eee ee (C. C. A.) 20-737. 
Pollan Cami he Roberta. j2t£U.— 2-25-22 (C. C. A.), footnote, 16-684; 
“Memoranda,”’ 20-739. 
Douglas Fir Exploitation & Export Co_------ (Ga. @ off ¢Dx BGC>),5 footnote, 


3-539; “Memoranda,” 20-741. 
Dubinoff, Louis (Famous Pure Silk Hosiery (C. C. A.) 27-1673. 
Co.). 
Hastmani Kodak Coset; al4 23-2. --..._-=-- (C. C. A.) 9-642; (S. C.) 11-669. 
7 F. (2d) 994; 274 U.S. 619 (478. Ct. 688). 


7 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 719. 

8 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 718. 

® For final decree of Supreme Court of the District of Columbia, see footnote, 3-542 et seq., or 8. & D. 190. 
10 For interlocutory order, see “‘Memoranda,” 20-744, or S. & D. 720. 
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Edwin Cigar Conpinioss a0 e2 22) a2 eee (C. C. A.) 20-740. 
Electric Bond & Share Co. (Smith, A. E., et al.) (D. C.) 138-563, 17-637. 
34 F. (2d) 323; 1 F. Supp. 247. 


Blectroulnermal C023... 3252 4.25555-esesee= (C. C. A.) 25-1695. 
91 F. (2d) 477. : 
Evans urs CO. etsdlewee nes aso =) eee eee (C. C. A.) 24-1600. 
88 F. (2d) 1008. 
Hairyioot-enoduetsi Cones 2 2-5 eas = == anes aa (C. C. A.) 21-1224, 26-1507. 


80 F. (2d) 684; 94 F. (2d) 844. 

F. A. Martoccio Co. (Hollywood Candy Co.)__ (C. C. A.) 24-1608. 
87 F. (2d) 561. 

Famous Pure Silk Hosiery Co. (Louis Dubinoff)_ (C. C. A.) 27-1673. 


Fioretesales-Comelnc; tet al= <= =). 2222222522 (C. GC. A.) 27-1702. 
100 F. (2d) 358. 
Hlueselmantés | Con ine MNase) Sees eae (C. C. A.) 13-602. 
37 F. (2d) 59. 
ivnnedymrichs Cores. /45 25 42 2alaaseee (C. C. A.) 15-625. 
52 F. (2d) 836. 
Hox Him Corporation= sss 25-22-2225 222==— (C. C. A.) 7-589. 
296 Fed. 353. 
HruitsGrowers sexpréss, bance 2. eee ee eee (C. C. A.) 8-628; footnote, 6-559. 
274 Fed. 205; 261 U.S. 629 (42 S. Ct. 518). 
Garment Mfrs. Assn., Ine. et al___________-- (S. C. of D. C.); footnote, 18-663. 
GeorcerZiceierm C One ee ees eee (C. C. A.) 24-1625. 
90 F. (2d) 1007. 
Good-Grape Cole oee s. ses ete (C. C. A.) 14-695. 
45 F. (2d) 70: 
Goodyear Tire & Rubber Co______-------_-- (C. C. A.) 25-1707, (S. C.) 26- 
92 F.(2d) 677; 304 U.S. 257 (58 S.Ct. 863). 1521. 
Grand Rapids: Varnish=Gomls 2 29 ===. 222-55 (C. C. A.) 18-580. 
41 F. (2d) 996. 
Gratzietial ieee eto Ut Ss ee (C. C. A.) 1-571, 2-545; (S. C.) 
258 Fed. 314; 253 U. 8. 421 (40S. Ct. 572). 2-564. 
Guarantee Veterinary Co. et al____._______-- (C. C. A.) 5-567. 


285 Ted. 853. 
Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4-552; (S. C.) 6-587. 
et al.). 
276 Fed. 686; 261 U.S. 463 (438 S. Ct. 450). 


FI Vanes Se Pee ee = PAO onl SE ee trees (C. C. A.) 20-740. 
67 F. (2d) 993. 
Hamilton-Brown Shoe Co., U. 8. v....-__-__- (D. C.); footnote, 26-1495. 
Hamimondnlmmber Cor oe st oa ae eee (C. C. A.); footnote, 16-684; 
“Memoranda,’’ 20-739. 
Hammonds Dy Geri Oe ees at ee eee (D. C.) 5-578; (S. C.) 8-682. 
284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461). 
Harmetrnubbara Aver, Inceeo4. Loe eee (C. C. A.) 10-754. 
15eB, (2d) 2 74. 
Hartman Wholesale Drug Co., Inc., et al_____ (D. C.) 27-1693. 
Heusermblenmnenm 2. Seth ot oP eee ee eas (C. C. A.) 8-628. 
4 F. (2d) 682. 
HUNG Bertin ie 2 5 re. the pe cee A (C. C. A.) 10-653. 
9 F. (2d) 481. 


1 For interlocutory order, see “‘Memoranda,” 20-746, or S. & D. 724. 
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Hires trner Glass, Conk fe SO be ere (C. C, A.) 21-1207. 
81 F. (2d) 362. 
Hoboken White Lead & Color Works, Inc_.__ (C. C. A.) 14-711, 18-663. 
67 F. (2d) 551. 
HoffmansHngineermg Cov. 2Ue £2222 Le (CEC SAM E2L=1201F 
Holloway &Gow Mos setialt.. 4 s.c.0e 22 8 (C. C. A.) 22-1149. 


84 F. (2d) 910. 


Hollywood Candy Co. (F. A. Martoccio Co.)__ (C. C. A.) 24-1608. 


87 F. (2d) 561. 


Hiehesmines: heGrifiths.. 6... (C. A. of D. C.) 17-660, 20-734. 
63 F. (2d) 362. 

Enest« Ga sornd ba Gertie <2. Lotte. breaks (D. C.) 3-565. 
268 Fed. 874. 


Ice Cream Manufacturers, International Asso- (S. C. of D. C.) 22-1137. 


ciation of, et al. 


Illinois Lumber & Material Dealers Ass’n, Ine. (C. C. A.) 27-1682. 


97 F. (2d) 1005. 


Indians: Quartered: Qak Cou... 28522 (C. C. A.) 12-721, 16-683. 


26 F. (2d) 340; 58 F. (2d) 182. 


PreGhOwLnGh were i lee ntive sul oes (C. C. A.) 18-705, 20-722. 


70 F. (2d) 370. 


International Association of Iee Cream Manu- (8S. C. of D. C.) 22-1137. 


facturers, et al. 


International Shoe Co._2__-_.--2.--222 Le (CNSCS)7A:)) 2273238) (SiakG) 
29 F. (2d) 518; 280 U.S. 291 (508. Ct. 89). 13-593. 

PrumotWeast. Cottus Ce. 2 AR OLS (C. C. A.) 20-737. 

Johnson Candy Co., Walter H____---------- (C. C. A.) 21-1195. 
78 F. (2d) 717. 

Jones: @oy, lnic-priel Oe. be 39 22) 3 Ce) ee (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (45S. Ct. 461). 

Jumenile;ShoeiCosee tee ds of 23) 8 see cce (C. C. A.) 6-594. 
289 Fed. 57. 

KayeeAbbott Hesss=3S. oft 23) eee (C. C. A.) 18-575. 


35 F. (2d) 160. 


Kelleyiamess 422 A) 35. 2) F322 eee (C. C. A.) 24-1617. 


87 F. (2d) 1004. 


Keppeleds bro 9c. wht: (Be Soh ace co lL ics.- (C65 WAS 17-6515; BS. C2) 
63 F. (2d) 81; 291 U.S. 304; (54S. Ct. 423). 18-684. 
Kanney_ home. Cou yas fee 5e oI) ole (C. C. A.) 4-546. 
275 Fed. 665. 
inked COS Jase ro aL oF en eee che (C. C. A.) 16-671. 
59 F.. (2d). 1:79. 
Kirschmann Hardwood Co..---------------- (C. C. A.); footnote, 16-684; 
“Memoranda,”’ 20-739. 
Klesner, Alfred (Shade Shop, ete.) ----------- (C._A. of D. C.) 9-650, (S. C.) 


6 F. (2d) 701; 274 U.S. 145 (478. Ct. 557) ; 1661 te (Ca rT AnmoinrD yiG?) 
25 F. (2d) 524; 280 U.S. 19 (50S. Ct. 1). 12-717; (S. C.) 13-581. 
obit&in Corn) WEE kes See sere So See (Os & A) ble alek 


23 F. (2d) 41. 


12 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or 8. & D. 722. 
18 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or S. & D. 723. 
\4 For interlocutory order, see ‘“‘Memoranda,”’ 20-745 or 8S. & D. 721. 
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Te 6G! Maversi@o:, fleas 2250 2 ee (C. C. A.) 27-1675. 
97 F. (2d) 365. 
Leader Novelty Candy Co., Inc__----------- (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
Leavitt; Lowis#00!..20.04.5% 922 cole cons (C. C..A:) 11-635, 21-1228. 
16 F. (2d) 1019. 
WeesCom GeorcesH 2 s<2 222 eee eee eee (C. C. A.) ““Memoranda,”’ 20-722. 
Lee, U.S. v. (Sherwin et al. v. U. 8.)---------- (D. C.) (C. C. A.); footnote, 


290 Fed. 517; 297 Fed. 704 (affirmed 268 6-559. 
U.S. 369; 45 S. Ct. 517). 


UGesinS Kya © Ove = ee ete Set Oe ee (C. C. A.) 4-595. 
277 Fed. 657. 
Tbe ib houUses bu ed C0 Sees ee eee eee (C. C. Ac) 138-5872 
35 F. (2d) 168. 
ooseaVWilless Db ISCUlts © Ome et eae (C. C. A.) 7-603. 
299 Fed. 733. 
Morillardi@ one eae. 22 22522 e ee ee (D. C.) 5-558, (S. C.) 7-599. 
283 Fed. 999; 264 U.S. 298 (44S. Ct. 336). 
MacFadden Publications, Inc.16_____________- (C. A. of D. C.) 18-605. 
37 F. (2d) 822. 
Maisel TradingsPost ines 2-2 a) == ee (C. C. A.) 20-725, 21-1212, 
77 ¥F. (2d) 246, 79 F. (2d) 127, 84 F. (2d) 768. 23-1381. 
Natsomibicheleeete ase. oe we ee (D. C.) footnote, 18-663. 
Maloney Oil & Mfg. Co. (Sinclair Refining Co. (C. C. A.) 4-552; (S. C.) 6-587. 
et al). 
276 Fed. 686; 261 U.S. 463 (48 S. Ct. 450). 
Marietta wMite. (Conia # > Te (C. C. A.) 15-618. 


50 F. (2d) 641. 
Martoccio Co., F. A. (Hollywood Candy Co.)__ (C. C. A.) 24-1608. 
87 F. (2d) 561. 


Masland Duraleather Co., et al______________ (C. C. A.) 138-567. 
34 F. (2d) 733. 
Mar crsa@onn loca whine Gn ©.fe eee a. ae (C. C. A.) 27-1675. 
97 F. (2d) 365. 
Mavnardi@oal @omweke £6 -fe ies ee ace (S. C. of D. C.) 3-555, 6-575; 
22S (20) 873: (C. A. of D. C.) 11-698. 
MecLean& Sony Ay, et alla. 4b aes cle (C. C. A.) 22-1149; 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802. 
Mennen'Co.18. 2 sae Be Pe a See ee (C. C. A.) 6-579. 
288 Fed. 774. 
Mids West Mls) tise mes ote sake a sre ee (C. C. A.) 25-1688. 
90 F. (2d) 728. 
Miller Co.,.\@harlest Nu = 2h 9) ee (C. C. A.) 27-1678. 
97 F. (2d) 568. 
Miller, Ward J. (Amber-Ita)...-......._-__- (C. C. A.) 21-1228. 
Millers National Federation, et al._.-_______ (S. C. of D. ©.) 10-739 (C. A. of 
23 F. (2d) 968; 47 F. (2d) 428. DiC!) IS Obe(SsC OLD. C.) 
14-675 (footnote); (C. A. of 
D.C.) 14-712, 


15 For interlocutory order, see ‘‘Memoranda,’”’ 20-744 or S. & D. 721. 

‘© For order of the Supreme Court of the District of Columbia, denying petition for writ of mandamus, 
ete., see ‘‘Memoranda,”’ 20-742 or S. & D. 704. 
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FINDINGS AND ORDERS, JUNE 1, 19388, TO DECEMBER 31, 1938 


In THe Marrer or 


HELENA RUBINSTEIN, INC. 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2939. Complaint, Oct. 2, 1936—Decision, June 1, 1938 


Where a corporation engaged in the advertisement, sale, and distribution of a 
line of cosmetics, facial creams, and toilet preparations, including some 
fifteen separate products and, among others, “Youthifying Hand Cream,” 
“Grecian Anti-Wrinkle Cream,” ‘Golden Automatic Lipstick,’ “Youthful 
Herbal Mask,” “Herbal Eye Tissue Oil,’ “Marienbad Slenderizing Bath 
Salts,” “Eyelash Grower and Darkener,”’ “Eye Lotion,” “Hormone Scalp 
Food,” “Hormone Beauty Mask,” and “Hormone Twin Youthifier” creams 
“No. 1” and “No. 2,” for day and night use respectively, in substantial 
competition with others engaged in distribution and sale of similar prep- 
arations in commerce among various States and in the District of 
Columbia— 

Misrepresented, in advertising said line of cosmetics, creams, and preparations 
in newspapers and periodicals of general circulation throughout the various 
States, and in advertising literature ‘and folders printed and similarly 
circulated to customers and prospective customers, and through statements 
on the labels and containers thereof, the composition, properties, and 
results of aforesaid various fifteen or sixteen preparations, and falsely 
represented that they would, as the case might be, serve as a food for or 
nourish the skin, muscles, or tissues, and prevent crows feet and wrinkles, 
and revitalize skin tissues, and contained living sparks of life which 
increased their therapeutic value, and that they would rebuild worn out 
cells and restore youth to dry, lined, wrinkled skin, and would dissolve 
fatty tissues and act as effective fat reducers, and strengthen the eye 
nerves; 

With capacity ‘and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous belief that said misrepresentations were 
true, and with effect, as consequence thereof, that some of purchasing 
public may have bought substantial volume of its products with resulting 
unfair diversion of trade to it from competitors likewise engaged in dis- 
tribution and sale of cosmetics, facial creams, and toilet preparations; to 
the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 

' competitors and constituted unfair methods of competition. 

1 
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Mr. Morton Nesmith for the Commission. 
Mr. Henry M. Flateau, of New York City, for respondent. 


ComPLAINT 1 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Helena 
Rubinstein, Inc., hereinafter referred to as respondent, has been and 
is now using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacraPy 1. The respondent, Helena Rubinstein, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of New York with its principal office and 
place of business located at 8 East Fifty-seventh Street in the city of 
New York, State of New York. It is now and for more than 1 year 
last past has been engaged in advertising, selling, and distributing 
a line of cosmetics, facial creams, and toilet preparations hereinafter 
more particularly described. Respondent has caused and still causes 
said cosmetics, facial creams, and toilet preparations when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof, some located in the State of New York and others 
located in various States of the United States and the District of 
Columbia, and there is now, and has been for more than 1. year last 
past, a constant current of trade in commerce in cosmetics, facial 
creams, and toilet preparations sold by respondent between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of its said business, respondent 
is now, and has been in substantial competition with other individ- 
uals, firms, and corporations likewise engaged in the business of dis- 
tributing and selling similar cosmetics, facial creams, and toilet prep- 
arations in commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of its said business in soliciting 
the sale of and selling said cosmetics, facial creams, and toilet prep- 


1 An extended enumeration in par. 8 of the complaint, quoting respondent’s representa- 
tions in advertising and on labels and containers, purporting to describe 15 items offered 


and sold by it, which also appears in the findings, infra, at pages 5 and 6, is omitted from 
the complaint as published. 
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arations, and for the purpose of inducing the purchase of said prep- 
arations, respondent has caused and still causes advertisements to 
be inserted im newspapers and magazines of general circulation 
throughout the various States of the United States, and has printed 
and circulated advertising folders and literature to customers and 
prospective customers in the same manner. In all of its advertising 
literature, through statements and representations herein set out, 
and through statements and representations of similar import and 
effect. displayed on the labels and containers of said preparations the 
respondent represents among other things the following: ? 

Par. 4. The representations made by the respondent with respect 
to the properties, nature and effect of said cosmetics, facial creams, 
and toilet preparations, are grossly exaggerated, false, misleading, 
and untrue. In truth and in fact, said preparations do not possess 
properties or contain ingredients that will feed or nourish the skin 
or lips, revitalize or restore youth to the skin, or prevent crows feet, 
wrinkles, or lines about the eyes. Said preparations do not contain 
hormones or living sparks of life which increase the therapeutic 
value of the products. Respondent’s “Marienbad Slenderizing Bath 
Salts” will not dissolve fatty tissues, nor are they effective weight 
reducers. Respondent’s “Eye Lotion” will not relieve eye strain or 
strengthen eye nerves. Respondent’s “Eyelash Grower and Dark- 
ener” will not grow or promote the growth of eyelashes in all cases, 
nor will respondent’s “Hormone Scalp Food” improve the growth and 
texture of the hair in all cases. Respondent’s “Youthful Herb Mask” 
does not contain the juices of 23 different herbs. 

Par. 5. There are among the competitors of the respondent, many’ 
who distribute and sell similar cosmetics, facial creams, and toilet 
preparations in commerce, who do not misrepresent the properties, 
qualities, therapeutic virtues, functions, uses, or effects of their said 
competing products. 

Par. 6. The representations of respondent as aforesaid, have had 
and have the capacity and tendency to confuse, mislead, and deceive 
a substantial portion of the purchasing public, into the erroneous 
belief that all of said representations are true, and that the results 
claimed by respondent will be obtained by the purchasers thereof 
from the use of said products in the treatment of various conditions 
named therein. Said representations of respondent have had and 
have the capacity and tendency to induce members of the public to 


2The quoted matter set forth at length in the complaint at this point, in which 
respondent purports to describe the properties, nature, and effect of 15 items of cosmetics, 
facial creams, and toilet preparations offered and sold by it, is also set forth in the 
findings, infra, at pages 5 and 6, and for that reason is here omitted in the interest of 


brevity. 
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purchase said preparations because of the erroneous beliefs engen- 
dered by said representations, and to unfairly divert trade to re- 
spondent from competitors engaged in the sale in interstate commerce 
of cosmetics, facial creams, and toilet preparations similar to those 
sold by respondent, and substantial injury has been and is being done 
by respondent to substantial competition in commerce among and 
between the various States of the United States and the District of 
Columbia. 

Par. 7. The above alleged acts and practices of respondent are all 
to the prejudice of the public and respondent’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Mopiriep Finpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on October 2, 1936, issued and on 
October 5, 1936, served its complaint upon the respondent Helena 
Rubinstein, Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

Thereafter on the 15th day of December 1936, the Commission 
made, entered, issued, and served its findings as to the facts and 
conclusion, predicated upon a stipulation as to the facts, together 
with an order to cease and desist upon the respondent. Thereafter 
it appearing that certain inferences, properly inferable from the 
stipulated facts, were omitted in said findings, and respondent, 
through its counsel, having agreed to the amendment of said findings 
as to the facts in order to include such inferences; and the Com- 
mission having duly considered the same and now being fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its modified findings as to the facts and its 
conclusion drawn therefrom: 


MODIFIED FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Helena Rubinstein, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 8 East Fifty-seventh Street, in the city 
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of New York, State of New York. It is now, and for more than 1 
year last past, has been engaged in advertising, selling, and dis- 
tributing a line of cosmetics, facial creams, and toilet preparations, 
hereinafter more particularly set out. The respondent has caused 
and still causes said cosmetics, facial creams, and toilet preparations, 
when sold, to be transported from its place of business in the State 
of New York, to purchasers thereof, some located in the State of 
New York, and others located in the various States of the United 
States and the District of Columbia, and there is now, and has been 
for more than 1 year last past, a constant current of trade in com- 
merce in cosmetics, facial creams, and toilet preparations sold by 
respondent between and among the various States of the United 
States and the District of Columbia. 

Par. 2. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other individ- 
uals, firms, and corporations likewise engaged in the business of 
distributing and selling similar cosmetics, facial creams, and toilet 
preparations in commerce between and among the various States of 
the United States and the District of Columbia. 

Par. 3. In the course and conduct of its said business in soliciting 
the sale of and selling said cosmetics, facial creams, and _ toilet 
preparations, and for the purpose of inducing the purchase of said 
preparations, respondent has caused and still causes advertisements 
to be inserted in newspapers and magazines of general circulation 
throughout the various States of the United States and has printed 
and circulated advertising literature and folders to customers and 
prospective customers in the same manner. In all of its advertising 
literature, and through statements and representations herein set 
out, and through statements and representations of similar import 
and effect displayed on the labels and containers of said preparations, 
the respondent represents among other things the following: 

1. Youthifying Hand Cream. Keeps hands lovely, overcomes roughness, 
redness and chapping, youthifies age betraying hands. 

Restores youth to age betraying hands. Wonderful nourisher of dry lined 
or shriveled hands, restores youth to scrawny ageing hands. 

2. Grecian Anti-Wrinkle Cream. A nourishing skin food; corrects and pre- 
vents crows feet, lines and wrinkled lids, nourishes their dry skins. It contains 
nourishing ingredients the tissues need. A rich nourishing cream that is 
unusually effective. 

8. Golden Automatic Lipstick. Actively nourishes the lip tissues; contains 
biological ingredients; produces youthful moisture. 

4. Youthful Herbal Mask. Contains the juices of twenty-three different herbs 
which replenish the skin with the elements of youth and loveliness; irons out 
lines and wrinkles. 
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5. Herbal Bye Tissue Oil. Its nourishing biological ingredients smooth and 
soften the delicate eye area. Prevents and corrects crows feet, lines and under 
eye wrinkles. ms 

6. Marienbad Slenderizing Bath Salts. Marienbad Slenderizing Bath Salts 
dissolving the fatty particles in the body, their beneficial action dries out layer 
after layer of fatty tissue, until excess fat disappears; they stimulate the skin, 
increase the metabolism and restore the normal weight of the body without 
the depressing effects of severe reducing methods. The pores are thoroughly 
cleansed and the skin becomes firm and silky smooth. 

This amazing new scientific discovery dissolves fatty tissue, reducing the 
weight by one to three pounds in one week; process is as simple as it is safe, 
swift. 

7. Novena Cerate. (a rich feeding night cream). A remarkable nourisher 
and rebuilder. Excellent for very fine dry sensitive skins. 

8. Eyelash Grower and Darkener. 

9. Herbal Cream. Ideal nutritive for dry, harsh, wrinkled and sensitive 
skins. An absolutely unique tissue creation compounded of rare and nourish- 
ing herbs. It quickly restores satiny smoothness and exquisite texture to 
wrinkled weather beaten and prematurely aged skin. 

10. Anti-Wrinkle Lotion. Youthifies dry, lined skin and tired eyes. Corrects 
and prevents fine lines and crows feet. 

11. Eye Lotion. Cleanses, refreshes, relieves strain; strengthens the eye 
nerves. 

12. Herbal Muscle Oil. Contains the nourishing ingredients that the tissues 
need in a form easily assimilated by the skin cells; rounds out hollows under 
the eyes. Restores lined, stringy throats to youthful smoothness. 

13. Hormone Scalp Food. Improves growth and texture of hair; smoothes 
irritated scalps. 

14. Hormone Beauty Mask. Contains living hormones—those “sparks of 
life’, the youth giving powers of hormones—those “sparks of life” are directly 
responsible for the marvelous effect Hormone Tissue Mask has on the skin. 
Absorbs lines and drabness; firms the contour, revitalizes the skin tissues. 
Resculptures, youthifies and beautifies fatigued skin. 

15. Hormone Twin Yuthifier #1 Day Cream. Hormone Twin Youthifier 
#2 Night Cream. The Hormone Twin Youthifiers, which contain the ele- 
ments used by nature herself—hormones—are “sparks of life.” The Hormone 
Twin Youthifiers are two creams so compounded that the glandular substances 
which they contain are richly assimilated by the skin. They penetrate deeply, 
stimulating skin metabolism, rebuilding worn out cells. Shrunken tissues are 
quickly rebuilt; relaxed muscles are tightened and the dull, weather beaten 
look of age vanishes. They restore youth to dry, lined, wrinkled skin. You 
will marvel at the instantaneous youthifying action of these two creams—the 
day cream or awakening cream, and the night cream or feeding cream. They 
work together in marvelous harmony literally lifting the years from you, 
actually feeding the return of youth. 


Par. 4. Respondent’s Youthifying Hand Cream does not restore 
youth to scrawny, ageing hands. Respondent’s Grecian Anti- 
Wrinkle Cream is not a nourishing skin food; does not correct and 
prevent crows feet, lines, and wrinkled lids, neither does it nourish 
dry skin nor contain nourishing ingredients the tissues need, nor is 
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it a rich nourishing cream that is unusually effective. Respondent’s 
Golden Automatic Lipstick does not actively nourish the lip tissues. 
Respondent’s Youthful Herbal Mask does not contain the juices of 
23 different herbs which replenish the skin with elements of youth 
and loveliness. Respondent’s Herbal Eye Tissue Oil does not con- 
tain nourishing ingredients, nor does it prevent and correct crows 
feet, lines and under-eye wrinkles. The respondent’s bath salts 
“Marienbad Slenderizing Bath Salts,” will not dissolve the fatty par- 
ticles in the body, nor will their beneficial action dry out layer after 
layer of fatty tissues until excess fat disappears; nor will they stimu- 
late the skin, increase the metabolism and restore the normal weight 
of the body without the depressing effects of severe reducing methods; 
nor will this amazing new scientific discovery dissolve fatty tissues, 
reduce the weight by 1 to 3 pounds in 1 week, and neither is its 
process as simple as it is safe, swift. Respondent’s Novena Cerate 
is not a remarkable nourisher and rebuilder of skin. Respondent’s 
Eyelash Grower and Darkener will not grow or promote the growth 
of eyelashes except in cases where the present eyelashes have living 
follicles. Respondent’s Herbal Cream is not an ideal nutritive for 
the skin. Respondent’s Anti-Wrinkle Lotion will not prevent fine 
lines and crows feet in the skin. Respondent’s Eye Lotion will not 
strengthen eye nerves. Respondent’s Herbal Muscle Oil does not con- 
tain nourishing ingredients that the tissues need in a form easily 
assimilated by the skin cells. The respondent’s product “Hormone 
Scalp Food” is not a scalp food, and will not improve growth and 
texture of the hair or smooth irritated scalps. Respondent’s Hor- 
mone Beauty Mask does not contain living “sparks of life,”—those 
“sparks of life” are directly responsible for the marvelous effect Hor- 
mone Beauty Mask has on the skin, nor will it absorb lines and 
drabness; firm the contour, or revitalize the skin tissues; and neither 
will it resculpture and youthify fatigued skin. Respondent’s Hor- 
mone Twin Youthifier #1, Day Cream and Hormone Twin Youthi- 
fier #2, Night Cream do not contain “sparks of life,” neither do 
they rebuild worn out cells; nor do they quickly rebuild shrunken 
tissues nor restore youth to dry, lined or wrinkled skin. Neither will 
they literally lift the years from one, or actually feed the return of 
youth. 

Par. 5. The use by the respondent of the representations set forth 
herein has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that said representations are true. As a consequence thereof some of 
the purchasing public may have purchased a substantial volume of 
respondent’s products with a resulting unfair diversion of trade to 
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the respondent from its competitors likewise engaged in the business 
of distributing and selling cosmetics, facial creams, and toilet prep- 
arations. As a result thereof substantial injury has been done by 
respondent to competition in commerce among and between the various 
States of the United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Helena Kubin- 
stein, Inc., a corporation, are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This matter coming on to be heard by the Commission upon the 
complaint filed herein on the 2d day of October 1936, and a stipula- 
tion as to the facts in lieu of testimony heretofore entered into by 
and between the respondent and the Federal Trade Commission in 
which stipulation the respondent admits without further evidence 
and without intervening procedure the Commission may make, enter, 
issue, and serve upon respondent its findings as to the facts and con- 
clusion and an order to cease and desist from the violations of law 
charged in the complaint, and the Commission having considered 
the complaint and the facts so stipulated and having made its find- 
ings as to the facts and conclusion and its modified findings as to 
the facts and conclusion that respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” ' 

It is ordered, That the respondent, Helena Rubinstein, Inc., a cor- 
poration, its directors, officers, agents, and representatives and em- 
ployees, in connection with the distribution and sale of cosmetics, 
facial creams, and toilet preparations in interstate commerce cease 
and desist from : 

Advertising or representing directly or indirectly, in newspapers, 
magazines, radio broadcasts, circulars, display cards, on cartons or 
any other form of advertising literature or in any other way, that 
any of said cosmetics, facial creams, and toilet preparations: 

1, Will serve as a food for or nourish the human skin, muscles, or 
tissues; - 


2, Will prevent crow’s feet and wrinkles and revitalize the skin 
tissues ; 


3. Will strengthen the eye nerves; 
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4. Contain living sparks of life which increase the therapeutic value 
of the products. 

5. Will rebuild worn-out cells; 

6. Will restore youth to dry, lined, wrinkled skin ; 

7. Will dissolve fatty tissues or act as effective weight reducers. 


It is further ordered, That the respondent, Helena Rubinstein, Inc., 
a corporation, its directors, officers, agents, and representatives and 
employees shall within 90 days from the date of service upon it of a 
copy of this order file with the Commission a report in writing set- 
ting forth the manner and form in which it has complied with the 
order herein set forth. 
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MARVO BEAUTY LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3012. Complaint, Dec. 9, 1936—Decision, June 1, 1938 


Where a corporation engaged in the manufacture and sale of a toilet prepara- 
tion and skin treatment under the trade name of “Maryvo Liquid Skin Peel” 
or “Marvo Skin Peel” or sometimes simply “Marvo”; in advertising its 
products in various mediums and by circular letters, pamphlets and other 
printed matter sent to purchasers and prospective purchasers— 

Represented that the same was a new, harmless liquid, and that it would 
remove blemishes and signs of age visible in the epidermis, or outer layer 
of skin, including pimples and other defects and undesirable conditions, 
such as discolorations, ete., and would restore clearness and beauty to 
such new outer layer, and supply a new, fresh outer skin on any part of 
the body in 3 days, removing ugly blemishes, etc., and that it was recom- 
mended by physicians and legions of satisfied users for quickly and harm- 
lessly removing blemishes and signs of age visible in the epidermis, and 
through removing blemished outer skin would often prevent the develop- 
ment of some horrible skin condition or disease; 

Facts being that pimples or acne, blackheads, and certain other skin conditions 
referred to are not always exclusively in the outer layer thereof, but, for 
the most part, constitute conditions having their origin in the true skin or 
dermis, and removal of outer layer does not and cannot result in a cure 
for such various conditions, and preparation in question will not, in view 
of the nature thereof, permanently remove pimples and blackheads or give a 
new outer skin within 3 days, and is not recommended by physicians; 

With tendency and capacity to mislead and deceive the purchasing public into 
the erroneous and mistaken belief that such representations were true and 
that such product possessed the properties and qualities claimed, and to 
eause a substantial part of such public, because of such erroneous and 
mistaken belief, to buy said product, and thereby unfairly divert trade to 
it from competitors, including individuals and concerns engaged in sub- 
stantial competition with it in sale of preparations for skin infections and 
conditions set forth by it, and who do not misrepresent the qualities, merits, 
and effectiveness of their said preparations: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. John W. Norwood and Mr, William C. Reeves, trial 
examiners, 

Mr. S. Brogdyne Teu, IT for the Commission. 

Mr. John A, Bolles, of New York City, for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Marvo 
Beauty Laboratories, Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said Act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Marvo Beauty Laboratories, Inc., is, 
and has been since 1931, a corporation organized and existing under 
and by virtue of the laws of the State of New York, with its principal 
place of business at 1700 Broadway, New York City. During said 
time it has done business also under the name of Marvo, Inc. It is, 
and has been, engaged in the business of manufacturing and selling 
a toilet preparation and skin treatment under the trade name of 
Marvo Liquid Skin Peel, sometimes referred to as Marvo Skin Peel 
and sometimes Marvo. Pursuant to such sales and as a part thereof, 
respondent ships, and has shipped, its said product from its place 
of business in New York through and into various other States of 
the Union to the purchasers. To induce the public to purchase its 
product, respondent has advertised, and is now advertising, in various 
mediums and by circular letters, pamphlets, and other printed matter 
sent to prospective purchasers. 

Par. 2. The respondent in such advertising has represented and 
now represents that its said product is a new, harmless liquid; that 
it will remove blemishes and signs of age visible in the epidermis or 
outer layer to the skin, including pimples, blackheads, acne, pus 
pustules, whiteheads, freckles, tan, coarse pores, dry skin scales, oily 
skin, blotches, sallow skin, discolorations, flabbiness, simple eczema, 
and other affections; that it will restore clearness and beauty to the 
new outer layer of the skin; that it will impart to the skin the magic 
of a new, clear youth-like skin; that it will give a new fresh outer 
skin on any part of the body in three days, removing ugly blemishes 
and renewing youthful beauty; that it is recommended by physicians 
and legions of satisfied users for quickly and harmlessly removing 
blemishes and signs of age visible in the epidermis or outer layer of 
the skin, including the affections and conditions heretofore enumer- 
ated; that it will remove a blemished outer skin thus often preventing 
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the development of some horrible skin condition or disease; that the 
preparation quickly reduces enlarged pores and removes blackheads. 

Par. 3. In truth and in fact, pimples or acne, blackheads, enlarged 
pores, wrinkles, and the other affections mentioned in paragraph 2 
hereof are not affections of the outer layer of the skin but of the true 
skin or derma; the removal of the outer layer of the skin does not and 
cannot result in a cure for pimples, blackheads, wrinkles, enlarged 
pores or the other affections of the true skin; wrinkles and enlarged 
pores cannot be removed by eliminating the outer layer of the skin; 
pimples and blackheads are the result of inflammation centered 
around a gland, duct, or hair follicle and the application of re- 
spondent’s product would not only not remove them, but would cause 
further inflammation, and is not harmless; any effect of said product 
on the skin is only temporary; it will not give a new outer skin 
within 8 days; and it is not recommended by physicians as repre- 
sented by respondent. 

Par. 4. During all the time since respondent’s organization and 
the marketing of its said product, there have been in the United 
States other persons, firms, and corporations engaged in the sale of 
preparations for treating, ameliorating, or removing the skin affec- 
tions and blemishes enumerated by respondent in its advertising, who 
pursuant to such sales and as a part thereof have shipped and ship 
their preparations from their respective places of business through 
and into various States of the United States other than the States of 
the points of origin of such shipments. These other persons, firms, 
and corporations have not misrepresented, and do not misrepresent, 
the qualities and merits and effectiveness of their respective prepara- 
tions. With these other persons, firms, and corporations respondent 
has been and is in active, substantial competition. 

Par. 5. The tendency, capacity, and effect of respondent’s acts and 
practices in so misrepresenting the qualities and virtues and effective- 
ness of its said product, as hereinabove alleged, have been, and are, 
to deceive the public and to divert business to respondent from its 
said competitors, to the substantial loss and injury of said 
competitors. 

Par. 6. The acts and practices of respondent in so misrepresenting 
its product have been and are to the prejudice and injury of its said 
competitors, and to the prejudice of the public interest, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 9, 1936, issued and on 
December 11, 1936, served its complaint in this proceeding upon the 
respondent, Marvo Beauty Laboratories, Inc., a corporation, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, a stipulation 
as to the facts was entered into by W. T. Kelley, Chief Counsel of 
the Commission, and John A. Bolles, counsel for the respondent, 
which said stipulation was thereafter duly approved by the Com- 
mission and recorded and filed in the office of the Commission. 
Thereafter this proceeding regularly came on for fina! hearing before 
the Commission on the said complaint and answer thereto and the 
stipulation as to the facts, and the Commission, having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrRaPH 1. Respondent, Marvo Beauty Laboratories, Inc., is 
a corporation organized in 1931, and doing business under and by 
virtue of the laws of the State of New York, with its principal place 
of business at 1700 Broadway, city of New York, State of New York. 
Respondent is now, and has been since the date of its organization, 
engaged in the business of manufacturing and selling a toilet prep- 
aration and skin treatment under the trade name of “Marvo Liquid 
Skin Peel,” sometimes referred to as “Marvo Skin Peel” and 
sometimes as “Marvo.” 

Par. 2. Respondent ships its products, when sold, from its place 
of business in New York to the purchasers thereof located in States 
of the United States other than New York and in the District of 
Columbia. 

Par. 38. The respondent, in order to induce the public to purchase 
its product, has advertised and is now advertising, its product in 
various mediums and by circular letters, pamphlets, and other printed 
matter sent to purchasers and prospective purchasers. 

Respondent, in its advertising, has represented and now repre- 
sents, that its product is a new, harmless liquid; that it will remove 
blemishes and signs of age visible in the epidermis or outer layer of 
the skin, including pimples, blackheads, acne, pustules, whiteheads, 
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freckles, tan, coarse pores, dry skin scales, oily skin, blotches, sallow 
skin, discolorations, flabbiness, simple eczema, and other conditions 
of the skin; that it will restore clearness and beauty to the new outer 
layer of the skin; that it will impart to the skin the magic of a new, 
clear, youth-like skin; that it will give a new, fresh outer skin on any 
part of the body in 3 days, removing ugly blemishes and renewing 
youthful beauty; that it is recommended by physicians and legions of 
satisfied users for quickly and harmlessly removing blemishes and 
signs of age visible in the epidermis or outer layer of the skin, includ- 
ing the conditions herein detailed; that it will remove a blemished 
outer skin, thus often preventing the development of some horrible 
skin condition or disease; that the preparation quickly reduces en- 
larged pores and removes blackheads. 

Par. 4. Pimples or acne, blackheads, enlarged pores, wrinkles, and 
other conditions of the skin herein detailed are not always exclu- 
sively conditions of the outer layer of the skin, but for the most part 
are conditions having their origin in the true skin or dermis. The 
removal of the outer layer of the skin does not and cannot result in 
a cure for pimples, blackheads, wrinkles, enlarged pores, or other con- 
ditions of the true skin. Wrinkles and enlarged pores cannot be 
permanently removed by eliminating the outer layer of the skin. 
Pimples and blackheads are the result of inflammation centered 
around a gland duct, or hair follicle, and the application of respond- 
ent’s product will not permanently remove them. Respondent’s 
product will not give a new outer skin within 3 days, and it is not 
recommended by physicians. 

Par. 5. Since the time of the respondent’s organization it has been 
in substantial competition with individuals, partnerships, firms, and 
corporations engaged in the sale of preparations for treating, ameli- 
orating, or removing the skin infections and conditions enumerated 
by respondent in its advertising who, pursuant to such sales and as 
a part thereof, have shipped, and now ship, their preparations from 
their respective places of business through and into the various States 
of the United States and into the District of Columbia. 

These individuals, firms, partnerships, and corporations have not 
misrepresented, and do not now misrepresent, the qualities, merits, 
and effectiveness of their respective preparations. 

Par. 6. The acts and practices of the respondent in using the false 
representations, in connection with the sale and distribution of its 
product, as hereinabove set out, have the tendency and capacity to 
mislead and deceive the purchasing public into the erroneous and 
mistaken belief that the representations are true and that the prod- 


MARVO BEAUTY LABORATORIES, INC. 15 
10 Order 


uct possesses the qualities and properties claimed; and to cause a 
substantial part of the purchasing public, because of said erroneous 
and mistaken belief, to purchase respondent’s product. As a result 
thereof trade in interstate commerce has been diverted unfairly to 
the respondent from its competitors. 


CONCLUSION 


The acts and practices of respondent, Marvo Beauty Laboratories, 
Inc., are to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer thereto 
and the stipulation as to the facts entered into between W. T. Kelley, 
Chief Counsel of the Commission, and John A. Bolles, counsel for 
the respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Marvo Beauty Laboratories, 
Inc., its representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of toilet preparations now 
designated as “Marvo Liquid Skin Peel,” “Marvo Skin Peel,” and 
“Marvo” or any other toilet products containing substantially the 
same ingredients or possessing the same properties sold under these 
names or any other name in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing, directly 
or indirectly: 

That the respondent’s product is a new, harmless product; that it 
will remove blemishes and signs of age visible in the epidermis or 
outer layer of the skin, including pimples, blackheads, acne, pustules, 
whiteheads, freckles, tan, coarse pores, dry skin scales, oily skin, 
blotches, sallow skin, discolorations, flabbiness, simple eczema, or any 
other condition of the skin; that it will restore clearness and beauty 
to the outer layer of the skin; that it will impart to the skin the 
magic of a new, clear, youth-like skin; that it will give a fresh outer 
skin on any part of the body; that it will remove ugly blemishes and 
renew youthful beauty; that it is recommended by physicians for 
quickly and harmlessly removing blemishes and signs of age visible 
in the epidermis or outer layer of the skin; that it will prevent the 
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development of horrible skin conditions or diseases; and that the 
product will quickly reduce enlarged pores and remove blackheads. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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HARRY J. KATZ AND LOUIS BLACK, INDIVIDUALLY AND 
TRADING AS THE NUTEX COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3271. Complaint, Nov. 22, 1937—Decision, June 1, 1938 


Where a firm engaged in sale and distribution of rubber prophylacties in com- 
merce among the various States and in the District of Columbia— 

Set forth on the containers of said products such statements as “Mfg. by The 
Nutex Co.,” ete., and on their business stationery, and following their 
aforesaid trade name, the words “Manufacturers and Distributors of 
Druggists’ Sundries,’ notwithstanding fact they did not manufacture 
products sold by them, and were not manufacturers, from whom sub- 
stantial part of consuming public has long preferred to buy as affording 
opportunity to secure superior article at same price, or equivalent one at 
lower price, than if purchased through intermediary, but purchased such 
products in open market from those who did; 

With tendency and capacity to mislead a substantial number of purchasers 
into erroneous and mistaken beliefs that aforesaid products were made by 
said firm, and with result that trade was unfairly diverted to them from 
competitors engaged in like and similar businesses, among whom there 
are those who make and distribute like and similar commodities or other 
products designed and intended for similar uses, and who truthfully 
advertise and represent their business status and refrain from advertising 
or representing, through their price lists, brand marks, and other ad- 
-vertising media, that they possess a business statuS which they do not 
have; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. S. Brogdyne Teu, IT for the Commission. 
Mr. Ralph S. Fowler, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Harry 
J. Katz and Louis Black individually and trading as The Nutex Co., 
hereinafter referred to as respondents, have been and are now using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 
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Paracrapy 1. Respondents, Harry J. Katz and Louis Black, in- 
dividually and trading as The Nutex Co., have their principal place 
of business in the city of Philadelphia, State of Pennsylvania. They 
are now, and for more than 1 year last past have been engaged in 
the sale and distribution of rubber prophylactics in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. When said products are sold, respondents transport, or 
cause the same to be transported, from their princjpal place of busi- 
ness in the city of Philadelphia, State of Pennsylvania to the pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia. 

There is now, and has been at all times mentioned herein, a constant 
current of trade and commerce in said above described products sold 
by respondents between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been in substantial competition with other 
individuals and partnerships, firms, and corporations likewise en- 
gaged in the business of manufacturing, selling, and distributing 
rubber prophylactics and other products designed and intended for 
similar usage in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their products, respondents 
have caused to be printed and circulated through the United States 
mails to their customers and prospective customers in the various 
States of the United States price lists and other advertising matter. 

The respondents have caused, and still cause to be imprinted on 
the containers in which their products are packed and sold, on their 
price lists and other advertising media as well as on their business 
stationery, words and phrases purporting to be descriptive of the 
business status of the respondents. Among the words and phrases 
appearing on the containers in which respondents pack and sell their 
said products the following are descriptive: 


Mfg. by 
THH NUTHX CO. Philadelphia, Pa. 
On the business stationery of the respondents appear the following words 
and phrases: 
THE NUTHX COMPANY 
Manufacturers and Distributors 
of 
Druggists’ Sundries 
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Par. 5. The foregoing statements and representations made by the 
respondents are false and misleading and serve as representations to 
customers and prospective customers that the respondents manufac- 
ture the products sold and distributed by them. 

In truth and in fact, the respondents do not manufacture the 
products sold by them, but buy said products in the open market 
from the manufacturers thereof. 

Par. 6. There are among the competitors of the respondents in 
commerce as herein set out manufacturers and distributors of like 
and similar commodities or other products designed and intended 
for similar usage who truthfully advertise and represent their busi- 
ness status and who refrain from advertising or representing through 
their price lists, brand marks, and other advertising media that they 
possess a business status which they do not have. 

Par, 7. For many years a substantial part of the consuming public 
has had and so expressed a marked preference for products sold 
and distributed to the public by the manufacturers of the same. It 
places confidence in the manufacturers of such products and as a re- 
sult of such knowledge purchases a substantial volume of merchan- 
dise in reliance upon the aforesaid practice. 

Par. 8. The foregoing false and misleading statements and repre- 
sentations on the part of the respondents have a tendency and capac- 
ity to mislead a substantial number of purchasers into the erroneous 
belief that the products offered for sale, sold, and distributed by 
respondents are manufactured by them. As a result thereof, trade 
has been unfairly diverted to respondents from those competitors 
engaged in like and similar businesses. As a consequence thereof, 
substantial injury has been and is being done by respondents to com- 
petition in commerce between and among the various States of the 
United States. 

Par. 9. The above methods, acts, practices, and representations of 
the respondents have been and are all to the prejudice of the public 
and respondents’ competitors, as aforesaid, and have been and are 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnpin¢s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 22, 1937, issued, and 
on November 23, 1937, served, its complaint in this proceeding upon 
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the respondents, Harry J. Katz and Louis Black, individually, and 
trading as The Nutex Co., charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After issuance of said complaint and the filing of 
respondents’ answer thereto, a stipulation as to the facts was entered 
into by W. T. Kelley, Chief Counsel of the Federal Trade Commis- 
sion, and Ralph S. Fowler, counsel for the respondents, which said 
stipulation was thereafter approved by the Commission, and duly 
filed and recorded in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and answer thereto and the stipulation 
as to the facts, and the Commission having duly considered same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Harry J. Katz and Louis Black are 
individuals trading as The Nutex Co., and have their principal place 
of business in the city of Philadelphia, State of Pennsylvania. They 
are now and for more than 1 year last past have been engaged in 
the sale and distribution of rubber prophylactics in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. When the respondents sell their products they transport 
or cause the same to be transported from their principal place of 
business in Philadelphia, Pa., to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

There is now and has been at all times mentioned herein a course 
of trade in the above described products sold by respondents in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the conduct of their business the respondents are now 
and have been in substantial competition with other individuals, 
partnerships, firms, and corporations engaged in the business of 
manufacturing and in selling and distributing in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia, rubber prophylactics and other products designed 
and intended for similar usage. 

Par, 4. In the conduct of their business and for the purpose of 
inducing the purchase of their products, respondents have caused to 
be printed and circulated among their customers and prospective cus- 
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tomers in the various States of the United States price lists and other 
advertising matter. 

The respondents have caused and still cause to be printed on the 
containers in which their products are packed and sold, on their price — 
lists and other advertising media, as well as on their business sta- 
tionery, words, and phrases purporting to be descriptive of the busi- 
ness status of the respondents. Among the words and phrases ap- 
pearing on the containers in which respondents pack and sell their 
products, the following are representative: 


Mfg. by 
THE NUTEX CO., Philadelphia, Pennsylvania. 
On the business stationery of the respondents appear the following words and 
phrases: 
THE NUTEX COMPANY 
Manufacturers and Distributors 
of 
Druggists’ Sundries 


Par. 5. The statements and representations set out in paragraph 4, 
supra, and made by the respondents, serve as representations to cus- 
tomers and prospective customers that respondents manufacture the 
products sold and distributed by them. The respondents do not 
manufacture the products sold by them, but buy them in the open 
market from those persons who do manufacture them. 

Par. 6. There are among the competitors of the respondents in 
commerce as herein set out manufacturers and distributors of like 
and similar commodities or other products designed and intended for 
similar usage who truthfully advertise and represent their business 
status, and who refrain from advertising or representing through 
their price lists, brand marks, and other advertising media, that they 
possess a business status that they do not have. 

Par. 7. For many years a substantial part of the consuming public 
has had and still has a preference for products sold and distributed 
by manufacturing sellers due to the belief that it will thus obtain a 
superior article at the same price or an equivalent article at a lower 
price than it would obtain if purchased through an intermediary. 

Par. 8. The statements and representations on the part of the 
respondents as herein set out have a tendency and capacity to mis- 
lead a substantial number of purchasers into the erroneous and 
mistaken beliefs that the products for sale, sold, and distributed by 
respondents are manufactured by them. As a result thereof trade 
has been unfairly diverted to respondents from those competitors en- 
gaged in like and similar businesses. As a consequence substantial 
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injury has been and is being done by respondents to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents, Harry J. Katz 
and Louis Black, individually, and trading as The Nutex Co., are 
to the prejudice and injury of the public and of respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer thereto, 
and the stipulation as to the facts entered into between W. T. Kelley, 
Chief Counsel of the Commission, and Ralph S. Fowler, counsel for 
the respondents, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Harry J. Katz and Louis 
Black, individually, and trading as The Nutex Co., or under any 
other trade name, their representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of rubber 
prophylactics in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 

Representing, through the use of the word “manufacturers,” and 
the phrase “mfg. by,” in connection with the use of their trade 
name or names, or through the use of any words or terms of similar 
import and meaning, or through any other means or device, or in 
any manner, that said respondents, or either of them, are the manu- 
facturers of the products sold by them, unless and until such 
respondents actually own and operate, or directly and absolutely 
control, a manufacturing plant wherein said products are manu- 
factured by them. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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EXCELLO FABRICS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3287. Complaint, Dec. 23, 1937—Decision, June 1, 1938 


Where a corporation engaged in sale and distribution of fabrics to garment 
manufacturers and other customers in the various States— 

Designated and referred to certain of its products as “Pure Dye Satin” and 
“Silk,” in advertisements in newspapers and trade publications of inter- 
state circulation, and supplied its customers with labels to be, and which 
were, attached by them to garments made from said fabrics, containing 
aforesaid words, and with placards reading “Satin Crysglo Slips * * #* 
The new pure dye satin,” for their use in selling and distributing gar- 
ments made by such customers from said fabrics in commerce among and 
between the various States, notwithstanding fact said fabrics and gar- 
ments made therefrom, and thus advertised and offered, were not composed 
of silk, product of the cocoon of the silk worm, but of other materials; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous belief that said representations were true, 
and that said fabrics and garments, thus labeled and described, were made 
from silk, long associated in minds of garment manufacturers and consum- 
ing public as definitely and specifically meaning product of cocoon of the 
silk worm, as were words “Satin” and “Pure Dye,” used to designate and 
describe dress goods and other items of wearing apparel, and to cause 
such purchasing public, as result of such erroneous beliefs, to buy said 
products as and for silk, long held in great esteem and confidence for its 
preeminent qualities, and with effect of unfairly diverting trade to it from 
competitors, including those engaged in sale and distribution of fabrics 
in commerce who do not misrepresent the material of which such fabrics 
are made: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 
Eppstein & Hirshfield, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Excello 
Fabrics, Inc., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
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sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent, Excello Fabrics, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 118 Madison Avenue, in the city of New York, in 
said State. It is now, and for many years last past has been, engaged 
in the business of selling and distributing fabrics to garment manu- 
facturers and other customers located in the various States of the 
United States. It causes, and during the time above mentioned has 
caused, its said goods, when sold, to be shipped from its place of 
business in New York City to the purchasers thereof located in the 
various States of the United States other than the State of New York. 
There is now, and has been at all times mentioned herein, a course 
of trade and commerce by said respondent in said fabrics between 
and among the various States of the United States. Respondent is 
now, and at all times herein mentioned has been, in substantial com- 
petition with other corporations and with persons, firms, and partner- 
ships engaged in the sale and distribution of silk, rayon, and other 
fabrics in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent in soliciting the sale of and selling 
certain of its products to garment manufacturers and other customers, 
caused, and now causes, advertising matter, wherein certain of said 
fabrics bearing the trade name “Crysglo” were, and are, represented, 
designated, and referred to as “Pure Dye,” “Satin,” “Pure Dye Satin,” 
to be inserted in newspapers and trade publications having an 
interstate circulation. 

Respondent furnished, and now furnishes, its said customers with 
labels to be sewn and which were, and are, sewn by such customers 
to garments made by them from fabrics purchased from respondent. 
These said labels carried the following words: 


SATIN PURE DYE 
Reg. U. S. CRYSGLO Pat. Off. 
Bemberg Yarn & Silk 


Respondent furnished, and now furnishes, its said customers with 
certain placards which read, “Satin Crysglo Slips Ask for Crysglo 
The new pure dye satin,” for their use in selling and distributing 
garments manufactured by them from respondent’s fabrics in com- 
merce among and between the various States of the United States. 
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The foregoing statements and representations made by the re- 
spondent as in this paragraph set out serve as representations to 
members of the purchasing public and to garment manufacturers 
and other customers of respondent that such fabrics and garments 
made therefrom so advertised and offered for sale were, and are, 
silk. The representations hereinabove set forth are, and were, false 
and misleading in that said products so represented, designated and 
referred to are not, and were not, composed of silk, the product of the 
cocoon of the silkworm, but were, and are, composed of materials 
other than silk. 

Par. 3. The word “silk” for many years last past has had, and still 
has, in the mind of the garment manufacturers and consuming pub- 
lie generally, a definite and specific meaning, to wit, the product. of 
the cocoon of the silkworm. Silk products for many years have 
held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fiber has long been woven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from different types of weaving of silk fiber. Dress 
goods and other items of wearing apparel designated, described and 
referred to as “Satin” and “Pure Dye” have been for a long time, 
and at the present time still are, associated in the public mind with 
the fabric made from the cocoon of the silkworm, commonly known 
and understood by the public generally as “silk.” 

Par. 4. There are among the competitors of respondent mentioned 
in paragraph 1 hereof corporations, individuals, partnerships, and 
firms engaged in the sale and distribution of fabrics who do not mis- 
represent the material of which such fabrics offered for sale by them 
are made. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are, and were, true and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondent of the 
representations aforesaid has unfairly diverted and does unfairly 
divert, trade in said commerce to the respondent from its said com- 
petitors, and thereby substantial injury is being, and has been done, 
by respondent to competition in commerce among and between the 
various States of the United States. 

Par. 6. The aforesaid acts and practices of respondent, as herein- 
above alleged, are all to the prejudice of the public and respondent’s 
said competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
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Congress entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other PREPPY approved 
September 26, 1914. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 23d day of December 1937, 
issued and subsequently served its. complaint in this proceeding upon 
respondent, Excello Fabrics, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true, but denying 
that any violations of law were intentional, and waiving the taking 
of further evidence and all other intervening procedure, which sub- 
stitute answer was duly filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, briefs 
having been waived, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Excello Fabrics, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 118 Madison Avenue, in the city of New York, 
in said State. It is now, and for many years last past has been, 
engaged in the business of selling and distributing fabrics to garment 
manufacturers and other customers located in the various States of 
the United States. It causes, and during the time above mentioned 
has caused, its said goods, when sold, to be shipped from its place 
of business in New York City to the purchasers thereof located in 
the various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
course of trade and commerce by said respondent in said fabrics be- 
tween and among the various States of the United States. Respond- 
ent is now, and at all times herein mentioned has: been, in substantial 
competition with other corporations and with persons, firms, and 
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partnerships engaged > the sale and distribution of silk, rayon, and 
other fabrics in commerce between and among the various States of 
the United States and the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent in soliciting the sale of and selling 
certain of its products to garment manufacturers and other customers 
caused advertising matter, wherein certain of said fabrics bearing 
the trade name “Crysglo” were represented, designated and referred 
to as “Pure Dye,” “Satin,” and “Pure Dye Satin,” to be inserted in 
newspapers and trade publications having an interstate circulation. 

Respondent furnishes its said customers with labels to be sewn 
by such customers to garments made by them from fabrics purchased 
from respondent, whereon appear the following words: 


SATIN PURE DYE 
Reg. U.S. CRYSGLO Pat. Off. 
Bemberg Yarn & Silk 


and the same were actually sewn thereon by said customers. 

Respondent likewise furnishes its said customers with certain 
placards which read: “Satin Crysglo Slips Ask for Crysglo The 
new pure dye satin,’ for their use in selling and distributing 
garments manufactured by them from respondent’s fabrics in com- 
merce among and between the various States of the United States. 

The foregoing statements and representations made by the respond- 
ent, as in this paragraph set out, serve as representations to members 
of the purchasing public, to garment manufacturers and other 
customers of the respondent, that such fabrics and garments made 
therefrom and so advertised and offered for sale, were, and are, silk. 
The representations hereinabove set forth were, and are, false and 
misleading in that said products so represented, designated, and re- 
ferred to were not, and are not, composed of silk, the product of the 
cocoon of the silkworm, but were, and are, composed of materials 
other than silk. 

Par. 3. The word “silk” for many years last past has had, and 
still has, in the mind of the garment manufacturers and consuming 
public, generally, a definite and specific meaning, to wit, the product 
of the cocoon of the silkworm. Silk products for many years have 
held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fiber has long been woven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from. different types of weaving of silk fiber. Dress 
goods and other items of wearing apparel designated, described and 
referred to as “Satin” and “Pure Dye” have been for a long time, and 
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at the present time still are, associated in the public mind with the 
fabric made from the cocoon of the silkworm, commonly known and 
understood by the public generally as “silk.” 

Par. 4. There are among the competitors of respondent mentioned 
in paragraph 1 hereof corporations, individuals, partnerships, and 
firms engaged in the sale and distribution of fabrics in commerce 
among and between the various States of the United States who do 
not misrepresent the material of which such fabrics offered for sale 
by them are made. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous beliefs that such representations were, and are, true and 
that said fabrics and garments so labeled and described were, and 
are, made from silk, and to cause them to purchase said products 
as a result of such erroneous beliefs engendered as above set forth. 
The use by respondents of the representations aforesaid has unfairly 
diverted and does unfairly divert, trade in said commerce to the 
respondent from its competitors above referred to in paragraph 4. 


CONCLUSION 


The aforesaid acts and practices of respondent, Excello Fabrics, 
Inc., are all to the prejudice and injury of the public and respond- 
ent’s said competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 13th day of May 1938, by the respondent admitting 
all the material allegations to be true and waiving the taking of 
further evidence and other intervening procedure, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act, 

Tt is ordered, That the respondent, Excello Fabrics, Inc., a corpo- 
ration, its officers, agents, servants, and employees, in connection with 
the advertising and offering for sale, sale, and distribution of fabrics 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from; _ 

1. Using, assisting, or cooperating in the using of the words “Pure 
Dye,” or any other word or words of similar import or meaning, to 
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describe or designate fabrics or products which are not composed 
wholly of silk, the product of the cocoon of the silkworm; 

2. Using, assisting, or cooperating in the using of the word “Satin” 
or any other word or words of similar import or meaning to describe 
or designate any fabric or product which is not composed wholly of 
silk, the product of the cocoon of the silkworm, unless there is used 
in immediate connection or conjunction therewith, in letters of at 
least equal size and conspicuousness, a word or words actually nam- 
ing or describing the fiber, material or materials from which said 
fabric or product is actually made; and provided that such disclosure 
of the fiber or material content thereof shall be made by accurately 
designating each constituent fiber or material thereof, in the order of 
its predominance by weight,. beginning with the largest single 
constituent ; : 

3. Using, assisting, or cooperating in the using of the word “Silk” 
or any other word or words of similar import or meaning to describe 
or designate fabrics or products which are not composed wholly of 
silk, the product of the cocoon of the silkworm, unless in the case of. 
a fabric or product composed in part of silk and in part of rayon 
or a material or materials other than silk there is used in immediate 
connection or conjunction therewith in letters of equal size and con- 
spicuousness a word or words accurately describing the fiber, mate- 
rial, or materials from which said fabric or product was actually 
made; and provided that the fiber or material content of such fabric 
or product be accurately disclosed by designating each constituent 
fiber or material thereof, in the order of its predominance by weight, 
beginning with the largest single constituent. 

It is further ordered, That the respondent, Excello Fabrics, Inc., 
shall within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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THE TAREX COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2925. Complaint, Sept. 21, 1936—Decision, June 2, 1938 


Where a corporation engaged in sale and distribution of pharmaceutical prep- 
arations or salves, recommended and sold for treatment and cure of eczema, 
psoriasis, and other skin ailments under three different formulas, known as 
“Tarex No. 1,” ‘“Tarex No. 2,” and “Tarex No. 3”; in advertisements thereof 
and testimonial letters issued, published, and circulated to and among the 
general public in various periodicals and publications and in other forms 
of printed matter— 

Represented to prospective purchasers and to the public generally that use of 
said “Tarex’’ in its various forms constituted an effective remedy or cure 
for all cases of eczema, psoriasis, and other disorders and diseases of the 
skin, such as lesions, pimples, blisters, ete., irrespective of form of particu- 
lar disorder or disease or cause or condition thereof ; 

The facts being that, in many instances, skin disorders and blemishes are the 
external manifestations of Some internal malfunction or disorder, there is 
no one prescription that can be used in the treatment of all skin diseases, 
and that, to effect a cure, it is first necessary to discover cause of internal 
systemic condition and direct treatment thereto, and that eczema, consti- 
tuting from 20 percent to 40 percent of all skin ailments and requiring, in 
its variations, specific and different treatments, is, in most instances, found 
to be an external manifestation of some internal intoxication, frequently 
found in the gastro-intestinal tract, and it is necessary, in many instances, 
to use methods and ingredients other than those provided by said prepara- 
tions in order to relieve or remoye such basic causes, and said preparations 
or formulas, long known to and used by medical profession, either singly 
or combined, do not constitute a competent or adequate remedy for treat- 
ment and cure of all types or cases of eczema, or of psoriasis, one of 
most difficult diseases, or for other forms of disorders and diseases of the 
skin, though possibly efficacious as palliative in some mild cases, and in 
treatment of some types of eczema, psoriasis and other skin disorders not 
caused by systemic or metabolic disorder ; 

With effect of misleading and deceiving purchasers and prospective purchasers 
of said products into erroneous and mistaken belief that they were 
effective in treatment and cure of all types of cases of eczema or psoriasis 
in all stages, and in treatment and cure of all known marks of skin 
ailments, such as lesions, ete., irrespective of form of particular disorder 
or disease or cause or condition thereof, and into purchase of said products 
in such erroneous beliefs, and of thereby diverting unfairly to it trade 
from competitors, including distributors of like and similar products, and 
those designed and sold for similar usage and who truthfully advertise 
and represent the nature, merit, and therapeutic value of their respective 
products, and do not advertise and otherwise represent that such products 
have merit or therapeutic value which they do not POSSess : 
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Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall and Mr. Charles P. Vicini, trial exam- 
iners, ; 

Mr. Joseph C. Fehr, Mr. Reuben J. Martin, and Mr. Allen C. 
Phelps for the Commission. 

Mr. Daniel Dougherty, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Frederal Trade Commission, having reason to believe that The 
Tarex Co., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacRaPH 1. Respondent, The Tarex Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
California, having its principal office and place of business located 
in Santa Monica, in the State of California. Respondent for more 
than 1 year last past has been, and still is, engaged in the manufac- 
ture of pharmaceutical preparations for the treatment and cure of 
eczema and psoriasis and other skin ailments, and in offering said 
products for sale and selling the same in commerce between the 
State of California and the several States of the United States and 
in the District of Columbia. When said products are sold, respond- 
ent transports or causes the same to be transported from its place of 
business in the State of California to the purchasers thereof located 
in States of the United States other than the State of California and 
in the District of Columbia. There has been for more than 1 year 
last past, and still is, a constant current of trade and commerce in 
said products so manufactured by respondent, between and among 
the various States of the United States. and in the District of 
Columbia. Respondent is now and for more than 1 year last past has 
been in substantial competition with other corporations, and with 
individuals, partnerships, and firms engaged in the manufacture and 
compounding of like and similar products and in the sale thereof in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Respondent offers its said products to the purchasing public under 
three different formulas. Tarex No. 1 and Tarex No. 3 are sold and 
represented to the purchasing public as remedies for the treatment 
and cure of eczema in all stages. Tarex No. 2 is sold and repre- 
sented to the purchasing public as a remedy for the treatment and 
cure of Psoriasis in all stages. 

Par. 2. In the course and conduct of its business, as aforesaid, 
the respondent, in soliciting the sale of and selling its products and 
for the purpose of creating a demand upon the part of the consum- 
ing public for said products now causes and for more than one year 
last past has caused advertisements and testimonial letters to be 
issued, published, and circulated to and among the general public 
of the United States in various periodicals and publications and in 
other forms of printed matter and in other ways. The respondent 
makes and has made to the general public many other unfair, false 
and misleading statements with reference to the alleged therapeutic 
value of said products and their effect upon the users thereof, a por- 
tion of which are as follows: 


Eezema—Psoriasis quickly cleared. 

Acts quickly to relieve and clear up blemishes. 

* * * send for a Tarex Treatment No. 2, for Psoriasis * * * You will 
be amazed how quickly this treatment acts to clear up the unsightly scales 
and blemishes * * * 

No matter how long you have suffered, or how bad your case may be, I urge 
you by all means to use Tarex No. 2. 

* * * No matter what you have used without success in the past or how 
long you have suffered with Hezema or kindred diseases, I say to you that 
Tarex No. 2 is not just another treatment. This is evidenced by the scores of 
Psoriasis sufferers who have used this particular treatment with astounding 
SUCCESS. 

* * * Skin specialists know that so-called cure-alls cannot successfully 
treat all skin ailments, therefore we haye prepared each form of Tarex to 
treat a specific disorder. 

* * “* Tarex No. 2 is a specialized treatment for Psoriasis only. Tarex 
No. 1 is another famous formula developed especially for Hezema. These 
effective preparations can be obtained only from The Tarex Company, Sole 
Distributors, Santa Monica, California. 

* ¥ * it is remarkably effective in eases which have lasted even for 
years, such as Weeping Hezema, Salt Rheum, Tetter with pus, and Eezema 
which often is seen with varicose veins being raw, itchy and red with scales 
and scabs. 

Tarex may be applied to the most sensitive skins or affected areas as it con- 
tains no harmful ingredients. 

Tarex for Eczema. Especially recommended for advanced and chronic eases. 

Important. The important point is to keep Tarex on the affected area so it 
can do its work. Relief from itching can usually be expected immediately. 
When Tarex is used according to directions, it exhibits an almost magical effect 
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in severe cases of eczema, returning most of them to a normal, healthy condition 
in a very short time. 

Eczema and varicose veins * * * certain eczemous conditions among older 
people * * * called Hemastatic Eczema * * * can expect remarkable re- 
sults from the Tarex treatment. Severe cases have responded to Tarex in a 
short time. 

Par. 3. The statements and representations set forth in paragraph 
2 hereof, have the capacity and tendency to mislead and deceive pur- 
chasers and prospective purchasers of respondent’s products into the 
erroneous and mistaken beliefs that: 

(a) The use of Tarex No. 1, and Tarex No. 3, are effective treatments and 
cures for eczema. 

(b) The use of Tarex No. 2, is an effective treatment and cure for Psoriasis. 

(c) All three forms of Tarex are effective in the treatment and cure of all 

the known marks of skin ailments, such as lesions, pimples, blisters, scales, scabs, 
cuts, fissures, redness, wetness or dryness. 
Whereas, in truth and in fact the formulas of respondent’s said 
products, either singly or combined, do not and will not constitute a 
competent or adequate remedy for the treatment and cure of eczema, 
psoriasis and other forms of diseases and ailments of the skin. Re- 
spodent’s said products do not cure users thereof of eczema, psoriasis, 
and other diseases and ailments of the skin. 

Further, the number of users and endorsers of respondent’s said 
products is greatly exaggerated. In truth and in fact, the represen- 
tations made by the respondent that its said products when used will 
cure all varieties of eczema and psoriasis and other ailments and dis- 
eases of the skin in all stages are grossly exaggerated, false, misleading, 
and untrue as said products will not accomplish in all cases the results 
claimed for them. 

Par. 4. There are among the competitors of the respondent in inter- 
state commerce manufacturers of like and similar products who truth- 
fully advertise and represent the nature, merit, and therapeutic value 
of their respective products and who do not advertise and otherwise 
represent that such products have merit or therapeutic value which 
they do not have. 

Par. 5. The above alleged acts and practices of respondent have the 
capacity and tendency to mislead and deceive purchasers and pros- 
pective purchasers into the erroneous beliefs described in paragraph 3 
hereof and into the purchase of respondent’s products in such beliefs. 
Thereby trade is unfairly diverted to respondent from respondent’s 
competitors in interstate commerce referred to in paragraph 4 and as 
a consequence thereof substantial injury is done by respondent to 
competition in interstate commerce. 

Par. 6. Said acts and practices of respondent are all to the prejudice 
of the public and respondent’s competitors, and constitute unfair 
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methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 21, 1936, issued and 
served its complaint in this proceeding upon respondent, The Tarex 
Co., a corporation charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by Reuben J. Martin and 
Allen C. Phelps, attorneys for the Commission, and in opposition to 
the allegations of the complaint by Daniel Dougherty, attorney for 
the respondent, before Charles P. Vicini, an Examiner of the Com- 
mission theretofore duly designated by it; and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint; the answer 
thereto, testimony and evidence and brief of counsel for the Com- 
mission (respondent having filed no brief and not having requested 
oral argument); and the Commission having duly considered the 
same, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1, Respondent, The Tarex Co., is a corporation exist- 
ing and doing business under and by virtue of the laws of the State 
of California, and was organized in 1935. Its principal office and 
place of business is located at 847 South Sycamore Avenue, in the 
city of Los Angeles, in the State of California. Since its incorpora- 
tion, respondent has been, and still is, engaged in the sale and dis- 
tribution of pharmaceutical preparations in the form of salves recom- 
mended and sold for the treatment and cure of eczema, psoriasis, and 
other skin ailments. When sold, respondent transports or causes 
said products to be transported from its place of business in Los 
Angeles, Calif., to the purchasers thereof located in other States of 
the United States, in the District of Columbia, and in Alaska. There 
has been for more than 1 year last past, and still is, a course of trade in 
said products so distributed and sold by respondent in commerce be- 


THE TAREX CO. 35 
30 Findings 


tween and among the various States of the United States, in the Dis- 
trict of Columbia, and in Alaska. Respondent is now, and for more 
than 1 year last past has been, in substantial competition with other 
corporations, with firms, partnerships, and individuals engaged in the 
manufacture and compounding of like and similar products and in 
the sale thereof in commerce between and among the various States 
of the United States, in the District of Columbia, and in Alaska. 

Respondent offers its said products, which are sold and represented 
as remedies for human ailments, to the purchasing public under three 
different formulas, known as “Tarex No. 1”, “Tarex No. 2” and “Tarex 
No. 3.” Said preparations are packaged to sell at $3.00 for 214 
ounces, the only size package sold. Some 1 ounce and 14 ounce 
packages are from time to time distributed as free samples. Tarex 
No. 1 and Tarex No. 3 are sold and represented to the purchasing 
public as remedies for the treatment and cure of eczema in all stages. 
Tarex No. 2 is sold and represented to the purchasing public as a 
remedy for the treatment and cure of psoriasis in all stages. 

Said preparations are manufactured for respondent by the Bruns- 
wick Drug Co. of Los Angeles, Calif., from formulas submitted to 
said drug company by the respondent. Tarex No. 1 contains and is 
made up of the following ingredients: Crude coal tar, corn starch, 
zinc oxide, and yellow petrolata. Tarex No. 2 contains and is made 
up of the following ingredients: Ammoniated mercury, 714%; 
salicylic acid, 5%; and equal parts of lanoline hydrous and petrolata. 
Tarex No. 3 contains and is made up of the following ingredients: 
Sulphur precipitate, 2% ; salicylic acid, 2% ; and equal parts of cold 
cream and lanoline hydrous. 

Par. 2. In the course and conduct of its business, as aforesaid the 
respondent, in soliciting the sale of and selling its products and for 
the purpose of creating a demand upon the part of the consuming 
public for said products, now causes and for more than 1 year last 
past has caused, advertisements and testimonial letters to be issued, 
published and circulated to and among the general public of the 
United States in various periodicals and publications and in other 
forms of printed matter. In said advertisements respondent makes 
and has made to the general public many unfair, false, and misleading 
statements with reference to the alleged therapeutic value of its said 
products and their effect upon the users thereof, a portion of which 
are as follows: 

Eczema—Psoriasis quickly cleared. 


Acts quickly to relieve and clear up blemishes. 
* * * send for a Tarex Treatment No. 2, for Psoriasis * * * You will 
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be amazéd how quickly this treatment acts to clear up the unsightly scales and 
blemishes * * * 

No matter how long you have suffered, or how bad your case may be, I urge 
you by all means to use Tarex No. 2. 

* %* * No matter what you have used without success in the past or how 
long you have suffered with Eczema or kindred diseases, I say to you that 
Tarex No: 2 is not just another treatment. This is evidenced by the scores 
of Psoriasis sufferers who have used this particular treatment with astounding 
success. 

* %* * Skin specialists know that so-called cure-alls cannot successfully 
treat all skin ailments, therefore we have prepared each form of Tarex to 
treat a specific disorder. 

* * * arex No. 2 is a specialized treatment for Psoriasis only. Tarex 
No. 1 is another famous formula—deyveloped especially for Eczema. These 
effective preparations can be obtained only from The Tarex Company, Sole 
Distributors, Santa Monica, California. 

* * * it is remarkably effective in cases which have lasted even for years, 
such as Weeping Eczema, Salt Rheum, Tetter, with pus, and Eczema which 
often is seen with varicose veins being raw, itchy and red with scales and 
scabs. ' 

Tarex for Eczema. Especially recommended for advanced and chronie cases. 

Tarex may be applied to the most sensitive skins or affected areas as it 
contains no harmful ingredients. 

Important. The important point is to keep Tarex on the affected area so 
it can do its work. Relief from itching can usually be expected immediately. 
When Tarex is used according to directions, it exhibits an almost magical 
effect in severe cases of eczema, returning most of them to a normal, healthy 
condition in a very short time. 

Eezema and varicose veins * * * certain eczemous conditions among 
older people * * * called Hemastatie Eczema * * * ean expect re- 
markable results from the Tarex treatment. Severe cases have responded to 
Tarex in a short time. 


Par. 3. By means of the foregoing statements, the respondent 
represents to the purchasers, prospective purchasers and to the public 
generally that the use of Tarex in its various forms is an effective 
remedy or cure for all cases of eczema, psoriasis, and other disorders 
and diseases of the skin, such as lesions, pimples, blisters, scales, scabs, 
cuts, fissures, redness, wetness, or dryness, irrespective of the form of 
the particular disorder or disease or the cause or condition thereof. 
Such statements and representations have the capacity and tendency 
to mislead and deceive, and do mislead and deceive, purchasers and 
prospective purchasers of respondent’s products into the erroneous 
and mistaken beliefs that Tarex No. 1 and Tarex No. 3, when used, 
are effective in the treatment and cure of all types or cases of eczema 
in all stages; and that Tarex No. 2, when used, is effective in the 
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treatment and cure of all types or cases of psoriasis in all stages; and 
that all three of said forms of Tarex, when used, are effective in the 
treatment and cure of all the known marks of skin ailments, such. as 
lesions, pimples, blisters, scales, scabs, cuts, fissures, redness, wetness, 
or dryness, irrespective of the form of the particular disorder or 
disease or the cause or condition thereof. 

Par. 4. In truth and in fact, the formulas of respondent’s said 
products, either singularly or combined, do not, and will not consti- 
tute a competent or adequate remedy for the treatment and cure of 
all types or cases of eczema and psoriasis and other forms of dis- 
orders and diseases of the skin. Regardless of quantities. of each of 
the ingredients in said formulas, Tarex in its various forms, or any 
or all of the ingredients contained therein in any combination, do not 
constitute a specific cure or remedy for any known form of eczema, 
psoriasis, or any other known form of skin disease or disorder. 

In many instances, skin disorders and blemishes are the external 
manifestations of some internal malfunction or disorder, and in order 
to effect. a cure it is first necessary to discover the cause of the internal 
systemic condition, and treatment must be directed thereto. If the 
cause of the systemic disorder can be determined, and removed, the 
external or skin symptoms of such disorder will naturally clear up. 

Some diseased conditions of the skin, especially those caused by or 
associated with a systemic or metabolic disorder, are often of a serious 
nature and in such a disease as syphilis, which is at times manifested 
by a skin disorder, sometimes prove fatal if neglected or improperly 
treated. Among the so-called “skin diseases” which are generally 
associated with or caused by metabolic or systemic disorders, are 
various forms of eczema, an inflammatory disease of the skin usually 
classified by dermatologists into (1) atopic eczema, (2) contact 
eczema, (3) mycotic eczema, and (4) so-called chronic infectious 
seborrheic eczema. This disease constitutes from 20% to 40% of all 
skin ailments, and its several variations require specific and different 
treatment. Eczema in its various forms is in most instances found 
to be an external manifestation of some internal intoxication fre- 
quently found in the gastro-intestinal tract as a result of taking 
something into the body by way of food or drink that is toxic or 
poisonous to. the individual. In some instances, the formulas for 
respondent’s products known as Tarex No. 1 and Tarex No. 3 may 
be efficacious as palliatives and will help to alleviate some mild cases, 
but they cannot be used in all cases of eczema. It is necessary, in 
many instances, to use methods and ingredients other than those pro- 


38 FEDERAL TRADE COMMISSION DECISIONS 
Findings ZELDA: 


vided by respondent’s products in order to reach or remove the basic 
causes of eczema. 

Psoriasis, a diathesis not related to and not as common as eczema, 
is one of the most difficult diseases to cure. One so afflicted usually 
has a congenital or inborn predisposition to have the disease, which 
usually manifests itself by a peculiar discoloring, thickening, and 
separation of the nails and dark blotches, circumscribed and varying 
in size anywhere from a pinhead to large plaques covering large areas 
over the body. Characteristic locations of the disease are the scalp, 
elbows, knees, and sacrum, and it may involve the entire body. ‘There 
are various methods of treating psoriasis, but no one form or method 
of treatment has been found that is generally satisfactory. 

The evidence establishes that the method of treating ailments, dis- 
orders and diseases of the skin, which method is followed by the 
medical profession generally, is, in all cases, to conduct an exhaustive 
diagnosis, including a detailed history of the diseased condition for 
the purpose of determining the cause and condition thereof, if pos- 
sible. The diseased condition is then treated in accordance with 
generally accepted methods of treatment employed by the medical 
profession for the particular disorder or ailment. Such treatment 
may include correction of the diet, administration of internal and 
external medicines, X-ray treatments and treatments of the nerves if 
the disorder is caused by a nervous condition of the patient. No 
one medicine or type of treatment alone, however, is employed by 
physicians in the treatment of all diseased conditions of the skin. 

Tarex in its various forms is not an effective and competent remedy 
or cure for eczema or psoriasis of any form or type. Said prepara- 
tions are likewise ineffective as a competent cure or remedy for other 
disorders and ailments manifested by diseased conditions of the skin 
if the skin disease is caused by or associated with a systemic or 
metabolic disorder, or if caused by syphilis. Nor is Tarex in its 
various forms an effective and competent remedy or cure for all 
forms of skin disorders irrespective of the nature or form of the 
disorder or the cause or condition thereof, nor will it alleviate all 
cases. Tarex may at times prove effective as a palliative in the treat- 
ment of some types of eczema, psoriasis, and other skin disorders 
not caused by a systemic or metabolic disorder, but by reason of the 
ingredients in its various forms it cannot and should not be used 
in all cases of skin diseases. 

Respondent maintains no clinic or consultation room wherein pur- 
chasers of its products are afforded an opportunity for a medical 
examination and there is no medical doctor connected with respond- 
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ent’s business. Respondent's products are sold indiscriminately to 
purchasers who can and do attempt self-medication without the 
proper and necessary advice as to their condition and the proper 
treatment therefor. 

Par. 5. Based upon the testimony and other evidence in this 
record, it is found that the use of Tarex in its various forms will not 
permanently eliminate or cure eczema, psoriasis, and other skin dis- 
orders and ailments, irrespective of the form of the particular dis- 
order or the cause or condition thereof. There is nothing extraordi- 
nary or unique about the formulas underlying Tarex in its various 
forms. Said formulas and the ingredients they represent have been 
known to and used by the medical profession for many years. Der- 
matologists do not use said formulas exclusively, in the treatment of 
ailments, disorders, and diseases of the skin. The individual case 
requires more than a general formula. 

From the testimony and other evidence of record, it is established, 
and the Commission so finds, that there is not any one prescription 
that can be used in the treatment of all skin diseases and that there 
is not any one medication that can be used continuously in the treat- 
ment of all types or cases of any one skin disease or skin ailment. 

Par. 6. There are among the competitors of the respondent in com- 
merce as herein set out, distributors of like and similar products or 
other products designed and sold for similar usage who truthfully 
advertise and represent the nature, merit, and therapeutic value of 
their respective products and who do not advertise and otherwise 
represent that such products have merit or therapeutic value which 
they do not have. 

Par. 7. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive and do mislead and 
deceive, purchasers and prospective purchasers into the erroneous 
beliefs described in paragraph 3 hereof and into the purchase of 
respondent’s products in such beliefs. Thereby, trade is diverted 
unfairly to respondent from respondent’s said competitors in com- 
merce between and among the various States of the United States, 
and in the District of Columbia, and in Alaska. 


CONCLUSION 


The aforesaid acts and practices of the respondent, The Tarex 
Co., a corporation, are to the prejudice and injury of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of the Federal 


Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by. the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Charles P. 
Vicini, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and im opposi- 
tion thereto, brief filed by counsel for the Commission (respondent 
having filed no brief and not having requested oral argument) ; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, The Tarex Co., a corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of pharmaceutical prepa- 
rations for the treatment and cure of eczema, psoriasis and other 
diseases and ailments of the skin, now designated as “Tarex No. 1,” 
“Tarex No. 2,” and “Tarex No. 3” or any other preparations con- 
taining substantially similar ingredients or possessing substantially 
similar properties, whether sold under those names or under any 
other names, in commerce as defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Representing, directly or indirectly, in any manner: 

(a) That said preparations constitute competent and effective 
treatments for eczema and psoriasis in any form, or for all the known 
marks of skin ailments, such as lesions, pimples, blisters, scales, scabs, 
cuts, fissures, redness, wetness or dryness, or any other forms or 
marks of skin diseases or skin ailments, unless such representations 
are limited to representations that said preparations will serve as 
palliatives or temporarily alleviate those types of said diseases and 
disorders which are not caused by, or associated with, a systemic or 
metabolic disorder, or are not caused by syphilis; 

(b) That said preparations constitute competent and_ effective 
remedies and cures for eczema and psoriasis in any form, or for all 
the known marks of skin ailments, such as lesions, pimples, blisters, 
scales, scabs, cuts, fissures, redness, wetness or dryness, or any other 
forms or marks of skin diseases or skin ailments. 

Tt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MatTrer oF 


DERAN CONFECTIONERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3111. Complaint, Apr. 24, 19387—Decision, June 3, 1938? 


Where, a corporation engaged in manufacture and sale of candy, including such 
“break and take,” “draw,” or “deal” assortments as 150 penny, chocolate- 
covered balls, together with 24 packages or boxes of candy, secured without 
further charge by chance purchasers of those balls, concealed center of 
which, unlike majority, were colored pink, and together with two still 
larger packages or boxes, secured by purchaser of last chocolate-covered 
-ball in assortment— 

(a) Sold said assortments to dealers, so assembled and packed that they could 
be and were displayed for sale to public, without alteration or rearrange- 
ment, in accordance with aforesaid sales plan, by said dealers or their 
customer-vendees, and with knowledge and intent that said assortments 
should thus be resold without alteration or rearrangement to purchasing 
public by retail dealer by lot or chance, in violation of public policy and in 
competition with concerns, many of whom do not manufacture and Sell 
such “break and take,” “draw,” or “deal’ assortments, but sell their 
“straight” merchandise in competition with the other; 

With result of putting at a disadvantage competitors, many of whom regard 
such sale or distribution by lot or chance as morally bad, as encouraging 
gambling among children, as injurious to the industry, and as placing in the 
hands of retail merchants a means of violating the laws of the several 
States, and some of whom refuse, for such reasons, to sell candy so packed 
that it can be resold to public by lot or chance, and from whom trade 
was unfairly diverted, due to retailers’ purchase of. said ‘draw’ or “deal” 
candy from it and others employing the same or similar methods, as more 
readily salable; and 

(b) Represented to customers and prospective customers that certain of its 
products were composed of malted milk covered with chocolate, through 
use of words “chocolate malted milk balls,’ notwithstanding fact some 
of said balls were not made in substantial part of said product, but con- 
tained only sufficient malted milk to give a malted milk flavor; 

With effect of unfairly diverting trade to it from competitors selling and dis- 
tributing confections made of malted milk and from those dealing in 
products similar to its own who do not falsely thus designate their said 
similar products, and of enabling it and its dealers to mislead and deceive 
the consuming public into purchasing its said product in the erroneous 
belief that it was made from malted milk: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


1 Order published as modified August 3, 1938. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank, Mr. P. 0. Kolinski, and Mr. D.C. Pe for 
the Commission. 
Lubets, Wainer, Goloboy & Levenson, of Busone Mass., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to Adfing He powers and duties, and for other purposes,” the 
Rodecl Trade Commission, having reason to believe that the Deran 
Confectionery Co., a corporation, hereinaiter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru 1. Respondent is a corporation organized and doing 
basiness under the laws of the State of Massachusetts, with its princi- 
pal office and place of business located at 134 Cambridge Street, in the 
city of Cambridge, State of Massachusetts. It is now, and for sev- 
eral years last past has been, engaged in the manufacture of candies 
and in the sale and distribution thereof to wholesale dealers and 
jobbers located at points in the various States of the United States. 
Tt causes and has caused its said candy when sold to be transported 
from its principal place of business in Cambridge, Mass., to pur- 
chasers thereof in the State of Massachusetts and in other States of 
the United States at their respective places of business. There is 
now, and has been for several years last past, a course of trade and 
commerce by said respondent in such candy between and among the 
various States of the United States. Im the course and cote of 
said business, respondent is in competition with other corporations 
and with partnerships and individuals engaged in the manufacture 
of candy and in the sale and distribution thereof in commerce be- 
tween and among the various States of the United States. 

Par. 2. In nee course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers and jobbers assortments of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. 

Such assortments are composed of 150 cholocate covered balls, to- 
gether with 24 small packages or boxes of candy and 2 larger pack- 
ages or boxes of candy. The candy contained in said assortments is 
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distributed to the consuming public in substantially the following 
manner : ot 

The majority of the cholocate covered balls have cream colored 
centers, but 24 of said balls have pink centers. The chocolate covered 
balls retail at the price of 1 cent each. The color of the centers of 
said balls is effectively concealed from purchasers and prospective 
purchasers until a selection has been made and the chocolate covered 
ball broken open. Purchasers procuring one of the chocolate covered 
balls having a pink center are entitled to receive, and are to be given 
free of charge, one of the said small packages or boxes of candy. 
Purchasers of the last chocolate covered ball in said assortments are 
entitled to receive, and are to be given free of charge, the two larger 

packages or boxes of candy contained in said assortments. The 
boxes or packages of candy are thus sistmibuted to the consuming 
public wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments resell the same to retail dealers, and such retail 
dealers expose said assortments for sale and sell said assortments 
to the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its products in accord- 
ance with the sales plan hereinabove set forth. Such sales plan has 
the capacity and tendency of inducing purchasers thereof to pur- 
chase respondent’s said products in preference to candy offered for 
sale and sold by its competitors. 

Par. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure a box or package of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common Jaw and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend- 
ency unduly to hinder competition or create monopoly in the candy 
trade in this, to wit: That the use thereof has the tendency and 
capacity to exclude from said trade competitors of respondent who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
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alleged, or otherwise arranged and packed for sale to the purchas- 
ing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate pikétidaels of candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling ‘to and 
who do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said candy trade and to tend 
to create a monopoly of said candy trade in respondent and in such 
other competitors of respondent as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by respond- 
ent has the tendency and capacity to eliminate from said candy trade 
all actual competitors and to exclude therefrom all potential com- 
petitors who do not adopt and use said method or an equivalent 
method. 

Par. 6. In the course and conduct of its ‘said business, respondent 
has caused and causes the representation to be made to its customers 
and prospective customers, by the use of the words “chocolate malted 
milk balls,” that the said candy products are malted milk balls cov- 
ered with chocolate. In truth and in fact, certain of the candy prod- 
ucts so designated by respondent are not in substantial part manu- 
factured from or made of malted milk, such candy products contain- 
ing only sufficient malted milk to give the said candy products a 
malted milk flavor. The above designation by respondent is thus 
false and misleading. 

A substantial portion of the purchasing public believe that malted 
milk has a peculiar food value and prefer to purchase true malted 
milk confections in preference to confections only flavored with 

malted milk. 

There are many competitors of respondent selling and distributing 
confections manufactured from or made of malted milk, and ‘Here 
are other competitors selling a product similar to respondent’s prod- 
uct who do not falsely represent and designate such product as a 
malted milk ball; and the use by respondent of the said designation 
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“choeolate covered malted milk balls” -has the capacity and tendency 
to.and does divert trade to respondent from its said competitors who 
do not falsely represent the composition or ingredients of their said 
products. 

Par. 7. The aforementioned method, acts and practices of respond- 
ent are all to the prejudice of the public and of respondent’s com- 
petitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
mtent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1937, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Deran Confectionery Co., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by Henry 
C. Lank, attorney for the Commission, and in opposition thereto by 
Mark Wainer, attorney for the respondent, before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it. 
The said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission and on the said 
complaint, the answer thereto, testimony and other evidence, and 
briefs in support of the complaint and in opposition thereto and oral 
argument of counsel as aforesaid, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Massachusetts, with its prin- 
cipal office and place of business located at 134 Cambridge Street, in 
the city of Cambridge, State of Massachusetts. It is now and for 
several years last past has been engaged in the manufacture of 
candies and in the sale and distribution thereof to dealers located in 
various States of the United States, including, among others, the 
States of Massachusetts, New York, New Jersey, Pennsylvania, and 
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Maryland. Respondent causes and has caused its products, when 
so sold, to be transported from its principal place of business m the 
city of Cambridge, State of Massachusetts, to purchasers thereof in 
the State of Massachusetts, and in other States of the United States 
as above mentioned, at their respective places of business. There 
is now and for several years last past has been a course of trade 
and commerce by said respondent in such candy between and among 
various States of the United States. In so carrying on said busi- 
ness respondent is and has been engaged in active competition with 
other corporations and with partnerships and individuals engaged 
in the manufacture of candy and in the sale and distribution thereof 
between and among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, the respondent has sold in commerce between 
and among the various States of the United States, various assort- 
ments of candy so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed to the consumers thereof. 
One of said assortments is hereinafter described in detail for the 
purpose of showing the method used by the respondent; but this 
description does not include all of the details of the several sales 
plans which the respondent has been or is using in the distribution 
of its assortments of candy by lot or chance. Such assortment is 
composed of 150 chocolate-covered balls, together with 24 packages 
or boxes of candy and two larger packages or boxes of candy. ‘The 
candy contained in said assortment is distributed to the consuming 
public in substantially the following manner: The majority of the 
chocolate-covered balls have cream-colored centers, but 24 of said 
balls have pink centers. The chocolate-covered balls retail at the 
price of 1 cent each. The color of the centers of said balls is effee- 
tively concealed from purchasers and prospective purchasers until 
a sale has been made and the chocolate-covered ball is broken open. 
Purchasers procuring one of the chocolate-covered balls having pink 
center are entitled to receive and are to be given without additional 
cost, one of the small size packages or boxes of candy. Purchasers 
of the last chocolate-covered ball in said assortment are entitled to 
receive and are to be given free of charge the two larger boxes of 
‘andy contained in said assortment. The boxes or packages of 
sandy are thus distributed to the consuming public wholly by lot or 
chance. 

Par. 3. Candy assortments involving the lottery or chance fea- 
tures as described in paragraph 2 hereof are generally referred to 
in the candy trade or industry as “break-and-take,” “draw,” or “deal” 
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assortments. Assortments of candy without any lottery or chance 
feature in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight” merchandise. 
These terms are being used hereinafter in these findings to distin- 
guish the various types of assortments. 

Par. 4. The dealers to whom respondent sells its assortments re- 
sell the same to the public or to other dealers, and said assortments 
are displayed for sale to the public as packed by the respondent, and 
sold to the public in accordance with the above described sales plan. 

Par. 5. The assortments hereinabove described are assembled and 
packed in such a manner that they are and have been used and may 
be used by retail dealers for distribution to the purchasing public 
by lot or chance without alteration or rearrangement. In the sale 
and distribution of the assortments of candy hereinabove described, 
respondent has knowledge that the said assortments are to be resold 
to the purchasing public by retail dealers by lot or chance and re- 
spondent packs such candy in the way and manner described so that 
without alteration, addition thereto, or rearrangement thereof, they 
may be resold to the public by lot or chance by said retail dealers, 
The packing and distributing of candy in the manner above found is 
contrary to public policy. 

Par. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break-and-take,” “draw,” 
or “deal” assortments of candy and who sell their “straight” mer- 
chandise in interstate commerce in competition with the “break-and- 
take,” “draw,” or “deal” assortment candy, and the manufacturers 
of “straight” merchandise have noted a marked decrease in the sales 
of their products whenever or wherever the “break-and-take,” 
“draw,” or “deal” assortment have appeared in their markets. ' This 
decrease in the sale of “straight” merchandise is due to the gambling 
or lottery feature connected with the “break-and-take,” “deal,” or 
“draw” candy. Consumers prefer to purchase the “break-and-take,” 
“draw,” or “deal” candy because of the gambling feature connected 
with its sales. The sale and distribution of “break-and-take,” 
“draw,” or “deal” assortments of candy, or of candy which has con- 
nected with its sale to the public the means or opportunity of ob- 
taining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children, who comprise a substantial 
number of the purchasers and consumers of this type of candy. 

Par. 7. The sale and distribution of candy by the methods described 
herein is the sale and distribution of candy by lot or chance, and 
constitutes a lottery, gambling. or gift enterprise. Many competitors 
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of respondent regard such sale or distribution as morally bad, -as 
encouraging gambling among children, and injurious to the candy 
industry. The sale and distribution by respondent of such assort- 
ments of candy supplies to and places in the hands of retail merchants 
a means of violating the laws of the several states. Because of these 
reasons, some of the competitors of respondent refuse to sell candy so 
packed that it can be resold to the public by lot or chance. These 
competitors are thereby put to a competitive disadvantage. The 
retailers, finding that they can dispose of more candy by the “break- 
and-take,” “draw,” or “deal” method, buy from respondent and others 
employing the same or similar methods of sale, and thereby trade is 
unfairly diverted from said competitors to respondent and others 
using the same or similar methods. 

Par. 8. In the course and conduct of its said business, respondent 
has caused the representation to be made to its customers and prospec- 
tive customers by use of the words “chocolate malted milk balls,” that 
certain of its products are composed of malted milk covered with 
chocolate. In truth and in fact some of the so-called “chocolate 
malted milk balis” are not in substantial part manufactured from or 
made of malted milk, but contain only sufficient malted milk to give 
such candy products a malted milk flavor. The above designation by 
respondent is thus false and misleading. Respondent has competitors 
selling and distributing confections manufactured from or made of 
malted milk, and also has other competitors engaged in the sale and 
distribution of a product similar to respondent’s product, who do not 
falsely represent and designate such product as “malted milk balls.” 
The use by respondent of the said designation, “chocolate malted milk 
balls¥ has the capacity and tendency to and does unfairly divert trade 
to respondent from its said competitors selling and distributing balls 
manufactured from or made of malted milk and from its said com- 
petitors who do not falsely represent the composition or ingredients of 
their said products. The use by respondent of the said designation 
“chocolate malted milk balls” enables respondent and its dealers to. 
mislead and deceive the consuming public into purchasing respond- 
ent’s product in the erroneous belief that said product is manufactured 
from or made of malted milk. 


CONCLUSION 


The aforementioned acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the motion of Mark Wainer, counsel for the respondent, to 
vacate and to modify the order to cease and desist as issued in this 
proceeding on June 3, 1938, and the Commission having considered 
the said motion and the record herein and being now fully advised 
in the premises: 

Jt ts ordered, That the motion to modify and amend the order to 
cease and desist issued herein on June 3, 1938, be, and the same hereby 
is, granted; and 

It is further ordered, That the order to cease and desist issued here- 
in on June 3, 1938, be, and the same hereby is, modified so as to read 
as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, testimony and other evidence in support of the allega- 
tions of the complaint and in opposition thereto, briefs filed 
herein and oral arguments by Henry C. Lank, counsel for the Com- 
mission, and by Mark Wainer, counsel for the respondent, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act; 

It is ordered, That the respondent, Deran Confectionery Co., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of candy in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Selling and distributing to dealers, candies so packed and assem- 
bled that sales of such candy to the general public are to be made, or 
are designed to be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used, or which are designed to be used, without 
alteration or rearrangement of the contents of such packages or 
assortments, to conduct a lottery, gaming device, or gift enterprise in 
the sale and distribution of candy contained in said assortments to 
the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail individually wrapped pieces of 
candy of uniform size and shape with different colored centers, to- 


1 Order published as modified August 38, 1938. 
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gether with packages or boxes of candy or any other merchandise, 
which said packages or boxes of candy or other merchandise are to 
be given as prizes to the purchasers procuring pieces of candy with 
centers of a particular color. 

4. Representing in any manner that certain of its products are 
composed of malted milk, when in fact, such products are not in 
substantial part manufactured from, or made of, malted milk. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


SUPERWEAR HOSIERY CO. 5d 


Syllabus 


In THE MATTER OF 


M. MOSES AND J. AVERBACH DOING BUSINESS AS 


SUPERWEAR HOSIERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3379. Complaint, Apr. 18, 1938—Decision, June 7, 1938 


Where two individuals engaged in sale and distribution of men’s and women’s 


(a) 


hosiery— 

Represented that they were making a bona fide offer to prospective sales- 
men of good paying jobs not requiring the expenditure of much time or 
effort, and that hosiery would be shipped to such salesmen by them without. 
charge in the form of either money or service, and advertised, as a method 
of promoting and increasing their sales, in newspapers and periodicals and 
other widely circulated forms of printed matter, that they solicited the 
services of sales representatives in various localities throughout the several 
States, through such statements as “Make up to $27 weekly * * * 
Build Big Daily Cash Income,” “Men Everywhere, even without experience, 
are making from $4 to $6 daily,” ‘No House-to-House Selling!,” “Your own 
hose and samples Free,” “Free Selling Outfit !”’; 


The facts being they did not make a bona fide offer, as represented, or carry 


(d) 


(c) 


(d) 


out their promises in the manner and form in which they had thus misled 
prospective salesmen to believe, but required house-to-house selling and 
canvassing on a commission basis from their salesmen who, after expendi- 
ture of much time and effort, did not succeed in having any such daily or 
weekly cash income for their services, and they did not send such persons 
hosiery without charge, as stated, but hosiery samples sent by them became 
the property of such persons only after they had sold a stipulated amount, 
and they were required to pay transportation charges incident to the ship- 
ment; 

Represented in advertisements, published and widely circulated to cus- 
tomers and prospective customers, and in newspapers, periodicals, circulars, 
folders, and other forms of printed matter, and through their sales repre- 
sentatives, that their hosiery was woven with a special lockstitch which 
prevented it from snagging, running, or developing holes, through such 
statements as “Inter-Lock Stitch hosiery must wear for a period up to 8 
months,” “Most sensational silk stocking invention ever developed,” 
“k * * found exclusively in Inter-Lock Stitch hosiery,” ete. ; 
Represented, as aforesaid, that their said hosiery would wear better and 
last longer than that made, offered for sale and sold by competitors, through 
aforesaid statements and such representations as “Guaranteed against 
runs,” ete., “Guarantees to cut hosiery bills in half,’ “We insure against 
everything and anything that could happen to a stocking,’ “* * * made 
different than ordinary hose,” etc.; and 

Falsely represented, through their solicitors or salesmen, that order solicited 


_would be filled according to aforesaid statements and representations ; 
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Facts being hosiery in question was not woven with special lock-stitch which 
prevented it from snagging, running, or devéloping holes, would not wear 
better nor last longer than that made, offered, and sold by competitors, and 
purchasers’ orders were not filled in accordance with salesmen’s representa- 
tions ; 

With effect of deceiving and misleading persons into becoming their sales repre- 
sentatives, and purchasers and prospective purchasers into erroneous: and 
mistaken belief that said statements and representations made and caused 
to be made by them were true, and into purchase of their said product in 
reliance upon such belief, and with result that trade was unfairly diverted 
to them from competitors, including those manufacturers, sellers, and dis- 
tributors of men’s and women’s hosiery who truthfully advertise and repre- 
gent the quality, merit, and value of their respective products, and who do 
not advertise and otherwise represent that their said products have quality, 
merit, or value which they do not possess, do not falsely disparage the prod- 
ucts of their competitors, and do not induce persons to become their sales- 
men or representatives through the use of false and misleading statements 
and representations as to earnings; to the injury of competition : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 
Stacker & Stacker, of St. Paul, Minn., for respondents. 


CoMPLAIN®T 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that G. M. Moses and 
J. Averbach, individuals, doing business as Superwear Hosiery Co., 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondents, G. M. Moses and J. Averbach, are 
individuals doing business as Superwear Hosiery Co., having their 
principal office and place of business located at 1449 University 
Avenue, in the city of St. Paul, in the State of Minnesota. Re- 
spondents are now, and for more than 1 year last past have been, 
engaged in the business of selling and distributing both men’s and 
women’s hosiery in commerce between the State of Minnesota and 
the various other States of the United States, and in the District 
of Columbia. When said hosiery is sold, respondents cause the 
same to be transported from their place of business in the State of 
Minnesota to purchasers thereof located in States other than the 
State of Minnesota, and in the District of Columbia. At all times 
mentioned herein, respondents have maintained a course of trade 
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in said products in commerce among and between the various States 
of the United States, and in the District of Columbia. Respondents 
are now, and for more than 1 year last past have been, in substantial 
competition with other individuals and with partnerships, firms, and 
corporations engaged in the manufacture of hosiery and in the sale 
and distribution thereof in commerce among and between the various 
States of the United States, and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
and as a method of promoting and increasing their sales, respondents 
have advertised, caused to be advertised and still so advertise in 
newspapers, magazines, and other widely circulated forms of printed 
matter that they solicit the services of sales representatives in various 
localities throughout the several States of the United States, and 
in the District of Columbia. Typical of such representations are 
the following: 

Make up to $27 Weekly * * * Build Big Daily Cash Income. 

Men everywhere, even without experience, are making from $4 to $6 daily. 

No House-to-House Selling! 

We have found a way for you to get orders without canvassing. 

Your own hose and samples Free. 

Unlimited Supply of Free Hosiery Without One Cent of Cost to You. 

Profits—Cash Every Day! FREE Selling Outfit! 

A Real Money Making Side Line. 

Par. 3. By means of the foregoing and similar statements, 
respondents represent that they are making a bona fide offer to 
prospective salesmen of good paying jobs not requiring the expend- 
iture of much time or effort on the part of such salesmen, and that 
hosiery will be shipped to such salesmen by the respondents without 
a charge in the form of either money or service. 

Par. 4. In truth and in fact respondents are not making a bona 
fide offer in the terms so represented and do not fulfill or carry out 
their promises in the manner and form in which they have misled 
such prospective salesmen to believe by such representations. 
Respondents do require house-to-house selling and canvassing on a 
commission basis from such salesmen, who after the expenditure 
of much time and effort do not succeed in having a cash income for 
their said services of from $4 to $6 daily, or $27 weekly, as represented 
by respondents. Respondents do not send such persons hosiery with- 
out a charge in the form of either money or service, but the hosiery 
or samples sent by respondents to such persons become their property 
only after they have sold a stipulated amount of hosiery and such 
persons are required to pay transportation charges incident to the 


shipment by respondents. 
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Par. 5. Respondents, after thus obtaining the services of sales 
representatives, by and through their agency, sell and have sold 
their men’s and ladies’ hosiery directly to the persons by whom 
such hosiery is to be worn. These sales representatives, through 
house-to-house selling or canvassing, solicit and procure orders, which 
are forwarded to the respondents at St. Paul, Minn. In procuring 
said orders, respondents’ sales representatives represent that said 
orders, when received by respondents, will be filled according to 
the statements and representations hereinafter set forth, which are 
made by them to the prospective purchasers at the time of the taking 
of the orders. 

In the course of the operation of their business, as aforesaid, and 
for the purpose of inducing the purchase of the hosiery thus sold 
and distributed by them, respondents have caused, and now cause, 
advertisements to be published and widely circulated to customers 
and prospective customers in newspapers, magazines, circulars, 
folders, and in other forms of printed matter throughout the various 
States of the United States, and in the District of Columbia. In 
said advertisements, and by their sales representatives as aforesaid, 
respondents make many false and misleading statements and repre- 
sentations concerning the hosiery offered for sale, sold, and dis- 
tributed by them, a portion of which are as follows: 

GUARANTEED AGAINST RUNS, SNAGS, HOLES, or TOE PUNCTURHS. 

Guarantees to cut hosiery bills in half. 

INTER-LOCK STITCH hosiery must wear for a period up to 8 months. 

We insure against anything and everything that could happen to a stocking. 
Most sensational silk stocking invention ever developed. 

2-way stretch Top is found exclusively with INTER-LOCK STITCH hosiery. 

Our stocking is made different than ordinary hose, because we employ the 
“high-twist” process which renders it less susceptible to snagging. 

This new invention positively eliminates garter runs * * * no runs ean 
originate from usual garter strains. 

Par. 6. The statements and representations of respondents as set 
forth in paragraph 5 hereof, and others similar thereto, have the 
capacity and tendency to deceive and mislead, and do deceive and 
mislead, purchasers and prospective purchasers of respondents’ said 
hosiery into the false and erroneous beliefs: 

1, ‘That respondents’ hosiery is woven with a special lock-stitch 
which prevents it from snagging, running, or developing holes; 

2. ‘That respondents’ hosiery will wear better and last longer than 
the hosiery manufactured, offered for sale and sold by competitors ; 

3. That the purchasers’ orders will be filed in accordance with the 
representations made by the salesmen, 
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Par. 7. In truth and in fact, the hosiery offered for sale and sold 
by respondents is not woven with a special lock-stitch which prevents 
it from snagging, running, or developing holes. Said hosiery will 
not wear better or last longer than hosiery manufactured, offered for 
sale, and sold by competitors, and the purchasers’ orders are not filled 
in accordance with the representations made by the salesmen. 

Par. 8. There are among the competitors of the respondents in 
commerce as herein set out, manufacturers, sellers, and distributors 
of men’s and ladies’ hosiery who truthfully advertise and represent 
the quality, merit, and value of their respective products, who do not 
advertise and otherwise represent that such products have quality, 
merit, or value which they do not have, who do not falsely disparage 
the products of competitors, and who do not induce persons to become 
their salesmen or representatives through the use of false and mislead- 
ing statements and representations as to earnings. 

Par. 9. The statements and representations made by the respond- 
ents in their advertisements as above set forth had, and now have, 
the capacity and tendency to deceive and mislead, and do deceive and 
mislead, persons into becoming their sales representatives. Further, 
said advertisements had, and now have, the capacity and tendency to 
deceive and mislead, and do deceive and mislead, purchasers and 
prospective purchasers of hosiery into the erroneous and mistaken 
belief that said statements and representations so made and caused 
to be made by respondents were and are true, and into the purchase 
of respondents’ hosiery in reliance upon such belief. As a result 
thereof, trade has been unfairly diverted to respondents from those 
competitors who do not misrepresent their respective products. As 
a consequence thereof, injury has been done by respondents to com- 
petition in commerce among and between the various States of the 
United States, and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FInpInGs as 10 THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 13, 1938, issued and on April 
18, 1938, served its complaint in this proceeding upon respondents 
G. M. Moses and J. Averbach, individuals, doing business as Super- 
wear Hosiery Co., charging them with the use of unfair methods 
of. competition in commerce in violation of the provisions of said act. 
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On May 13, 1938, said respondents filed their answer herein, within 
the extended time granted by the Commission, in which answer they | 
admit all the material allegations of the complaint to be true, and 
state that they waive hearing on the charges set forth in said com- 
plaint, and that, without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon them findings as 
to the facts and conclusion and an order to cease and desist from the 
violations of the law charged in the complaint. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and the answer thereto (no briefs having 
been filed and no request made for oral argument), and the Com- 
mission having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, G. M. Moses and J. Averbach, are in- 
dividuals doing business as Superwear Hosiery Co., with their prin- 
cipal office and place of business located at 1449 University Avenue, 
St. Paul, Minn. Respondents are now, and for more than 1 year 
last past have been, engaged in the business of selling and distributing 
both men’s and women’s hosiery in commerce between the State of 
Minnesota and the various other States of the United States, and in 
the District of Columbia. When said hosiery is sold, respondents 
cause the same to be transported from their place of business in the 
State of Minnesota to purchasers thereof located in States other 
than the State of Minnesota, and in the District of Columbia. At 
all times mentioned herein, respondents have maintained a course of 
trade in said products in commerce among and between the various 
States of the United States, and in the District of Columbia, Re- 
spondents are now, and for more than 1 year last past have been, in 
substantial competition with other individuals and with partner- 
ships, firms, and corporations engaged in the manufacture of hosiery 
and in the sale and distribution thereof in commerce among and 
between the various States of the United States, and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business, as aforesaid, 
and as a method of promoting and increasing their sales, respondents 
have advertised and caused to be advertised in newspapers, maga- 
zines, and other widely circulated forms of printed matter that they 
solicit the services of sales representatives in various localities 
throughout the several States of the United States, and in the 
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District of Columbia. Typical of such representations are the fol- 
lowing: 

Make up to $27 Weekly * * * Build Big Daily Cash Income. 

Men Everywhere, even without experience, are making from $4 to $6 daily. 

No House-to-House Selling! 

We have found a way for you to get orders without canvassing. 

Your own hose and samples Free. 

Unlimited Supply of Free Hosiery Without One Cent of Cost to You. 

Profits—Cash Every Day! FREE Selling Outfit! 

A Real Money Making Side Line. 

Par. 3. By means of the foregoing and similar statements, re- 
spondents have-represented that they are making a bona fide offer to 
prospective salesmen of good paying jobs not requiring the expendi- 
ture of much time or effort on the part of such salesmen, and that 
hosiery will be shipped to such salesmen by the respondents without 
a charge in the form of either money or service. 

Par. 4. In truth and in fact respondents did not make a bona fide 
offer in the terms so represented and did not and do not now fulfill 
or carry out their promises in the manner and form in which they 
have misled such prospective salesmen to believe by such representa- 
tions. Respondents do require house-to-house selling and canvassing 
on a commission basis from such salesmen, who after the expenditure 
of much time and effort do not succeed in having a cash income for 
their said services of from $4 to $6 daily, or $27 weekly, as repre- 
sented by respondents. Respondents did not and do not now send 
such persons hosiery without a charge in the form of either money 
or service, but the hosiery or samples sent by respondents to such 
persons become their property only after they have sold a stipulated 
amount of hosiery and such persons are required to pay transporta- 
tion charges incident to the shipment by respondents. 

Par. 5. Respondents, after thus obtaining the services of sales 
representatives, by and through their agency, sell, and have sold 
their men’s and ladies’ hosiery directly to the persons by whom such 
hosiery is tobe worn. These sales representatives, through house-to- 
house selling or canvassing, solicit and procure orders, which are 
forwarded to the respondents at St. Paul, Minn. In procuring said 
orders, respondents’ sales representative represent that said orders, 
when received by respondents, will be filled according to the state- 
ments and representations hereinafter set forth, which are made by 
them to the prospective purchasers at the time of the taking of the 
orders. 

In the course of the operation of their business, as aforesaid, and 
for the purpose of inducing the purchase of the hosiery thus sold 
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and distributed by them, respondents haye caused advertisements to 
be published and widely circulated to customers and prospective 
customers in newspapers, magazines, circulars, folders, and in other 
forms of printed matter throughout the various States of the United 
States, and in the District of Columbia. In said advertisements, and 
by their sales representatives as aforesaid, respondents have made 
many false and misleading statements and representations concern- 
ing the hosiery offered for sale, sold, and distributed by them, a 
portion of which are as follows: 

GUARANTEED AGAINST RUNS, SNAGS, HOLES, or TOE PUNCTURES. 

Guarantees to cut hosiery bills in half. 

INTER-LOCK STITCH hosiery must wear for a period up to 8 months. 

We insure against anything and everything that could happen to a stocking. 

Most sensational silk stocking invention ever developed. 

2-way stretch Top is found exclusively with INTER-LOCK STITCH hosiery. 

Our stocking is made different than ordinary hose, because we employ the 
“high-twist” process which renders it less susceptible to snagging. 

This new invention positively eliminates garter runs * * * no runs can 
originate from usual garter strains. 

Par. 6. The statements and representations of respondents as set 
forth in paragraph 5 hereof, and others similar thereto, have the 
capacity an dtendency to deceive and mislead, and do deceive and 
mislead, purchasers and prospective purchasers of respondents’ said 
hosiery into the false and erroneous beliefs: 

1. That respondents’ hosiery is woven with a special lock-stitch 
which prevents it from snagging, running, or developing holes; 

2. That respondents’ hosiery will wear better and last longer than 
the hosiery manufactured, offered for sale, and sold by competitors; 

3. That the purchasers’ orders will be filled in accordance with the 
representations made by the salesmen. 

Par. 7. In truth and in fact, the hosiery offered for sale and sold 
by respondents is not woven with a special lock-stitch which prevents 
it from snagging, running or developing holes. Said hosiery will 
not wear better or last longer than hosiery manufactured, offered for 
sale, and sold by competitors, and the purchasers’ orders are not filled 
in accordance with the representations made by the salesmen. 

Par. 8. There are among the competitors of the respondents in 
commerce as herein set out, manufacturers, sellers, and distributors 
of men’s and ladies’ hosiery who truthfully advertise and represent 
the quality, merit, and value of their respective products, who do not 
advertise and otherwise represent that such products haye quality, 
merit, or value which they do not have, who do not falsely disparage 
the products of competitors, and who do not induce persons to become 
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their salesmen or representatives through the use of false and mis- 
leading statements and representations as to earnings. 

Par. 9. The statements and representations made by the respond- 
ents in their advertisements as above set forth had, and now have, 
the capacity and tendency to deceive and mislead, and do deceive and 
mislead, persons into becoming their sales representatives. Further, 
said advertisements had, and now have, the capacity and tendency 
to deceive and mislead, and do deceive and mislead, purchasers and 
prospective purchasers of hosiery into the erroneous and mistaken 
belief that said statements and representations so made and caused 
to be made by respondents were and are true, and into the purchase 
of respondents’ hosiery in reliance upon such belief. As a result 
thereof, trade has been unfairly diverted to respondents from those 
competitors who do not misrepresent their respective products. As 
a consequence thereof, injury has been done by respondents to com- 
petition in commerce among and between the various States of the 
United States, and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents G. M. Moses and 
J. Averbach, individuals, doing business as Superwear Hosiery Co., 
are to the prejudice of the public and of respondents’ competitors, 
and are unfair methods of competition in commerce in violation of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed herein 
on May 18, 1938, by respondents, admitting all the material allega- 
tions of the complaint to be true, and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondents, G. M. Moses and J. Averbach, 
individuals, doing business as Superwear Hosiery Co., or under any 
other name or style, their representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of men’s 
and women’s hosiery in interstate commerce and in the District of 
Columbia, do forthwith cease and desist from : 

Representing in newspapers and magazines, or through circulars, 
catalogs, labels, or in any other form of printed matter, or in any 


other way: 
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1. That respondents’ hosiery is woven with a special lock-stitch 
which prevents it from snagging, running or developing holes; 

2. That respondents’ hosiery will wear better-and last longer than 
the hosiery manufactured, offered for sale, and sold by competitors; 

3. That the purchasers’ orders will be filled in accordance with 
the representations made by respondents’ salesmen ; 
when such are not the facts. 

It is further ordered, That said respondents, in conducting their 
business in interstate commerce and in the District of Columbia, do 
forthwith cease and desist from misrepresenting in any manner what- 
soever the nature or character of the employment offered by them to 
salesman, agents, solicitors, or other persons in soliciting prospective 
purchasers and selling their products, or the manner of deriving com- 
pensation or the amount thereof to be derived from said employment, 
or from representing that any products or samples are given away free 
to persons so employed when such is not the fact. 

And it is hereby further ordered, That the said respondents shall, 
within 60 days from the date of service upon them of this order, file 
with this Commission a report in writing setting forth the manner 
and form in which they shall have complied with this order. 


JOY PACKAGE CO., INC. 61 


Complaint 


In THE MATTER OF 


JOY PACKAGE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3203. Complaint, Aug. 16, 1937—Decision, June 8, 1938 


Where a corporation engaged in sale and distribution of candy, including 
“break and take,” “draw,” or “deal” assortments composed’ of a number 
of individually wrapped penny pieces of uniform size and shape, together 
with a number of other articles of merchandise to be given as prizes to 
ehance purchasers of a few of said pieces, the enclosed concealed color of 
which differed from that of the majority— 

Sold said assortments to dealers for display and resale to the public, in accord- 
ance with aforesaid sales plan based on lot or chance, so assembled and 
packed that they might be thus displayed and resold, and with knowledge 
and intent that they should thus be resold to such purchasing public by 
retailers, by lot or chance, without alteration, addition, or rearrangement, 
in violation of public policy and in competition with many manufacturers 
who do not make and sell such “break and take,” “draw,” or “deal” assort- 
ments of candy, but sell their “straight” merchandise in competition in 
commerce with the others; 

With result of supplying to and placing in the hands of retail merchants a 
means of violating the laws of the several States and with, result that 
many competitors who regard such sale or distribution as morally bad, 
encouraging gambling among children, and injurious to the candy industry, 
and as resulting in violation of law, and therefore refuse, in the case of 
some, to resell candy so packed that it can be resold to public by lot or 
chance, were put to a competitive disadvantage and trade was unfairly 
diverted from them to it and others using similar methods, through pur- 
chase by retailers from it and such others, as more salable, of candy sold 
as above set forth: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Schonfield & Schonfield, of Baltimore, Md., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Joy Pack- 
age Co., Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“eommerce” is defined in said Act of Congress, and it appearing to 
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said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: ; 

Paracrapu 1. Respondent, Joy Package Co., Inc., is a corporation 
organized and doing business under the laws of the State of New 
York with its principal office and place of business located at 37 Kast 
Twelfth Street, New York City. It is now, and for several months 
last past has been, engaged in the sale and distribution of candy to 
wholesale dealers, jobbers, and retail dealers located at points in the 
various States of the United States. It causes the said products 
when sold to be transported from its principal place of business in 
New York City to purchasers thereof in other States of the United 
States at their respective places of business. There is now, and has 
been for several months last past, a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, re- 
spondent is in competition with other corporations and with partner- 
ships and individuals engaged in the sale and distribution of candy 
in commerce between and among the various States of the United 
States. 

Par. 2, In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent has caused and causes the representa- 
tion to be made to its customers and prospective customers by its 
salesmen and agents, to be set forth on its business stationery, bill- 
heads, invoices, and other printed literature, to the effect that it 
controls and operates factories and is the manufacturer of the mer- 
chandise in which it deals. A substantial portion of the purchasing 
public, including retail dealers in candy, have expressed and have a 
preference for purchasing merchandise direct from the manufacturer 
thereof, such persons believing that they secure closer prices, su- 
perior quality, and other advantages that are not obtained when they 
purchase from an independent selling agency or middleman. The 
truth and fact is that respondent neither owns, controls, nor operates 
any factory whatsoever and does not manufacture the candy or other 
merchandise sold by it, but on the contrary only purchases and 
repacks the candy and other merchandise which it. sells. 

Par. 3. The use by respondent of said representation that it is the 
manufacturer of the merchandise which it sells has the capacity and 
tendency to and does mislead and deceive many of respondent’s said 
customers and prospective customers into the erroneous belief that 
respondent, is a business concern which controls and operates a fac- 
tory in which the aforesaid merchandise sold by respondent is manu- 
factured, and that persons dealing with respondent are buying said 


JOY PACKAGE CO., INC. 63 
GUT 4 Complaint 


merchandise direct from the manufacturer thereof, thereby eliminat- 
ing the profits of middlemen and obtaining various advantages, in- 
cluding advantages in service, delivery, and adjustment of account, 
that are not obtained by persons purchasing goods from middlemen. 

Par. 4. There are among the competitors of respondent, referred 
to in paragraph 1 hereof, many who manufacture the candy and 
other merchandise which they sell and who rightfully represent that 
they are the manufacturers thereof. There are others of said com- 
petitors who purchase the candy and other merchandise in which 
they deal and resell the same at a profit to themselves and who in no 
wise represent that they manufacture said candy or other merchan- 
dise. The above alleged acts and practices of respondent, as set out 
in paragraphs 2 and 3 hereof, tend to and do divert business from 
and otherwise injure and prejudice said competitors. 

Par. 5. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers packages or assortments of candy 
so packed and assembled as to involve the use of a lottery scheme 
when sold and distributed to the consumers thereof. The said as- 
sortments are composed of a number of pieces of candy of uniform 
size and shape, together with a number of other articles of merchan- 
dise, which other articles of merchandise are to be given as prizes: 
to purchasers of said pieces of candy of uniform size and shape in 
the following manner: The majority of the said pieces of candy of 
uniform size and shape are of the same color, but a small number 
of said pieces of candy are of a different color. The said pieces of 
candy of uniform size and shape retail at the price of 1 cent each, 
but the purchaser who procures one of the said pieces of candy of a 
color different from the majority is entitled to receive and is to be: 
given free of charge one of the said other articles of merchandise 
heretofore referred to. Said pieces of candy of uniform size and 
shape are contained in individual wrappers, and the color thereof 
is effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the wrapper removed. The 
aforesaid purchasers who procure a piece of candy colored differ- 
ently from the majority thus procure one of the said other articles 
of merchandise wholly by lot or chance. 

Par. 6. The jobbers and wholesale dealers to whom respondent 
sells its assortments resell said assortments to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
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lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered 
for sale and sold by its competitors. 

Par. 7. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure other articles of merchandise. The use by re- 
spondent of said method in the sale of candy, and the sale of candy 
by and through the use thereof and by the aid of said method, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an estab- 
lished public policy of the Government of the United States. The 
use by respondent of said method has the tendency unduly to hinder 
competition or create monopoly in this, to wit: That the use thereof 
has the tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, and cor- 
porations who make and sell candy in competition with the respon- 
dent, as above alleged, are unwilling to offer for sale or sell candy 
so packed and assembled as above alleged, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

Par. 8. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the - 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and 
in such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by re- 
spondent has the tendency and capacity to eliminate from said candy 
trade all actual competitors, and to exclude therefrom all potential 
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competitors who do not adopt and use the said method or an 
equivalent method. 

Par. 9. The aforementioned method, acts, and practices of re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 16, 1937, issued, and 
thereafter served its complaint in this proceeding upon the respond- 
ent, Joy Package Co., Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and filing 
of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition 
thereto by Simon Schoenfield, attorney for the respondent, before 
Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it. The said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence and briefs in support of the complaint and in opposi- 
tion thereto (oral argument not having been requested), and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Joy Package Co., Inc., is a corporation 
organized and doing business under the laws of the State of New 
York, with its principal office and place of business located at 37 
East Twelfth Street, New York City, N. Y. It is now and for some 
time last past has been engaged in the sale and distribution of candy 
to dealers located at points in various States of the United States. 
Respondent has caused said products, when sold, to be transported 
from its principal place of business in New York City to purchasers 
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thereof in various States of the United States at their respective 
points of location. There is now and has been for some time last past 
a course of trade and commerce by respondent in such candy between 
and among various States of the United States. In so carrying on 
said business, respondent is and has been engaged in active competi- 
tion with other corporations and with partnerships and individuals 
engaged in the sale and distribution of candy in commerce between 
and among various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent has sold in commerce between and 
among various States of the United States, various assortments of 
candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof. The 
said assortments are composed of a number of pieces of candy of 
uniform size and shape, together with a number of other articles 
of merchandise, which other articles of merchandise are to be given 
as prizes to purchasers of said pieces of candy of uniform size and 
shape in the following manner: The majority of said pieces of candy 
of uniform size and shape are of the same color, but a small number 
of said pieces of candy are a different color. Said pieces of candy 
of uniform size and shape retail at the price of one cent each, but 
the purchaser who procures one of the said pieces of candy of a color 
different from the majority of the pieces of candy, is entitled to 
receive and is to be given without additional cost one of the said 
other articles of merchandise heretofore referred to. Said pieces of 
candy of uniform size and shape are contained in individual wrap- 
pers, and the color thereof is effectively concealed from purchasers 
and prospective purchasers until a selection has been made and 
the wrapper removed. The aforesaid purchasers who procure a 
piece of candy colored differently from the majority of the pieces 
of candy thus procure one of the said other articles of merchandise 
wholly by lot or chance. 

Par. 3. Candy assortments involving the lottery or chance features 
as described in paragraph 2 hereof are generally referred to in the 
candy trade or industry as “break-and-take,” “draw,” or “deal” assort- 
ments. Assortments of candy without any lottery or chance fea- 
tures in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight” merchandise. 
These terms are being used hereinafter in these findings to distin- 
guish the various types of assortments. 

Par. 4. The dealers to whom respondent sells its assortments resell 
the same to the public or to other dealers, and said assortments are 
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displayed for sale to the public as packed by the respondent, and 
sold to the public in accordance with the above described sales plan. 

Par. 5. The assortments hereinabove described are assembled and 
packed in such a manner that they have been used and may be used 
by retail dealers for distribution to the purchasing public by lot or 
chance without alteration or rearrangement. In the sale and dis- 
tribution of the assortments of candy hereinabove described, respond- 
ent had knowledge that said assortments were to be resold to the 
purchasing public by retail dealers by lot or chance, and respondent 
packed such candy in the way and manner described so that without 
alteration, addition thereto or rearrangement thereof, it might be 
resold to the public by lot or chance by said retail dealers. The 
packing and distributing of candy in the manner above found is 
contrary to public policy. 

Par. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break-and-take,” “draw,” 
or “deal” assortments of candy and who sell their “straight” mer- 
chandise in interstate commerce in competition with the “break-and- 
take,” “draw,” or “deai” candy, and the manufacturers of “straight” 
merchandise have noted a marked decrease in the sales of their 
products whenever or wherever the “break-and-take,” “draw,” or 
“deal” assortments have appeared in their markets. The decrease 
in the sale of “straight” merchandise is due to the gambling or lot- 
tery feature connected with the “break-and-take,” “draw,” or “deal” 
candy. Consumers prefer to purchase “break-and-take,” “draw,” or 
“deal” candy because of the gambling feature connected with its sale. 
The sale and distribution of “break-and-take,” “draw,” or “deal” 
assortments of candy or of candy which has connected with its sale 
to the public the means or opportunity of obtaining a prize or becom- 
ing a winner by lot or chance, teaches and encourages gambling among 
children, who comprise a substantial number of the purchasers and 
consumers of this type of candy. 

Par. 7. The sale and distribution of candy by the methods described 
herein is the sale and distribution of candy by lot or chance and con- 
stitutes a lottery scheme, game of chance, or gift enterprize. Many 
competitors of respondent regard such sale or distribution as morally 
bad, as encouraging gambling among children, and injurious to the 
candy industry. The sale and distribution by respondent of such 
assortments of candy supplies to and places in the hands of retail 
merchants a means of violating the laws of several States. Because 
of these reasons, some of the competitors of respondent refuse to sell 
candy so packed that it can be resold to the public by lot or chance. 
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These competitors are thereby put to a competitive disadvantage. 
The retailers, finding that they can dispose of more candy by “break- 
and-take,” “draw,” or “deal” methods, have bought from respondent 
and others employing the same methods of sale, and thereby trade is 
unfairly diverted from said competitors to respondent and others 
using similar methods. 

The testimony disclosed that for some months prior to the hearing 
in this case, the respondent had discontinued the sale of its products 
in the manner above described. 


CONCLUSION 


The aforementioned acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, testimony and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, and in oppo- 
sition thereto, briefs filed herein (oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is now ordered, That the respondent, Joy Package Co., Inc., 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of candy 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Selling and distributing to dealers, candies so packed and as- 
sembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments 
of candy which are used, or which may be used, without alteration 
or rearrangements of the contents of such packages or assortments, 
to conduct a lottery, gaming device, or gift enterprise in the sale 
and distribution of candy contained in said assortments to the public. 
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3. Packing or assembling in the same assortment of candy for sale 
to the public at retail, individually wrapped pieces of candy of 
uniform size and shape with different colored centers, together with 
other articles of merchandise, which said articles of merchandise 
are to be given as prizes to the purchasers procuring pieces of candy 
of a particular color. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MATTER. OF 


H. KLUGER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3206. Complaint, Aug. 16, 1937—Decision, June 8, 1938 


Where a corporation engaged in sale and distribution of piece goods to garment 


(a) 


manufacturers and to other customers in the various States— 
Made use of such words and phrases, in designating and describing cer- 
tain of its products, as “Pur’Di,” “100% Pure Dye,” “Pure Silk Filled,” 
“Genuine Pur’Di,” and “100% Pure Dye Crepe,” through labels bearing words 
“Pur’Di trade mark 100% Pure Dye, Pure Silk Filled,” ete., supplied to 
customers for affixing to garments made from its said goods, and through 
such statements, in newspaper and periodical advertising, as “100% Pure 
Dye Crepe,” “Pur’Di, a revolutionary New England lingerie crepe,” and 
“Compare Pure Dye Lingerie with other silk garments at twice the cost” ; 


Notwithstanding fact that said fabrics and garments made therefrom were not 


composed entirely of silk, product of the cocoon of the silk worm, as long 
definitely understood by a substantial portion of the garment manufacturers 
and the consuming public from the word “silk,” and as long associated 
in the minds of a substantial part of the purchasing and consuming public 
with such phrases as “Pur’Di * * *,” “100% Pure Dye * * *,” “Pure 
Silkk Filled * * *,” “Genuine Pur’Di,’ “100% Pure Dye Crepe,” and 
“Crepe,” aS meaning a fabric made from product of cocoon of silk worm, 
commonly known and understood by public generally as silk, and held in 
great esteem and confidence for its preeminent qualities in genuine silk 
products and the variety of weaves in which the fiber has long been woven; 


With capacity and tendency to mislead and deceive a substantial portion of 


(b) 


public into belief that such fabrics and garments made therefrom, composed 
in whole or part of rayon, were made entirely of silk, product of the 
cocoon of the silkworm; and 

Made use of such expressions as “Silk Manufacturers and Distributors” 
in advertising matter circulated in the various States, and set forth on 
its letterheads legend or statement “Factories: Paterson, N. J.; Fall River, 
Mass.; Hillsgrove, R. I.”’; 


Notwithstanding fact it neither made products offered and sold by it nor owned, 


operated, nor controlled in any manner mills or factories thus referred to; 


With capacity and tendency to mislead purchasers of its said products into 


erroneous belief that in buying from it they were dealing with manu- 
facturer thereof, and thereby gaining an advantage by saving middleman’s 
profit and obtaining various other advantages not to be had by those buying 
from middlemen, and to mislead a substantial portion of purchasing publie 
into erroneous belief that such representations were true and to cause 
them to buy said products as a result thereof, and thereby divert trade 
unfairly to it from competitors, among whom there are those engaged in 
sale of piece goods and other allied products who do not misrepresent the 
kind of goods offered for sale, and do not represent that they are the 
manufacturers of products offered by them when they are not such: 
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Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr, Astor Hogg and Mr. George W. Williams for the Commission. 
Cole & Morrill, of Paterson, N. J., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that H. Kluger, 
Inc., a corporation, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paragraph 1. Respondent, H. Kluger, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New Jersey, with its office and principal place of 
business located at 180 Madison Avenue, in the city of New York, 
in said State. It is now, and for many years last past has been, 
engaged in the business of selling and distributing piece goods. It 
sells, and has sold and distributed, such goods to garment manu- 
facturers and other customers located in the various States of the 
United States and in the District of Columbia. It causes, and dur- 
ing the time herein mentioned has caused, its said goods, when sold, 
to be shipped from its place of business in New York City to the 
purchasers thereof located in the various States of the United States 
other than the State of New York. There is now, and has been at 
all times mentioned herein, a constant current of trade and commerce 
by said respondent in said goods so sold by it between and among 
the various States of the United States. Respondent is now, and at 
all times herein mentioned has been, in substantial competition with 
other corporations and with persons, firms, and partnerships en- 
gaged in the sale and distribution of piece goods and other allied 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
certain of its products, caused and now causes the same to be labeled, 
and supplies its customers to whom it sells such goods labels to be 
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affixed to garments made from such goods, and which said customers 
did and do affix such labels to garments made by the customers from 
said products. The said labels bear and bore the following: 


PUR’DI 
trade mark 
100% PURE DYE 
PURE SILK FILLED 
Washable Pre Shrunk 
Genuine 
PUR’DI 
Trade Mark 
Washable Pre Shrunk 


In soliciting the sale of and selling said products, respondent caused 
and now causes advertising matter to be inserted in newspapers, maga- 
zines, and other periodicals having an interstate circulation, wherein 
such products of respondent were described and referred to us “100% 
Pure Dye Crepe,” “Pur’di A Revolutionary New French Lingerie 
Crepe,” “Compare Pure Dye Lingerie with any other silk garments 
at twice the cost * * *.” 

The foregoing statements and representations made by the respond- 
ent, as in this paragraph set out, serve as representations to members 
of the purchasing public and to garment manufacturers that such 
products so advertised and offered for sale were and are silk products. 
The representations hereinabove set forth are and were grossly false 
and misleading in that said products so represented, designated, and 
referred to are not and were not composed of silk, the product of the 
cocoon of the silkworm, but were composed of materials other than silk. 

Par. 3. The word “silk” for many years past has had and still has 
in the mind of the garment manufacturers and consuming public a 
definite and specific meaning, to wit: The product of the cocoon of 
the silk worm. Silk products for many years have held and still hold 
great public esteem and confidence for their preeminent qualities. 
Silk fiber has long been woven into a variety of fabrics. A variety 
of distinctive terms have been applied to the fabrics resulting from 
different types of weaving of silk fiber. Dress goods and other items 
of wearing apparel designated, described and referred to as “Pur’Di 
Fi sy 400% Pure Dye. t*) > *) Pure Sileledia': bem 
“Genuine Pur’ Di,” “100% Pure Dye Crepe” and “Crepe” have been for 
a long time and at the present time still are associated in the public 
mind with a fabric made from the cocoon of the silkworm, commonly 
known and understood by the public generally as “silk.” 

Par. 4. In the course and conduct of its business, respondent used 
in its advertising matter circulated in various states of the United 
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States, such expressions as “Sole Manufacturers and Distributors.” 
On its letterheads sent through the mails into different States of the 
United States the following appeared and now appears: “Factories: 
Paterson, N. J., Fall River, Mass., Hillsgrove, R. I.” By the means 
and in the manner aforesaid, respondent represents that it makes and 
manufactures the products sold by it, and owns, operates, and controls 
factories where such products are manufactured. In truth and in fact, 
respondent did not and does not make or manufacture the products 
offered for sale and sold by it. It did not and does not own or operate 
or control in any manner the mills or factories in which said products 
are or were made or manufactured, but at all times the goods sold by 
it were made or manufactured in mills or factories which it neither 
owned or operated or controlled. 

The representations made by the respondent, as in this paragraph 
set out, are false and misleading and have the tendency and capacity 
to mislead and deceive the purchasers of respondent’s products into 
the erroneous belief that when purchasing from respondent they are 
dealing with the manufacturer of the products purchased, and thereby 
are gaining an advantage by saving the middleman’s profit and ob- 
taining various other advantages not to be obtained by persons pur- 
chasing goods from middlemen. 

Par. 5. There are among the competitors of respondent, men- 
tioned in paragraph 1 herein, corporations, individuals, partnerships, 
and firms engaged in the sale of piece goods and other allied products, 
who do not misrepresent the kind of goods offered for sale and who 
do not falsely represent that they are the manufacturers of the prod- 
ucts offered for sale. 

Par. 6. The use by respondent of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are and were true, and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use of the representations 
aforesaid has unfairly diverted, and does unfairly divert, trade in 
said commerce to the respondent from its said competitors and thereby 
substantial injury is being and has been done by respondent to 
competition in said commerce. 

Par. 7. The above alleged acts and practices of respondent, as 
hereinabove alleged, are all to the prejudice of the public and re- 
spondent’s said competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress, entitled “An Act to create a Federal Trade 
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Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, FInpINGs 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 16th day of August 1937, 
issued and subsequently served its complaint in this proceeding upon 
the respondent, H. Kluger, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance and service of said complaint and 
the filing of respondent’s answer thereto, William T. Kelley, Chief 
Counsel for the Federal Trade Commission, and Cole and Morrill, 
counsel for respondent, executed a stipulation as to the facts, wherein 
it was agreed that the statement of facts therein might be taken as 
the facts in this proceeding and in leu of testimony in support of 
the charges in this complaint and in opposition thereto, and that the 
Commission might proceed upon such statement of facts to make its 
report stating its findings as to the facts (including inferences which 
it may draw from said stipulated facts) and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Said stipulation 
as to the facts was subsequently approved by the Commission and 
was duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, and said stipula- 
tion as to the facts; and the Commission, having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1, Respondent, H. Kluger, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New Jersey, with its office and principal place of business 
located at 180 Madison Avenue, in the city and State of New York, 
It is now, and for many years last past has been, engaged in the 
business of selling and distributing piece goods. It sells and has 
sold and distributed such goods to garment manufacturers and other 
customers located in the various States of the United States and in 
the District of Columbia. It causes, and during the time herein 
mentioned has caused, its said goods, when sold, to be shipped from 
its place of business in New York City to the purchasers thereof 
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located in the various States of the United States other than the 
State of New York. 

There is now, and has been at all times herein mentioned, a course 
of trade in commerce by said respondent in said goods so sold by it, 
between and among the various States of the United States. 

Respondent is now, and at all times herein mentioned has been, 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of piece 
goods and other allied products in commerce between and among 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
certain of its products, caused labels to be supplied to its customers, 
to be affixed to the garments made from such goods, and its said cus- 
tomers did affix such labels to garments made by the customers from 
said products. Said labels bore the following words and figures: 


PUR’DI 
trade mark 
100% PURE DYE 
PURE SILK FILLED 
Washable Pre Shrunk 
senuine 
PUR’DI 
trade mark 
Washable Pre Shrunk. 


In soliciting the sale of and selling said products, respondent caused 
advertising matter to be inserted in newspapers, magazines, and 
other periodicals having an interstate circulation, wherein such prod- 
ucts of respondent were described and referred to as “100% Pure Dye 
Crepe,” “Pur’Di, a revolutionary New England lingerie crepe,” 
“Compare Pure Dye Lingerie with other silk garments at twice the 
cost.” 

The foregoing statements and representations made by the re- 
spondent as in this paragraph set out, had and have the capacity and 
tendency to mislead and deceive a substantial portion of the public 
into believing that such fabrics sold and distributed by the respond- 
ent, and the garments made therefrom, were and are composed en- 
tirely of silk, the product of the cocoon of the silkworm, when such 
fabrics and garments were not, and are not, in fact, composed of silk, 
but were and are composed, or partly composed, of material other 
than silk, namely, rayon. 

Par. 3. The word “silk” for many years past has had, and still 
has, in the minds of a substantial portion of the garment manufac- 
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turers and the consuming public, a definite and specific meaning, to 
wit, the product of the cocoon of the silk worm. Silk products for 
many years have held, and still hold, great public esteem and confi- 
dence for their preeminent qualities. Silk fiber has long been woven 
into a variety of fabrics; a variety of distinctive terms has been ap- 
plied to the fabrics resulting from the different types of weave of 
silk fiber. Piece goods and other items of wearing apparel desig- 
nated and referred to as “Pur’yDi * * * ,” “100% Pure Dye 
# x) #9 “Pure Silk Filled’ * * * ,” “Genuine'Pur’Di,” “100% 
Pure Dye Crepe,” and “Crepe,” have been for a long time, and at 
the present time still are, associated in the minds of a substantial 
part of the purchasing and consuming public with a fabric made 
from the cocoon of the silkworm, commonly known, and understood 
by the public generally, as silk. 

Par. 4. In the course and conduct of its business, respondent used 
in its advertising matter circulated in the various States of the United 
States, such expressions as “Silk Manufacturers and Distributors,” 
and on its letterheads sent through the mails into different States of 
the United States, the following appeared : 


Factories: Paterson, New Jersey; 
Fall River, Massachusetts ; 
Hillsgrove, Rhode Island 


thereby giving the impression and understanding that it made and 
manufactured the products sold by it, and owns, operates, and con- 
trols factories in which said products are manufactured. In truth 
and in fact, respondent did not, and does not now, make or manu- 
facture the products offered for sale and sold by it, nor does it own, 
operate, or control in any manner the mills or factories above 
referred to. 

Said representations have a capacity and tendency to mislead the 
purchasers of respondent’s products into the erroneous belief that 
when purchasing from respondent they are dealing with the manu- 
facturer of the products purchased, and thereby are gaining an ad- 
vantage by saving the middleman’s profits, and obtaining various 
other advantages not to be obtained by persons purchasing goods from 
middlemen. 

Par. 5. There are, among competitors of respondent mentioned in 
paragraph 1 herein, corporations, individuals, partnerships, and 
firms engaged in the sale of piece goods and other allied products, 
who do not misrepresent the kind of goods offered for sale and who 
do not represent that they are the manufacturers of products offered 
for sale when they are not, in fact, manufacturers of such products. 
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Par. 6. The use by the respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
a substantial portion of the purchasing public into the erroneous: 
belief that such representations are and were true, and to cause them 
to purchase said products as a result of such erroneous beliefs, en- 
gendered as above set forth, thereby diverting trade unfairly in said 
commerce to respondents from its said competitors referred to in 
paragraphs 1 to 5 hereof. 

Par. 7. Respondent agreed in said stipulation to abandon as a 
trade-mark or trade name for the aforesaid products, the words and 
the use of the words, “Pur’Di,” and that it would not use any word 
or words of similar import or sound, or in any way simulate or 
paraphrase the same, or the words “pure dye.” 


CONCLUSION 


The aforesaid acts and practices of the respondent, H. Kluger, 
Inc., are to the prejudice of the public and the respondent’s com- 
petitors, and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


his proceeding having been heard by’ the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent and a stipulation as to the facts executed by William T. 
Kelley, Chief Counsel of the Federal Trade Commission, and Cole 
and Morrill, counsel for respondent, the filing of briefs having been 
waived and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the Federal 
Trade Commission Act. 

It is ordered, That respondent, H. Kluger, Inc., its officers, repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of piece goods in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Using, assisting, or cooperating in the using of the words and 
figures “Pur’di,” “Genuine Pur’di,” “Pure Dye,” “100% Pure Dye,” 
and “100% Pure Dye Crepe,” or any other word or words, or com- 
bination of words and figures, of similar import or meaning, to 
describe or designate fabrics or products which are not composed 
wholly of silk, the product of the cocoon of the silkworm. 

2. Using, assisting, or cooperating in the using of the word or 
words, “Pure Silk Filled,” or any other word or words of similar 
import or meaning, to describe or designate products which are not 
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composed wholly of silk, the product of the cocoon of the silkworm, 
unless, in the case of a fabric or product composed in part of silk 
and in part of rayon, or material or materials other than silk, there 
is used in immediate connection and conjunction therewith, and in 
letters of at least equal size and conspicuousness, a word or words 
accurately describing the fiber, material, or materials from which said 
fabric or product was actually made; and provided that the fiber 
or material content of such fabric or product be actually disclosed 
by designating each constituent fiber or material thereof, in the 
order of its predominance by weight, beginning with the largest 
single constituent. 

3. Using, assisting, or cooperating in the using of the word “crepe,” 
or any other word or words of similar import or meaning, to describe 
or designate any fabric or product which is not composed wholly 
of silk, the product of the cocoon of the silkworm, unless there is 
used in immediate connection and conjunction therewith, in letters 
of at least equal size and conspicuousness, a word or words accurately 
naming or describing the fiber, material or materials from which said 
fabric or product is actually made; and provided that such disclosure 
of the fiber or material content thereof shall be made by accurately 
designating each constituent fiber or material thereof in the order 
of its predominance by weight, beginning with the largest single 
constituent. 

4. Representing, through the use of the words “factories,” “manu- 
facturer,” or “manufacturers,” or through the use of any other 
word or term of similar import or meaning, or through any other 
means or device, or in any manner, that said respondent is the manu- 
facturer of the products sold by it—unless and until such respondent 
actually owns or operates, or directly and absolutely controls a 
manufacturing plant or factory wherein said products are manu- 
factured by it. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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TAYLOR WASHING MACHINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2733. Complaint, Feb. 29, 1936—Decision, June 9, 1938 


Where a corporation engaged in offer, sale, and distribution of washing ma- 


(a 


— 


chines and other electrical appliances in Illinois and Indiana, from its 
stores, and through canvassers and salesmen by means of installment plan 
covered by conditional sales contracts signed by prospective purchaser or 
purchaser— 

Represented, in extensive newspaper and radio broadcast advertising 
featuring a machine priced at $49.50, that to interest purchasing public 
and sell its machines it offered a home demonstration and trial thereof, 
and that the same would be given “free” and “quickly, courteously, without 
the slightest red tape or delay,” and at the convenience of those applying, 
through such statements as “Thousands praise the new Taylor. Phone 
Van Buren 4800 for a home demonstration * * *,” “* * * Have 
a home demonstration * * * See and try this great new washer 
* * *” “Quickly, courteously, without the slightest red tape or delay, 
the Tayler people will arrange to send a Taylor washer to your home at 
a time most convenient to you * * *,” “Why don’t you too, arrange to 
see and try this great new washer in your own home—and remember, if 
you decide to keep it, that it pays for itself with the money it saves 
Fa eae et Yes.) *. *. * The -TLaylor,,people.-vwill,,be, glad to 
arrange a free demonstration in your own home * * *” and repre- 
sented orally, through solicitors and salesmen, to prospects and members 
of purchasing public, that it offered free trial demonstration of its said 
machine and that any machine requested would be delivered for such trial 
and demonstration ; 


Facts being it had not been and was not its practice to give or provide 


(b) 


such free home trial or demonstration or any home trial or demonstration 
prior to purchase, or without financial or contractual obligation, but its 
practice, on the contrary, upon such request from members of purchasing 
public, and pursuant to its aforesaid offer, was to involve requesting person 
with purported contractual and financial obligations, to induce or require 
payment of moneys by such persons, and to involve them in “red tape” and 
with “inconveniences” incident to its transactions with them; 

Made it its practice, through its said salesmen, forthwith to procure 
names and signatures of persons interested by it through such pretended 
offers of trial or demonstration without contractual obligation to purchase, 
to an actual and outright form of contract, through falsely and mislead- 
ingly representing that such instrument or contract of purchase was either 
a receipt for machine being or to be delivered for such trial or demon- 
stration, or was for purpose of showing such a delivery and needed by 
company to show that a machine had been left during term of trial or 
demonstration, or was a form of insurance or protection covering the 
machine while in the prospect’s possession, and made it its practice, upon 
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receipt of each purported, but invalid, contract thus fraudulently and 
deceptively procured, to cause one of its machines to be delivered to resi- 
dence of signer thereof and, in event of refusal, advised refusing party, 
through its deliveryman, acting under instructions of its president, that 
former could not take the machine back and that it was necessary to call 
up its, the corporation’s, office and notify it of refusal, and thereby ef- 
fected delivery in spite of refusals, after which, ordinarily, for the first 
time signers learned purported nature of instrument signed by them; 
Made it its policy and practice to hold, use, and treat said instruments 
as valid and binding contracts of purchase and sale, and to state, repre- 
sent, and insist to signers that such purported contracts were binding and 
enforceable and that signers were bound thereby to purchase of such ma- 
chines, through medium of oral and written demands for payments pur- 
suant to said pretended contracts, letters threatening suit for collection 
of accounts opened pursuant thereto, and through assignments, in form, 
of wages, and notices to employers and through garnishments and legal 
proceedings thereunder, force and effect of which was to procure per- 
formance of terms and provisions of such purported contracts by signers 
thereof and payments thereby to it; 

Made it its practice to include among provisions and agreements in 
printed form of conditional sales contract used by it, terms and conditions 
under which, in form, signer authorized, irrevocably, any attorney, in 
event of default in payment of any installment—and in which event entire 
unpaid balance was to become at once due and payable, together with 6 
eents on the dollar as liquidated damages—to appear for such signer in 
any court of record or court of justice of the peace, at term time or vaca- 
tion, and confess judgment, without process, in favor of holder of instru- 
ment, for such full amount as might appear to be unpaid thereon, together 
with 6 percent interest, attorney fees and costs, and to waive and release 
any intervening error and consent to immediate execution upon such 
judgment; and 

Made it its practice to include, as aforesaid provisions and agreements 
under which signer, further to secure payment of any principal amount or 
interest, ete., or any judgment entered thereon, sold, transferred, assigned, 
ete., to said corporation, its suecessors, ete., all wages and claims for 
wages, ete., earned or to be earned, or demands due such signer from 
his present employer or any other employer, or from any debtor whatso- 
ever, and authorized and directed such party or parties to pay said de- 
mand or claim to its successors or assigns, and constituted, “irrevocably, 
John Connolly, his heirs,” etc., or in some instances, said corporate yendor, 
his attorney, to take, in his name, all legal measures, ete., and 

Proceeded, pursuant to aforesaid wage assignment provisions, both in 
Illinois and Indiana, to secure performance, as though such assignments 
were valid and enforceable, of said contracts by such persons, and the pay- 
ment of moneys thereby to it, and made it its practice to represent, without 
qualifications, that such assignments and judgments, and said “without 
process” or cognovit provisions, were valid and enforceable, through oral 
and written demands under said contracts, directed to such Signers and to 
their employers threatening suit and attachment of wages of the former, 
and through such formal assignments and notices thereof directed to such 
persons’ employers and through legal proceedings to enforce same and 
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payments of moneys thereunder to it, and through letters directed to sueh 
employers, notifying them of its claims against their employees and threat- 
ening garnishment proceedings and requesting the bringing of pressure by 
the employers upon their employees to pay the moneys demanded by it; 
and 

(g) Proeured thereby performance of terms and provisions of said instruments 
by said person and payments of moneys thereunder to it, by thus harassing 
such persons in their employment, tying up their wages, demanding the 
payment of moneys under threat of assignment and legal proceedings in the 
event of noncompliance, and through false pretense that such assignment 
provisions and purported contracts procured as aforesaid from persons em- 
ployed and residing in Indiana, were legally enforceable ; 

Notwithstanding fact said assignment provisions were prohibited and illegal 
under laws of Indiana, and void and unenforceable thereunder, and the 
taking thereof a misdemeanor, and were not enforceable in Illinois as 
against signers resident in Indiana, though employed by Illinois corpora- 
tion, and provisions authorizing it or its agents to appear and confess 
judgment in any State, without process, etc., as above set forth, made of 
said purported contract a cognoyvit instrument under laws of Indiana, under 
which such instruments are illegal, void, and unenforceable; and 

(h) Made it its practice, in some instances, through its salesmen, to sell and 
precure contracts for sale of its said washing machines by representing to 
purchasers that a machine of a particular make or model would be deliv- 
ered by it to purchaser, when in truth and in fact machine delivered or to 
be delivered by it was a make or model materially different from that 
purchased ; 

With effect of misleading and deceiving members of the purchasing public into 
false and erroneous belief that said offers, statements, and representations 
were true, and with capacity and tendency so to do, and with result that 
a substantial number of purchasing public, as a result of such false and 
erroneous belief, engendered as above set forth, dealt with it, signed its 
form of contract of purchase and sale, and performed said contract and pur- 
ported contract by payment of moneys thereunder to it, and with result that 
thereby substantial trade in commerce was diverted unfairly to it from 
competitors, who truthfully represent their products and who do not use 
such aets, practices and methods; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John L. Hornor and Mr. William C. Reeves, trial 
examiners. 

Mr. Jay L. Jackson for the Commission. 

Mr. Harold A. Fein and Mr, Michael J. Sullivan, of Chicago, Il, 


for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Taylor 
Washing Machine Co., a corporation, hereinafter referred to as re- 
spondent, has been and now is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, Taylor Washing Machine Co., is a 
corporation organized and existing under and by virtue of the laws 
of Illinois, with its principal place of business located at 3931 West 
Madison Street, in the city of Chicago, in the State of Illinois. Said 
respondent is now and for more than 1 year last past has been engaged 
in the business of selling, offering for sale, and distributing washing 
machines and other electrical appliance merchandise in commerce 
among and between the various States of the United States, and said 
respondent has caused and now causes its said washing machines and 
merchandise, when sold or ordered, to be shipped and transported. 
from the State of origin thereof to various States of the United 
States other than the State of origin of said shipment, in the course 
and conduct of which said respondent has been and is now in com- 
petition with other corporations, firms, partnerships, and individuals 
engaged in like commerce. 

Par. 2. Respondent has sold and now sells its said washing machines 
and merchandise in commerce, as set forth in paragraph 1 hereof, by 
use of the mails, interstate carriers, and other channels of commerce ; 
by means of radio broadcasts, newspapers, pamphlets, periodicals, 
letters, and other forms of literature and printed matter, having a 
circulation in and through various States of the United States; by 
means of store and window displays, stores, salesrooms, sales agents, 
canvassers and employees, delivery and distribution agents and em- 
ployees, contracts, credit instruments, collection agents, employees 
and attorneys, and by means of oral, printed, and written statements 
and representations, which have been and are circulated among and 
distributed to the public and to customers and prospective customers 
of respondent in and through various States of the United: States, 
in the course and conduct of which said respondent has made and 
now makes false and misleading statements, representations, and 
implications, and otherwise has used and now uses unfair methods 
in the solicitation of and sale to prospective customers and purchasers 
of said washing machines and merchandise of respondent, all to the 


injury of the public and to the injury ‘of competitors of said 
respondent. 
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Par. 3. In the course and conduct of the business of respondent, 
as aforesaid, and in the advertising, promotion, selling, and sale of 
respondent’s said washing machines and merchandise, as aforesaid, 
respondent has authorized, published, and made, and now authorizes, 
publishes and makes, the following statements and representations,. 


among others to wit: 


(1) NEWSPAPERS: 
Chicago Evening American, 
day, June 5, 1930: 


Thurs- 


FOR 5 CENTS! 


(Picture of Taylor Washing Machine 
Omitted. ) 

New 1930 Model. 

Open every evening until 9. 

THE TAYLOR will wash a tubful of 
clothes in six minutes. It will wash 
cuffs and collars absolutely clean with- 
out hand rubbing. It is equipped with 
the famous “NEVER CRUSH” wringer 
that will not break buttons or injure 
the hands. 


(Picture of Box of Rinso Omitted.) 

FREE Soap! 

A full case (40 pkgs.) given with 
every reconditioned washer. 

For five cents you can do a big 
family washing that would cost Five 
Dollars at the laundry—and you can 
do it in less than an hour's time in a 
Taylor washer—soiled cuffs and col- 
lars, children’s clothes, in fact, every- 
thing “comes out” absolutely clean 
without hand rubbing. Come in and 
see for yourself, or phone for 


Free Home Trial 
Phone Van Buren 4800 


$1.00 
DOWN 
$1 Weekly 
on 
Reconditioned 
Washers 


Certified Reconditioned Washers 
(Model 57) 
MADAGE qi) silon Moni inbesg J $79 


DEL OR ae Soe ig OY Ae SAE $550. 
(Model H) 
FASS Ye ts: aah = pees, 9 SS See ee $69. 
ATP UNG + Set tia Te yee $ matty ihe. 5 $59 
GORE FHID al this Bo ait re.) $62: 
CAPARA CRs jushs to ee tae eo $64 
A © seek tears are ees sale 2 $67 
MOLASS ties fae sell wens ir $69: 
FD NG ee aces 2 ek Saeed Sees 2 $49 


Chicago’s Largest Dealer in Electric Washers 
TAYLOR 


4051 W. Madison 
2604 Milwaukee 
4800 S. Ashland 
6148 S. Halsted 


WASHING MACHINE CoO. 
All Phones Van Buren 4800 


3328 Lincoln Ay, 


Hammond 
115 E. State 


Chicago American, November 13, 1933: 
THE NEW 
1934 TAYLOR 
Greater In Every Way 
(Picture of Taylor Washing Machine Omitted.) 
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Phone NOW for your demonstration of this new Taylor, still offered at 
the same sensationally low price. This extraordinary washer, with its 
‘marvelous new water-action, will wash a whole tubful of clothes in six min- 
scutes, cuffs and collars absolutely clean without hand-rubbing. 


$49.50 
$1 DOWN 
Weekly 
Open Evenings till 8:30 
Phone 
Van Buren 4800 
for home demonstration 
Chicago’s Largest Dealer in Electric Washers 


TAYLOR 
WASHING MACHINE CoO. 
39381 W. Madison 3328 Lincoln Ay. 
2604 Milwaukee 
4800 S. Ashland Hammond 
6148 S. Halsted 405 E. State 


(2) RADIO BROADCASTS: 

Station WOFL, July 11, 1934 (Continuity) : 

ANNOUNCER: The program of the Taylor Washing Machine Company, 
‘Chicago’s largest and oldest dealers in electric washers, with stores con- 
veniently located throughout Chicago, and one in Hammond, Indiana. Here 
is good advice—don’t send another bundle of clothes out to be washed or 
do another washing by hand—until you hear the important message in our 
next announcement—in the meantime you will be entertained by 

RECORD: 

ANNOUNCER: Haye you a bundle of clothes ready to send out to be washed? 
Well—don’t send it! Are you planning to wash the children’s clothes, silk 
things and fancy pieces by hand? Well, don’t wash them! Instead, go to 
your phone this very morning, and call Van Buren 4800 for your free demon- 
stration of the Taylor Electric Washer! When you do that, you will be through 
forever with the burden of * * * You can have a demonstration in your 
own home, on your own clothes, without the slightest red tape or delay—just 
pick up your phone and call Van Buren 4800—do it now—and the Taylor ean 
be in your home in time for your very next washday—remember that number— 
Van Buren 4800. 

* * * * * * * 

ANNOUNCER: Well, that lady finally went into action, when she realized 
that she could get rid of all her washing troubles with a Taylor in her home. 
And she’s perfectly right when she says that the money she now wastes on 
washing bills will pay for a new Taylor,’ because the Taylor costs only $49.50, 
and can be paid for on terms as low as $1 down and $1 a week. Why don’t 
you too, phone for'a free demonstration—it will be arranged quickly and 
courteously, without the slightest red tape or delay. All you have to do is 
‘eall Van Buren 4800—remember that number, and make use of it this very 
morning—Van Buren 4800. 

RECORD: 

ANNOUNCER: The Taylor) Washing Machine Company, who have presented 
this program, are Chicago’s largest and oldest dealers in electric washers, with 
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stores conveniently located throughout Chicago, and one in Hammond, Indiana. 
It is their sincere hope that the facts which they have presented to you this: 
morning will help you in solving your washing problems. The new 1934 
Taylor Electric Washer, has many exclusive and outstanding features and may 
be had in’ many beautiful and harmonizing colors. It is a sensational value 
at only $49.50—and the low terms of $1 down and $1 a week make it easy 
for any housewife to own a Taylor Washer. Start right now to let the money 
you save on washing bills pay for a Taylor Washer—phone Van Buren 4800: 
for a free demonstration the first thing this morning—it will be arranged 
without red tape or delay. Remember—that number—it’s Van Buren 4800. 

Station WJJD, September 21, 1984 (Continuity) : 

ANNOUNCER: The Taylor Washing Machine Program, presented each 
morning by the Taylor Washing Machine Company, Chicago’s largest and oldest 
dealers in electric washers, with stores conveniently located throughout Chicago,. 
and one in Hammond, Indiana. In our next announcement, you will be told 
how you can have a free demonstration of the new 1985 Taylor Electric 
Washer :—be sure to listen. In the meantime, we hear 

RECORD: 

ANNOUNCER: If you have not yet seen and tried the new 1935 Taylor Hlec- 
tric Washer, by all means go to your phone the first thing this morning and call 
Van Buren 4800 for a free demonstration. Quickly, courteously, without the 
slightest red tape or delay, the Taylor people will arrange to send a washer 
to your home at a time most convenient to you—and then you can see for 
yourself, how beautifully white and clean the Taylor will wash your clothes 
in no time at all. You will be thrilled with the Taylor’s many outstanding and 
exclusive features—floating power, which makes this great washer quiet and 
easy to operate, a balloon roll wringer that won’t break buttons, and a marvelous. 
new water action that washes a whole tubful of clothes in six minutes, cuffs 
and collars absolutely clean without hand rubbing. The new 1935 Taylor re- 
quires no oiling, because the motor and all the mechanism are sealed in with 
a life-time supply of lubricant. Everywhere, housewives are talking about and 
praising this wonderful new Taylor, which is offered at the same low price 
of $49.50, and on the same easy terms of $1 down and $1 a week. You, too, 
should take advantage of this opportunity to see and try it in your own home, 
and on your own clothes. If you call right now, the first thing this morning, 
you can do your next washing in a Taylor—remember that number—make use: 
of it now—VAN BUREN 4800. 

RECORD: 

OTHER: Mrs. Roberts—oh, Mrs. Roberts! 

HEDRICK: What is it? 

OTHER: Would you like to come down here for a minute? 

HEDRICK: Yes—I'll be there right away—(SLIGHT PAUSE) Why—just 
look at that—a new electric washer! 

OTHER: Yes—it’s the new 1935 Taylor. I called the Taylor people for a 
free demonstration, and they were so nice about it—the man brought it here 
and showed me how to use it—and now I’m trying it out on my own clothes. 


HEDRICK: My, isn’t it a nice looking washer—it’s a beauty! 
* * * * * * * 


ANNOUNCER: Yes—the lady of our little story will be through with wash- 
ing bills forever—and then, the Taylor will go right on paying her big divi- 
dends. The money she saves after her Taylor is paid for will buy many things 


86 FEDERAL. TRADE COMMISSION DECISIONS 
Complaint ; 27 ET. €3 


for her children, her home, or herself. You too, can start right now to save 
the money you now waste on washing bills——All you need to do is call VAN 
BUREN 4800 for your free demonstration—it will be arranged quickly and 
courteously, without red tape or delay. Then, you can see for yourself what 
a difference the many marvelous new features of the Taylor make in the wash- 
ing of your clothes—call right now, and you can do your next washing in a 
Taylor. Remember that number—VAN BUREN 4800. 


* * * * * * * 

Par. 4. In the course and conduct of the business of respondent, 
as aforesaid, and in the advertising, promotion, selling, and sale of 
its said washing machines and merchandise, as aforesaid, respondent 
has falsely and misleadingly stated, represented, and implied, and 
now falsely and misleadingly states, represents, and implies, among 
other things, as follows, to wit: 

1. That for 5 cents or at a cost of 5 cents one with a Taylor 
Washer can do a big family washing which would cost $5 at laundry 
prices; whereas, in truth and in fact $5 worth of laundry at laundry 
prices could not and cannot be done for 5 cents or at a cost of 5 
cents by use of a Taylor Washer. 

2. That respondent offers a free home trial and a free home 
demonstration of respondent’s $49.50 Taylor Washing Machine and 
that the same is offered, will be, and is given to any person and all 
persons and’ to purchasers and prospective purchasers responding 
to said offer, which trial and demonstration will be and are without 
contractual and financial obligation to those responding to said offer ; 
whereas, in truth and in fact said offer is not made in good faith, 
said trial and demonstration have not been and are not given free, 
and it has not been and is not the general and usual practice of 
respondent to perform said offer-promise, but on the contrary, it 
is the practice of respondent to make a financial charge for said 
trial and demonstration, to impose contracts and obligations incident 
thereto, and otherwise to obligate those responding to said offer. 

Par. 5. Respondent has employed and now employs salespersons, 
agents, and canvassers to contact persons responding to respondent’s 
advertising statements, representations, and offer, as aforesaid, and 
to solicit the public, housewives, and other prospective purchasers of 
washing machines and merchandise, in the course and conduct of 
which said respondent and respondent’s salespersons, agents, and 
canvassers confirm and reiterate the said advertising statements, 
representations, and offer, and did, and now do, make further 
false and misleading statements and representations concerning 
respondent’s washing machines and merchandise, and further did, 
and now do, use unfair methods in the solicitation, sale, and dis- 


TAYLOR WASHING MACHINE CO. 87 
G9 Complaint 


tribution of respondent’s washing machines and merchandise, all in 
the course and. conduct of respondent’s business. 

In the course and conduct of the business of respondent, as afore- 
said, respondent and its salespersons, agents, and canvassers, as 
aforesaid, did, and now do, the following, among other things, to 
wit: 

1. Lull the public and prospective purchasers of respondent’s 
washing machines and merchandise into a false sense of security 
and trust in dealing with respondent ; 

2. Fraudulently, deceptively, unfairly, and by false pretenses, 
induce and procure contracts of purchase and sale for washing 
machines and other merchandise; 

3. Induce and procure contracts of purchase and sale for washing 
machines by falsely stating and representing that the purchaser of 
a “Taylor Washing Machine” may exchange the same for a “May- 
tag” or other make of washing machine; 

4. Induce and procure contracts of purchase and sale for washing 
machines by falsely stating and representing that if the purchaser 
is not satisfied with the quality and performance of the machine 
purchased at the end of a stipulated trial period, respondent will 
rescind said contract and take back said machine; 

5. Induce and procure contracts of purchase and sale for washing 
machines by falsely stating and representing that the purchaser will 
receive a washing machine gratis or free in turn for acting as a 
“demonstrator,” and by other and similar representations; 

6. Induce and procure contracts of purchase and sale for washing 
machines and other merchandise, and induce and procure the names 
and signatures of prospective purchasers of washing machines and 
other merchandise to instruments in writing and in blank, by falsely 
representing said instruments to be “a receipt,” or an “insurance 
policy.” or evidence of the signer’s “willingness to accept a demonstra- 
tion.” covering washing machines or other merchandise delivered or 
to be delivered and represented as being “on trial,” or “merely on 
trial,” or “on demonstration,” and by other and similar false repre- 
sentations and pretenses; whereas, in truth and in fact it is the undis- 
closed intention of respondent to hold, use, and treat said instru- 
ments as and for, or otherwise convert the same into, contracts of 
purchase and sale for said washing machines or merchandise so 
delivered ; 

7. Threaten with lawsuits, sue, harass in employment, and other- 
wise by force and duress, impose upon prospective purchasers of 
washing machines and other merchandise the terms and provisions of 
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contracts of purchase and sale therefor, which contracts have been 
and are fraudulently, deceptively, unfairly, or by false pretenses, 
induced and procured from prospective purchasers, or to which 
contracts said prospective purchasers have not been and are not 
legally bound; 

8. Exercise powers of attorney to assign wages and salaries, under 
contracts of purchase and sale for washing machines and other 
merchandise, which powers of attorney and contracts have been and 
are fraudulently, deceptively, unfairly, and by false pretenses, in- 
duced and procured; and 

9. Without the authority of State laws, and against and contrary 
to State laws, exercise powers of attorney, assign wages and salaries, 
garnish and attach wages, salaries, and property of purchasers and 
prospective purchasers of washing machines and other merchandise. 

Par. 6. The aforesaid false and misleading statements, representa- 
tions, offer, conduct, and course of conduct, in the sale and distribu- 
tion of respondent’s washing machines and other merchandise have: 
had and have the tendency and capacity to mislead and to deceive, 
and do mislead and deceive members of the public, purchasers and 
prospective purchasers of washing machines and other merchandise 
into the false and erroneous belief that the said statements, repre- 
sentations, and offer are true and made in good faith, thereby causing: 
a substantial portion of prospective purchasers of washing machines 
and other merchandise to deal with respondent in lieu and instead 
of with competitors of respondent who do not make similar false 
representations with respect to their products or engage in similar 
unfair practices, in consequence of which trade has been and is 
diverted to respondent from its competitors, all thereby substantially 
injuring competitors of respondent in interstate commerce. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors, and have been, and are, unfair 
methods of competition within the meaning and intent of Section 
5 of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 29, 1936, issued, and 
on March 4, 1936, served, its complaint in this proceeding upon 


respondent, Taylor Washing Machine Co., a corporation, charging 


said respondent with the use of unfair methods of competition in 
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commerce in violation of the provisions of said act. After the issu- 
ance of said complaint, and filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by Jay L. Jackson, attorney for the Com- 
mission, before John L. Hornor, an examiner for the Commission 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by Harold A. Fein, attorney for the respondent, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, and the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, and 
the oral arguments of counsel aforesaid; and the Commission, having 
duly considered the same and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParagraPH 1. Respondent, Taylor Washing Machine Co., is a cor- 
poration organized and existing under the laws of the State of Th- 
nois, with its principal office and place of business located at 3931 
West Madison Street, in the city of Chicago, State of Illinois. For 
more than 6 years continuously and immediately heretofore re- 
spondent has been, and now is, engaged in the business of offering 
for sale, selling, and distributing washing machines, and other elec- 
trical appliances, in the State of Illinois and Indiana, for which 
purposes respondent has maintained and maintains a sales organi- 
zation and staff of salesmen, branch retail stores in the city of Chi- 
cago, Il]., and one such store in the city of Hammond, Ind., a credit 
and collection department, and a repair and delivery service. 

Par. 2. In the course and conduct of the business aforesaid it has 
been and is the practice of respondent, in part, to effect sales to 
purchasers through respondent’s stores and, in part, through can- 
vassers and salesmen employed by respondent. The number of can- 
vassers and salesmen varies from time to time, and they work under 
the direct supervision of respondent’s principal office in Chicago, 
fll. Some of these canvassers and salesmen from time to time did 
and do solicit prospects and sales, and did and do procure contracts 
of purchase, for respondent’s washing machines, from members of 
the purchasing public located in the State of Indiana, more particu- 
larly within the areas of the cities of East Chicago, Gary, Hammond, 
Indiana Harbor, and Whiting, of said State. 
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Transactions involving the sale or delivery of respondent’s wash- 
ing machines upon an installment or time-saving plan are covered by 
a form of conditional sales contract signed by the prospective pur- 
chaser or purchaser, and the title to the machine covered thereby 
passes to the buyer upon completed performance of the provisions 
thereof. Such contracts procured by the aforesaid salesmen, both 
in the States of Illinois and Indiana, are sent to respondent’s prin- 
cipal office in Chicago, Ill., where the accounts covering the same 
are set up, and collections, proceedings, and transactions incident to 
the enforcement and performance of such contracts are initiated and 
handled under the direction and management of officials of the re- 
spondent corporation. For the purpose of handling collections and 
the enforcement and procurement of the performance of such con- 
tracts so secured, respondent maintains its own collection depart- 
ment, employs other agencies or organizations devoted to such 
purposes, and employs attorneys in the States of Illmois and 
Indiana. 

It has been the practice of respondent to make delivery of its 
washing machine products to purchasers, and prospective pur- 
chasers, by and through deliverymen under contract with respondent, 
in the course of which it has been and is the practice of respondent 
to cause its said products, when sold or ordered, to be carried and 
transported in and between the States of Illinois and Indiana, and 
from respondent’s warehouse in the State of Ilnois direct to pur- 
chasers and members of the purchasing public located in the State 
of Indiana. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent has been and is in competition with partnerships, firms, 
individuals, and other corporations engaged in the business of offer- 
ing for sale, selling, and distributing washing machines, in commerce 
among and between the various States of the United States, more 
particularly in and between the States of Illinois and Indiana, who 
truthfully represent their said products and do not use the acts, 
practices, and methods used by the respondent as hereinafter set out. 

Par. 4. In the course and conduct of the business, as aforesaid, 
it has been and is the practice of respondent to do an extensive 
amount of newspaper and radio broadcast advertising, directed to 
the purchasing public, and therein to feature and represent a wash- 
ing machine priced at $49.50, and to state and represent, among 
thie things, as a means of interesting and selling washing reeihines 
to the purchasing public, that redpoiident! offers a home donidilatity. 
eee and trial of its washing machines; that the same will be given 

ree” and “quickly, courteously, Without the slightest red tape or 
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delay,” and at the convenience of the persons responding to said 
offer. Demonstrative of the said statements and representations so 
made by the respondent are the following: 

Newspapers: 

Thousands praise the new Taylor... Phone Van Buren 4800 for a home dem- 
onstration. This extraordinary washer, with its marvelous new water-action, 
will wash a whole tubful of clothes in six minutes, cuffs and collars absolutely 
clean without hand rubbing. 

Phone Van Buren 4800. See and try the new Taylor in your own home,’on 
your own clothes. This extraordinary washer, with its marvelous new water- 
action, will wash a whole tubful of clothes in six minutes, cuffs and collars 
absolutely clean without hand rubbing. 

Modern 1934 features brought to you in the great new Taylor. Phone Van 
Buren 4800. Have a home demonstration of the new 1934 Taylor. See and 
try this great new washer, with its many exclusive and outstanding features. 
The Taylor soon pays for itself with the money it saves on laundry bills. 

Radio Broadcasts: 

If you have not yet seen and tried the new 1985 Taylor electric washer, by 
all means go to your phone this very morning and call Van Buren 4800 for 
free demonstration. Quickly, courteously, without the slightest red tape or 
delay, the Taylor people will arrange to send a Taylor washer to your home 
at a time most convenient to you—and then you can see for yourself how 
beautifully white and clean the Taylor will wash your clothes in no time at 
all * * * you too, should take advantage of this opportunity to see and 
try it in your own home, and on your own clothes. If you will call right now, 
this very morning, you can do your next washing in a Taylor. 

* * * * * * * 

ANNOUNCER: And that is just what he did—he phoned Van Buren 4800 
for a free demonstration of Taylor washer—and when it arrived, he was soon 
convinced that his wife had been right in wanting one. Why don’t you too, 
arrange to see and try this great new washer in your own home—and remem- 
ber, if you decide to keep it, that it pays for itself with the money it saves. 
on washing bills—remember that number—call right now—Van Buren 4800. 

ANNOUNCER: Yes. * * * The Taylor people will be glad to arrange 
a free demonstration in your own home and on your own clothes—simply eall 
Van Buren 4800. 

It has also been and is the further practice of respondent to employ 
solicitors to canvass for prospects from door-to-door, and salesmen 
to follow up said solicitations and to sell respondent’s washing ma- 
chine products to members of the purchasing public, in the course of 
which said solicitors and salesmen orally state and represent to said 
prospects and members of the purchasing public that respondent 
offers a free trial and demonstration of its washing machines, and 
any machine requested will be delivered for a free trial and demon- 
stration. 

Par. 5. Contrary to the offer, statements, and representations which 
respondent has made and makes, as above set forth, it has not been 
and is not the practice of respondent to give or provide a free home 
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trial or free home demonstration of its washing machines, or any 
home trial or home demonstration thereof, prior to purchase, or 
without financial or contractual obligation.. Further to the contrary, 
it has been and is respondent’s practice, upon request for trial or dem- 
onstration from members of the purchasing public, pursuant to said 
offer of such trial or demonstration, to involve said persons with 
purported contractual and financial obligations, to induce or require 
the payment of moneys by such persons, and to involve such persons 
in “red tape” and with “inconveniences” incident to transactions with 
said persons. 

Par. 6. Having pursued the aforesaid methods in securing and 
soliciting prospects and members of the purchasing public, and by 
these methods having interested said persons in respondent’s wash- 
ing machines, and having thus induced the belief and impression 
in such persons that respondent offers a trial or demonstration of its 
machines without contractual obligation to purchase, respondent 
further has made and makes it a practice, through its said salesmen, 
forthwith to procure the names and signatures of said persons to an 
actual and outright form of contract of purchase, in the course of 
which it has been and is respondent’s practice not to disclose the true 
nature and purposes of the said instrument at or before the time of 
signing, but on the contrary to induce and procure the execution 
of said instruments by, and the signatures thereto from, said persons 
through and by means of one or more of the following false and mis- 
leading oral statements and representations: 

(a) That the instrument is a receipt for the machine being, or to 
be, delivered for trial and demonstration ; 

(b) That the instrument is for the purpose of showing that a 
machine is being delivered for trial and demonstration and a neces- 
sary instrument for the company to have to show that a machine 
has been left during the term of trial or demonstration; and 

(c) That the instrument is a form of insurance or protection coy- 
ering the machine while in the prospect’s possession. 

The procurement of purported contracts, and of signatures thereto, 
by means of the statements and representations set forth in the fore- 
going paragraph is fraudulent and deceptive, and a procurement 
thereof under false pretenses. Purported contracts so procured are 
not binding or valid and cannot be fairly or justly enforced or used 
to the end of securing the purchase and sale of, or the payment of 
moneys for, washing machines. 

Upon receipt of each purported contract procured as aforesaid, it 
has been and is the practice of respondent immediately thereupon to 
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cause one of its washing machines to be delivered to the residence of 
the signer of said instrument. Said machine is not sent for any trial 
or demonstration. In this connection, also, acting upon instructions 
from respondent’s president, its deliverymen disconnect machines so 
that they cannot be operated after delivery where it appears that 
delivery may be or is refused, and tell the refusing party that de- 
liverymen cannot take machines back as they are only to deliver 
machines, and that it is necessary to call up respondent’s office and 
notify it of refusal, whereupon respondent will send out a man with 
a pick-up slip and take the machine back. Delivery is thus effected 
in spite of refusal. It is usually only after delivery of the machines 
that the said signers to said instruments learn that the instrument 
signed is a purported contract of purchase, to the written terms and 
provisions of which respondent intends to hold them as purchasers. 

It has not been and is not the policy or practice of respondent to 
cancel said purported contracts procured through or by means of the 
aforesaid statements, representations, and methods, or to release 
signers thereto whose signatures have been and are secured as afore- 
said; but on the contrary, it has been and is respondent’s policy and 
practice to hold, use, and treat said instruments as and for valid and 
binding contracts of purchase and sale, and to state, represent, and 
insist to the signers thereto that said purported contracts are binding 
and enforceable and that said signers are bound thereby to the pur- 
chase of a washing machine. The said representations have been and 
are made in the form of oral and written demands for payments of 
moneys pursuant to said purported contracts, letters threatening suit 
for the collection of accounts opened pursuant to said purported con- 
tracts, and in the form of assignments of wages and notices thereof 
to employers, and by garnishments and legal proceedings under said 
purported contracts, the force and effect of which has been and is to 
procure the performance of the terms and provisions of said pur- 
ported contracts by the said signers thereto, and the payments of 
moneys thereby to respondent. 

Par. 7. In the course and conduct of respondent’s business, as 
aforesaid, both in the States of Illinois and Indiana, it has been and 
is respondent’s practice to employ and use, and to procure signatures 
to, a printed form of conditional sales contract, containing, among 
others, the following terms and provisions: 

“Tf default be made in the payment of any one of the aforesaid 
installments when the same becomes due, then the entire amount re- 
maining unpaid at the time of such default, shall become at once due 
and payable, or I/we hereby agree to pay as liquidated damages, the 
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sum of six cents on each dollar so delinquent at the time payment 
is made. ; 

“And to secure payment of said amount, I hereby authorize irrev- 
ocably any attorney to appear for me in any court of record or in any 
court of Justice of the Peace, in term time or vacation, at any time 
hereafter and confess judgment without process in favor of the holder 
of this instrument for such full amount, as may appear to be unpaid 
thereon, together with interest at the rate of six per cent per annum, 
also reasonable attorney fees and costs and to waive and release all 
errors which may intervene in any such proceedings and to consent 
to an immediate execution upon such judgment hereby ratifying and 
confirming all that my said attorney may do by virtue hereof. 

“And to secure the payment of said principal amounts, interest, and 
attorney’s fees and costs hereon, or any judgment that may be entered 
thereon, I do hereby sell, transfer, assign and set over to Taylor 
Washing Machine Co., its successors or assigns, all wages and claims 
for wages and commissions earned or to be earned and all claims or 
demands due me from my present employer or from any other person, 
firm or corporation by whom I may be employed, or who may owe me 
money for any consideration whatsoever. I hereby authorize and 
direct said party or parties named above or any of them to pay the 
said demand or claim and all thereof to the said Taylor Washing 
Machine Co., its successors or assigns. 

“I do hereby constitute irrevocably John Connolly, his heirs, execu- 
tors, administrators, or assigns my attorney in my name, to take all 
legal measures which may be proper or necessary for the complete 
recovery and employment of the claim hereby assigned.” 

In some instances, in the form of contract above described, the 
name “John Connolly” does not appear, but in place and stead thereof 
appears the name “Taylor Washing Machine Co.” 

The wage assignment provisions of respondent’s said form of con- 
tract, set forth above, amount to an assignment of future wages, and 
at all times material to this proceeding, under the statutory laws of 
the State of Indiana, the same has been and is prohibited and made 
illegal, and the taking thereof made a misdemeanor, and under the 
laws of said State, such assignment is void and unenforceable. The 
said wage assignment provisions are not enforceable in the State of 
Illinois as against signers to said contracts who are employed by 
Illinois corporations, but employed and residing in the State of 
Indiana. Nevertheless, it has been and is the practice of respondent 
to procure contracts containing said provisions from persons employed 
and residing in the State of Indiana, and to proceed thereunder pur- 
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suant to said wage assignment provisions, both in the States of Illinois 
and Indiana, the same as if such assignment was valid and enforceable, 
and by this means and method, to secure the performance of said 
contracts by such persons and the payment of moneys thereby to 
respondent. 

The provisions of respondent’s form of contract, incorporating 
authority to respondent, or respondent’s agent, to appear and confess 
judgment in any State, without process, against the signers of its 
contracts and in favor of respondent, as above set forth, make of said 
provisions a cognovit instrument under the laws of the State of 
Indiana, and at all times material to this proceeding, under the laws 
of said State, such instruments have been and are illegal, void, and 
unenforceable. 

In connection with its contracts, or purported contracts, containing 
the aforesaid wage assignment and cognovit provisions, procured 
from and signed by persons employed and residing in the State of 
Indiana, it has been and is the practice of respondent to represent, 
without qualifications, that said contracts are valid and enforceable, 
and that the said signers thereto are bound by the terms and pro- 
visions thereof. Said representations have been and are made by 
respondent in the form of oral and written demands for the payment 
of moneys under said contracts, directed to said persons and to their 
employers, threatening suit and the attachment of the wages of said 
persons; in the form of assignments and notices of assignments of 
the wages of said persons, directed to their employers, and by legal 
proceedings to enforce such assignments and the payments of moneys 
thereunder to respondent, and further in the form of letters directed 
to the employers of such persons, notifying said employers of respond- 
ent’s claim of indebtedness against employees, threatening garnish- 
ment proceedings, and requesting that said employers bring pressure 
to bear upon said employees to pay the moneys demanded by respond- 
ent. By thus harassing such persons in their employment, tying up 
their wages, temanding the payment of moneys under threat of 
assignment of wages and legal proceedings, in the event said demands 
are not complied with, and under the false pretense that the wage 
assignment provisions of said contracts and purported contracts, 
procured as aforesaid from persons employed and residing in the 
State of Indiana, are legally enforceable, respondent has procured 
and procures the performance of the terms and provisions of said 
instruments by said persons, and the payments of money thereby to 
respondent. 
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Par. 8. It has been and is respondent’s practice, through its said - 


salesmen, in some instances to sell, and procure contracts for the sale 
of, its said washing machines by representing to such purchasers 
that a washing machine of a particular make or model will be deliv- 
ered by respondent to such purchaser when, in truth and in fact, the 
machine delivered, or to be delivered, by respondent is of a make or 
model materially different from the make or model purchased. 

Par. 9. The offers, statements, and representations which respond- 
ent has made and makes in connection with said business in said 
commerce, as above set forth in paragraphs 4, 6, 7,and 8, are false and 
misleading, and the same have had and have the tendency and capac- 
ity to mislead and deceive, and do mislead and deceive, members of the 
purchasing public into the false and erroneous belief that the said 
offers, statements, and representations are true. As a result of the 
false and erroneous belief engendered by the respondent as above 
set forth a substantial number of the purchasing public deal with 
the respondent, sign its form of contracts of purchase and sale, and 
perform said contracts and purported contracts by the payment of 
moneys thereunder to the respondent, and thereby substantial trade 
in said commerce is diverted unfairly to respondent from its com- 
petitors who truthfully represent their products, and do not use the 


acts, practices, and methods used by the respondent, as hereinabove | 


set out, to their injury and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Taylor Wash- 
ing Machine Co., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before John L. 


Hornor, an examiner of the Commission theretofore duly designated | 


by it, in support of the allegations of said complaint, and in opposi- 


tion thereto, briefs filed herein, and oral arguments, by Jay L. | 
Jackson, counsel for the Commission, and by Harold A. Fein, counsel — 


for respondent, and the Commission having made its findings as to the 


facts and its conclusion that said respondent has violated the | 


provisions of the Federal Trade Commission Act. 
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It is ordered, That respondent, Taylor Washing Machine Oo., its 
agents, employees, and representatives, in connection with the offer- 
ing for sale, sale and distribution of its washing machine products, 
in interstate commerce, do forthwith cease and desist, directly or 
indirectly from representing: 

1. That a free home trial or a free home demonstration, or any 
_ home trial or home demonstration, or any trial or demonstration 
without contractual or financial obligation, red tape, or inconven- 
ience, is offered or provided by respondent to members of the buying 
public, when such is not the fact; 

2. That any instrument in printed form or in writing, to which 
the name and signature of any member of the buying public is 
being, or to be, procured or signed thereto, which instrument con- 
stitutes, or is intended for, or is to be used as, a contract of purchase 
and sale of a washing machine, or the terms and provisions of which 
purport to bind the person signing the same to the purchase of a 
washing machine, is not such an instrument or contract; or that the 
said instrument is a receipt for a washing machine being, or to be, 
delivered for trial and demonstration, or for the purpose of showing 
that a machine is being delivered for trial and demonstration, or a 
necessary instrument for the company to have to show that a machine 
has been left during the term of trial and demonstration, or a form 
of insurance or protection covering the washing machine while in 
the prospective purchaser’s possession, when in fact the said instru- 
ment constitutes, or is intended for, or is to be used as, a contract of 
purchase and sale for a washing machine; 

3. That any purported contract of purchase and sale procured, or 
the signature to which has been procured, through or by means of 
any representation prohibited by paragraphs 1 and 2 of this order, 
is valid or enforceable, or that the signer thereto, or anyone, is in any 
way bound or obligated for or to the purchase of a washing machine; 

4, That assignment of future wages, or powers of attorney to assign 
future wages, or powers of attorney to appear in any court of record 
or in any court of Justice of the Peace, at any time and confess judg- 
ment, to release errors or the right of appeal from any so taken, or to 
consent to the issue of execution upon such judgment, in favor of the 
holder of a contract or instrument containing such assignments, or 
powers of attorney, upon default of the payment of moneys payable 
thereunder when the same becomes due, are valid or enforceable, 
when such is not a fact, or when the same have been, or are being, 
procured within the State of Indiana, or from persons employed and 
residing in the State of Indiana; or 
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5. That the washing machine to be delivered to the purchaser 
of a washing machine is, or will be, the particular washing machine 
represented and sold to the purchaser at the time of sale and purchase, 
when such is not the fact, or when in fact the machine delivered, or 
to be delivered, is materially different from the particular washing 
machine purchased by said purchaser. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In Tar Marrer 
BELVEDERE SILKS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THRE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3280. Oomplaint, Dec. 7, 1937—Decision, June 9, 1938 


Where a corporation engaged as converter of fabrics and in sale thereof to 
garment manufacturers and other customers in the various States and in 
the District of Columbia— 

Included word “Silks” in its corporate name, under, over, and in connection 
with which it offered, advertised, sold, and distributed fabrics made wholly 
or in part of products other than, but which simulated and had appear- 
ance of, silk, without using in connection and conjunction therewith any 
word or words accurately describing or designating fiber or materials of 
which said fabrics were composed, and caused fabrics made, sold, and 
distributed by it to be advertised, designated, and represented as “Silk” 
and as “Belvedere Silks,” and as having been tested by certain specified 
testing company ; 

Notwithstanding fact said fabrics were not silk, as long definitely and specifi- 
cally understood from word in minds of garment manufacturing and general 
trade and of consuming public as meaning made from cocoon of silkworm, 
products of which have long been held in great esteem and confidence for 
their preeminent qualities, but were composed wholly or in part of rayon; 

With capacity and tendency to mislead and deceive purchasers into erroneous 
belief that said farbrics were made wholly or in part of silk, and with 
effect of aiding and enabling dealers, garment manufacturers, and other 
purchasers to resell such fabrics without disclosure of their true content 
and deceive purchasers and consuming public, and with capacity and 
tendency further to divert trade unfairly to it from competitors, including 
those engaged in manufacture and sale of such fabrics who do not mis- 
represent material of which they are made: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Belvedere 
Silks, Inc., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in: the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 
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Paracrapy 1. Respondent, Belvedere Silks, Inc., is a corporation 
organized, existing and doing business oe Ser by virtue of the 
laws of ie State of New York, with its office and principal place 
of business located at 1384 Broadway, in the city of New York, in 
said State. It is now, and for many years last past has been, eigiieed 
in the business of manufacturing fabrics. It sells, and has sold and 
distributed, such fabrics to garment manufacturers and other cus- 
tomers located in the various States of the United States, and in the 
District of Columbia. It causes its said fabrics, when sold, to be 
shipped from its place of business in New York City, N. Y., to the 
purchasers thereof located in the various States of the United States, 
other than the State of New York or other than the State of origin 
of such shipments. 

There is now, and has been at all times mentioned herein, a course 
of trade and commerce by said respondent in said fabrics so sold by 
it between and among the various States of the United States. Re- 
spondent is now, and at all times mentioned herein has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of similar 
fabrics in commerce between and among the various States of the 
United States, and in the District of Columbia. 

Par. 2. (a) In the course and conduct of its business as aforesaid, 
respondent for more than 1 year last past has caused, and continues 
to cause, its corporate name, Belvedere Silks, Inc., and the words 
“Belvedere Silks” to be used as the name under which it offers for 
sale, advertises, sells, and distributes fabrics which are not composed 
of silk, the product of the cocoon of the silkworm, but which are com- 
posed of fiber other than silk; namely, rayon, and which simulate 
and have the appearance of silk. Said acts and practices of the re- 
spondent are calculated to cause, and have the capacity and tendency 
to cause, and have the effect of causing said fabrics composed of fiber 
other than silk to be purchased by the purchasing and consuming 
public under the erroneous and mistaken belief that such fabrics are 
composed of silk, the product of the cocoon of the silkworm. 

() In the course and conduct of its business as aforesaid, respond- 
ent for more than one year last past has manufactured fabrins which 
are not silk, but which closely simulate and resemble and have the 
appearance e being silk fabrics. Respondent causes such fabrics 
closely simulating and resembling silk to be marketed through the 
channels of trade to the consuming public without disclosure of the 
fact that said fabrics are composed of fiber other than silk, or that 
said fabrics are not silk. Such practices of respondent heats the 
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capacity and tendency to mislead and deceive, and such practices fur- 
nish customers of respondent and retail dealers in garments with 
means and instrumentalities to mislead and deceive the public into 
the erroneous belief that the said fabrics and the garments manufac- 
tured therefrom and so offered for sale and sold are silk fabrics and 
silk garments, and into the purchase of such fabrics and garments 
made therefrom in reliance on such mistaken and erroneous beliefs. 

(c) In the course and conduct of its business as aforesaid, respond- 
ent for a period of more than 1 year last past has caused fabrics 
manufactured, sold and distributed by it to be advertised, designated 
and represented as “Belvedere Silks,” and as “Silk,” and as “Silk 
which had been tested by the United States Testing Company,” when 
in truth and in fact said fabrics were not silk but were composed of 
fiber other than silk, to wit: rayon. 

Par. 3. The word “silk” for many years last past has had, and still 
has, in the minds of the garment manufacturing trade and in the 
mind of the consuming public a definite and specific meaning, to wit: 
the product of the cocoon of the silkworm. Silk products for many 
years have held, and still hold, great public esteem and confidence for 
their preeminent qualities. ; 

Par. 4. There are among the competitors of respondent mentioned 
in paragraph 1 hereof corporations, individuals, partnerships, and 
firms engaged in the manufacture and sale of fabrics who do not mis- 
represent the material of which such fabrics offered for sale by them 
are made. 

Par. 5. The aforesaid acts and practices of the respondent set forth 
in paragraph 2 hereof are, and have been, false, misleading, and de- 
ceptive and have, and have had, the capacity, tendency and effect of 
misleading and deceiving purchasers into the erroneous belief that 
said fabrics contained, or were composed of silk. The said acts and 
practices of the respondent as set forth in paragraph 2 were committed 
and engaged in by respondent with the purpose and intent of thereby 
misleading and deceiving purchasers and aiding dealers, garment 
manufacturers, and other purchasers to resell said fabrics without 
disclosure of their true content and under circumstances deceptive to 
purchasers and the consuming public. By the use of the representa- 
tions aforesaid, trade has been unfairly diverted to respondent from 
said competitors. Thereby, substantial injury is being, and has been, 
done by respondent to competition in commerce among and between 
the various States of the United States. 

Par. 6. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent’s com- 
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petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 7th day of December 1937, 
issued, and subsequently served, its complaint in this proceeding 
upon respondent, Belvedere Silks, Inc., a corporation, charging it 
with the use of unfair methods of competition in commerce, in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondent’s answer thereto, W. T. Kelley, 
Chief Counsel to the Federal Trade Commission, and respondent, 
Belvedere Silks, Inc., executed a stipulation as to the facts, wherein 
it was agreed that the statement of facts therein recited might be 
taken as the facts in this proceeding, and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the Commission might proceed upon such state- 
ment of facts to make its report, stating its findings as to the facts 
(including inference which it may draw from the said stipulated 
facts) and its conclusion based thereon, and enter its order disposing 
of the proceeding without the presentation of argument or the filing 
of briefs. Said stipulation as to the facts was subsequently approved 
by the Commission and was duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on said complaint, the answer 
thereto and said stipulation as to the facts; and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the pub- 
lic, and makes this, its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Belvedere Silks, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its offices and principal place 
of business located at 1384 Broadway, in the city of New York, in 
said State. It is now, and for many years last past has been, en- 
gaged in business as a converter of fabrics. It sells, and has sold 
and distributed, such fabrics to garment manufacturers and other 


BELVEDERE SILKS, INC. 103 
99 Findings 


customers located in the various States of the United States, and 
in the District of Columbia. It causes its said fabrics, when sold, 
to be shipped from its place of business in the city of New York to 
the purchasers thereof located in the various States of the United 
States other than the State of New York or other than the State 
of origin of such shipments. 

There is now, and has been at all times mentioned herein, a course 
of trade and commerce by said respondent in said fabrics so sold by 
it between and among the various States of the United States. Re- 
spondent is now, and at all times mentioned herein has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of similar 
fabrics In commerce between and among the various States of the 
United States, and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as aforesaid, 
respondent has caused its corporate name, Belvedere Silks, Inc., to be 
used as a name under, over, and in connection with which it offers 
for sale, advertises, sells, and distributes fabrics which are not com- 
posed wholly of silk, the product of the cocoon of the silkworm, but 
which are composed wholly, or in part, of fabrics other than silk, and 
which simulate and have the appearance of silk, namely, rayon, with- 
out using in connection and conjunction therewith any word or words 
accurately describing or designating the fiber or materials of which 
the said fabrics are composed. 

Par. 3. In the course and conduct of its business as aforesaid, the 
respondent has caused fabrics manufactured, sold and distributed by 
it to be advertised, designated, and represented’ as “Silk,” and as 
“Belverdere Silks,” and that such advertised fabrics have been tested 
by the United States Testing Co., when, in truth, and in fact, said 
fabrics were not silk, but were composed wholly, or in part, of fiber 
other than silk, to: wit, rayon. 

Par. 4. The word “Silk,” for many years last past, has had, and 
still has, in the minds of the garment manufacturing and general 
trade and in the minds of the consuming public, a definite and 
specific meaning, to wit, the product of the cocoon of the silkworm. 
Silk products for many years have held, and still hold, a great esteem 
and confidence for their preeminent qualities. 

Par. 5. There are amongst the competitors of respondent, men- 
tioned in paragraph 1 hereof, corporations, individuals, partner- 
ships, and firms engaged in the manufacture and sale of such’ fabrics 
who do not misrepresent the material of which such fabrics offered 
for sale by them are made. 
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Par. 6. The aforesaid acts and practices of respondent, were, and 
are, misleading and deceptive, and have the capacity and tendency 
to mislead and deceive purchasers into the erroneous belief that said 
fabrics were composed wholly of silk and the.said acts and practices 
of respondent, as hereinabove set forth, were, and are, such as to aid 
and enable dealers, garment manufacturers and other purchasers, to 
resell such fabrics without disclosure of their true content, and to 
deceive purchasers and the consuming public. The use of the repre- 
sentations aforesaid on the part of the respondent has the capacity 
and tendency to divert trade unfairly to respondent from competitors 
referred to in paragraph 5 hereof. 


CONCLUSION 


The aforesaid acts and practices of respondent, Belvedere Silks, 
Inc., are all to the prejudice and injury of the public and of respond- 
ent’s said competitors, and constitute unfair methods of competition, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent and the stipulation as to the facts executed by W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, and the respondent, 
Belvedere Silks, Inc. (the filing of briefs having been waived), and 
the Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondent, Belvedere Silks, Inc., its officers, 
representatives, agents, and employees in connection with the adver- 
tising and offering for sale, sale and distribution of its merchandise 
and fabrics in interstate commerce, or in the District of Columbia, 
do forthwith cease and desist from: 

Using, assisting, or cooperating in the using of the word or words 
“Silk” or “Belvedere Silk,” or any other word or words of similar 
import or meaning in its corporate name, or in any other manner, to 
describe or designate fabrics or products which are not composed 
wholly of silk, the product of the cocoon of the silkworm, unless, in 
the case of fabrics or products composed in part of silk and in part 
of rayon, or materials other than silk, there is used in immediate con- 
nection or conjunction therewith, and in letters of at least equal size 
and conspicuousness, a word or words accurately describing the fiber, 
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material or materials from which said fabrics or products are actually 
made; and provided, that the fiber or material content of such fabrics 
or products be accurately disclosed, by designating each constituent 
fiber or material thereof, in the order of its predominance by weight, 
beginning with the largest single constituent. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MarterR OF 


SEAGRAM-_DISTILLERS CORPORATION AND SEAGRAM- 


DISTILLERS CORPORATION OF MASSACHUSETTS 


COMPLAINT, FINDINGS. AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2988. Complaint, Nov. 23, 1936—Decision, Jwne 10, 1938 


Where a corporation engaged in the sale and distribution of certain brands of 


whiskies, gins, and other alcoholic beverages, subsidiary of a holding company 
which carried on its extensive operations through it and many other sub- 
sidiaries, and one of the four largest distributors of alcoholic liquors in the 
United States, products of which were in large demand, employer of a large 
number of salesmen who travel throughout the United States and call upon 
and solicit the trade of wholesalers, retailers, hotels, bars, and restaurants, 
and substantial advertiser in periodicals and newspapers, and seller, direct, 
of its products through or to carefully chosen wholesale distributors for 
resale to package stores, retailers, and bars, and upon the definite agreement 
that they will observe minimum resale prices scheduled by it in price lists, 
published by it for different States, and setting forth prices to wholesalers, 
suggested minimum wholesale prices to retailers, and suggested minimum 
resale prices for sale of its products by latter to ultimate purchaser or con- 
sumer, and will sell only to retailers who similarly observe such suggested 
minimum resale prices ; 


In pursuance of a system or policy of merchandising, adopted to stabilize and 


(a) 


(b) 


make uniform resale prices of its said products in the District of Columbia, 
and whereby it fixed specified standard and uniform resale prices, discounts, 
and “mark-ups,” at which its said products should be resold by wholesalers 
and retailers in said District, and under which it received and accepted active 
support and cooperation of such wholesale and retail dealers in the main- 
tenance of such resale prices, etc., and in order to carry out and make 
effective said system or policy— 

Entered into agreements or understandings with wholesale and retail dealers 
and others in said District purporting to bind them to maintain its said 
retail prices, discounts, and mark-ups, and obtained and accepted the coop- 
eration of such wholesalers, etc., in the maintenance of such prices, ete., and 
prevented wholesalers and retailers in said District, by virtue of such 
agreements or understandings, from reselling said products in said District 
at prices lower than said minimum resale prices thus fixed by it; and 
Hntered into agreements with its wholesale distributors in said District 
whereby (1) Such distributors agreed to sell only to such retailers as 
would agree to resell its products at minimum prices suggested by it; to 
Sell such products at a uniform fixed price to retailers and allow no dis- 
counts from lists of prices suggested by it; to cut off supplies of all retail- 
ers found cutting prices and to compile and maintain reports or lists of 
those retailers who did not maintain such suggested minimum resale prices; 
to dismiss salesmen found offering or giving a discount or part of their com- 
mission to retailers; to report to it names of wholesalers who offered or 
were suspected of offering discounts to retailers; and to cut off supplies from 
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(c) 
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price-cutting retailers, and not reinstate them until such reinstatement had 
been authorized by it; and (2) It agreed to cooperate, with aid of its 
missionary men and other representatives, in securing and furnishing all 
necessary information to enforce the suggested prices; to drop from its 
list of distributors those found offering or giving a discount from its 
suggested price lists; and to supply its distributors with a list of those 
retailers who did not maintain minimum resale prices suggested; and in 
furtherance of aforesaid agreements or understandings, 

Instructed its employees to report to it those distributors in said District 
who violated such agreements and all retailers who failed to maintain 
therein suggested uniform minimum resale prices, and received and acted 
upon such reports; 


(ad) Cut off the supplies of price-cutters, to the end that its supply of products 


(e) 


(f) 


(9) 


(h) 


on hand with retail liquor dealers and others cutting said prices might 
become exhausted; and 

Generally, by various other methods and means, carried into effect in said 
District aforesaid agreements or understandings with its wholesale dis- 
tributors and retail dealer vendees in said District, to the end and with 
the effect of maintaining a fixed, specified, standard, and uniform system 
of resale prices, discounts, and mark-ups at which its said products should 
be sold and resold as above set forth; and 

Reinstated and caused to be reinstated offending price cutters of its 
products upon their agreement or understanding that in the future they 
would observe said system or scale of resale price maintenance suggested 
by it, by the aforesaid means and methods; and 

With intent and effect of obtaining and maintaining a fixed, uniform, 
minimum resale price for liquors sold in and shipped into said District 
for resale, combined, cooperated, and agreed with certain of its wholesale 
distributors and retail dealer vendees to enforce, therein, its aforesaid sug- 
gested uniform minimum resale price maintenance system and policy, and 
agreed that (1) retail dealers’ profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor, and that uniform 
prices should be maintained by certain retail dealers; (2) only such retail 
dealers as promised to maintain uniform minimum resale prices should be 
supplied with its products; and (3) wholesalers should be notified not to 
supply any price cutting retailers ; and, pursuant to and in execution of such 
combinations, agreements, or understandings, and with intent and effect 
of making them effective in said District, 

Fully performed, on its part, and carried out aforesaid understandings or 
agreements by adopting, establishing, and maintaining aforesaid policies 
of merchandising with relation to liquors sold in such District and liquors 
shipped for resale therein, whereby specified standard and uniform mini- 
mum resale prices, discounts, and mark-ups were fixed at which its said 
products should be and were resold by wholesalers, jobbers, retailers, and 


others in said District ; 


With result that competition was suppressed among such wholesalers, job- 


bers, and retailers in distribution and sale of its said products, said job- 
bers, etc, were caused to sell the same at the prices suggested by it 
pursuant to understandings or agreements had with its wholesale dis- 
tributors and others in such District, and they, and each of them, were 
prevented from selling said products at such lower prices as they might 
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deem adequate and warranted by their respective selling costs and com- 
petitive trade conditions generally, and purchasers of said products were 
deprived of the advantages in price which they otherwise would obtain 
from a natural and unobstructed flow of commerce therein, and with 
tendency thereby unduly to hinder and suppress competition in the resale 
of such products in said District and in shipment thereof for resale therein 
to consuming public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D.C., and White & Case, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Seagram-Distillers 
Corporation and Seagram-Distillers Corporation of Massachusetts, 
hereinafter referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Seagram-Distillers Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, having its principal office and 
place of business at 405 Lexington Avenue in the city of New York, 
in the State of New York. It is now and for more than 1 year last 
past has been engaged in the business of selling in constant course of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia, certain brands of 
whiskies, gins, and other alcoholic beverages, including those sold 
under the trade names “Seagram’s” and “Kessler’s,” manufactured at 
distilleries in Canada, at Lawrenceburg, Ind., and elsewhere by 
affiliated corporations ‘and subsidiaries of Distillers Corporation- 
Seagram’s, Ltd., a Canadian corporation having its office and principal 
place of business at Montreal, Canada. The latter corporation is the 
holding company for this respondent and the following named con- 
cerns: Joseph E. Seagram & Sons, Inc., a distilling corporation 
organized, operating, and doing business under the laws of the State 
of Indiana, in the city of Lawrenceburg in said State; Maryland 
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Distillery, Inc., a distilling corporation organized, existing, and doing 
business under the laws of the State of Maryland at Relay, Md.; 
Calvert Distilling Co., a distilling corporation organized, existing, 
and doing business under the laws of the State of Maryland at Balti- 
more, Md.; Joseph E. Seagram & Sons, Inc., a corporation organized, 
existing, and doing business under the laws of the State of Maryland; 
Joseph S. Seagram & Sons, Inc., a distilling corporation organized, 
existing, and doing business under the laws of the State of Maryland 
and operating a distillery in the State of Kentucky, in the city of 
Louisville; Julius Kessler Distilling Co., Inc., a distilling corporation 
organized, existing, and doing business under the laws of the State of 
Indiana; and respondent, Seagram-Distillers Corporation of Massa- 
chusetts, a wholly owned subsidiary, as hereinafter described. In the 
course and conduct of its said business, respondent, Seagram-Distillers 
Corporation, causes the said liquors, when sold, to be transported from 
the various States where manufactured to warehouses maintained at 
strategic points throughout the country and by carload shipment 
direct from the place of manufacture into and through various other 
States of the United States to the purchasers thereof, consisting of 
wholesale distributors and retailers located in various other States 
of the United States and in the District of Columbia, and in the 
course and conduct of its said business this respondent has been and 
is in substantial competition with other corporations and with indi- 
viduals, partnerships, and firms likewise engaged in the sale of 
whiskies, gins, and other alcoholic beverages in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Respondent, Seagram-Distillers Corporation of Massachusetts, a 
wholly owned subsidiary of the aforesaid Distillers Corporation- 
Seagram’s, Ltd., of Canada, is a corporation organized, existing, and 
doing business under the laws of the State of Massachusetts, having 
its principal office and place of business at 801 Park Square Building 
in the city of Boston in said State. It is now and for more than 1 
year last past has been engaged in the business of selling within the 
confines of the said State of Massachusetts, whiskies, gins, and other 
alcoholic beverages manufactured by respondent, Seagram-Distillers 
Corporation, and the aforesaid affiliates and subsidiaries of the hold- 
ing company, Distillers Corporation-Seagram’s, Ltd. In the course 
and conduct of its business as aforesaid, it is in direct and substan- 
tial competition with other corporations and with individuals, part- 
nerships, and firms engaged in the sale of whiskies, gins and other 
alcoholic beverages which, when sold, the said competitors cause to 
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be shipped from various States of the United States other than the 
State of Massachusetts, into and through various States of the 
United States into the said State of Massachusetts, for sale through 
the various channels of distribution to the ultimate consumer within 
said State. 

Par, 2. Respondent, Seagram-Distillers Corporation, is one of 
the four largest distributors of alcoholic liquors in the United 
States and there is a large demand for its products. It sells in all 
parts of the United States where the sale of liquor is legalized and 
its annual dollar volume of sales is between $60,000,000 and 
$70,000,000. It maintains sales offices in the cities of New York, 
N. Y.; Chicago, Ill.; Los Angeles and San Francisco, Calif.; New 
Orleans, La.; Detroit, Mich.; Philadelphia, Pa.; and Boston, Mass., 
the latter sales office being also the principal office of the other re- 
spondent herein, namely, Seagram-Distillers Corporation of Massa- 
chusetts. Respondent, in the sale and distribution of its products, 
employs a large number of salesmen who travel throughout the 
United States from the aforesaid sales offices, callmg upon and 
soliciting the trade of wholesalers, retailers, hotels, bars, and res- 
taurants. It does a substantial amount of periodical and newspaper 
advertising and makes direct sales of all of its products to carefully 
chosen wholesale distributors who, in turn, sell the respondent’s 
products to package stores, retailers, and bars. Respondent prepares 
and publishes from time to time price lists, upon which are sched- 
uled respondent’s prices to the wholesaler, the suggested minimum 
wholesale price to the retailer, and the suggested minimum resale 
prices at which the retailer is to sell said products to the ultimate 
purchaser or consumer. The aforesaid prices vary for different 
States, individual lists being prepared for each locality; and, as 
hereinafter set out, the said alcoholic liquors are sold to said whole- 
sale distributors by respondent upon the definite understanding and 
agreement that said wholesale distributors will observe the sug- 
gested minimum resale prices and will sell only to retailers who 
likewise observe the suggested minimum retail prices. 

Par. 3. Respondent Seagram-Distillers Corporation, in the course 
and conduct of its aforesaid business, in order to stabilize and make 
uniform the resale prices of its said products, adopted, established, 
and has maintained a system or policy of merchandising whereby it 
fixed specified, standard, and uniform resale prices, discounts, and 
“mark-ups” at which its said products should be resold by whole- 
salers and by retail dealers, and solicited and secured the active 
support and cooperation of said wholesalers, retail dealers, and the 
other respondent, Seagram-Distillers Corporation of Massachusetts, 
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in the maintenance of said resale prices, discounts, and “mark-ups” ; 
and in order to carry out and make effective said system or policy, 
said respondent has entered into agreements and understandings with 
wholesalers and retail dealers, and with respondent Seagram- 
Distillers Corporation of Massachusetts, purporting to bind said 
wholesalers, retail dealers, and Seagram-Distillers Corporation of 
Massachusetts to the maintenance of said minimum resale prices, 
discounts, and “mark-ups,” and has solicited and maintained their 
cooperation in the maintenance of such prices, discounts, and “mark- 
ups.” Pursuant to such contracts, agreements, and understandings, 
this respondent and its wholesale distributors, acting in its behalf, 
have undertaken to prevent, and have prevented, other wholesalers 
and retail dealers and respondent Seagram-Distillers Corporation of 
Massachusetts from reselling said products at prices less than the 
said minimum resale prices fixed by respondent as aforesaid. 

Pursuant to such policy, and in furtherance of the aforesaid agree- 
ments and understandings, and for the purpose of facilitating the 
control and detection of price-cutting merchants, franchises were 
granted, or oral agreements made, with said wholesale distributors, 
hmiting their territory, and said respondent instructed its employees 
to report to it those distributors and retail dealers who violated such 
agreements, and to this end and object, the active aid of all dis- 
tributors and their employees was utilized, and, generally, said 
wholesale distributors were directed and instructed by respondent 
Seagram-Distillers Corporation to, and pursuant to such instructions 
did, carry into effect the aforesaid minimum resale price maintenance 
agreements. 

In carrying out and making effective such system or policy, re- 
spondent Seagram-Distillers Corporation employed, among others, the 
following means, devices, and methods, to wit: 

1. It secured promises, assurances, and agreements from both 
wholesalers and retailers that they would maintain the suggested 
resale prices. 

2. It secured the cooperation of wholesalers and retailers in report- 
ing the names of price cutters, and acted upon the information so 
obtained. 

3. It induced wholesalers and retailers to raise their prices to the 
suggested resale prices under threats that if they failed to do so they 
would be cut off. 

4. It secured the cooperation of wholesalers and dealers to prevent 
others cut off by respondent for price cutting, from obtaining re- 
spondent’s products. 
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5. It exacted promises or assurances that prices would be main- 
tained as a condition for reinstatement. 

6. It used serial numbers to trace sources of supply of price cutters, 
and secured wholesalers’ and retailers’ cooperation: in tracing sources 
of supply. 

7. It cut off wholesalers and retailers who refused to give assurance 
that they would maintain prices, or who were reported as price 
cutters by competitors or respondent’s employees. 

8. It obtained agreements from wholesalers that they would not 
furnish respondent’s merchandise to retailers whose names appeared 
on the blacklist maintained by respondent. 

9. It secured the cooperation of wholesalers, retailers, and trade 
associations in inducing other dealers to maintain the suggested prices. 

10. It, by subterfuge, bought out the entire stock of their products 
from retailers who were cutting prices, and secured the cooperation 
of wholesalers in the purchase of said stock. 

11. It secured agreements from newspapers not to accept adver- 
tising offering respondent’s products at cut prices. 

12. It caused to be reinstated offending wholesalers and retail 
dealers on the list of its customers upon obtaining from said whole- 
salers and retail dealers promises, assurances, and pledges that in 
the future its suggested minimum resale prices would be maintained 
by said wholesale and retail dealers. 

13. It has employed various and divers other equivalent and coop- 
erative means to maintain its said suggested minimum resale prices. 

Par. 4. Respondent Seagram-Distillers Corporation of Massachu- 
setts in the course and conduct of its aforesaid business, in order to 
stabilize and make uniform the suggested minimum resale prices of 
its said products sold within the confines of the State of Massa- 
chusetts, and with the purpose and effect of accepting, cooperating 
in, and enforcing within said State the uniform minimum resale 
price maintenance system and policy of the said respondent Seagram- 
Distillers Corporation, as set out in paragraph 3 hereof, unlawfully 
conspired, combined, confederated, and agreed with respondent Sea- 
gram-Distillers Corporation in substance and effect to employ, and 
did employ and use, the same means, devices, and methods within the 
State of Massachusetts, as the said Seagram-Distillers Corporation 
employed and used with its wholesale distributors and others through- 
out the United States in the maintenance and enforcement of eae 
minimum. resale price maintenance policy, and by the aforesaid 
unlawful conspiracy, combination, confederacy, and agreements, and 
the acts and practices undertaken and done pursuant thereto, said 
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respondent, Seagram-Distillers Corporation of Massachusetts oper- 
ated to hinder, obstruct, and restrain the flow of commerce into the 
State of Massachusetts; and the direct effect thereof was to suppress 
competition among jobbers, wholesalers, and retail dealers in the dis- 
tribution and sale of liquors, and to prevent them from selling said 
liquors at such lower prices as they might deem adequate and war- 
ranted by their respective selling costs and by trade conditions gen- 
erally, and to deprive the purchasers of said products of the advan- 
tages in price which they otherwise would obtain from a natural and 
unobstructed flow of commerce in said products, thus tending unduly 
to hinder and suppress competition in the resale of said products in 
the channels of interstate trade. 

Par. 5. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Seagram-Distillers Corpora- 
tion has been to suppress competition among jobbers, wholesalers, 
and retail dealers in the distribution and sale of respondent’s said 
products; to cause said jobbers, wholesalers, and retail dealers to sell 
said products at the prices fixed and established by said respondent 
pursuant to the understandings and agreements had with its whole- 
sale distributors, and with Seagram-Distillers Corporation of Massa- 
chusetts, and to prevent them, and each of them, from selling the 
said products at such lower prices as they might deem adequate and 
warranted by their respective selling costs and by trade conditions 
generally, and to deprive the purchasers of said products of the 
advantages in price which they otherwise would obtain from a 
natural and unobstructed flow of commerce in said products, thus 
tending to unduly hinder and suppress competition in the resale of 
said products in the channels of interstate trade. 

Par. 6. The above acts and practices of respondents, and each of 
them, are all to the prejudice of the public and respondents’ com- 
petitors, and constitute unfair methods of competition in. commerce 
within the meaning of Section 5 of said Act of Congress, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Report, Frnprines As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 23, 1936, issued and 
served its complaint in this proceeding upon the above respondents, 
charging them and each of them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of joint answer 
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by respondents, testimony and other evidence in support of the allega- 
tions of said complaint were introduced, by PGad B. Morehouse, 
attorney for the Commission, before John J. Keenan, an examiner 
of the Commission theretofore duly designated by it, and in opposi- 
tion to the allegations of the complaint by Thomas Kiernan, attorney 
for respondents, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
Commission, by order entered herein, granted the motion of respond- 
ents for permission to withdraw their joint answer filed March 17, 
1937, and to substitute therefor an answer, in which substitute answer 
said respondents admitted for the purposes only of this proceeding, 
and any proceedings which may be brought or instituted under the 
Federal Trade Commission Act as amended and approved March 
21, 1938, for the recovery of penalties therein provided in case of 
violation of any order to cease and desist which may be issued here- 
under, all of the material allegations of said complaint insofar as 
the same relate to acts and practices of the respondent Seagram- 
Distillers Corporation in the District of Columbia, or acts and prac- 
tices of said respondent Seagram-Distillers Corporation connected 
with liquor sold and shipped for resale into or in the District of Co- 
lumbia. The respondent Seagram-Distillers Corporation of Massa- 
chusetts denies that it has engaged in business in the District of 
Columbia. Said respondent, Seagram-Distillers Corporation, also 
stated in said answer that the Commission might, without trial, with- 
out the taking of further evidence, and without any intervening pro- 
cedure, make and enter its findings as to the facts and serve upon 
it an order to cease and desist from the unfair methods of competition 
alleged in said complaint insofar as they relate to the District of 
Columbia. The said Commission having duly considered the above 
and being fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Seagram-Distillers Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, having its principal office and 
place of business at 405 Lexington Avenue in the city of New York, 
in the State of New York. It is now and for more than 1 year last 
past has been engaged in the business of selling in constant course of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia, certain brands of 
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whiskies, gins, and other alcoholic beverages, including those sold 
under the trade names “Seagram’s” and “Kessler’s,” manufactured at 
distilleries in Canada, at Lawrenceburg, Ind., and elsewhere by affili- 
ated corporations and subsidiaries of Distillers Corporation-Sea- 
gram’s, Ltd., a Canadian corporation having its office and principal 
place of business at Montreal, Canada. The latter corporation is 
the holding company for this respondent and the following named 
concerns: Joseph E. Seagram & Sons, Inc., a distilling corporation 
organized, operating and doing business under the laws of the State 
of Indiana, in the city of Lawrenceburg in said State; Maryland 
Distillery, Inc., a distilling corporation organized, existing, and doing 
business under the laws of the State of Maryland at Relay, Md. ; Calvert 
Distilling Co., a distilling corporation organized, existing, and doing 
business under the laws of the State of Maryland at Baltimore, Md.; 
Joseph E. Seagram & Sons, Inc., a corporation organized, existing, 
and doing business under the laws of the State of Maryland; Joseph 
S. Seagram & Sons, Inc., a distilling corporation organized, existing, 
and doing business under the laws of the State of Maryland and oper- 
ating a distillery in the State of Kentucky, in the city of Louisville; 
Julius Kessler Distilling Co., Inc., a distilling corporation organized, 
existing and doing business under the laws of the State of Indiana; 
and respondent, Seagram-Distillers Corporation of Massachusetts, a 
wholly owned subsidiary, as hereinafter described. In the course 
and conduct of its said business, respondent, Seagram-Distillers Cor- 
poration, causes the said liquors when sold, to be transported from 
the various states where manufactured to warehouses maintained at 
strategic points throughout the country and by carload shipment 
direct from the place of manufacture into and through various other 
States of the United States to the purchasers thereof, consisting of 
wholesale distributors and retailers located in various other States 
of the United States and in the District of Columbia, and in the 
course and conduct of its said business this respondent has been and 
is in substantial competition with other corporations and with in- 
dividuals, partnerships, and firms lkewise engaged in the sale of 
whiskies, gins, and other alcoholic beverages in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Respondent, Seagram-Distillers Corporations of Massachusetts, a 
wholly owned subsidiary of the aforesaid Distillers Corporation- 
Seagram’s, Ltd., of Canada, is a corporation organized, existing, and 
doing business under the laws of the State of Massachusetts, having 
its principal office and place of business at 801 Park Square Building 
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in the city of Boston in said State. It is now and for more than 1 
year last past has been engaged in the business of selling within the 
confines of the said State of Massachusetts, whiskies, gins, and other 
alcoholic beverages manufactured by respondent, Seagram-Distillers 
Corporation, and the aforesaid affiliates and subsidiaries of the hold- 
ing company, Distillers Corporation-Seagram’s, Ltd. In the course 
and conduct of its business as aforesaid, it is in direct and substantial 
competition with other corporations and with individuals, partner- 
ships and firms engaged in the sale of whiskies, gins, and other alco- 
holic beverages which, when sold, the said competitors cause to be 
shipped from various States of the United States other than the State 
of Massachusetts, into and through various States of the United 
States into the said State of Massachusetts, for sale through the 
various channels of distribution to the ultimate consumer within 
said State. 

Par. 2. Respondent, Seagram-Distillers Corporation, is one of the 
four largest distributors of alcoholic liquors in the United States and 
there is a large demand for its products. It sells in all parts of the 
United States where the sale of liquor is legalized and its annual 
dollar volume of sales is between $60,000,000 and $70,000,000. It 
maintains sales offices in the cities of New York, N. Y.; Chicago, IL; 
Los Angeles and San Francisco, Calif.; New Orleans, La.; Detroit, 
Mich.; Philadelphia, Pa.; the principal office of the other respondent 
herein, namely, Seagram-Distillers Corporation of Massachusetts is at 
Boston, Mass. Respondent, in the sale and distribution of its prod- 
ucts, employs a large number of salesmen who travel throughout 
the United States from the aforesaid sales offices, calling upon and 
soliciting the trade of wholesalers, retailers, hotels, bars, and restau- 
rants. It does a substantial amount of periodical and newspaper ad- 
vertising and makes direct sales of all of its products to carefully 
chosen wholesale distributors who, in turn, sell the respondent’s 
products to package stores, retailers, and bars. Respondent prepares 
and publishes from time to time price lists, upon which are scheduled 
respondent’s prices to the wholesaler, the suggested minimum whole- 
sale price to the retailer, and the suggested minimum resale prices at 
which the retailer is to sell said products to the ultimate purchaser or 
consumer. The aforesaid prices vary for different States, individual 
lists being prepared for each locality; and, as hereinafter set out, the 
said sicahane liquors are sold to wholesale distributors by respordent 
upon the definite understanding and agreement that said wholesale 
distributors will observe the suggested minimum resale prices and will 


sell only to retailers who likewise observe the suggested minimum 
retail prices. 
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Par. 3. Respondent Seagram-Distillers Corporation, in the course 
and conduct of its business as aforesaid, in order to stabilize and make 
uniform the resale prices of its said products in the District of Colum- 
bia, adopted, established, and has maintained a system or policy of 
merchandising whereby it fixed specified, standard, and uniform re- 
sale prices, discounts and “mark-ups,” at which its said products 
should be resold by wholesalers and retail dealers in the District of 
Columbia, and received and accepted the active support and coopera- 
tion of said wholesalers and retail dealers in the maintenance of said 
resale prices, discounts and “mark-ups” in the District of Columbia; 
and in order to carry out and make effective said system or policy, 
said respondent has entered into agreements or understandings with 
wholesalers and retail dealers and others in the District of Columbia, 
purporting to bind said wholesalers, retailers and others to the main- 
tenance of said resale prices, discounts, and “mark-ups,” and has ob- 
tained and accepted their cooperation in the maintenance of such 
prices, discounts and “mark-ups.” Pursuant to such agreements or 
understanding this respondent has prevented wholesalers and retail 
dealers in the District of Columbia from reselling said products at 
prices less than the said minimum resale prices fixed by respondent 
as aforesaid. 

Pursuant to such policy in the District of Columbia, respondent 
Seagram-Distillers Corporation has entered into agreements or under- 
standings with its aforesaid wholesale distributors in the District of 
Columbia, whereby : 

1. Distributors have agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by Seagram- 
Distillers Corporation. 

2. Distributors have agreed to sell Seagram-Distillers’ products at 
a uniform fixed price to retailers, and to allow no discounts from the 
lists of prices suggested’ by Seagram-Distillers Corporation. 

3. Seagram-Distillers Corporation agreed to cooperate with the 
aid of its missionary men and other representatives in securing and 
furnishing all necessary information, for the purpose of' enforcing 
the suggested prices. 

4, Seagram-Distillers Corporation agreed to drop from its list of 
distributors those found offering or giving a discount from its sug- 
gested price lists. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those 
retailers who did not maintain the minimum resale prices suggested. 

6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 
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7. Distributors agreed to report to respondent Seagram-Distillers 
Corporation the names of wholesalers who offered, or who were 
suspected of offering, a discount to retailers. 

8. Seagram-Distillers Corporation agreed to supply its distributors 
with a list of those retailers who did not maintain the minimum resale 
prices suggested. 

9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not to reinstate them until such reinstatement had been 
authorized by Seagram-Distillers Corporation. 

In furtherance of the aforesaid agreements or understandings in 
the District of Columbia, respondent Seagram-Distillers Corporation 
instructed its employees to report to it those distributors in the Dis- 
trict of Columbia who violated such agreements and all retailers who 
failed to maintain in said District the suggested uniform minimum 
resale prices; and received and acted upon such reports; to the end 
that its supply of products on hand with retail liquor dealers and 
others cutting said prices might become exhausted; cut off the sup- 
plies of all “price-cutting” retail dealers; and, generally, by various 
other methods and means, respondent Seagram-Distillers Corpora- 
tion did carry into effect in the District of Columbia the aforesaid 
agreements or understandings with its wholesale distributors and re- 
tail dealer vendees in the District of Columbia to the end and effect 
of maintaining a fixed, specified, standard, and uniform system of re- 
sale prices, discounts, and “mark-ups” at which its said products 
should be sold and resold as aforesaid, and did reinstate and cause to 
be reinstated offending price-cutting retail dealers of its products 
upon their agreement or understanding that in the future they would 
observe the system or scale of resale price maintenance suggested by 
respondent Seagram-Distillers Corporation by the means and 
methods hereinbefore set out. 

Par. 4. Respondent. Seagram-Distillers Corporation, with the pur- 
pose and effect of obtaining and maintaining a fixed, uniform, mini- 
mum resale price for liquors sold in the District of Columbia and 
shipped into the District of Columbia for resale therein, did combine, 
cooperate, and agree with certain of its wholesale distributors and 
retail dealer vendees to enforce in the District of Columbia the 
suggested uniform, minimum resale price maintenance system and 
policy aforesaid of Seagram-Distillers Corporation and agreed in 
substance and effect as follows: 

1. That the retail dealer’s profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor. 


2. That uniform prices should be maintained by certain retail 
dealers. 
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_ 8. That only such retail dealers who promised to maintain uni- 
form minimum resale prices should be supplied with the products of 
Seagram-Distillers Corporation. 

4, That wholesalers should be notified not to supply any price-cut- 
ting retailers. ; 

Pursuant to and in execution of the aforesaid combinations and 
agreements or understandings, and with the purpose and effect of 
making them effective in the District of Columbia, Seagram-Distill- 
ers Corporation, on its part fully performed and carried out the 
aforesaid understandings or agreements by adopting, establishing, 
and maintaining the aforesaid policies of merchandising with rela- 
tion to liquors sold in the District of Columbia, and liquors shipped 
for resale in the District of Columbia, whereby specified, standard 
and uniform minimum resale prices, discounts, and “mark-ups” were 
fixed at which the products of the said Seagram-Distillers Corpora- 
tion should be and were resold by wholesalers, jobbers, retail dealers, 
and others in the District of Columbia. 

Par. 5. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Seagram-Distillers Corpora- 
tion has been to suppress competition among jobbers, wholesalers, 
and retail dealers in the District of Columbia in the distribution 
and sale of respondent’s said products; to cause said jobbers, whole- 
salers, and retail dealers to sell said products at the prices suggested 
by said respondent pursuant to the understandings or agreements 
had with its wholesale distributors and others in the District of 
Columbia and to prevent them and each of them from selling re- 
spondent’s said products at such lower prices as they might deem 
adequate and warranted by their respective selling costs and by 
competitive trade conditions generally, and to deprive the purchasers 
of said products of the advantages in price which they otherwise 
would obtain from a natural and unobstructed flow of commerce 
in said products, thus tending unduly to hinder and suppress com- 
petition in the resale of said products in the District of Columbia 
and in the shipment of said products for resale in the District of 
Columbia to the consuming public. 

Par. 6. It appearing to the Commission that (except for the acts 
and practices of respondent Seagram-Distillers Corporation in con- 
nection with liquors sold in the District of Columbia and shipped 
for resale therein as hereinabove set forth), the acts and practices 
of respondent Seagram-Distillers Corporation and the acts and prac- 
tices of respondent Seagram-Distillers Corporation of Massachusetts 
as charged in the complaint, transpired and occurred either in or 
‘with respect to alcoholic liquors shipped for resale into States or 
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territories having “Fair Trade” laws or public policies in effect 
therein within the intent and meaning of the Miller-Tydings Act — 
(title VIII of An Act to Provide Additional Revenue for the Dis- 
trict of Columbia, and for other purposes, approved August 17, 
1937, H. R. 7472, Public Act 314, 75th Cong. 1st Sess.) the Com- 
mission has limited its order entered pursuant hereto to the acts 
and practices of respondent Seagram-Distillers Corporation in con- 
nection with liquor by it sold and shipped for resale into the District 
of Columbia, and as to the respondent Seagram-Distillers Corpora- 
tion of Massachusetts, the Commission has therefore directed by its 
said order that as to this said respondent the case be closed without 
prejudice to the right of the Commission to reopen the same in the 
course of its regular procedure should future facts and circumstances 
so warrant. 
CONCLUSION 


The aforesaid acts and practices of the respondent Seagram-Dis- 
tillers Corporation are to the prejudice of the public and of re- 
_spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint. of the Commission and the substituted 
answer filed herein on May 81, 1938, by respondents Seagram-Dis- 
tillers Corporation and Seagram-Distillers Corporation of Massa- 
chusetts, in which said answer the respondent Seagram-Distillers 
Corporation admitted all the material allegations against it in said 
complaint insofar as the same relate to the sale or offering for sale 
of liquors in the District of Columbia, or the shipping of liquors 
for resale in the District of Columbia, said admission having been 
made for the purposes only of this proceeding and any proceedings 
which may be brought or instituted under the Federal Trade Com- 
mission Act as amended and approved March 21, 1938, for the re- 
covery of penalties therein provided in case of violation hereof; 
and said respondent Seagram-Distillers Corporation having waived 
the taking of further evidence and all other intervening procedure; 
and the respondent Seagram-Distillers Corporation of Massachu- 
setts having neither admitted nor denied the allegations of said 
complaint as to it, and having affirmatively alleged that it never 
has and does not now engage in business in the District of Columbia ; 
and the Commission having made its findings as to the facts and its 
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conclusion that said respondent Seagram-Distillers Corporation has 
violated the provisions of the Federal Trade Commission Act; 

It ts ordered, That the respondent Seagram-Distillers Corporation, 
in connection with the offering for sale of whiskies and other alco- 
holic beverages in the District of Columbia, and in connection with 
the shipment of whiskies and other alcoholic beverages into the Dis- 
trict of Columbia and their resale therein, do forthwith cease and 
desist from: 

1. Entering into or enforcing the provisions of any contract, 
agreement, or understanding, verbal or written, with any retailer, 
jobber, wholesaler or other distributor, the purpose and effect of 
which is to maintain a specified standard or uniform minimum re- 
sale price, discount, or “mark-up” at which respondent’s said prod- 
ucts are to be resold by such retailers, jobbers, wholesalers, or other 
distributors ; 

2. Enforcing or attempting to enforce the resale of respondent’s 
said products at specified standard or uniform minimum resale 
prices, discounts, or “mark-ups” by any of the following methods or 
means : 

(a) By reinstating or causing to be reinstated retailers, jobbers, 
wholesalers, or other distributors who have been cut off, upon any 
agreement or understanding with such retailers, jobbers, whole- 
salers, or other distributors, that respondent’s suggested minimum 
resale prices, discounts, or “mark-ups” will thereafter be maintained. 

(b) By circulating, or threatening to circulate, among retailers, 
jobbers, wholesalers, or other distributors, reports or lists of those 
retailers, jobbers, wholesalers, or other distributors who have cut 
prices on respondent’s said products. 

(c) By combining or agreeing directly or indirectly with any in- 
dividuals, corporations, firms, or partnerships to do or cause to be 
done any of the aforesaid acts or things. 

(@) By combining with retailers, jobbers, wholesalers, or other 
distributors with the purpose and effect of exhausting the supply of 
its products on hand with any other retailers, jobbers, wholesalers, 
or other distributors through the purchase of said supply of its 
products. 

(e) By securing or endeavoring to secure, through contract, agree- 
ment, or understanding, the active support or cooperation of any 
wholesaler, retail dealer, association, or individual, individually or 
collectively, in the doing of any of the acts or things hereinabove 


prohibited. 
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It is further ordered, That as to the respondent Seagram-Dis- 
tillers Corporation of Massachusetts, this case be and the same is 
hereby closed without prejudice to the right of the Commission to 
reopen the same in the course of its regular procedure should future 
facts and circumstances so warrant. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing, setting forth in 
detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2989. Complaint, Nov. 23, 1936—Decision, June 10, 1938 


Where a corporation engaged in the sale, between and among the various States 


and in the District of Columbia, of certain brands of whiskies and other 
alcoholic beverages, in part made and sold to it by a Canadian corporate 
affiliate and in part thus made and sold to it by a similar Michigan 
affiliate, and with sales distribution offices in New York, Chicago, Denver, 
and San Francisco, and in substantial competition, in sale of such products, 
with others thus engaged, and selling, excepting such sales as made to 
vendees owned or controlled by State monopolies, to carefully chosen whole- 
sale distributors, for resale to package-store retailers, bars, and other re- 
tailers, and to wholesale distributors in the District of Columbia, upon the 
definite understanding and agreement that they would observe the dis- 
tiller’s suggested wholesale prices, set forth in price lists supplied by it to 
such various distributors and scheduling its prices to the wholesaler and 
its suggested wholesale prices to the retailer, and latter’s suggested retail 
prices to ultimate purchaser or consumer, and would sell only to retailers 
who observed the suggested retail prices at which they were to sell said 
liquors ; 


In pursuance of a system or policy of merchandising, adopted to stabilize and 


make uniform retail prices of its said products in the District of Columbia, 
and whereby it fixed specified standard and uniform resale prices, discounts, 
and mark-ups at which its said products should be resold by wholesalers 
and retailers in said District, and under which it received and accepted the 
active support and cooperation of such wholesale and retail dealers in the 
maintenance of such retail prices, etc., and in order to carry out and make 
effective said system or policy— 


(a) Entered into agreements or understandings with wholesale and retail dealers 


and others in said District purporting to bind them to maintain its said 
retail prices, discounts, and mark-ups, and obtained and accepted the coop- 
eration of such wholesalers, etc., in the maintenance of such prices, etc., 
and prevented wholesalers and retailers in said District, by virtue of such 
agreements or understandings, from reselling said products in said District 


'. at prices lower than said minimum resale prices thus fixed by it; and 


(b) 


Entered into agreements with its wholesale distributors in said District 
whereby (1) such distributor agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by it; to sell such 
products at a uniform fixed price to retailers and allow no discounts from 
lists of prices suggested by it; to cut off supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those retailers 
who did not maintain such suggested minimum resale prices; to dismiss 
salesmen found offering or giving a discount or part of their commission to 
retailers; to report to it names of wholesalers who offered or were suspected 
of offering discounts to retailers; and to cut off supplies from price-cutting 
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(c) 


(d) 


(e) 


(f) 


(9) 


(h) 


Syllabus PAE, AM Gs 


retailers, and not reinstate them until such reinstatement had been author- 
ized by it; and (2) it agreed to cooperate, with aid of its missionary men 
and other representatives, in securing and furnishing all necessary infor- 
mation to enforce the suggested prices; to drop from its list of distributors 
those found offering or giving a discount from its suggested price lists; and 
to supply its distributors with a list of those retailers who did not maintain 
minimum resale prices suggested; and in furtherance of aforesaid agree- 
ments or understandings, : 

Instructed its employees to report to it those distributors in said District 
who violated such agreements and all retailers who failed to maintain 
therein suggested uniform minimum resale prices, and received and acted 
upon such reports; 

Cut off the supplies of price-cutters, to the end that its supply of products 
on hand with retail liquor dealers and others cutting said prices might 
become exhausted; and 

Generally, by various other methods and means, carried into effect in said 
District aforesaid agreements or understandings with its wholesale dis- 
tributors and retail dealer vendees in said District, to the end and with the 
effect of maintaining a fixed, specified, standard and uniform system of 
resale prices, discounts, and mark-ups at which its said products should 
be sold and resold as above set forth; and 

Reinstated and caused to be reinstated offending price cutters of its prod- 
ucts upon their agreement or understanding that in the future they would 
observe said system or scale of resale price maintenance suggested by it, 
by the aforesaid means and methods; and 

With intent and effect of obtaining and maintaining a fixed, uniform, 
minimum resale price for liquors sold in and shipped into said District for 
resale, combined, cooperated, and agreed with certain of its wholesale 
distributors and retail dealer vendees to enforce, therein, its aforesaid 
suggested uniform minimum resale price maintenance system and policy, 
and agreed that (1) retail dealers’ profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor, and that uniform 
prices should be maintained by certain retail dealers; (2) only such retail 
dealers as promised to maintain uniform minimum resale prices should 
be supplied with its products; and (8) wholesalers should be notified not 
to supply any price cutting retailers; and, pursuant to and in execution 
of such combinations, agreements or understandings, and with intent and 
effect of making them effective in said District, 

Fully performed, on its part, and carried out aforesaid understandings or 
agreements by adopting, establishing and maintaining aforesaid policies 
of merchandising with relation to liquors sold in such District and liquors 
shipped for resale therein, whereby specified standard and uniform min- 
imum resale prices, discounts and mark-ups were fixed at which its said 
products should be and were resold by wholesalers, jobbers, retailers, and 
others in said District ; 


With result that competition was suppressed among such wholesalers, jobbers, 


and retailers in distribution and sale of its said products, said jobbers, 
ete., were caused to sell the same at the prices suggested by it pursuant 
to understandings or agreements had with its wholesale distributors and 
others in such District, and they, and each ‘of them, were prevented from 
selling said products as such lower prices as they might deem adequate and 
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warranted by their respective selling costs and competitive trade conditions 
generally, and purchasers of said products were deprived of the advantages 
in price which they otherwise would obtain from a natural and unobstructed 
flow of commerce therein, and with tendency thereby unduly to hinder and 
Suppress competition in the resale of such products in said District and in 
shipment thereof for resale therein to consuming public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. PGad B. Morehouse for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D.C., for Gooderham & Worts, Ltd. 

Mr. Seymour Groshut, of New York City, for Greater New York 
Licensed Liquor Stores Ass’n, Inc. 

Mr. Manuel J. Davis, of Washington, D. C., for D. C. Exclusive 
Retail Liquor Dealers Ass’n, and along with Mr. Herman C. Silver- 
stein of Jersey City, N. J., for National Retail Liquor Package Stores 
Ass'n. 

Mr. Daniel J. Young, of Boston, Mass., for Metropolitan Boston 
Retail Liquor Package Stores Ass’n, and its officers and members. 

Mr. Herman C. Silverstein, of Jersey City, N. J., for New Jersey 
Retail Liquor Package Stores Ass’n and Augustine L. Waldron. 

Weissman & Maretz, of New Haven, Conn., for Connecticut Re- 
tail Liquor Package Stores Ass’n, Inc. 

Mr. Clarence P. Goldberg, of New York City, for National Insti- 
tute of Wine & Spirit Distributors, Inc. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that each and all 
of the parties named in the caption hereof, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that, respect as follows: 

Paracraru 1. Respondent Gooderham & Worts, Ltd., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, having its principal office and place 
of business at 1930 E. Jefferson Street, in the city of Detroit, in the 
State of Michigan. It is now, and for more than one year last past 
has been, engaged in the business of selling, in constant course of trade 

185514™—40—VvoL. 27——11 


126 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 27 EF. Ti. 


and commerce between and among the various States of the United 
States and in the District of Columbia, certain brands of whiskies and 
alcoholic beverages. It is a wholly owned subsidiary of Gooderham 
& Worts, Ltd., a Canadian corporation. Both the said Canadian cor- 
poration and the said respondent are engaged in the manufacture and 
sale of certain brands of whiskey, gin, and other alcoholic beverages. 
The said respondent imports certain of the Canadian brands manu- 
factured by its parent company aforesaid into the United States for 
sale and distribution there. It has, and maintains, in the United 
States four sales distribution offices, in New York, N. Y.; Chicago, 
Ill.; Denver, Colo.; and San Francisco, Calif. In the course and con- 
duct of its said business it causes the aforesaid liquors, when sold, to 
be transported from Canada, and from the States of New York, [lh- 
nois, Michigan, Colorado, and California, into and through Various 
other States of the United States to the purchasers thereof, consisting 
of wholesale distributors and retailers located in other States of the 
United States and the District of Columbia; and in the conduct of its 
said business, this respondent has been, and is, in substantial competi- 
tion with other corporations and with individuals, partnerships, and 
firms likewise engaged in the sale of whiskies and other alcoholic 
beverages in commerce between and among various States of the 
United States and the District of Columbia. 

Respondent Greater New York Licensed Liquor Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers 
located and doing business in the State of New York, organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, having its office and principal place of business at 1819 
Broadway, in the city of New York, in said State. Said Association 
has about 800 members engaged in the retail sale of packaged liquors, 
including the whiskey and other liquor products sold and distributed 
by respondent Gooderham & Worts, Ltd. It is now, and has been 
for more than one year last past, engaged in the business of attempting 
to procure and obtain State and national legislation by it deemed to 
be beneficial; enforcing observance of price maintenance policies by 
its own membership and others, with respect to sales of all liquors, and 
otherwise promoting the common business interests and joint welfare 
of its respective members for their mutual profit, and advantage. 

Respondent D. C. Exclusive Retail Liquor Dealers Association 
is an incorporated trade association of retail liquor dealers located 
and doing business in the District of Columbia, said corporation 
having been organized, existing, and doing business under and by 
virtue of the laws of the United States for the District of Columbia, 
having its office and principal place of business at Room 829, Wood- 
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ward Building, in the District of Columbia. Said Association has 
about 120 members engaged in the retail sale of packaged liquors, 
including the whiskey and other liquor products sold and distributed 
by respondent Gooderham & Worts, Ltd. It is now, and for more 
than one year last past has been, engaged in the business of attempt- 
ing to procure state and national legislation by it deemed to be 
beneficial; enforcing observance of price maintenance policies by its 
own membership and others, with respect: to the sales of all liquors; 
and otherwise promoting the common business interests and joint 
welfare of its respective members for their mutual profit and 
advantage. 

Respondent Metropolitan Boston Retail Liquor Package Stores 
Association is a voluntary unincorporated trade association, having 
its principal office and place of business at No. 18 Tremont Street, 
in the city of Boston, State of Massachusetts. Said Association 
consists of about 93 percent of all dealers in the said city engaged 
in the retail sale of packaged liquors, including the whiskey and 
other liquor products sold and distributed by respondent Gooder- 
ham & Worts, Ltd. All of the members of said Association are not 
known to the Commission. Those of its officers, executive committee, 
and representative members who are known and can be conveniently 
reached are respondents Matt Patterson, president; David R. Shir, 
secretary; William S. Huber, treasurer; and Samuel Levy, Joseph 
Balter, Samuel Berkman, William Dorr, Benjamin F. Folsom, Wil- 
liam Gaffney, Joseph Hines, Charles H. Mahoney, A. J. McDonald, 
John McMorrow, John F. Murphy, Edward O’Hearn, Benjamin 
Rodman, Louis Rose, Edward Sliney, Benjamin Starr, and Joseph 
A. Vesce, the latter seventeen respondents being representative mem- 
bers constituting the executive committee of said Association. All 
the other members of said Association are hereby made respondents 
without being individually named because they constitute a class too 
numerous to be brought before the Commission in this proceeding 
without manifest inconvenience and delay. Said Association, its 
officers, executive committee, and all its members, jointly and sev- 
erally, are now, and for more than one year last past have been, 
engaged in the business of attempting to procure state and national 
legislation by them deemed to be beneficial; enforcing observance 
of price maintenance policies by its own membership and others 
with respect to the sales of all liquors; and otherwise promoting 
the common business interests and joint welfare of its respective 
members for their mutual profit and advantage. 

Respondent National Retail Liquor Package Stores Association 
is A corporation organized, existing, and doing business under and by 
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virtue of the laws of the State of New York, with its principal 
office and place of business at No. 11 West 42nd Street, in the city 
of New York, in said State. It is now, and for more than one year 
last past has been, engaged in promoting the organization of local 
retail liquor dealers associations in various States of the United 
States and the District of Columbia; in attempting to obtain favor- 
able legislation affecting retail liquor dealers, and to assist such local 
organizations, including those associations named as respondents 
herein, in enforcing observance of price maintenance policies in the 
retail liquor industry. In the course and conduct of its business 
it exacts and receives a fee of 50 cents from each member of the 
said local associations, and said National Retail Package Stores 
Association acts as the agent for the other respondent associations 
herein named, in assisting and promoting the aims and objects of 
said other associations. 

Respondent New Jersey Retail Liquor Package Stores Association 
is a voluntary unincorporated trade association of approximately 
‘600 retail liquor dealers located and doing business in the State of 
New Jersey, with its principal office and place of business at No. 17 
North Warren Street in the city of Trenton in said State. Said 
members are engaged in the retail sale of packaged liquors, including 
the whiskey and other liquor products sold and distributed by re- 
spondent Gooderham & Worts, Ltd. All of the members of said 
Association are not known to the Commission. The only officer and 
member thereof who is known and who can be conveniently reached 
is the respondent Augustine L. Waldron, president of said Associa- 
tion. All the other members of said Association are hereby made 
respondents without being individually named, because they con- 
stitute a class too numerous to be brought before the Commission in 
this proceeding without manifest inconvenience and delay. Said 
Association, its officers, and all its members, jointly and severally, 
are now, and for more than one year last past have been, engaged 
in the business of attempting to procure State and national legisla- 
tion by them deemed to be beneficial; enforcing observance of price 
maintenance policies by its own membership and others, with respect 
to the sales of all liquors; and otherwise promoting the common busi- 
ness interests and joint welfare of its respective members for their 
mutual profit and advantage. 

Respondent Connecticut Retail Liquor Package Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers 
itewied and doing business in the State of Connecticut, said corpora- 
tion having been organized, existing, and doing pudindas under and 
by virtue of the laws of the State ee Connecticut, with its principal 
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office and place of business at No. 129 Church Street, in the city of 
New Haven, State of Connecticut. Said Association has about 325 
members engaged in the retail sale of packaged liquors including the 
whiskey and other hquor products sold and distributed by respondent 
Gooderham & Worts, Ltd. It is now, and for more than one. year 
last past has been, engaged in the business of attempting to procure 
state and national legislation by it deemed to be beneficial; enforcing 
observance of price maintenance policies by its own membership and 
others, with respect to the sales of all liquors; and otherwise pro- 
moting the common business interests and joint welfare of its respec- 
tive members for their mutual profit and advantage. 

Respondent, National Institute of Wine and Spirit Distributors, 
Inc., is an incorporated trade association consisting of approximately 
110 members who are wholesale jobbers and importers of liquors, 
said corporation having been organized in 1935 for the purpose of 
joining all organizations of a similar name into one national organ- 
ization. Said corporation was organized, exists, and does business 
under and by virtue of the laws of the State of New York, and has 
its office and principal place of business at No. 120 East 41st Street, 
in the city of New York, in said State. Its members are engaged in 
the wholesaling of various brands of alcoholic hquors, including the 
whiskey and other liquor products sold and distributed by respond- 
ent Gooderham & Worts, Ltd. It is now, and for more than one 
year last past has been, engaged in the business of attempting to pro- 
cure state and national legislation by it deemed to be beneficial; en- 
forcing observance of price maintenance policies by its own member- 
ship and others, with respect to the sales of all liquors; and otherwise 
promoting the common business interests and joint welfare of its 
respective members for their mutual profit and advantage. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent Gooderham & Worts, Ltd. sells and distributes its alco- 
holic products to carefully chosen wholesale distributors, who, in 
turn, sell the same to package stores retailers, bars, and other retail- 
ers, including other respondents herein named; and furnishes said 
wholesale distributors with price lsts upon which are scheduled 
respondent’s price to the wholesaler, the suggested wholesale price to 
the retailer, and the retailer’s suggested selling price to the ultimate 
purchaser or consumer; and as hereinafter set out, said liquor is sold 
to said wholesale distributors by respondent upon the definite under- 
standing and agreement that they will observe the distiller’s whole- 
sale prices and will sell only to retailers who observe such suggested 


retail prices. 
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Par. 3. Respondent Gooderham & Worts, Ltd., in the course and 
conduct of its aforesaid business, in order to stabilize and make uni- 
form the resale prices of its said products, adopted, established, and 
has maintained a system or policy of merchandising whereby it 
fixed specified, standard, and uniform resale prices, discounts, and 
“mark-up,” at which its said products should be resold by wholesalers 
and retail dealers, and solicited and secured the active support and 
cooperation of said wholesalers, retail dealers, and the other associa- 
tions and individuals herein named as parties respondent, individu- 
ally and collectively, in the maintenance jof said resale prices, 
discounts, and “mark-ups,” and in order to carry out and make effeec- 
tive said system or policy, said respondent has entered into unlawful 
agreements and understandings with wholesalers and retail dealers 
directly, and through the various trade associations herein named 
as respondents, purporting to bind said wholesalers, retailers, and 
trade associations to the maintenance of said resale price discounts, 
and “mark-up,” and soliciting and obtaining their cooperation in the 
maintenance of such prices, discounts, and “mark-ups.” Pursuant to 
such contracts, understandings, and agreements, this respondent, its 
wholesale distributors, and the trade associations and individuals 
herein named as respondents, have undertaken to prevent, and have 
prevented wholesalers and retail dealers from reselling said prod- 
ucts at prices less than the said minimum resale prices fixed by 
respondent as aforesaid. 

Pursuant to such policy, respondent Gooderham & Worts, Ltd., has 
entered into agreements or understandings with its aforesaid whole- 
sale distributors, whereby : 

1. Distributors have agreed with Gooderham & Worts, Ltd., to sell 
only to such retailers as would agree to resell its products at mini- 
mum prices fixed and agreed upon by and between the distributors 
and the said respondent Gooderham & Worts, Ltd. 

2. Distributors agreed to sell respondent’s products at a uniform 
fixed price to retailers, and to allow no discounts from the fixed lists 
of prices agreed upon. 

3. Gooderham & Worts, Ltd., agreed to maintain secret agents for 
the purpose of enforcing the agreed policies for price fixing. 

4. Gooderham & Worts, Ltd., agreed to drop from its list of dis- 
tributors those found offering or giving a discount. 

5. Distributors agreed to dismiss saledmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailer, 

6. Distributors agreed to report to respondent Gooderham & Worts, 
Ltd., the names of wholesalers who offered, or who were siaspected 
of offeri ing, a discount to retailers. 
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7. Gooderham & Worts, Ltd., agreed to supply its distributors by a 
prearranged scheme with the names of blacklisted retailers. 

8. Distributors agreed to cut off supplies from price-cutting retail- 
ers and not to reinstate them until such reinstatement has been 
authorized by Gooderham & Worts, Ltd. 

In furtherance of the aforesaid agreements and understandings, 
respondent Gooderham & Worts, Ltd., instructed its employees to 
report to it those distributors who violated such agreements, and all 
retailers who failed to maintain the uniform minimum resale prices 
agreed upon; forced out competitive lines of products under threats 
of discontinuing its supply of products to the wholesale distributors 
and under threats of taking away the wholesale distributors’ fran- 
chises; received and acted upon all such reports; “shopped-out” the 
stocks of retail liquor dealers refusing to observe strictly the said 
minimum resale prices; cut off the supplies of all “price-cutting” 
retail dealers; and, generally, by various and divers other methods 
and means, respondent Gooderham & Worts, Ltd., did carry into 
effect the aforesaid agreements or understandings with its wholesale 
distributors and retail dealer vendees to the end and effect of main- 
taining a fixed, specified, standard, and uniform system of resale 
prices, discounts, and “mark-ups,” at which its products should be 
sold and resold as aforesaid, and did reinstate offending price-cutting 
retail dealers of its products upon their agreement and promise that 
in the future they would strictly observe such system or scale of 
resale price maintenance thus dictated and forced upon them by 
respondent Gooderham & Worts, Ltd., by the devices, means, and 
methods hereinbefore set out. 

Said respondent Gooderham & Worts, Ltd., independently and in 
cooperation with its wholesale distributors, entered into separate 
agreements and understandings purporting to bind certain selected 
retailers, and the retail trade associations, all members thereof, and 
all the other respondents named herein, to maintain resale prices, and 
in furtherance of such agreement, said respondent, through the instru- 
mentality of its wholesale distributors and their salesmen, employed, 
among others, the following means: 

1. A’ system of reporting price cutters. 

2. Utilizing the information received through such reports to induce 
and compel the observance of said resale prices by cutting off the 
supply and refusing to sell its said products to those who did not 
observe and maintain the said resale prices, discounts, and “mark- 
ups” fixed by said respondent, or who sold to others who did not 
maintain the said resale prices, discounts, and “mark-ups” fixed by 


said respondent. 
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3. Blacklisting cut-price retailers and instructing distributors to 
cease supplying such retailers. 

4. Making threats to blacklist cut-price retailers, and thereby 
forcing agreements generally to maintain resale prices. 

5. Resorting to a system of shopping out the stock of those retailers 
who were found to either advertise or sell respondent’s products 
below the stipulated price. 

6. Other equivalent cooperative means to maintain said resale 
prices. 

Par. 4. The respondents Greater New York Licensed Liquor 
Stores Association, Inc.; D. C. Exclusive Retail Liquor Dealers As- 
sociation; Metropolitan Boston Retail Liquor Package Stores Asso- 
ciation and all its members; Matt Patterson, individually, and as 
president of Metropolitan Boston Retail Liquor Package Stores As- 
sociation; David R. Shir, individually, and as Secretary of Metro- 
politan Boston Retail Liquor Package Stores Association; William 
S. Huber, individually, and as treasurer of Metropolitan Boston 
Retail Liquor Package Stores Association; Samuel Levy; Joseph 
Balter; Samuel Berkman; William Dorr; Benjamin F. Folsom; 
William Gaffney; Joseph Hines; Charles H. Mahoney; A. J. Me- 
Donald; John McMorrow; John F. Murphy; Edward O’Hearn; 
Benjamin Rodman; Louis Rose; Edward Sliney; Benjamin Starr; 
and Joseph A. Vesce, jointly and severally as representative mem- 
bers and as the executive committee of Metropolitan Boston Retail 
Liquor Package Stores Association; National Retail Liquor Package 
Stores Association; New Jersey Retail Liquor Package Stores Asso- 
ciation, and all its officers, executive committee, and members; 
Augustine L. Waldron, individually, and as president and member 
of New Jersey Retail Liquor Package Stores Association; Connecti- 
cut. Retail Liquor Package Stores Association, Inc.; and National 
Institute of Wine & Spirit Distributors, Inc., and each of them, 
hereinafter referred to and designated as “retail dealer respondents,” 
acting separately as, and through the instrumentality of, said trade 
associations, with the purpose and effect of obtaining and maintain- 
ing a fixed, uniform minimum resale price of liquors sold by the 
various retail dealer members and their competitors, unlawfully 
conspired, combined, confederated, and agreed, with respondent 
Gooderham & Worts, Ltd., the retail dealer members of each asso- 
ciation among themselves; by and through their respective associa- 
tions; and through the instrumentality of respondent National Re- 
tail Liquor Package Stores Association, and with respondent Good- 
erham & Worts, Ltd., to accept, cooperate in, and enforce the fixed, 
uniform minimum resale price maintenance system and policy of 
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the said Gooderham & Worts, Ltd., as set out in paragraph 3 hereof, 
and agreed in substance and effect as follows: 

1. That retail dealer respondents’ profit should be increased by 
fixing and maintaining a uniform minimum price for liquor. 

2. That fixed prices should be maintained between the retail 
dealer members of each respective trade association. 

3. That the products of those distillers who have permitted their 
liquors to be retailed at a cut price shall be boycotted. 

4. That only such retail dealer members of each respective trade 
association who promised to maintain uniform minimum resale 
prices should be ‘supplied by Gooderham & Worts, Ltd., with its 
products. 

5. That wholesalers should be notified not to supply any price- 
cutting retailers, and threatened with forfeiture of their franchises 
if such notice were disregarded. 

Pursuant to, and in execution of, the aforesaid unlawful conspir- 
acies, combinations, confederacies, and agreements or understandings, 
and with the purpose and effect of making them effective, the retail 
dealer respondents, and each of them, executed and performed the 
acts and things by them agreed to be done pursuant to such unlawful 
conspiracies, combinations, confederacies, and agreements; appointed 
committees to confer with respondent Gooderham & Worts, Ltd., and 
with various other distiller sellers; and by means of exerting im- 
proper and unlawful pressure, influence, coercion, boycotts, and 
threats of boycotts, demanded and received from said respondent 
Gooderham & Worts, Ltd., and various other distiller sellers, the 
adoption, establishment, and maintenance of the aforesaid and similar 
systems or policies of merchandising, whereby specified, standard, 
and fixed uniform minimum resale prices, discounts, and “mark-ups” 
at which the products of said Gooderham & Worts, Ltd., and various 
other distiller sellers, should be and were resold by wholesalers and 
retail dealers. . 

And the various retailers constituting the membership of the var- 
ious trade associations herein named as respondents, unlawfully con- 
spired, combined, confederated, and agreed among themselves in each 
of their said’ respective trade associations to fix, and did fix, a uni- 
form minimum price at which said hquors of Gooderham & Worts, 
Ltd., and other liquor products were to be sold to the public in the 
respective states and territories in which each of said trade associa- 
tions functioned, and in furtherance and execution of said conspiracy, 
combination, confederation, and agreement, did spy upon all re- 
tailers, report all price cutting, make demands upon distiller sellers 
that they blacklist such price cutters, and sought to, and did, enforce 
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such demand with boycotts, and threats of boycotts, upon the said 
distiller sellers, and did “shop-out” the stocks of retailers who refused 
to maintain the uniform minimum prices by said membership agreed 
upon, and did reinstate such offending price cutters upon receiving 
their promise and agreement to refrain from further price cutting 
activities. 

Par. 5. The respondent Greater New York Licensed Liquor Stores 
Association, Inc., by the aforesaid agreements and threats of boy- 
cotts to distillers and wholesalers, and by the aforesaid acts and 
practices undertaken and done pursuant to such agreements, operated 
to hinder, obstruct, and restrain the flow of commerce into the State 
of New York, and the direct effect thereof was to suppress competi- 
tion among jobbers, wholesalers, and retail dealers in the distribution 
and sale of liquors, and to prevent them from selling said liquors at 
such lower prices as they might deem adequate and warranted by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending unduly to hinder 
and suppress competition in the resale of said products in the 
channels of interstate trade. 

Par. 6. The respondent D. C. Exclusive Retail Liquor Dealers 
Association, a corporation, by the aforesaid agreements and threats 
of boycotts to distillers and wholesalers, and by the aforesaid acts 
and practices undertaken and done pursuant to such agreements, 
operated to hinder, obstruct, and restrain the flow of commerce into 
the District of Columbia, and the direct effect thereof was to suppress 
competition among jobbers, wholesalers, and retail dealers in the 
distribution and sale of liquors, and to prevent them from selling 
said liquors at such lower prices as they might deem adequate and 
warranted by their respective selling costs and by trade conditions 
generally, and to deprive the purchasers of said products of the ad- 
vantages in price which they otherwise would obtain from a natural 
and unobstructed flow of commerce in said products, thus tending 
unduly to hinder and suppress competition in the resale of said 
products in the channels of interstate trade. 

Par. 7. The respondent Metropolitan Boston Retail Liquor Pack- 
age Stores Association, and all its members, its officers, and executive 
committee herein named as respondents, by the aforesaid agreements 
and threats of boycotts to distillers and wholesalers, and by the afore- 
said acts and practices undertaken and done pursuant to such agree- 
ments, operated to restrain the flow of commerce into the State of 
Massachusetts, and the direct effect thereof was to suppress compe- 
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tition among jobbers, wholesalers, and retail dealers in the distribu- 
tion and sale of liquors, and to prevent them from selling said liquors 
at such lower prices as they might deem adequate and warranted’ by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said produets, thus tending unduly to hinder 
and suppress competition in the resale of said products in the chan- 
nels of interstate trade. 

Par. 8. The respondent National Retail Liquor Package Stores, a 
corporation, by the aforesaid agreements and threats of boycotts to 
distillers and wholesalers, and by cooperating with the aforesaid acts 
and practices undertaken and done by each of the respondent retail 
dealers pursuant to such agreements, operated to restrain the flow of 
commerce into the State of New York, and the direct effect thereof 
was to suppress competition among jobbers, wholesalers, and retail 
dealers in the distribution and sale of liquors, and to prevent them 
from selling said liquors at such lower prices as they might deem 
adequate and warranted by their respective selling costs and by trade 
conditions generally, and to deprive the purchasers of said products 
of the advantages in price which they otherwise would obtain from 
a natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the channels of interstate trade, 

Par. 9. The respondent New Jersey Retail Liquor Package Stores 
Association, and all its members, officers, executive committee, and 
‘Augustine L. Waldron, its president, by the aforesaid agreements and 
threats of boycotts to distillers and wholesalers, and by the aforesaid 
acts and practices undertaken and done pursuant to such agreements, 
operated to restrain the flow of commerce into the State of New 
Jersey, and the direct effect thereof was to suppress competition 
among jobbers, wholesalers, and retail dealers in the distribution and 
sale of liquors, and to prevent them from selling said liquors at such 
lower prices as they might deem adequate and warranted by their 
respective selling costs and by trade conditions generally, and to de- 
prive the purchasers of said products of the advantages in price which 
they otherwise would obtain from a natural and unobstructed flow 
of commerce in said products, thus tending unduly to hinder and 
suppress competition in the resale of said products in the channels 
of interstate trade. 

Par. 10. The respondent, Connecticut Retail Liquor Package Stores 
Association, Inc., by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by the aforesaid acts and practices 
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undertaken and done pursuant to such agreements, operated to restrain 
the flow of commerce into the State of Connecticut, and the direct 
effect thereof was to suppress competition among jobbers, wholesalers, 
and retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might 
deem adequate and warranted by their respective selling costs and by 
trade conditions generally, and to deprive the purchasers of said 
products of the advantages in price which they otherwise would obtain 
from a natural and unobstructed flow of commerce in said products, 
thus tending unduly to hinder and suppress competition in the resale 
of said products in the channels of interstate trade. 

Par. 11. The respondent National Institute of Wine & Spirit Dis- 
tributors, Inc., by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by the aforesaid acts and practices 
undertaken and done pursuant to such agreements, operated to restrain 
the flow of commerce into the State of New York, and the direct effect 
thereof was to suppress competition among jobbers, wholesalers, and 
retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might deem 
adequate and warranted by their respective selling costs and by trade 
conditions generally, and to deprive the purchasers of said products of 
the advantages in price which they otherwise would obtain from a 
natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the channels of interstate trade. 

Par. 12. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Gooderham & Worts, Ltd., has 
been to suppress competition among jobbers, wholesalers, and retail 
dealers in the distribution and sale of respondent’s said products; to 
cause said jobbers, wholesalers, and retail dealers to sell said products 
at the prices fixed and established by said respondent pursuant to 
the understandings and agreements had with its wholesale distributors, 
and with various trade associations herein named, and to prevent 
them, and each of them, from selling the said products at such lower 
prices as they might deem adequate and warranted by their respective 
selling costs and by trade conditions generally, and to deprive the pur- 
chasers of said products of the advantages in price which they other- 
wise would obtain from a natural and unobstructed flow of commerce 
in said products, thus tending to unduly hinder and suppress com- 
petition in the resale of said products in the channels of inter- 
state trade, 

Par. 13. The above acts and practices of respondents, and each of 
them, are all to the prejudice of the public and respondents’ com- 
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petitors, and constitute unfair methods of competition in commerce 
within the meaning of Section 5 of said Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frxprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 23, 1936, issued and 
served its complaint in this proceeding upon the respondents named 
in the above caption, charging them and each of them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and’ 
the filing of answers thereto, the Commission, by order entered herein,, 
granted the motion of respondent Gooderham & Worts, Ltd., for per- 
mission to withdraw its answer filed March 19, 1937, and to substi- 
tute therefor an answer, in which substitute answer said respondent 
admitted for the purposes only of this proceeding, and any proceed- 
ings which may be brought or instituted under the Federal Trade 
Commission Act as amended and approved March 21, 1938, for the 
recovery of penalties therein provided in case of violation of any 
order to cease and desist which may be issued hereunder, all of the 
material allegations of said complaint, insofar as the same relate to 
acts and practices of said respondent in the District of Columbia, or 
acts and practices of said respondent connected with liquor sold and 
shipped for resale into or in the District of Columbia, except that 
respondent does not admit entering into unlawful agreements and 
understandings with the respondent D. C. Exclusive Retail Liquor 
Dealers Association. Said respondent Gooderham & Worts, Ltd. also 
stated in said answer that the Commission might, without trial, with- 
out the taking of further evidence, and without any intervening pro- 
cedure, make and enter its findings as to the facts and issue and 
serve upon it an order to cease and desist from the unfair methods 
of competition alleged in said complaint, insofar as they relate to the 
sale or offering for sale of liquors in the District of Columbia, or the 
shipping of liquors for resale in the District of Columbia. The said 
Commission having duly considered the above and being fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Gooderham & Worts, Ltd. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
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the laws of the State of Delaware, having its principal office and 
place of business at 1930 E. Jefferson Street, in the city of Detroit, in 
the State of Michigan. It is now, and for more than one year last 
past has been, engaged in the business of selling, in constant course 
of trade and commerce between and among the various States of the 
United States and in the District of Columbia, certain brands of 
whiskies and alcoholic beverages. It is affiliated with Gooderham & 
Worts, Ltd., a Canadian corporation. Respondent engages in selling 
_ certain brands of whiskies and other alcoholic beverages in part man- 
ufactured and sold to it by the said Canadian corporation, and in part 
manufactured and sold to it by its affiliated company, Hiram Walker 
& Sons, Inc., a Michigan corporation, but it itself does not manu- 
facture any whiskey, gin or any other alcoholic beverages. It has, 
and maintains, in the United States four sales distribution offices, in 
New York, N. Y.; Chicago, Ill.; Denver, Colo.; and San Francisco, 
Calif. In the course and conduct of its said business it causes a 
substantial portion of the aforesaid liquors, when sold, to be trans- 
ported from Canada, and from the States of New York, Illinois, 
Michigan, Colorado, and California, into and through various other 
States of the United States to the purchasers thereof, consisting of 
wholesale distributors, retailers, and others, located in other States 
of the United States and the District of Columbia; and in the con- 
duct of its said business, this respondent has been, and is, in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms likewise engaged in the sale of whiskies and 
other alcoholic beverages in commerce between and among various 
States of the United States and the District of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent Gooderham & Worts, Ltd. sells and distributes its alco- 
holic products to carefully chosen wholesale distributors who, in turn, 
sell the same to package store retailers, bars and other retailers, in- 
cluding other respondents herein named; and furnishes said wholesale 
distribtuors with price lists upon which are scheduled respondent’s 
prices to the wholesaler, the suggested wholesale prices to the retailer 
and suggested retail prices to the ultimate purchaser or consumer; 
and as hereinafter set out, with the exception of such proportion of 
its sales as are made to corporations or other agencies owned or 
controlled by State monopolies, said liquor is sold to the wholesale 
distributors in the District of Columbia by respondent upon the 
definite understanding and agreement that they will observe the 
distiller’s suggested wholesale prices, and. will sell only to retailers 
who observe the suggested retail prices at which the retailers are to 
sell said liquors. 
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Par. 38. Respondent Gooderham & Worts, Ltd., in the course and 
conduct of its business as aforesaid, in order to stabilize and make 
uniform the resale prices of its said products in the District of Co- 
lumbia, adopted, established and has maintained a system or policy 
of merchandising whereby it fixed specified, standard, and uniform 
resale prices, discounts and “mark-ups,” at which its said products 
should be resold by wholesalers and retail dealers in the District of 
Columbia, and received and accepted the active support and co- 
operation of said wholesalers and retail dealers in the maintenance 
of said resale prices, discounts, and “mark-ups” in the District of 
Columbia ; and in order to carry out and make effective said system or 
policy, said respondent has entered into agreements or understand- 
ings with wholesalers and retail dealers and others in the District of 
Columbia, purporting to bind said wholesalers, retailers and others 
to the maintenance of said resale prices, discounts and “mark-ups,” 
and has obtained and accepted their cooperation in the maintenance 
- of such prices, discounts and “mark-ups.” Pursuant to such agree- 
ments or understandings this respondent has prevented wholesalers 
and retail dealers in the District of Columbia from reselling said 
products at prices less than the said minimum resale prices fixed by 
respondent as aforesaid. 

Pursuant to such policy in the District of Columbia, respondent, 
Gooderham & Worts, Ltd., has entered into agreements or under- 
standings with its aforesaid wholesale distributors in the District 
of Columbia, whereby : 

1. Distributors have agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by Gooder- 
ham & Worts, Ltd. 

2. Distributors have agreed to sell respondent’s products at a uni- 
form fixed price to retailers, and to allow no discounts from the lists 
of prices suggested by Gooderham & Worts, Ltd. 

3. Gooderham & Worts, Ltd. agreed to cooperate with the aid of 
jts missionary men and other representatives in securing and furnish- 
ing all necessary information, for the purpose of enforcing the sug- 
gested prices. ) 

4. Gooderham & Worts, Ltd. agreed to drop from its list of dis- 
tributors those found offering or giving a discount from its sug- 
gested price lists. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those 
retailers who did not maintain the minimum resale prices suggested. 

6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 
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7. Distributors agreed to report to respondent Gooderham & 
Worts, Ltd. the names of wholesalers who offered, or who were 
suspected of offering, a discount to retailers. 

8. Gooderham & Worts, Ltd. agreed to supply its distributors with 
a list of those retailers who did not maintain the minimum resale 
prices suggested. 

9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not. to reinstate them until such reinstatement had been 
authorized by Gooderham & Worts, Ltd. 

In furtherance of the aforesaid agreements or understandings in 
the District of Columbia, respondent Gooderham & Worts, Ltd. 
instructed its employees to report to it those distributors in the 
District of Columbia who violated such agreements and all retailers 
who failed to maintain in said District the suggested uniform mini- 
mum resale prices; and received and acted upon such reports; to the 
end that its supply of products on hand with retail liquor dealers 
and others cutting said prices might become exhausted; cut off 
the supplies of all “price-cutting” retail dealers; and, generally, by 
various other methods and means, respondent Gooderham & Worts. 
Ltd. did carry into effect in the District of Columbia the aforesaid 
agreements or understandings with its wholesale distributors and 
retail dealer vendees in the District of Columbia to the end and effect 
of maintaining a fixed, specified, standard, and uniform system of re- 
sale prices, discounts and “mark-ups” at which its said products 
should be sold and resold as aforesaid, and did reinstate and cause 
to be reinstated offending price-cutting retail dealers of its products 
upon their agreement or understanding that in the future they would 
observe the system or scale of resale price maintenance suggested by 
respondent Gooderham & Worts, Ltd. by the means and methods 
hereinbefore set out. 

Par. 4. Respondent Gooderham & Worts, Ltd., with the purpose 
and effect of obtaining and maintaining a fixed, uniform, minimum 
resale price for liquors sold in the District of Columbia and shipped 
into the District of Columbia for resale therein, did combine, coop- 
erate and agree with certain of its wholesale distributors and retail 
dealer vendees to enforce in the District of Columbia the suggested 
uniform, minimum resale price maintenance system and policy afore- 
said of Gooderham & Worts, Ltd. and agreed in substance and effect 
as follows: 

1, That the retail dealer’s profit should be made uniform by 
fixing and maintaining a uniform minimum price for liquor, 


2. That uniform prices should be maintained by certain retail 
dealers. 
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3. That only such retail dealers who promised to maintain uni- 
form minimum resale prices should be supplied with the products of 
Gooderham & Worts, Ltd. 

4. That wholesalers should be notified not to supply any price- 
cutting retailers. 

Pursuant to and in execution of the aforesaid combinations and 
agreements or understandings, and with the purpose and effect of 
making them effective in the District of Columbia, Gooderham & 
Worts, Ltd., on its part fully performed and carried out the afore- 
said understandings or agreements by adopting, establishing, and 
maintaining the aforesaid policies of merchandising with relation 
to liquors sold in the District of Columbia, and liquors shipped for 
resale in the District of Columbia, whereby specified, standard and 
uniform minimum resale prices, discounts, and “mark-ups” were 
fixed, at which the products of the said Gooderham & Worts, Ltd. 
should be and were resold by wholesalers, jobbers, retail dealers, and 
others in the District of Columbia. 

Par. 5. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Gooderham & Worts, Ltd. has 
been to suppress competition among jobbers, wholesalers and retail 
dealers in the District of Columbia in the distribution and sale of 
respondent’s said products; to cause said jobbers, wholesalers and re- 
tail dealers to sell said products at the prices suggested by said 
respondent pursuant to the understandings or agreements had with its 
wholesale distributors and others in the District of Columbia and to 
prevent them and each of them from selling respondent’s said prod- 
ucts at such lower prices as they might deem adquate and warranted 
by their respective selling costs and by competitive trade conditions 
generally, and to deprive the purchasers of said products of the ad- 
vantages in price which they otherwise would obtain from a natural 
and unobstructed flow of commerce in said products, thus tending 
unduly to hinder and suppress competition in the resale of said 
products in the District of Columbia and in the shipment of said 
products for resale in the District of Columbia to the consuming 
public. 

Par. 6. It appearing to the Commission that, (except for the acts 
and practices of respondent Gooderham & Worts, Ltd. in connection 
with liquors sold in the District of Columbia and shipped for resale 
therein as hereinabove set forth) the acts and practices of said re- 
spondent as charged in the complaint transpired and occurred either 
in, or with respect to alcoholic liquors shipped for resale into States 
or territories having “Fair Trade” laws or public policies in effect 
therein within the intent and meaning of the Miller-Tydings Act 
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(Title VIII of an Act to Provide Additional Revenue for the District 
of Columbia, and for other purposes, approved August 17, 1937, H. R. 
7472, Public Act 314, 75th Cong., 1st sess.) the Commission has 
limited its order entered pursuant hereto to the-acts and practices of 
Gooderham & Worts, Ltd., in the District of Columbia and acts and 
practices of Gooderham & Worts, Ltd., in connection with liquor by 
it sold and shipped for resale into the District of Columbia. 

Par. 7. It further appearing to the Commission that the acts and 
practices of all the respondents named in the caption hereof other 
than respondent Gooderham & Worts, Ltd. and respondent D. C. 
Exclusive Retail Liquor Dealers Association, transpired and occurred 
either in, or with respect to alcoholic liquors shipped for resale into 
States or territories having “Fair Trade” laws or public policies in 
effect therein within the intent and meaning of the Miller-Tydings 
Act (Title VIII of an Act to Provide Additional Revenue for the 
District of Columbia, and for other purposes, approved August 17, 
1937, H. R. 7472, Public Act 314, 75th Cong., 1st sess.) the Commission 
has directed by its said order that as to them the case be closed with- 
out prejudice to the right of the Commission to reopen the same in 
the course of its regular procedure should future facts and cireum- 
stances warrant. 

Par. 8. The acts and practices with which respondent D. C. Exelu- 
sive Retail Liquor Dealers Association is charged in the said com- 
plaint having been incorporated and charged in a separate and new 
complaint, against that respondent and others, by direction of the 
Commission, on March 21, 1938, the Commission has by its order 
closed this case as to the respondent D. C. Exclusive Retail Liquor 
Dealers Association, without prejudice. 


CONCLUSION 


The aforesaid acts and practices of the respondent Gooderham & 
Worts, Ltd. are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substituted answer 
filed herein on May 81, 1938, by respondent Gooderham & Worts, Ltd., 
admitting all the material allegations against it in said complaint 
insofar as the same relate to the sale or offering for sale of liquors in 
the District of Columbia or the shipping of liquors for resale in the 
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District of Columbia, except the allegation that it has entered into 
any unlawful contract, agreement or understanding, or engaged in 
any unlawful act or practice with the respondent D. C. Exclusive 
Retail Liquor Dealers Association; said admission having been made 
for the purposes only of this proceeding and any proceedings which 
may be brought or instituted under the Federal Trade Commission 
Act as amended and approved March 21, 1938, for the recovery of 
penalties therein provided in case of violation hereof; and respondent 
having waived the taking of further evidence and all other interven- 
ing procedure, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That the respondent Gooderham & Worts, Ltd., in con- 
nection with the offering for sale of whiskies and other alcoholic 
beverages in the District of Columbia, and in connection with the ship- 
ment of whiskies and other alcoholic beverages into the District of 
Columbia for resale therein, do forthwith cease and desist from: 

1. Entering into or enforcing any contract, agreement or under- 
standing, verbal or written, with any retailer, jobber, wholesaler or 
other distributor, the purpose and effect of which is to maintain a 
specified standard or uniform minimum resale price, discount or 
“mark-up” at which respondent’s said products are to be resold by 
such retailers, jobbers, wholesalers or other distributors; 

2. Enforcing or attempting to enforce the resale of respondent’s 
said products at specified standard or uniform minimum resale prices, 
discounts or “mark-ups” by any of the following methods or means: 

(a) By reinstating or causing to be reinstated retailers, jobbers, 
wholesalers or other distributors who have been cut off, upon any 
agreement or understanding with such retailers, jobbers, wholesalers 
or other distributors, that respondent’s suggested minimum resale 
prices, discounts or “mark-ups” will thereafter be maintained. 

(b) By circulating, or threatening to circulate, among retailers, 
jobbers, wholesalers or other distributors, reports or lists of those 
retailers, jobbers, wholesalers or other distributors who have cut 
prices on respondent’s said products. 

(c) By combining or agreeing directly or indirectly with any indi- 
vidual or association of individuals to do or cause to be done any of 
the aforesaid acts or things. 

(d) By combining with retailers, jobbers, wholesalers or other dis- 
tributors with the purpose and effect of exhausting the supply of 
its products on hand with any other retailers, jobbers, wholesalers or 
other distributors through the purchase of said supply of its products. 
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(e) By securing or endeavoring to secure, through contract, agree- 
ment or understanding, the active support or cooperation of any 
wholesaler, retail dealer, association or individual, individually or 
collectively, in the doing of any of the acts or things hereinabove 
prohibited. 

The acts and practices with which respondent D. C. Exclusive 
Retail Liquor Dealers Association is charged in the aforesaid com- 
plaint having been incorporated and charged in a separate and new 
complaint against that respondent and others by direction of the 
Commission of March 21, 1938. 

It is further ordered, That the case growing out of the said com- 
plaint against the said respondent D. C. Exclusive Retail Liquor 
Dealers Association be, and the same is hereby closed without preju- 
dice to the right of the Commission to resume prosecution thereof, 
in accordance with its regular procedure, pursuant to such new 
complaint. 

It further appearing to the Commission that the acts and practices 
of all the respondents named in the caption hereof other than respond- 
ent Gooderham & Worts, Ltd., and respondent D. C. Exclusive Retail 
Liquor Dealers Association, transpired and occurred either in, or 
with respect to alcoholic liquors shipped for resale into States or 
territories having “Fair Trade” laws or public policies in effect, 
therein within the intent and meaning of the Miller-Tydings Act 
(Title VIII of an Act to Provide Additional Revenue for the District. 
of Columbia, and for other purposes, approved August 17, 1937, 
H. R. 7472, Public Act 314, 75th Cong., 1st sess.), 

[t is further ordered, That the case growing out of the Commission’s 
complaint against all of the above named respondents other than 
Gooderham & Worts, Ltd. and D. C. Exclusive Retail Liquor Dealers 
Association, be, and the same is hereby closed without prejudice to 
the mght of the Commission to resume prosecution in accordance 
with its regular procedure whenever future facts and circumstances 
should appear to so warrant. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file with 
the Commission a report or reports in writing, setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 
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SCHENLEY DISTILLERS CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2990. Complaint, Nov. 23, 1936—Decision, June 10, 1938 


Where a corporation, subsidiary of a holding company which, through its affil- 


iates and other subsidiaries, constituted one of the largest units and agencies 
for the distilling and distribution of alcoholic liquors in the United States, 
with gross sales running into many millions, with sales offices for their 
products in 13 cities scattered over the country, and with a large number 
of salesmen who called on both retail and wholesale trade and hotels, bars, 
restaurants, and clubs, engaged in the business of selling and distributing 
the products of its said unit or group, and acting under the authority of 
said holding company in the policies, acts, and practices involved, and, 
with it, substantial periodical and newspaper advertiser, and seller, in 
substantial competition with others engaged in sale of such products, to 
carefully selected wholesale distributors who resell products in question to 
package stores, retailers, and bars, and to wholesale distributors in the 
District of Columbia, upon the definite understanding and agreement that 
they will (1) observe the suggested minimum resale price set forth in price 
lists prepared and published by it from time to time and scheduling prices 
of the various selling and distributing companies, making up aforesaid group 
or unit, to wholesaler, and suggested minimum wholesale prices to retailer, 
and also suggested resale prices at which latter is to sell such products to 
ultimate purchaser or consumer, and (2) will sell only to retailers who like- 
wise observed suggested minimum resale prices ; 


In pursuance of a system or policy of merchandising adopted to stabilize and 


(a) 


(db) 


make uniform resale prices of their said products in the District of Columbia, 
and whereby it fixed specified standard and uniform resale prices, discounts, 
and mark-ups at which its said products should be resold by wholesalers 
and retailers in said District, and under which it received and accepted the 
active support and cooperation of said wholesale and retail dealers in the 
maintenance of such resale prices, etc., and, in order to carry out and make 
effective said system or policy— 

Entered into agreements or understandings with wholesale and retail dealers 
and others in said District purporting to bind them to maintain its said 
retail prices, discounts, and mark-ups, and obtained and accepted the coop- 
eration of such wholesalers, etc., in the maintenance of such prices, etc., 
and prevented wholesalers and retailers in said District, by virtue of such 
agreements or understandings, from reselling said products in said District 
at prices lower than said minimum resale prices thus fixed by it; and 
Entered into agreements with its wholesale distributors in said District 
whereby (1) such distributors agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by it; fo sell such 
products at a uniform fixed price to retailers and allow no discounts from 
lists of prices suggested by it; to cut off supplies of all retailers found 
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(e) 


(f) 


(g) 


(h) 
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cutting prices and to compile and maintain reports or lists of those retailers 
who did not maintain such suggested minimum resale prices; to dismiss 
salesmen found offering or giving a discount or part of their commission to 
retailers; to report to it names of wholesalers who offered or were sus- 
pected of offering discounts to retailers; and to cut off supplies from price- 
cutting retailers, and not reinstate them until such reinstatement had been 
authorized by it; and (2) it agreed to cooperate, with aid of its missionary 
men and other representatives, in securing and furnishing all necessary 
information to enforce the suggested prices; to drop from its list of dis- 
tributors those found offering or giving a discount from its suggested price 
lists; and to supply its distributors with a list of those retailers who did not 
maintain minimum resale prices suggested; and in furtherance of aforesaid 
agreements or understandings, 

Instructed its employees to report to it those distributors in said District 
who violated such agreements and all retailers who failed to maintain 
therein suggested uniform minimum resale prices, and received and acted 
upon such reports; 

Cut off the supplies of price-cutters, to the end that its supply of products 
on hand with retail liquor dealers and others cutting said prices might 
become exhausted; and 

Generally, by various other methods and means, carried into effect in said 
District aforesaid agreements or understandings with its wholesale dis- 
tributors and retail dealer vendees in said District, to the end and with the 
effect of maintaining a fixed, specified, standard and uniform system of 
resale prices, discounts and mark-ups at which its said products should be 
sold and resold as above set forth; and 

Reinstated and caused to be reinstated offending price cutters of its prod- 
ucts upon their agreement or understanding that in the future they would 
observe said system or scale of resale price maintenance suggested by it, 
by the aforesaid means and methods; and 

With intent and effect of obtaining and maintaining a fixed, uniform, 
minimum resale price for liquors sold in and shipped into said District 
for resale, combined, cooperated, and agreed with certain of its wholesale 
distributors and retail dealer vendees to enforce, therein, its aforesaid 
suggested uniform minimum resale price maintenance system and policy, 
and agreed that (1) retail dealers’ profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor, and that uniform 
prices should be maintained by certain retail dealers; (2) only such retail 
dealers as promised to maintain uniform minimum resale prices should 
be supplied with its products; and (3) wholesalers should be notified 
not to supply any price-cutting retailers; and, pursuant to and in execu- 
tion of such combinations, agreements, or understandings, and with intent 
and effect of making them effective in said District, 

Fully performed, on its part, and carried out aforesaid understandings or 
agreements by adopting, establishing, and maintaining aforesaid policies 
of merchandising with relation to liquors sold in such Distriet and liquors 
shipped for resale therein, whereby specified standard and uniform minimum 
resale prices, discounts, and mark-ups were fixed at which its said products: 
should be and were resold by wholesalers, jobbers, retailers, and others: 
in said District; 
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With result thar competition was suppressed among such wholesalers, jobbers, 
and retailers in distribution and sale of its said products, said jobbers, ete., 
were caused to sell the same at the prices suggested by it pursuant to 
understandings or agreements had with its wholesale distributors and 
others in such District, and they, and each of them, were prevented from 
Selling said products at such lower prices as they might deem adequate 
and warranted by their respective selling costs and competitive trade con- 
ditions generally, and purchasers of said products were deprived of the 
advantages in price which they otherwise would obtain from a natural 
and unobstructed flow of commerce therein, and with tendency thereby 
unduly to hinder and suppress competition in the resale of such products 
in said District and in shipment thereof for resale therein to consuming 
public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Chadbourne, Wallace, Park & Whiteside, of New York City, for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Schen- 
ley Distillers Corporation, Schenley Distributors, Inc., Schenley 
Produets Co., a corporation, and Schenley Distributors of New 
England, Inc., hereinafter referred to as respondents, have been and 
are using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Schenley Distillers Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Delaware, having its principal 
office and place of business at 20 West Fortieth Street, in the city of 
New York, State of New York. It is now and for more than 1 
year last past has been engaged in distilling and selling, in the con- 
stant course of trade and commerce, between and among the various 
States of the United States and in the District of Columbia, whiskies, 
gins, and other alcoholic beverages manufactured by it, and sold and 
distributed by it to wholesalers and retailers direct and through the 
agency of various subsidiary corporations, including the other re- 
spondents named herein, in which other respondent corporations, 
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the said respondent, Schenley Distillers Corporation, through stock 
ownership, exercises executive management and control. va 

Schenley Distributors, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York, having its principal office and place of business at 20 
West Fortieth Street, in the city of New York, State of New York. 
It is now and for more than 1 year last past has been engaged in the 
business of selling and distributing in the constant course of trade 
and commerce, between and among the various States of the United 
States and in the District of Columbia, and particularly in the States 
of New York and Illinois, whiskies, gins, and other alcoholic bev- 
erages distilled by respondent, Schenley Distillers Corporation afore- 
said, and by various other distilling corporations subsidiary thereto 
and affiliated therewith. 

Schenley Distributors of New England, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Massachusetts, having its principal office and place 
of business at 80 Federal Street, in the city of Boston, State of Mas- 
sachusetts. It is now and for more than one year last past has been 
engaged in the business of selling, in the constant course of trade 
and commerce, between and among the various States of the United 
States and in the District of Columbia, and particularly in the 
States of Massachusetts, Connecticut, and Rhode Island, whiskies, 
gins, and other alcoholic beverages distilled by respondent, Schenley 
Distillers Corporation, and various distilling companies subsidiary 
thereto and affiliated therewith. 

In the course and conduct. of their aforesaid businesses, the afore- 
said respondents cause the said alcoholic liquors, when sold, to be 
transported from the various States of the United States wherein 
are located the distilleries at which said products are produced and 
distilled, including the States of Pennsylvania, Kentucky, and In- 
diana, into and through various other States of the United States, 
to the purchasers thereof, consisting of wholesale distributors and 
retailers located in such other States and the District of Columbia, 
and in the conduct of their said businesses, these respondents have 
been and are in substantial competition with other corporations and 
with individuals, partnerships, and firms likewise engaged in the 
sale of whiskies, gins, and other alcoholic beverages in commerce, 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent, Schenley Products Company, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, having its principal office and place 
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of business also at 20 West 40th Street, city of New York, and hav- 
ing its principal sales office at No. 1, Bloomfield Avenue, in the city 
of Newark, in the State of New Jersey. It is now and for more 
than one year last past has been engaged in the business of selling 
and distributing Schenley products, produced and distilled by re- 
spondent, Schenley Distillers Corporation aforesaid, and the latter’s 
various subsidiary and affiliated distilling companies, to wholesalers 
and retailers within the confines of the State of New Jersey. In 
the course and conduct of its business as aforesaid, it is in direct 
and substantial competition with other corporations and with in- 
dividuals, partnerships, and firms engaged in the sale of whiskies, 
gins, and other alcoholic beverages which, when sold, the said com- 
petitors cause to be shipped from various States of the United States 
other than the State of New Jersey, into and through various States 
of the United States, into said State of New Jersey for sale through 
the various channels of distribution to the ultimate consumer within 
said State. 

Par. 3. The respondent, Schenley Distillers Corporation, with its 
aforesaid owned and controlled affiliates and subsidiaries, including 
the other respondents herein named, constitute one of the largest 
units and agencies for the distilling and distribution of alcoholic 
liquors in the United States, the gross sales of Schenley products 
during the year 1935, being in excess of $63,000,000. Respondents 
maintain sales offices in New York, N. Y.; San Francisco and Los 
Angeles, Calif.; Denver, Colo.; Jacksonville, Fla.; Louisville, Ky.; 
New Orleans, La.; Chicago, Ill.; Newark, N. J.; St. Louis, Mo.; 
Boston, Mass.; Hartford, Conn.; and Little Rock, Ark.; and in the 
sale and distribution of the Schenley products employ approximately 
two hundred and sixty salesmen, who call on both the retail and 
wholesale trade and hotels, bars, restaurants, and clubs. Respond- 
ents do a substantial amount of periodical and newspaper advertis- 
ing and make direct sales of their products to carefully selected 
wholesale distributors who, in turn, sell the Schenley products to 
package stores, retailers, and bars. Respondents prepare and pub- 
lish from time to time price lists upon which are scheduled respond- 
ents’ prices to the wholesaler, the suggested minimum wholesale 
prices to the retailer and the suggested minimum resale prices at 
which the retailer is to sell said products to the ultimate purchaser 
or consumer. The aforesaid prices vary for different localities and 
from time to time; and as hereinafter set out, the said products are 
sold to the said wholesale distributors by respondents, upon a definite 
understanding and agreement that the said wholesale distributors 
will observe the suggested minimum resale prices and will sell only 
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to retailers who likewise observe the suggested minimum retail 
prices. ; ; 

Par. 4. Respondent, Schenley Distillers Corporation, by itself 
and through the agency of its wholly owned and controlled affiliates 
and subsidiaries aforesaid, and the respondents, Schenley Dis- 
tributors, Inc., and Schenley Distributors of New England, Inc., 
and each of them, in the course and conduct of the sale and dis- 
tribution of Schenley products, in order to stabilize and make 
uniform the resale prices of said products, have adopted, established 
and maintained a system or policy of merchandising whereby they 
have fixed specified, standard, and uniform resale prices, discounts, 
and “mark-ups” at which said products should be resold by whole- 
salers and by retail dealers, and have solicited and secured the active 
support and cooperation of said wholesalers, retail dealers, each 
other and the other respondent herein, namely, Schenley Products 
Company, in the maintenance of said resale prices, discounts, and 
“mark-ups”; and in order to carry out and make effective said 
system or policy, said respondents and each of them have entered 
into agreements and understandings with wholesalers and retail 
dealers, and with respondent, Schenley Products Company, purport- 
ing to bind said wholesalers, retailers and Schenley Products Com- 
pany to the maintenance of said minimum resale prices, discounts, 
and “mark-ups,” and have solicited and maintained their cooperation 
in the maintenance of such prices, discounts, and “mark-ups.” Pur- 
suant to such contracts, agreements, and understandings, these 
respondents and their wholesale distributors, acting in their behalf, 
have undertaken to prevent and have prevented other wholesale 
dealers and retail dealers from reselling Schenley products at prices 
less than the said minimum resale prices fixed by respondents as 
aforesaid. 

Pursuant to such policy, and in furtherance of the aforesaid agree- 
ments and understandings, and for the purpose of facilitating the 
control and detection of price-cutting merchants, franchises were 
granted, or oral agreements made, with said wholesale distributors, 
limiting their territory, and said respondents instructed their em- 
ployees to report to them those distributors and retail dealers who 
violated such agreements, and to this end and object, the active aid 
of all distributors and their employees was utilized, and, generally, 
said wholesale distributors were directed and instructed by respond- 
ents to, and pursuant to such instructions did, carry into effect the 
aforesaid minimum resale price maintenance agreements. 

In carrying out and making effective such system or policy, re- 
spondents Schenley Distillers Corporation, Schenley Distributors, 
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Inec., and Schenley Distributors of New England, Inc., employed, 
among others, the following means, devices, and methods, to wit: 

1. They secured promises, assurances and agreements from both 
wholesalers and retailers that they would maintain the suggested 
resale prices. 

2. They secured the cooperation of wholesalers and retailers in re- 
porting the names of price cutters, and acted upon the information 
-so obtained. . 

3. They induced wholesalers and retailers to raise their prices to 
the suggested resale prices under threats that if they failed to do so 
they would be cut off. 

4. They secured the cooperation of wholesalers and dealers to pre- 
vent others, cut off by respondents for price cutting, from obtaining 
respondents’ products. 

5. They exacted promises or assurances that prices would be main- 
tained as a condition for reinstatement. 

6. They used serial numbers to trace sources of supply of price 
cutters, and secured wholesalers’ and retailers’ cooperation in tracing 
sources of supply. 

7. They cut off wholesalers and retailers who refused to give assur- 
ance that they would maintain prices, or who were reported as price 
cutters by competitors or respondents’ employees. 

8. They obtained agreements from wholesalers that they would not 
furnish respondents’ merchandise to retailers whose names appeared 
on the blacklist maintained by respondent. 

9. They secured the cooperation of wholesalers, retailers, and trade 
associations in inducing other dealers to maintain the suggested prices. 

10. They, by subterfuge, bought out the entire stock of their prod- 
ucts from retailers who were cutting prices, and secured the coopera- 
tion of wholesalers in the purchase of said stock. 

11. They secured agreements from newspapers not to accept adver- 
tising offering respondents’ products at cut prices. 

12. They caused to be reinstated offending wholesalers and retail 
dealers on the list of their customers upon obtaining from said whole- 
salers and retail dealers promises, assurances, and pledges that in the 
future their suggested minimum resale prices would be maintained 
by said wholesale and retail dealers. 

13. They have employed various and divers other equivalent and 
cooperative means to maintain their said suggested minimum resale 
prices. 

Par. 5. Respondent, Schenley Products Company, in the course 
and conduct of its aforesaid business, in order to stabilize and make 
uniform the suggested minimum resale prices of Schenley products 
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sold within the confines of the State of New Jersey, and with the 
purpose and effect of accepting, cooperating in, and enforcing within 
said State the uniform minimum resale price maintenance system 
and policy of the said other respondents herein named, as set out in 
paragraph 4 hereof, unlawfully conspired, combined, confederated, 
and agreed with the other respondents herein in substance and effect 
to employ, and did employ and use the same means, devices, and 
methods within the State of New Jersey, as the other respondents 
employed and used with their wholesale distributors and others 
throughout the United States in the maintenance and enforcement of 
said minimum resale price maintenance policy, and by the aforesaid 
unlawful conspiracy, combination, confederacy, and agreements, 
and the acts and practices undertaken and done pursuant thereto, said 
respondent Schenley Products Company operated to hinder, obstruct, 
and restrain the flow of commerce into the State of New Jersey; and 
the direct effect thereof was to suppress competition among jobbers, 
wholesalers, and retail dealers in the distribution and sale of liquors, 
and to prevent them from selling said lhquors at such lower prices 
as they might deem adequate and warranted by their respective sell- 
ing costs and by trade conditions generally, and to deprive the 
purchasers of said products of the advantages in price which they 
otherwise would obtain from a natural and unobstructed flow of 
commerce in said products, thus tending unduly to hinder and sup- 
press competition in the resale of said products in the channels of 
interstate trade. 

Par. 6. The direct effect of the above alleged acts and practices 
agreed upon and done by respondents, Schenley Distillers Corpora- 
tion, Schenley Distributors, Inc., and Schenley Distributors of New 
England, Inc., has been to suppress competition among jobbers, 
wholesalers, and retail dealers in the distribution and sale of respond- 
ents’ said products; to cause said jobbers, wholesalers, and retail 
dealers to sell said products at the prices fixed and established by said 
respondents pursuant to the understandings and agreements had 
with their wholesale distributors, and with Schenley Products Com- 
pany, and to prevent them, and each of them, from selling the said 
products at such lower prices as they might deem adequate and war- 
ranted by their respective selling costs and by trade conditions 
generally, and to deprive the purchasers of said products of the 
advantages in price which they otherwise would obtain from a 
natural and unobstructed flow of commerce in said products, thus 
tending to unduly hinder and suppress competition in the resale 
of said products in the channels of interstate trade. 
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Par. 7. The above acts and practices of respondents, and each of 
them, are all to the prejudice of the public and respondents’ competi- 
tors, and constitute unfair methods of competition in commerce within 
the meaning of Section 5 of said Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finprncs as to tHe Facrs, AND OrbER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 23, 1936, issued and 
served its complaint in this proceeding upon the above respondents, 
charging them and each of them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of joint answer 
by respondents, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by PGad B. Morehouse, 
attorney for the Commission, before John J. Keenan, an examiner of 
the Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the Commission, by order entered herein, 
granted the motion of respondents for permission to withdraw their 
joint answer filed March 19, 1937, and to substitute therefor an answer, 
in which substitute answer said respondents admitted, for the purposes 
only of this proceeding, and any proceedings which may be brought 
or instituted under the Federal Trade Commission Act as amended 
and approved March 21, 1938, for the recovery of penalties therein 
provided in case of violation of any order to cease and desist which 
may be issued hereunder, all of the material allegations of said com- 
plaint insofar as the same relate to the acts and practices of respond- 
ents Schenley Distillers Corporation and Schenley Products Co. in 
the District of Columbia, or acts and practices of said respondents 
Schenley Distillers Corporation and Schenley Products Co. connected 
with liquor sold and shipped for resale into or in the District of 
Columbia. The respondents Schenley Distributors, Inc., Schenley 
Distributors of New England, Inc., and Schenley Distillers Corpora- 
tion, affirmatively alleged that they do not now and never have engaged 
in business in the District of Columbia except that respondent Schenley 
Distillers Corporation admits that it now exercises and has exercised 
executive management and control over the other respondents hereto, 
and authorized all of the policies, acts, and practices executed and done 
by respondent Schenley Products Co, in the District of Columbia. 
Respondents Schenley Distillers Corporation and Schenley Products 
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Co. also stated in said answer that the Commission might without trial, 
without the taking of further evidence, and without any intervening 
procedure, make and enter its findings as to the facts and serve upon 
them an order to cease and desist from the unfair methods of competi- 
tion alleged in said complaint insofar as they relate to the District of 
Columbia. The said Commission having duly considered the above, 
and being fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Schenley Distillers Corporation is a Cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Delaware, with its principal office and place 
of business at 350 Fifth Avenue, in the city of New York, State of 
New York. It now owns and for more than 1 year last past has owned 
all of the outstanding stock of various affiliates and subsidiary manu- 
facturing corporations including Joseph 8. Finch & Co. of Pennsyl- 
vania, The George T. Stagg Co. of Kentucky, The Old Quaker Co. of 
Maryland, The Clifton Springs Distilling Co. of Delaware, the Monti- 
cello Distillery Co. of Maryland, and many other distilling corpora- 
tions, some of which do now, and all of which have at one time or 
another, subsequent to repeal of prohibition, engaged in the manufac- 
ture by distillation of spirituous liquors hereinafter referred to as 
Schenley products. Respondent Schenley Distillers Corporation also 
now owns, and for more than 1 year last past has owned, all of the 
outstanding stock of a corporation known as Schenley Products Co., 
hereinafter referred to, which later corporation is now and for more 
than 1 year last past has been engaged in selling in constant course of 
trade and commerce between and among various States of the United 
States and in the District of Columbia, whiskies, gins, and other al- 
coholic beverages manufactured, sold, and distributed by the aforesaid 
affiliates and subsidiaries of Schenley Distillers Corporation, to whole- 
salers and retailers. Through its said stock ownership in the afore- 
said affiliates and subsidiaries, including the respondent Schenley 
Products Co., the Schenley Distillers Corporation exercises executive 
management and control over such corporations, and did authorize 
all of the policies, acts, and practices hereinafter set forth as having 
been executed and done by the Schenley Products Co. 

Schenley Distributors, Inc. is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of New 
York, having its principal office and place of business at 350 Fifth 
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Avenue, in the city of New York, State of New York. It is now and 
for more than 1 year last past has been engaged in the business of 
selling and distributing in constant course of trade and commerce be- 
tween and among various States of the United States, particularly the 
States of New York and Tllinois, whiskies, gins, and other alcoholic 
beverages distilled by the manufacturing subsidiaries and affiliates of 
Schenley Distillers Corporaton, but there is no evidence that it is now 
or for more than 1 year last past has been engaged in the business of 
selling or transporting for resale any alcoholic beverages into or in the 
District of Columbia. 

Schenley Distributors of New England, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Massachusetts, having its principal office and place of 
business at 80 Federal Street, in the city of Boston, State of Massa- 
chusetts. It is now and for more than 1 year last past has been 
engaged in the business of selling, in constant course of trade and 
commerce, between and among the various States of the United States, 
and particularly in the States of Massachusetts and Connecticut, 
whiskies, gins, and other alcoholic beverages distilled as aforesaid. 
There is no evidence that this corporation causes any alcoholic bev- 
erages to be transported to any purchasers located in the District of 
Columbia or sells or distributes, or has sold or has distributed, for 
more than 1 year last past, any alcoholic beverages within the District 
of Columbia. 

Par. 2. Respondent Schenley Products Co. is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New Jersey, having its principal office and place of busi- 
ness also at 350 Fifth Avenue, in the city of New York, and having 
its principal sales office in Jersey City, in the State of New Jersey. It 
is now and for more than 1 year last past has been engaged in the 
business of selling and distributing Schenley products, produced and 
distilled as aforesaid. In the course and conduct of its aforesaid busi- 
ness, the respondent Schenley Products Co. causes the said Schenley 
products, when sold, to be transported from the various States of the 
United States, wherein are located the distilleries at which the said 
products are produced and distilled, including the States of Pennsyl- 
yania, Kentucky, and Indiana, into and through various other States 
of the United States, to the purchasers thereof, consisting of whole- 
cale distributors and retailers located in such other States and in the 
District of Columbia. In the conduct of its said business, Schenley 
Products Co. has been and is in substantial competition with other 
corporations and with individuals, partnerships, and firms likewise 
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engaged in the sale of whiskies, gins, and other alcoholic beverages in 
commerce, between and among the various States of the United 
States and in the District of Columbia. In the course and conduct of 
its business as aforesaid, it is in direct and substantial competition 
with other corporations and with individuals, partnerships, and firms 
likewise engaged in the sale of whiskies, gins, and other alcoholic 
beverages in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent, Schenley Distillers Corporation, with its 
aforesaid owned and controlled affiliates and subsidiaries, including 
the other respondents herein named, constitute one of the largest units 
and agencies for the distilling and distribution of alcoholic liquors in 
the United States, the gross sales of Schenley products during the year 
1935, being in excess of $63,000,000. Sales offices for Schenley prod- 
ucts are maintained in New York, N. Y.; San Francisco and Los 
Angeles, Calif.; Denver, Colo.; Jacksonville, Fla.; Louisville, Ky.; 
New Orleans, La.; Chicago, Ill.; Newark, N. J.; St. Louis, Mo.; Boston, 
Mass.; Hartford, Conn.; and Little Broke Ark.; and-in the ‘als a 
Licibiuen of the Schenley products there are employed approxi- 
mately 260 salesmen, who call on both the retail and wholesale trade 
and hotels, bars, restaurants, and clubs. Respondents do a substan- 
tial amount of periodical and newspaper advertising and direct sales 
of Schenley products are made by the various Schenley companies to 
carefully selected wholesale distributors, who, in turn, sell the Schen- 
ley products to package stores, retailers, and bars. The various Schen- 
ley selling and distributing companies, including the respondent Schen- 
ley Products Co., prepare and publish from time to time price lists 
upon which are scheduled their prices to the wholesaler, the suggested 
minimum wholesale prices to the retailer, and the suggested minimum 
resale prices at which the retailer is to sell said products to the ulti- 
mate purchaser or consumer. The aforesaid suggested prices vary for 
different localities and from time to time; and as hereinafter set out, 
the said products are sold to the wholesale distributors in the District 
of Columbia by said Schenley Products Co. wpon a definite under- 
standing and agreement that the said wholesale distributors will 
observe the suggested minimum resale prices and will sell only to 
retailers who likewise observe the suggested minimum resale prices. 

Par. 4. Respondent, Schenley Products Co., in the course and con- 
duct of the sale and distribution of Schenley products, in order to 
stabilize and make uniform the resale prices of said products in the 
District of Columbia, adopted, established, and has maintained a 
system or policy of abtonandiaine whereby it fixed specified, stand- 
ard, and uniform resale prices, discounts, and “mark-ups,” at which 
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said products should be resold by wholesalers and retail dealers in 
the District of Columbia, and received and accepted the active sup- 
port and cooperation of said wholesalers and retail dealers in the 
maintenance of said resale prices, discounts, and “mark-ups” in the 
District of Columbia; and in order to carry out and make effective 
said system or policy, said respondent has entered into agreements 
or understandings with wholesalers and retail dealers and others in 
the District of Columbia, purporting to bind said wholesalers, re- 
tailers, and others to the maintenance of said resale prices, discounts, 
and “mark-ups,” and has obtained and accepted their cooperation in 
the maintenance of such prices, discounts, and “mark-ups.” Pursuant 
to such agreements or understandings respondent Schenley Products 
Co. has prevented wholesalers and retail dealers in the District of 
Columbia from reselling said products at prices less than the said 
minimum resale prices fixed as aforesaid. 

Pursuant to such policy in the District of Columbia, Schenley Prod- 
ucts Co. has entered into agreements or understandings with its afore- 
said wholesale distributors in the District of Columbia, whereby: 

1. Distributors have agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by Schenley 
Products Co. 

2. Distributors have agreed to sell respondents’ products at a uni- 
form fixed price to retailers, and to allow no discounts from the lists 
of prices suggested by Schenley Products Co. 

8. Schenley Products Co. agreed to cooperate with the aid of its 
missionary men and other representatives in securing and furnish- 
ing all necessary information, for the purpose of enforcing the sug- 
gested prices. 

4. Schenley Products Co. agreed to drop from its list of distributors 
those found offering or giving a discount from their suggested price 
lists. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those 
retailers who did not maintain the minimum resale prices suggested. 

6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 

7. Distributors agreed to report to respondent Schenley Products 
Co. the names of wholesalers who offered, or who were suspected of 
offering, a discount to retailers. ; 

8. Schenley Products Co. agreed to supply its distributors with a 
list of those retailers who did not maintain the minimum resale 


prices suggested. 
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9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not to reinstate them until such reinstatement had been 
authorized by Schenley Products Co. 

In furtherance of the aforesaid agreements or understandings in 
the District of Columbia, respondent Schenley Products Co. istructed 
its employees to report to it those distributors in the District of 
Columbia who violated such agreements and all retailers who failed 
to maintain in said District the suggested uniform minimum resale 
prices; and received and acted upon such reports; to the end that 
the supply of products on hand with retail liquor dealers and others 
cutting said prices might become exhausted; cut off the supphes of 
all “price-cutting” retail dealers; and, generally, by various other 
methods and means, respondent Schenley Products Co. did carry into 
effect in the District of Columbia the aforesaid agreements or under- 
standings with its wholesale distributors and retail dealer vendees 
in the District of Columbia to the end and effect of maintaining a 
fixed, specified, standard, and uniform system of resale prices, dis- 
counts, and “mark-ups” at which the said products of respondents 
should be sold and resold as aforesaid, and did reinstate and cause 
to be reinstated offending price-cutting retail dealers of these prod- 
ucts upon their agreement or understanding that in the future they 
would observe the system or scale of resale price maintenance sug- 
gested by the means and methods hereinbefore set out. 

Par. 5. Respondent Schenley Products Co., with the purpose and 
effect of obtaining and maintaining a fixed, uniform, minimum re- 
sale price for liquors sold in the District of Columbia and shipped 
into the District of Columbia for resale therein, did combine, co- 
operate, and agree with certain of its wholesale distributors and 
retail dealer vendees to enforce in the district of Columbia the sug- 
gested uniform minimum resale price maintenance system and policy 
aforesaid of Schenley Products Co., and agreed in substance and 
effect as follows: 

1. That the retail dealer’s profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor. 

2. That uniform prices should be maintained by certain retail 
dealers. : 

3. That only such retail dealers who promised to maintain uniform 
minimum resale prices should be supplied with the Schenley products. 

4. That wholesalers should be notified not to supply any price- 
cutting retailers. 

Pursuant to and in execution of the aforesaid combinations and 
agreements or understandings, and with’the purpose and effect of 
making them effective in the District of Columbia, Schenley Products 
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Co., on its part fully performed and carried out the aforesaid under- 
standings or agreements by adopting, establishing, and maintaining 
the aforesaid policies of merchandising with relation to liquors sold 
in the District of Columbia, and liquors shipped for resale in the 
District of Columbia, whereby specified, standard and uniform mini- 
mum resale prices, discounts, and “mark-ups” were fixed, at which the 
said Schenley products should be and were resold by wholesalers, 
jobbers, retail dealers, and others in the District of Columbia. 

Par. 6. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Schenley Products Co. has been 
to suppress competition among jobbers, wholesalers, and retail dealers 
in the District of Columbia in the distribution and sale of respondents’ 
said products; to cause said jobbers, wholesalers, and retail dealers to 
sell said products at the prices suggested pursuant to the understand- 
ings or agreements had with the wholesale distributors and others in 
the District of Columbia and to prevent them and each of them from 
selling Schenley products at such lower prices as they might deem ade- 
quate and warranted by their respective selling costs and by competi- 
tive trade conditions generally, and to deprive the purchasers of said 
products of the advantages in price which they otherwise would obtain 
from a natural and unobstructed flow of commerce in said products, 
thus tending unduly to hinder and suppress competition in the resale 
of said products in the District of Columbia and in the shipment of 
said products for resale in the District of Columbia to the consuming 
pubhe. 

Par. 7. It appearing to the Commission that (except for the acts 
and practices of respondents Schenley Distillers Corporation and 
Schenley Products Co., in connection with liquors sold in the District 
of Columbia and shipped for resale therein, as hereinabove set forth), 
the acts and practices of said respondents as charged in the complaint 
transpired and occurred in or with respect to alcoholic liquors shipped 
for resale into States or territories having “Fair Trade” laws or public 
policies in effect therein, within the intent and meaning of the Miller- 
Tydings Act (title VIII of An Act To Provide Additional Revenue 
for the District of Columbia, and for other purposes, approved August 
17, 1937, H. R. 7472, Public Act 314, 75th Cong., 1st sess.) the Com- 
mission has limited its order entered pursuant hereto to the acts and 
practices of respondents Schenley Distillers Corporation and Schenley 
Products Co. in the Dictrict of Columbia, and their acts and practices 
in connection with liquor sold or shipped for resale into the District of 
Columbia. and as to the respondents Schenley Distributors, Inc. and 
Schenley Distributors of New England, Inc., the Commission has di- 
rected by its said order that as to then ie ve be closed without pre- 
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judice to the right of the Commission to reopen the same in the course 
of its regular procedure should future facts and circumstances warrant. 


CONCLUSION 


The aforesaid acts and practices of the respondents Schenley Distill- 
ers Corporation and Schenley Products Co. are to the prejudice of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substituted answer 
filed herein on May 31, 1938, by all of the respondents hereto, in which 
said answer the respondents Schenley Distillers Corporation and 
Schenley Products Co. admitted all the material allegations against 
them in said complaint insofar as the same relate to the sale or offering 
for sale of liquors in the District of Columbia, or the shipping of 
liquors for resale in the District of Columbia, said admission having 
been made for the purposes only of this proceeding, and any proceed- 
ings which may be brought or instituted under the Federal Trade Com- 
mission Act as amended and approved March 21, 1938, for the recovery 
of penalties therein provided in case of violation hereof; and said 
respondents Schenley Distillers Corporation and Schenley Products 
Co. having waived the taking of further evidence and all other in- 
tervening procedure, and the respondents Schenley Distributors, Inc. 
and Schenley Distributors of New England, Inc. having neither ad- 
mitted nor denied the allegations of said complaint as to them, and 
having affirmatively alleged that they do not now and never have en- 
gaged in business in the District of Columbia; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents Schenley Distillers Corporation and Schenley Products 
Co. have violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondents Schenley Distillers Corporation 
and Schenley Products Co., a corporation, in connection with the 
offering for sale of whiskies and other alcoholic beverages in the Dis- 
trict of Columbia, and in connection with the shipment of whiskies and 
other alcoholic beverages into the District of Columbia for resale 
therein, do forthwith cease and desist from: 

1. Entering into or enforcing the provisions of any contract, 
agreement, or understanding, verbal or written, with any retailer, 
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jobber, wholesaler, or other distributor, the purpose and effect of 
which is to maintain a specified standard or uniform minimum resale 
price, a discount, or “mark-up” at which respondent’s said products 
are to be resold by such retailers, jobbers, wholesalers, or other 
distributors. 

2. Enforcing or attempting to enforce the resale of respondent’s 
said products at specified standard or uniform minimum resale prices, 
discounts, or “mark-ups” by any of the following methods or means: 

(a) By reinstating or causing to be reinstated retailers, jobbers, 
wholesalers, or other distributors who have been cut off, upon any 
agreement or understanding with such retailers, jobbers, wholesalers, 
or other distributors, that respondent’s suggested minimum resale 
prices, discounts, or “mark-ups” will thereafter be maintained. 

(6) By circulating, or threatening to circulate, among retailers, 
jobbers, wholesalers, or other distributors, reports or lists of those 
retailers, jobbers, wholesalers, or other distributors who have cut 
prices on respondent’s said products. 

(c) By combining or agreeing directly or indirectly with any indi- 
viduals, corporations, firms, or partnerships to do or cause to be done 
any of the aforesaid acts or things. 

(d) By combining with retailers, jobbers, wholesalers, or other dis- 
tributors with the purpose and effect of exhausting the supply of its 
products on hand with any other retailers, jobbers, wholesalers, or 
other distributors through the purchase of said supply of its products. 

(e) By securing or endeavoring to secure, through contract, agree- 
ment, or understanding, the active support or cooperation of any 
wholesaler, retail dealer, association, or individual, individually or 
collectively, in the doing of any of the acts or things hereinabove 
prohibited. 

It is further ordered, That as to the respondents Schenley Dis- 
tributors, Inc., and Schenley Distributors of New England, Inc., this 
case be and the same is hereby closed without prejudice to the right 
of the Commission to reopen the same in the course of its regular 
procedure should future facts and circumstances so warrant. 

It is further ordered, That the said respondents within 60 days 
from and after the date of service upon them of this order, shall file 
with the Commission a report or reports in writing, setting forth in 
detail the manner and form in which they are complying and have 
complied with the order to cease and desist hereinabove set forth. 
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In THe MaTrer OF 


HIRAM WALKER, INC., ET AL, 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2991. Complaint, Nov. 23, 1936—Decision, June 10, 1938 


Where a corporation engaged in sale, between and among the various States 


and in the District of Columbia, of certain brands of whiskies and alcoholic 
beverages, made and sold to it by 2 other similarly named corporations, of 
Peoria, Ill., and Walkersville, Canada, respectively, and 1 of the 4 largest 
distributors of liquors in the United States, doing a substantial amount of 
periodical and newspaper advertising, employer of a large number of sales- 
men, and selling such whiskies, etc., in large demand, in substantial com- 
petition with others engaged in sale of similar products, through approxi- 
mately 49 carefully chosen distributors, for resale to package-store retailers, 
bars, and other retailers, and making a substantial proportion of its sales 
to corporations or other agencies owned or controlled by certain States or 
subdivisions thereof possessed of a monopoly on the sale and distribution 
of liquor within their respective States, and selling also in bulk to rectifiers 
and bottlers, and preparing for each of its sales divisions price lists, upon 
which were scheduled its prices to the wholesaler and suggested wholesale 
prices to the retailer and suggested retail prices to the ultimate purchaser 
or consumer ; 


In pursuance of a system or policy of merchandising, adopted to stabilize 


(a) 


(d) 


and make uniform resale prices of its said products in the District of 
Columbia, and whereby it fixed specified standard and uniform resale prices, 
discounts, and “mark-ups,” at which its said products should be resold by 
wholesalers and retailers in said District, and under which it received and 
accepted active support and cooperation of such wholesale and retail dealers 
in the maintenance of such resale prices, etc., and in order to carry out and 
make effective said system or policy— 

Entered into agreements or understandings with wholesale and retail 
dealers and others in said District purporting to bind them to maintain its 
said retail prices, discounts, and mark-ups, and obtained and accepted the 
cooperation of such wholesalers, ete., in the maintenance of such prices, ete., 
and prevented wholesalers and retails in said District, by virtue of such 
agreements or understanding, from reselling said products in said District 
at prices lower than said minimum resale prices thus fixed by it; and 
Entered into agreements with its wholesale distributors in said District 
whereby (1) such distributors agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by it; to sell such 
products at a uniform fixed price to retailers and allow no discounts from 
lists of prices suggested by it; to cut off supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those retailers 
who did not maintain such suggested minimum resale prices; to dismiss 
salesmen found offering or giving a discount or part of their commission to 
retailers; to report to it names of wholesalers who offered or were sus- 
pected of offering discounts to retailers; and to cut off supplies-from price- 
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cutting retailers, and not reinstate them until such reinstatement had been 
authorized by it; and (2) it agreed to cooperate, with aid of its missionary 
men and other representatives, in securing and furnishing all necessary 
information to enforce the suggested prices; to drop from its list of dis- 
tributors those found offering or giving a discount from its suggested price 
lists; and to supply its distributors with a list of those retailers who did 
not maintain minimum resale prices suggested; and in furtherance of 
aforesaid agreements or understandings, 

(c) Instructed its employees to report to it those distributors in said District 
who violated such agreements and all retailers who failed to maintain 
therein suggested uniform minimum resale prices, and received and acted 
upon such reports; 

(ad) Cut off the supplies of price-cutters, to the end that its supply of products on 
hand with retail liquor dealers and others cutting said prices might become 
exhausted; and 

(e) Generally, by various other methods and means, carried into effect in said 
District aforesaid agreements or understandings with its wholesale dis- 
tributors and retail dealer vendees in said District, to the end and with the 
effect of maintaining a fixed, specified, standard, and uniform system of 
resale prices, discounts, and mark-ups at which its said products should 
be sold and resold as above set forth; and 

(f) Reinstated and caused to be reinstated offending price cutters of its products 
upon their agreement or understanding that in the future they would 
observe said system or scale of resale price maintenance suggested by it, 
by the aforesaid means and methods; and 

(g) With intent and effect of obtaining and maintaining a fixed, uniform, 
minimum resale price for liquors sold in and shipped into said District 
for resale, combined, cooperated, and agreed with certain of its wholesale 
distributors and retail dealer vendees to enforce, therein, its aforesaid 
suggested uniform minimum resale price maintenance system and policy, 
and agreed that (1) retail dealers’ profit should be made uniform by 
fixing and maintaining a uniform minimum price for liquor, and that uni- 
form prices should be maintained by certain retail dealers; (2) only such 
retail dealers as promised to maintain uniform minimum resale prices should 
be supplied with its products; and (8) wholesalers should be notified not 
to supply any price-cutting retailers; and, pursuant to and in execution 
of such combinations, agreements, or understandings, and with intent and 
effect of making them effective in said District, 

(h) Fully performed, on its part, and carried out aforesaid understandings 
or agreements by adopting, establishing, and maintaining aforesaid policies 
of merchandising with relation to liquors sold in such District and liquors 
shipped for resale therein, whereby specified standard and uniform mini- 
mum resale prices, discounts, and mark-ups were fixed at which its said 
products should be an were resold by wholesalers, jobbers, retailers, and 
others in said District; 

With result that competitioh was suppressed among such wholesalers, job- 
bers, and retailers in distribution and sale of its said products, said 
jobbers, etc., were caused to sell the same at the prices suggested by it 
pursuant to understandings or agreements had with its wholesale dis- 
tributors and others in such District, and they, and each of them, were 

‘prevented from selling said products at such lower prices as they might 
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deem adequate and warranted by their respective selling costs and com- 
petitive trade conditions generally, and purchasers of said products were 
deprived of the advantages in price which they otherwise would obtain 
from a natural and unobstructed flow of commerce therein, and with 
tendency thereby unduly to hinder and suppress competition in the resale 
of such products in said District and in shipment thereof for resale therein 


to consuming public: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. PGad B. Morehouse for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., for Hiram Walker, Inc. 

Mr. Seymour Groshut, of New York City, for Greater New York 
Licensed Liquor Stores Association, Inc. 

Mr. Manuel J. Davis, of Washington, D. C., for D. C. Exclusive 
Retail Liquor Dealers Association, and along with Mr. Herman C. 
Silverstein, of Jersey City, N. J., for National Retail Liquor Package 
Stores Association. 

Mr. Daniel J. Young, of Boston, Mass., for Metropolitan Boston 
Retail Liquor Package Stores Association, and its officers and 
members. 

Mr. Herman C. Silverstein, of Jersey City, N. J., for New Jersey 
Retail Liquor Package Stores Association and Augustine L. Waldron. 

Weissman & Maretz, of New Haven, Conn., for Connecticut Retail 
Liquor Package Stores Association, Inc. 

Mr. Clarence P. Goldberg, of New York City, for National Insti- 
tute of Wine & Spirit Distributors, Inc. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that each and 
all of the parties named in the caption hereof, hereinafter referred 
to as respondents, have been and are using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGrari 1. Respondent Hiram Walker, Inc., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, having its principal office and place of 
business at Walkerville (Detroit) in the State of Michigan. It is 
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now, and for more than 1 year last past has been, engaged in the busi- 
ness of selling, in constant course of trade and commerce between and 
among the various States of the United States and in the District of 
Columbia, certain brands of whiskies and alcoholic beverages manu- 
factured and sold to it by Hiram Walker & Sons, Inc., of Peoria, 
Ill., and Hiram Walker & Sons, Ltd., of Walkerville, Canada. In 
the course and conduct of its said business it causes the said liquors, 
when sold, to be transported from the States of Illinois and Michigan 
into and through various other States of the United States to the 
purchasers thereof, consisting of wholesale distributors and retailers 
located in other States of the United States and the District of 
Columbia, and in the conduct of its said business, this respondent has 
been, and is, in substantial competition with other corporations and 
with individuals, partnerships, and firms likewise engaged in the sale 
of whiskies and other alcoholic beverages in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Respondent Greater New York Licensed Liquor Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers 
located and doing business in the State of New York, organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, having its office and principal place of business 
at 1819 Broadway, in the city of New York, in said State. Said 
association has about 300 members engaged in the retail sale of 
packaged liquors, including the whiskey and other liquor products 
sold and distributed by respondent Hiram Walker, Inc. It is now, 
and has been for more than 1 year last past, engaged in the business of 
attempting to procure and obtain State and national legislation by 
it deemed to be beneficial; enforcing observance of price maintenance 
policies by its own membership and others, with respect to sales of 
all liquors, and otherwise promoting the common business interests 
and joint welfare of its respective members for their mutual profit 
and advantage. 

Respondent D. C. Exclusive Retail Liquor Dealers Association is 
an incorporated trade association of retail liquor dealers located and 
doing business in the District of Columbia, said corporation having 
been organized, existing, and doing business under and by virtue 
of the laws of the United States for the District of Columbia, having 
its office and principal place of business at Room 829, Woodward 
Building, in the District of Columbia. Said association has about 
120 members engaged in the retail sale of packaged liquors, including 
the whiskey and other liquor products sold and distributed by 
respondent Hiram Walker, Inc. It is now, and for more than 1 
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year last past has been, engaged in the business of attempting to 
procure State and national legislation by it deemed to be beneficial; 
enforcing observance of price maintenance policies by its own mem- 
bership and others, with respect to the sales of all liquors; and 
otherwise promoting the common business interests and joint welfare 
of its respective members for their mutual profit and advantage. 

Respondent Metropolitan Boston Retail Liquor Package Stores 
Association is a voluntary unincorporated trade association, having 
its principal office and place of business at No. 18 Tremont Street, 
in the city of Boston, State of Massachusetts. Said association 
consists of about 93 percent of all dealers in the said city engaged 
in the retail sale of packaged liquors, including the whiskey and 
other liquor products sold and distributed by respondent Hiram 
Walker, Inc. All of the members of said association are not known 
to the Commission. Those of its officers, executive committee, and 
representative members who are known and can be conveniently 
reached are respondents Matt Patterson, president; David R. Shir, 
secretary; William S. Huber, treasurer; and Samuel Levy, Joseph 
Balter, Samuel Berkman, William Door, Benjamin F. Folsom, Wil- 
liam Gaffney, Joseph Hines, Charles H. Mahoney, A. J. McDonald, 
John MceMorrow, John F. Murphy, Edward O’Hern, Benjamin Rod- 
man, Louis Rose, Edward Sliney, Benjamin Starr, and Joseph A. 
Vesce, the latter 17 respondents being representative members consti- 
tuting the executive committee of said association. All the other 
members of said association are hereby made respondents without 
being individually named because they constitute a class too numer- 
ous to be brought before the Commission in this proceeding without 
manifest inconvenience and delay. Said association, its officers, 
executive committee, and all its members, jointly and severally, are 
now, and for more than 1 year last past have been, engaged in the 
business of attempting to procure State and national legislation by 
them deemed to be beneficial; enforcing observance of price mainte- 
nance policies by its own membership and others with respect to the 
sales of all liquors; and otherwise promoting the common business 
interests and joint welfare of its respective members for their mutual 
profit and advantage. 

Respondent National Retail Liquor Package Stores Association 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at No. 11 West Forty-second Street, in the 
city of New York, in said State. It is now, and for more than 1 
year last past has been engaged in promoting the organization of 
local retail liquor dealers associations in various States of the United 
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States and the District of Columbia; in attempting to obtain favor- 
able legislation affecting retail liquor dealers, and to assist such local 
organizations, including those associations named as respondents here- 
in, in enforcing observance of price maintenance policies in the retail 
liquor industry. In the course and conduct of its business it exacts and 
receives a fee of 50 cents from each member of the said local associa- 
tions, and said National Retail Package Stores Association acts as 
the agent for the other respondent associations herein named, in 
assisting and promoting the aims and objects of said other 
associations. 

Respondent New Jersey Retail Liquor Package Stores Association 
is a voluntary unincorporated trade association of approximately 
600 retail liquor dealers located and doing business in the State of 
New Jersey, with its principal office and place of business at No. 17 
North Warren Street in the city of Trenton in said State. Said 
members are engaged in the retail sale of packaged liquors, including 
the whiskey and other liquor products sold and distributed by 
respondent Hiram Walker, Inc. All of the members of said Associa- 
tion are not known to the Commission. The only officer and member 
thereof who is known and who can be conveniently reached is the 
respondent Augustine L. Waldron, president of said association. 
All the other members of said association are hereby made respond- 
ents without being individually named, because they constitute a class 
too numerous to be brought before the Commission in this proceed- 
ing without manifest inconvenience and delay. Said association, its 
officers, and all its members, jointly and severally, are now, and for 
more than 1 year last past have been, engaged in the business of 
attempting to procure State and national legislation by them deemed 
to be beneficial; enforcing observance of price maintenance policies 
by its own membership and others, with respect to the sales of all 
liquors; and otherwise promoting the common business interests and 
joint welfare of its respective members for their mutual profit and 
advantage. 

Respondent Connecticut Retail Liquor Package Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers 
located and doing business in the State of Connecticut, said corpora- 
tion having been organized, existing, and doing business under and 
by virtue of the laws of the State of Connecticut, with its principal 
office and place of business at No. 129 Church Street, in the city of 
New Haven, State of Connecticut. Said association has about 325 
members engaged in the retail sale of packaged liquors, including 
the whiskey and other liquor products sold and distributed by 
respondent Hiram Walker, Inc. It is now, and for more than 1 
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year last past has been, engaged in the business of attempting to 
procure State and national legislation by it deemed to be beneficial ; 
enforcing observance of price maintenance policies by its own mem- 
bership and others, with respect to the sales of all liquors; and other- 
wise promoting the common business interests and joint welfare of 
its respective members for their mutual profit and advantage. 

Respondent, National Institute of Wine and Spirit Distributors, 
Inc., is an incorporated trade association consisting of approximately 
110 members who are wholesale jobbers and importers of liquors, 
said corporation having been organized in 1935 for the purpose of 
joining all organizations of a similar name into one national organ- 
ization. Said corporation was organized, exists and does business 
under and by virtue of the laws of the State of New York, and has 
its office and principal place of business at No. 120 East Forty-first 
Street, in the city of New York, in said State. Its members are 
engaged in the wholesaling of various brands of alcoholic liquors, 
including the whiskey and other liquor products sold and distributed 
by respondent Hiram Walker, Inc. It is now, and for more than 
1 year last past has been, engaged in the business of attempting to 
procure State and national legislation by it deemed to be beneficial ; 
enforcing observance of price maintenance policies by its own mem- 
bership and others, with respect to the sales of all liquors; and other- 
wise promoting the common business interests and joint welfare of 
its respective members for their mutual profit and advantage. 

Par. 2. Respondent Hiram Walker, Inc., is one of the 4 largest 
distributors of liquor in the United States, and there is a large 
demand for its products. It sells in all parts of the United States, 
dividing its sales territory into 3 divisions, which, in turn, are 
divided into sales districts under the direct supervision of a manager 
in charge. It has operating in the entire United States between 
180 and 200 salesmen, does a substantial amount of periodical and 
newspaper advertising, and a very high percentage of its total sales 
are made to approximately 49 carefully chosen distributors, who, in 
turn, sell the company’s products to package stores, retailers, bars, 
and other retailers, including the other respondents named herein. 
For each sales division respondent prepares price lists, upon which 
are scheduled respondent’s price to the wholesaler, the suggested 
wholesale price to the retailer, and the retailer’s suggested selling 
price to the ultimate purchaser or consumer; and, as hereinafter set 
out, said liquor is sold to wholesalers by respondent upon the definite 
understanding and agreement that they .will observe the suggested 
wholesale prices and will sell only to retailers who observe the sug- 
gested retail prices. 
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Par. 3. Respondent Hiram Walker, Inc., in the course and conduct 
of its aforesaid business, in order to stabilize and make uniform the 
resale prices of its said products, adopted, established, and has main- 
tained a system or policy of merchandising whereby it fixed specified, 
standard, and uniform resale prices, discounts, and “mark-ups,” at 
which its said products should be resold by wholesalers and retail 
dealers, and solicited and secured the active support and cooperation 
of said wholesalers, retail dealers, and the other associations and indi- 
viduals herein named as parties respondent, individually and collec- 
tively, in the maintenance of said resale prices, discounts, and “mark- 
ups,” and in order to carry out and make effective said system or 
policy, said respondent has entered into unlawful agreements and 
understandings with wholesalers and retail dealers diréctly, and 
through the various trade associations herein named as respondents, 
purporting to bind said wholesalers, retailers, and trade associations 
to the maintenance of said resale prices, discounts, and “mark-ups,” 
and soliciting and obtaining their cooperation in the maintenance of 
such prices, discounts, and “mark-ups.” Pursuant to such contracts, 
understandings, and agreements, this respondent, its wholesale dis- 
tributors, and the trade associations and individuals herein named 
as respondents, have undertaken to prevent, and have prevented 
wholesalers and retail dealers from selling said products at prices 
less than the said minimum resale prices fixed by respondent as 
aforesaid. 

Pursuant to such policy, respondent Hiram Walker, Inc., has en- 
tered into agreements and understandings with its wholesale dis- 
tributors, whereby: 

1. Distributors have agreed with Hiram Walker, Inc., to sell 
respondent’s products to the retail trade at the suggested resale prices 
as established by the respondent from time to time. 

2. Distributors have agreed with Hiram Walker, Inc., to sell Hiram 
Walker’s products only to such merchants, either wholesalers or re- 
tailers, as have the approval of the distiller, Hiram Walker. 

3. No cash discounts are to be allowed except, and only, those 
established by agreement between Hiram Walker, Inc., and its whole- 
sale distributors, from time to time. 

4. No other quantity discounts are to be allowed to the retail trade 
excepting those established by Hiram Walker, Inc., in agreement with 
its wholesale distributors from time to time. 

5. Hiram Walker, Inc., agreed with its distributors that certain 
competitive brands were not to be marketed by the wholesale dis- 
tributor without first consulting Hiram Walker, Inc., and attaining 


its approval. 
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6. Hiram Walker, Inc., bound its wholesale distributors to main- 
tain uniform resale prices to the retail trade, and further, the whole- 
saler bound himself to exact similar agreements from the retailers 
to maintain Hiram Walker’s consumer prices announced from time 
to time. 

In furtherance of the aforesaid agreements and understandings, 
and for the purpose of facilitating the detection and control of price- 
cutting merchants, franchises were granted, or oral agreements made 
with the said wholesale distributors, limiting their territory, and said 
respondent instructed its employees to report to it those distributors 
who violated such agreements, and to this end and object the active 
aid of all distributors and their employees was utilized, and generally 
said wholesalers were directed and instructed by Hiram Walker, Inc., 
to and pursuant to such instructions did, carry into effect the afore- 
said resale price maintenance agreements. 

In further carrying out and making effective said system or 
policy, respondent Hiram Walker, Inc., entered into agreements with 
its said distributors to do, or refrain from doing, the following: 

1. The said distributors to sell the respondent’s products at a uni- 
form fixed price to retailers. 

2. The said distributors to allow no discounts from the fixed list 
of prices to retailers. 

3. Hiram Walker, Inc., to maintain secret agents for the purpose 
of enforcing the agreed policies for price fixing. 

4. Hiram Walker, Inc., to drop from its list of distributors those 
found offering or giving a discount. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices, and to boycott and blacklist all retailers reported to 
them by Hiram Walker, Inc., who did not maintain the minimum re- 
sale prices suggested, and to refuse to reinstate said retailers until 
authorized by Hiram Walker, Inc., to do so. 

6. Distributors to dismiss salesmen found offering or giving a dis- 
count or part of their (salesmen’s) commission to retailer. 

¢. Distributors to report to respondent Hiram Walker, Inc., the 
names of retailers to whom a discount had been offered, or who are 
suspected of having such offer made to them. 

8. Hiram Walker, Inc., to supply its distributors by a prearranged 
scheme with the names of blacklisted retailers. 

9. The rate of commission paid by wholesalers to their salesmen 
to be fixed. 

10. Hiram Walker, Inc., to solicit and secure promises, assurances, 
and pledges from wholesale and retail dealers who have been re- 
ported as aforesaid to respondent for not maintaining the said resale 
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prices that in the future said resale prices will be maintained by said 
wholesale and retail dealers, and to reinstate said wholesale and re- 
tail dealers on the list of its customers upon the obtaining of said 
promises, assurances, and pledges. 

Said respondent Hiram Walker, Inc., in cooperation with its 
wholesale distributors, entered into separate agreements and under- 
standings purporting to bind certain selected retailers, and the retail 
trade associations, all members thereof, and all the other respondents 
named herein, to maintain resale prices, and in furtherance of such 
agreement, said respondent, through the instrumentality of its whole- 
sale distributors and their salesmen, employed, among others, the 
following means: 

1. A system of reporting price cutters. 

2. Utilizing the information received through such reports to in- 
duce and compel the observance of said resale prices by cutting off 
the supply and refusing to sell its said products to those who did not 
observe and maintain the said resale prices, discounts, and “mark- 
ups” fixed by said respondent, or who sold to others who did not 
maintain the said resale prices, discounts, and “mark-ups” fixed by 
said respondent. 

3. Blacklisting cut price retailers and instructing distributors to 
cease supplying such retailers. 

4. Making threats to blacklist cut price retailers and thereby forc- 
ing agreements generally to maintain resale prices. 

5. Resorting to a system of shopping out the stock of those retailers 
who were found to either advertise or sell respondent’s products 
below the stipulated price. 

6. Agreeing with newspapers to refrain from accepting advertise- 
ments for Hiram Walker liquor below the announced price of the 
distiller. In furtherance of that cooperation, Hiram Walker fur- 
nished newspapers with their price lists and schedules as a guide to 
prevent cut-price advertisements from appearing in such newspapers. 

7. Other equivalent cooperative means to maintain said resale 
prices. 

Par. 4. The respondents Greater New York Licensed Liquor 
Stores Association, Inc.; D. C. Exclusive Retail Liquor Dealers Asso- 
ciation; Metropolitan Boston Retail Liquor Package Stores Associa- 
tion and all its members; Matt Patterson, individually, and as 
president of Metropolitan Boston Retail Liquor /Package Stores 
Association; David R. Shir, individually, and as secretary of Metro- 
politan Boston Retail Liquor Package Stores Association; William 
S. Huber, individually, and as treasurer of Metropolitan Boston 
Retail Liquor Package Stores Association; Samuel Levy; Joseph 
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Balter; Samuel Berkman; William Dorr; Benjamin F. Folsom; 
William Gaffney; Joseph Hines; Charles H. Mahoney; A. J. McDon- 
ald; John McMorrow; John F. Murphy; Edward O’Hearn; Benja- 
min Rodman; Louis Rose; Edward Sliney; Benjamin Starr; and 
Joseph A. Vesce, jointly and severally as representative members 
and as the executive committee of Metropolitan Boston Retail Liquor 
Package Stores Association; National Retail Liquor Package Stores 
Association; New Jersey Retail Liquor Package Stores Association, 
and all its officers, executive committee, and members; Augustine L. 
Waldron, individually, and as president and member of New Jersey 
Retail Liquor Package Stores Association; Connecticut Retail Liquor 
Package Stores Association, Inc.; and National Institute of Wine & 
Spirit Distributors, Inc., and each of them, hereinafter referred to 
and designated as “retail dealer respondents,” acting separately as, 
and through the instrumentality of, said trade associations, with 
the purpose and effect of obtaining and maintaining a fixed, uniform 
minimum resale price of liquors sold by the various retail dealer 
members and their competitors, unlawfully conspired, combined, 
confederated, and agreed, with respondent Hiram Walker, Inc., the 
retail dealer members of each association among themselves; by 
and through their respective association; and through the instru- 
mentality of respondent National Retail Liquor Package Stores 
Association, and with respondent Hiram Walker, Inc., to accept, 
cooperate in, and enforce the fixed, uniform minimum resale price 
maintenance system and policy of the said Hiram Walker, Inc., as 
set out in paragraph 3 hereof, and agreed in substance and effect 
as follows: 

1. That retail dealer respondents’ profit should be increased by fixing 
and maintaining a uniform minimum price for liquor. 

2. That fixed prices should be maintained between the retail dealer 
members of each respective trade association. 

3. That the products of those distillers who have permitted their 
liquors to be retailed at a cut price shall be boycotted. 

4. That only such retail dealer members of each respective trade 
association who promised to maintain uniform minimum. resale 
prices should be supplied by Hiram Walker, Inc., with its products. 

5. That wholesalers should be notified not to supply any price-cut- 
ting retailers, and threatened with forfeiture of their franchises if 
such notice were disregarded. 

6. That a standard resale price to the consumer in all markets 
should be maintained. 

7. That any offending retailers or wholesalers charged with price 
cutting should be suspended or blacklisted. 
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8. That the supply of any wholesaler or retailer who failed to en- 
force price maintenance should be cut off, and advertising the sale of 
liquor at reduced prices should not be permitted. 

Pursuant to, and in execution of, the aforesaid unlawful conspiracies, 
combinations, confederacies, and agreements or understanding, and 
with the purpose and effect of making them effective, the retail dealer 
respondents, and each of them, executed and performed the acts and 
things by them agreed to be done pursuant to such unlawful conspira- 
cies, combinations, confederacies, and agreements; appointed com- 
mittees to confer with respondent Hiram Walker, Inc., and with vari- 
ous other distiller sellers; and by means of exerting improper and 
unlawful pressure, influence, coercion, boycotts, and threats of boy- 
cotts, demanded and received from said respondent Hiram Walker, 
Ine., and various other distiller sellers, the adoption, establishment, 
and maintenance of the aforesaid and similar systems or policies of 
merchandising, whereby specified, standard, and fixed uniform mini- 
mum resale prices, discounts, and “mark-ups” at which the products 
of said Hiram Walker, Inc., and various other distiller sellers, should 
be, and were, resold by wholesalers and retail dealers; and, acting in- 
dividually and through the various trade associations herein named, 
and in cooperation with respondent National Retail Liquor Package 
Stores Association, the said respondent retail dealers exerted pressure 
upon various newspapers and other publications, as a result whereof 
the said newspapers and other publications agreed to refuse, and did 
refuse to publish any advertisement by any competitor, for the sale 
of whiskies or other liquors of the said respondent Hiram Walker, 
Inc., and of various other distiller sellers, at prices below the afore- 
said established uniform minimum resale prices. 

And the various retailers constituting the membership of the vari- 
ous trade associations herein named as respondents, unlawfully con- 
spired, combined, confederated, and agreed among themselves in each 
of their said respective trade associations to fix, and did fix, a uniform 
minimum price at which said liquors of Hiram Walker, Inc., and 
other liquor products were to be sold to the public in the respective 
States and Territories in which each of said trade associations func- 
tioned, and in furtherance and execution of said conspiracy, combina- 
tion, confederation, and agreement, did spy upon all retailers, report 
all price cutting, make demands upon distiller sellers that they black- 
list such price cutters, and sought to and did enforce such demand 
with boycotts, and threats of boycott, upon the said distiller sellers, 
and did “shop-out” the stocks of retailers who refused to maintain the 
uniform minimum prices by said membership agreed upon, and did 
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reinstate such offending price cutters upon receiving their promise 
and agreement to refrain from further price cutting activities. 

Par. 5. The respondent Greater New York Licensed Liquor Stores 
Association, Inc., by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by the aforesaid acts and practices 
undertaken and done pursuant to such agreements, operated to hinder, 
obstruct, and restrain the flow of commerce into the State of New 
York, and the direct effect thereof was to suppress competition among 
jobbers, wholesalers, and retail dealers in the distribution and sale of 
liquors, and to prevent them from selling said liquors at such lower 
prices as they might deem adequate and warranted by their respective 
selling costs and by trade conditions generally, and to deprive the 
purchasers of said products of the advantages in price which they 
otherwise would obtain from a natural and unobstructed flow of com- 
merce in said products, thus tending unduly to hinder and suppress 
competition in the resale of said products in the channels of inter- 
state trade. 

Par. 6. The respondent D. C. Exclusive Retail Liquor Dealers 
Association, a corporation, by the aforesaid agreements and threats 
of boycotts to distillers and wholesalers, and by the aforesaid acts 
and practices undertaken and done pursuant to such agreements, 
operated to hinder, obstruct, and restrain the flow of commerce into 
the District of Columbia, and the direct effect thereof was to suppress 
competition among jobbers, wholesalers, and retail dealers in the dis- 
tribution and sale of liquors, and to prevent them from selling said 
liquors at such lower prices as they might deem adequate and war- 
ranted by their respective selling costs and by trade conditions gen- 
erally, and to deprive the purchasers of said products of the 
advantages in price which they otherwise would obtain from a 
natural and unobstructed flow or commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the channels of interstate trade. 

Par. 7. The respondent Metropolitan Boston Retail Liquor 
Package Stores Association, and all its members, its officers, and exec- 
utive committee herein named as respondents, by the aforesaid 
agreements and threats of boycotts to distillers and wholesalers, and 
by the aforesaid acts and practices undertaken and done pursuant to 
such agreements, operated to restrain the flow of commerce into the 
State of Massachusetts, and. the direct effect thereof was to suppress 
competition among jobbers, wholesalers, and retail dealers in the dis- 
tribution and sale of liquors, and to prevent them from selling said 
liquors at such lower prices as they might deem adequate and 
warranted by their respective selling costs and by trade conditions 
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generally, and to deprive the purchasers of said products of the ad- 
vantages in price which they otherwise would obtain from a natural 
and unobstructed flow of commerce in said products, thus tending 
unduly to hinder and suppress competition in the resale of said 
products in the channels of interstate trade. 

Par. 8. The respondent National Retail Liquor Package Stores, 
a corporation, by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by cooperating with the aforesaid 
acts and practices undertaken and done by each of the respondent 
retail dealers pursuant to such agreements, operated to restrain the 
flow of commerce into the State of New York, and the direct effect 
thereof was to suppress competition among jobbers, wholesalers, and 
retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might 
deem adequate and warranted by their respective selling costs and by 
trade conditions generally, and to deprive the purchasers of said 
products of the advantages in price which they otherwise would 
obtain from a natural and unobstructed flow of commerce in said 
products, thus tending unduly to hinder and suppress competition in 
the resale of said products in the channels of interstate trade. 

Par. 9. The respondent New Jersey Retail Liquor Package Stores 
Association, and all its members, officers, executive committee, and 
Augustine L. Waldron, its president, by the aforesaid agreements and 
threats of boycotts to distillers and wholesalers, and by the aforesaid 
acts and practices undertaken and done pursuant to such agreements, 
operated to restrain the flow of commerce into the State of New 
Jersey, and the direct effect thereof was to suppress competition 
among jobbers, wholesalers, and retail dealers in the distribution 
and sale of liquors, and to prevent them from selling said liquors at 
such lower prices as they might deem adequate and warranted by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending unduly to hinder 
and suppress competition in the resale of said products in the 
channels of interstate trade. 

_ Par. 10. The respondent, Connecticut Retail Liquor Package 
Stores Association, Inc., by the aforesaid agreements and threats of 
boycotts to distillers and wholesalers, and by the aforesaid acts and 
practices undertaken and done pursuant to such agreements, oper- 
ated to restrain the flow of commerce into the State of Connecticut, 
and the direct effect thereof was to suppress competition among 
jobbers, wholesalers, and retail dealers in the distribution and sale 
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of liquors, and to prevent them from selling said liquors at such 
lower prices as they might deem adequate and warranted by their 
respective selling costs and by trade conditions generally, and to 
deprive the purchasers of said products of the-advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending unduly to hinder 
and suppress competition in the resale of said products in the chan- 
nels of interstate trade. 

Par. 11. The respondent National Institute of Wine & Spirit 
Distributors, Inc., by the aforesaid agreements and threats of boy- 
cotts to distillers and wholesalers, and by the aforesaid acts and 
practices undertaken and done pursuant to such agreements, oper- 
ated to restrain the flow of commerce into the State of New York, 
and the direct effect thereof was to suppress competition among 
jobbers, wholesalers, and retail dealers in the distribution and sale 
of liquors, and to prevent them from selling said liquors at such 
lower prices as they might deem adequate and warranted by their 
respective selling costs and by trade conditions generally, and to 
deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending unduly to hinder 
and suppress competition in the resale of said products in the chan- 
nels of interstate trade. 

Par. 12. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Hiram Walker, Inc., has been 
to suppress competition among jobbers, wholesalers, and retail deal- 
ers in the distribution and sale of respondent’s said products; to 
cause said jobbers, wholesalers, and retail dealers to sell said prod- 
ucts at the prices fixed and established by said respondent pursuant 
to the understandings and agreements had with its wholesale dis- 
tributors, and with various trade associations herein named, and to 
prevent them, and each of them, from selling the said products at 
such lower prices as they might deem adequate and warranted by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending to unduly hinder 
and suppress competition in the resale of said products in the chan- 
nels of interstate trade. 

Par. 13. The above acts and practices of respondents, and each 
of them, are all to the prejudice of the public and respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
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within the meaning of Section 5 of said Act of Congress, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on November 23, 1936, issued 
and served its complaint in this proceeding upon the respondents 
named in the above caption, charging them and each of them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
and the filing of answers thereto, the Commission, by order entered 
herein, granted the motion of respondent Hiram Walker, Inc., for 
permission to withdraw its answer filed March 19, 1937, and to sub- 
stitute therefor an answer, in which substitute answer said respond- 
ent admitted, for the purposes only of this proceeding, and any 
proceedings, which may be brought or instituted under the Federal 
Trade Commission Act as amended and approved March 21, 1938, 
for the recovery of penalties therein provided in case of violation of 
any order to cease and desist which may be issued hereunder, all of 
the material allegations of said complaint, insofar as the same relate 
to acts and practices of said respondent in the District of Columbia, 
or acts and practices of said respondent connected with liquor sold 
and shipped for resale into or in the District of Columbia, except 
that respondent does not admit entering into unlawful agreements 
and understandings with the respondent D. C. Exclusive Retail 
Liquor Dealers Association. Said respondent Hiram Walker, Inc., 
also stated in said answer that the Commission might, without trial, 
without the taking of further evidence, and without any intervening 
procedure, make and enter its findings as to the facts and issue and 
serve upon it an order to cease and desist from the unfair methods 
of competition alleged in said complaint which relate to the sale or 
offering for sale of liquors in the District of Columbia or the ship- 
ping of liquors for resale in the District of Columbia. The said 
Commission having duly considered the above and being fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Hiram Walker, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
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laws of the State of Delaware, having its principal office and place 
of business in the city of Detroit in the State of Michigan. It is 
now, and for more than 1 year last past has been, engaged in the 
business of selling, in constant course of trade and commerce, be- 
tween and among various States of the United States and in the 
District of Columbia, certain brands of whiskies and alcoholic 
beverages, manufactured and sold to it by Hiram Walker & Sons, 
Inc., of Peoria, Il, and by Hiram Walker & Sons, Ltd., of 
Walkerville, Canada. In the course and conduct of its business, it 
causes the said liquors when sold to be transported from the State 
of Illinois and from Walkerville, Ontario, Canada, into and through 
various other States of the United States and the District of Co- 
lumbia, to the purchasers thereof, consisting of wholesale distribu- 
tors, retailers, and others, located in States of the United States 
other than Illinois, and in the District of Columbia, and in the 
conduct of such business this respondent has been, and is in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms likewise engaged in the sale of whiskies and 
other alcoholic beverages in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondent Hiram Walker, Inc., is 1 of the 4 largest dis- 
tributors of liquor in the United States, and there is a large demand 
for its products. It sells in different parts of the United States, 
dividing its sales territory into 8 divisions, which, in turn, are 
divided into sales districts under the direct supervison of a manager 
in charge. It makes sales of liquor in bulk in the State of Massa- 
chusetts but does not itself sell trade-marked or branded liquors in 
that State. It has operating in the entire United States between 
180 and 200 salesmen, does a substantial amount of periodical and 
newspaper advertising, and a very high percentage of its total sales 
are made to approximately 49 carefully chosen distributors, some of 
whom are located in the District of Columbia, who, in turn, sell the 
company’s products to package store retailers, bars, and other retail- 
ers, including some members of certain of the associations herein 
named as respondents, and some members of the association named 
herein as the respondent D. C. Exclusive Retail Liquor Dealers Asso- 
ciation. A substantial proportion of respondent’s sales are made to 
corporations or other agencies owned or controlled by certain States 
of the United States or subdivisions thereof having a monopoly on 
the sale and distribution of liquor within those respective States, 
and some of its liquors are sold in bulk to rectifiers and bottlers. 
For each sales division, respondent prepares price lists, upon which 
are scheduled respondent’s prices to the wholesaler, and suggested 
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wholesale prices to the retailer, and suggested retail prices to the 
ultimate purchaser or consumer. 

Par. 3. Respondent Hiram Walker, Inc., in the course and con- 
duct of its business as aforesaid, in order to stabilize and make uni- 
form the resale prices of its said products in the District of Columbia, 
adopted, established, and has maintained a system or policy of mer- 
chandising whereby it fixed specified, standard, and uniform resale 
prices, discounts, and “mark-ups,” at which its said products should 
be resold by wholesalers and retail dealers in the District of Colum- 
bia, and received and accepted the active support and cooperation 
of said wholesalers and retail dealers in the maintenance of said 
resale prices, discounts, and “mark-ups” in the District of Columbia; 
and in order to carry out and make effective said system or policy, 
said respondent has entered into agreements or understandings with 
wholesalers and retail dealers and others in the District of Columbia, 
purporting to bind said wholesalers, retailers, and others to the 
maintenance of said resale prices, discounts, and “mark-ups,” and 
has obtained and accepted their cooperation in the maintenance of 
such prices, discounts, and “mark-ups.” Pursuant to such agree- 
ments or understandings this respondent has prevented wholesalers 
and retail dealers in the District of Columbia from reselling said 
products at prices less than the said minimum resale prices fixed by 
respondent as aforesaid. 

Pursuant to such policy in the District of Columbia, respondent 
Hiram Walker, Inc., has entered into agreements or understandings 
with its aforesaid wholesale distributors in the District of Columbia, 
whereby : 

1. Distributors have agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by Hiram 
Walker, Inc. 

2. Distributors have agreed to sell Hiram Walker products at a 
uniform fixed price to retailers, and to allow no discounts from 
the lists of prices suggested by Hiram Walker, Inc. 

3. Hiram Walker, Inc., agreed to cooperate with the aid of its 
missionary men and other representatives in securing and furnishing 
all necessary information, for the purpose of enforcing the suggested 
prices. 

4, Hiram Walker, Inc., agreed to drop from its list of distributors 
those found offering or giving a discount from its suggested price 
lists. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those 
retailers who did not maintain the minimum resale prices suggested. 
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6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 

7. Distributors agreed to report to respondent Hiram Walker, Inc., 
the names of wholesalers who offered, or who were suspected of 
offering, a discount to retailers. 

8. Hiram Walker, Inc., agreed to supply its distributors with a 
list of those retailers who did not maintain the minimum resale 
prices suggested. 

9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not to reinstate them until such reinstatement has been 
authorized by Hiram Walker, Inc. 

In furtherance of the aforesaid agreements or understandings in 
the District of Columbia, respondent Hiram Walker, Inc., instructed 
its employees to report to it those distributors in the District of 
Columbia who violated such agreements and all retailers who failed 
to maintain in said District the suggested uniform minimum resale 
prices; and received and acted upon such reports; to the end that its 
supply of products on hand with retail liquor dealers and others 
cutting said prices might become exhausted; cut off the supplies of 
all “price-cutting” retail dealers; and, generally, by various other 
methods and means, respondent Hiram Walker, Inc., did carry into 
effect in the District of Columbia the aforesaid agreements or under- 
standings with its wholesale distributors and retail dealer vendees 
in the District of Columbia to the end and effect of maintaining a 
fixed, specified, standard, and uniform system of resale prices, dis- 
counts, and “mark-ups” at which its said products should be sold 
and resold as aforesaid, and did reinstate and cause to be reinstated 
offending price-cutting retail dealers of its products upon their agree- 
ment or understanding that in the future they would observe the 
system or scale of resale price maintenance suggested by respondent 
Hiram Walker, Inc., by the means and methods hereinbefore set out. 

Par, 4. Respondent, Hiram Walker, Inc., with the purpose and 
effect of obtaining and maintaining a fixed, uniform, minimum 
resale price for liquors sold in the District of Columbia and shipped 
into the District of Columbia for resale therein, did combine, coop- 

erate and agree with certain of its wholesale distributors and retail 
dealer vendees to enforce in the District of Columbia the suggested 
uniform, minimum resale price maintenance system and policy afore- 

said of Hiram Wall xer, Inc., and agreed in substance and effect as 
follows: 

1. That the retail dealer’s profit should be made uniform by fixing 
and maintaining a uniform minimum price for liquor. 
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2. That uniform prices should be maintained by certain retail 
dealers. 

3. That only such retail dealers who promised to maintain uniform 
minimum resale prices should be suppled with the products of 
Hiram Walker, Inc. 

4. That wholesalers should be notified not to supply any price- 
cutting retailers. 

Pursuant to and in execution of the aforesaid combinations and 
agreements or understandings, and with the purpose and effect of 
making them effective in the District of Columbia, Hiram Walker, 
Inc., on its part fully performed and carried out the aforesaid under- 
standings or agreements by adopting, establishing and maintaining 
the aforesaid policies or merchandising with relation to liquors sold 
in the District of Columbia, and liquors shipped for resale in the 
District of Columbia, whereby specified, standard, and uniform min- 
imum resale prices, discounts, and “mark-ups” were fixed, at which 
the products of the said Hiram Walker, Inc., should be and were 
resold by wholesalers, jobbers, retail dealers, and others in the 
District of Columbia. 

Par. 5. The direct effect of the above alleged acts and practices 
agreed upon and done by respondent Hiram Walker, Inc., has been 
to suppress competition among jobbers, wholesalers, and retail deal- 
ers in the District of Columbia in the distribution and sale of 
respondent’s said products; to cause said jobbers, wholesalers, and 
retail dealers to sell said products at the prices suggested by said 
respondent pursuant to the understandings or agreements had with 
its wholesale distributors and others in the District of Columbia and 
to prevent them and each of them from selling respondent’s said 
products at such lower prices as they might deem adequate and war- 
ranted by their respective selling costs and by competitive trade 
conditions generally, and to deprive the purchasers of said products 
of the advantages in price which they otherwise would obtain from 
a natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the District of Columbia and in the shipment of said 
products for resale in the District of Columbia to the consuming 
public. 

Par. 6. It appearing to the Commission that (except for the acts 
and practices of respondent Hiram Walker, Inc., in connection with 
liquors sold in the District of Columbia and shipped for resale 
therein as hereinabove set forth), the acts and practices of said 
respondent as charged in the complaint transpired and occurred 
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either in, or with respect to alcoholic liquors shipped for resale into 
States or Territories having “Fair Trade” laws or public policies 
in effect therein within the intent and meaning of the Miller-Tydings 
Act (title VIII of An Act to Provide Additional Revenue for the 
District of Columbia, and for other purposes, approved August 17, 
1937, H. R. 7472, Public Act 314, 75th Cong., 1st sess.) the Com- 
mission has limited its order entered pursuant hereto to the acts and 
practices of respondent Hiram Walker, Inc., in the District of 
Columbia and acts and practices of Hiram Walker, Inc., in connec- 
tion with liquor by it sold and shipped for resale into the District 
of Columbia. 

Par. 7. It further appearing to the Commission that the acts and 
practices of all the respondents named in the caption hereof other 
than respondent Hiram Walker, Inc., and respondent D. C. Exclu- 
sive Retail Liquor Dealers Association, transpired and occurred 
either in, or with respect to alcoholic liquors shipped for resale into 
states or territories having “Fair Trade” laws or public policies in 
effect therein within the intent and meaning of the Miller-Tydings 
Act (title VIII of An Act to Provide Additional Revenue for the 
District of Columbia, and for other purposes, approved August 17, 
1937, H. R. 7472, Public Act 314, 75th Cong., 1st sess.) the Com- 
mission has directed by its said order that as to them the case be 
closed without prejudice to the right of the Commission to reopen 
the same in the course of its regular procedure should future facts 
and circumstances warrant. 

Par. 8. The acts and practices with which respondent D. C. Ex- 
clusive Retail Liquor Dealers Association is charged in the said 
complaint having been incorporated and charged in a separate and 
new complaint, against that respondent and others, by direction 
of the Commission on March 21, 1938, the Commission has by its 
order closed this case as to the respondent D. C. Exclusive Retail 
Liquor Dealers Association, without prejudice. 


CONCLUSION 


The aforesaid acts and practices of the respondent Hiram Walker, 
Inc., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” . 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substituted 
answer filed herein on May 31, 1938, by respondent Hiram Walker, 
Inc., admitting all the material allegations against it in said com- 
plaint insofar as the same relate to the sale or offering for sale of 
liquors in the District of Columbia or the shipping of liquors for 
resale in the District of Columbia, except the allegation that it has 
entered into any unlawful contract, agreement, or understanding, or 
engaged in any unlawful act or practice with the respondent D. C. 
Exclusive Retail Liquor Dealers Association; said admission having 
been made for the purposes only of this proceeding, and any pro- 
ceedings which may be brought or instituted under the Federal Trade 
Commission Act as amended and approved March 21, 1938, for the 
recovery of penalties therein provided in case of violation hereof; 
and respondent having waived the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondent Hiram Walker, Inc., its agents, 
salesmen, and employees, in connection with the offering for sale, 
sale, and distribution of whiskies and other alcoholic beverages in the 
District of Columbia, and in connection with whiskies and other 
alcoholic beverages to be transported into the District of Columbia 
for resale therein, do forthwith cease and desist from: 

1. Entering into or enforcing any contract, agreement, or under- 
standing, verbal or written, with any retailer, jobber, wholesaler, or 
other distributor, the purpose and effect of which is to maintain a 
specified standard or uniform minimum resale price, discount, or 
“mark-up” at which respondent’s said products are to be resold by 
such retailers, jobbers, wholesalers or other distributors; 

2. Enforcing or attempting to enforce the resale of respondent’s 
said products at specified standard or uniform minimum resale 
prices, discounts, or “mark-ups” by any of the following methods 
or means: 

(a) By reinstating or causing to be reinstated retailers, jobbers, 
wholesalers, or other distributors who have been cut off, upon any 
agreement or understanding with such retailers, jobbers, wholesalers, 
or other distributors, that respondent’s suggested minimum resale 
prices, discounts, or “mark-ups” will thereafter be maintained. 
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(b) By circulating, or threatening to circulate, among retailers, 
jobbers, wholesalers, or other distributors, reports or lists of those 
retailers, jobbers, wholesalers, or other distributors who have cut 
prices on respondent’s said products. é 

(c) By combining or agreeing directly or indirectly with any in- 
dividual or association of individuals to do or cause to be done any 
of the aforesaid acts or things. 

(d) By combining with retailers, jobbers, wholesalers, or other 
distributors with the purpose and effect of exhausting the supply of 
its products on hand with any other retailers, jobbers, wholesalers, or 
other distributors through the purchase of said supply of its products. 

(e) By securing or endeavoring to secure, through contract, agree- 
ment, or understanding, the active support or cooperation of any 
wholesaler, retail dealer, association, or individual, individually or 
collectively, in the doing of any of the acts or things hereinabove 
prohibited. 

The acts and practices with which respondent D. C. Exclusive 
Retail Liquor Dealers Association is charged in the aforesaid com- 
plaint having been incorporated and charged in a separate and new 
complaint, against that respondent and others by direction of the 
Commission of March 21, 1938. 

It is further ordered, That the case growing out of the said com- 
plaint against the said respondent D. C. Exclusive Retail Liquor 
Dealers Association be, and the same is hereby, closed without preju- 
dice to the right of the Commission to resume prosecution thereof, in 
accordance with its regular procedure, pursuant to such new 
complaint. 

It further appearing to the Commission that the acts and practices 
of all the respondents named in the caption hereof other than re- 
spondent Hiram Walker, Inc., and respondent D. C. Exclusive Retail 
Liquor Dealers Association, transpired and occurred either in, or with 
respect to alcoholic liquors shipped for resale into States or Terri- 
tories having “Fair Trade” laws or public policies in effect therein 
within the intent and meaning of the Miller-Tydings Act (title VIII 
of An Act to Provide Additional Revenue for the District of 
Columbia, and for other purposes, approved August 17, 1937, H. R. 
7472, Public Act 314, 75th Cong., 1st sess.), 

It is further ordered, That the ease growing out of the Commis- 
sion’s complaint against all of the above named respondents other 
than Hiram Walker, Inc., and D. C. Exclusive Retail Liquor Dealers 
Association, be, and the same is hereby, closed without prejudice to 
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the right of the Commission to resume prosecution in accordance with 
its regular procedure whenever future facts and circumstances should 
appear to so warrant. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file with 
the Commission a report or reports in writing, setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist hereinabove set forth. 
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In THE MarTrTer OF 


NATIONAL DISTILLERS PRODUCTS CORPORATION 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2992. Complaint, Nov. 23, 1936—Decision, June 10, 1938 


Where a corporation engaged in sale, between and among the various States 


In 


(a) 


(b) 


and in the District of Columbia, of whiskies and other alcoholic beverages 
made by it in its own name and by its wholly owned and controlled sub- 
sidiary distilleries and rectifying plants, selling its said products directly, 
and through two wholly owned subsidiaries, in substantial competition 
with others similarly engaged, and one of the largest distributors of 
alcoholic liquors in the United States, and substantial periodical and news- 
paper advertiser, with its products in large demand, and with divisional 
sales offices in New York, New Orleans, San Francisco, and elsewhere, 
and with a large number of salesmen in its employ who travel throughout 
the United States and call upon and solicit the trade of wholesalers, re- 
tailers, bars, restaurants, and chain stores, and, excepting sales to chain 
stores and a few direct retail consumer accounts, making direct sales 
through itself or through its subsidiaries or sales divisions to carefully 
selected wholesale distributors for resale to package stores, retailers, and 
bars, and seller to wholesale distributors in the District of Columbia upon 
the definite understanding and agreement that they would observe the 
suggested minimum resale prices in its published price lists scheduling 
prices to the wholesaler, suggested minimum wholesale prices to retailers 
and suggested minimum resale prices at which retailer is to sell its said 
products to ultimate purchaser or consumer, and sell only to retailers who 
likewise observe suggested minimum retail prices ; 
pursuance of a system or policy of merchandising, adopted to stabilize and 
make uniform resale prices of its said products in the District of Columbia, 
and whereby it fixed specified standard and uniform resale prices, dis- 
counts, and “mark-ups,” at which its said products should be resold by 
wholesalers and retailers in said District, and under which it received and 
accepted active support and cooperation of such wholesale and retail 
dealers in the maintenance of such resale prices, ete., and in order to carry 
out and make effective said system or policy— 
Entered into agreements or understandings with wholesale and retail 
dealers and others in said District purporting to bind them to maintain its 
said retail prices, discounts, and mark-ups, and obtained and accepted the 
cooperation of such wholesalers, ete., in the maintenance of such prices, ete., 
and prevented wholesalers and retailers in said District, by virtue of such 
agreements or understandings, from reselling said products in said District 
at prices lower than said minimum resale prices thus fixed by it; and 
Entered into agreements with its wholesale distributors in said District 
whereby (1) such distributors agreed to sell only to such retailers as would 
agree to resell its products at minimum prices Suggested by it; to sell such 
products at the uniform fixed price to retailers and allow no discounts from 
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(¢) 


(d) 


(e) 


(f) 


(9) 


(h) 
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lists of prices suggested by it; to cut off supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those retailers 
who did not maintain such suggested minimum resale prices; to dismiss 
salesmen found offering or giving a discount or part of their commission 
to retailers; to report to it names of wholesalers who offered or were 
suspected of offering discounts to retailers; and to cut off supplies from 
price-cutting retailers, and not reinstate them until such reinstatement had 
been authorized by it; and (2) it agreed to cooperate, with aid of its mis- 
sionary men and other representatives, in securing and furnishing all 
necessary information to enforce the suggested prices; to drop from its list 
of distributors those found offering or giving a discount from its suggested 
price lists; and to supply its distributors with a list of those retailers who 
did not maintain minimum resale prices suggested; and in furtherance of 
aforesaid agreements or understandings, 

Instructed its employees to report to it those distributors in said District 
who violated such agreements and all retailers who failed to maintain 
therein suggested uniform minimum resale prices, and received and acted 
upon such reports; 

Cut off the supplies of price cutters, to the end that its supply of products 
on hand with retail liquor dealers and others cutting said prices might 
become exhausted; and 

Generally by various other methods and means, carried into effect in 
said District aforesaid agreements or understandings with its whole- 
sale distributors and retail dealer vendees in said District, to the end and 
with the effect of maintaining a fixed, specified, standard and uniform 
system of resale prices, discounts, and mark-ups at which its said products 
should be sold and resold as above set forth; and 

Reinstated and caused to be reinstated offending price cutters of its 
products upon their agreement or understanding that in the future they 
would observe said system or scale of resale price maintenance suggested 
by it, by the aforesaid means and methods; and 

With intent and effect of obtaining and maintaining a fixed, uniform, min- 
imum resale price for liquors sold in and shipped into said District for re- 
sale, combined, cooperated, and agreed with certain of its wholesale dis- 
tributors and retail dealer vendees to enforce, therein, its aforesaid sug- 
gested uniform minimum resale price maintenance system and policy, and 
agreed that (1) retail dealers’ profit should be made uniform by fixing and 
maintaining a uniform minimum price for liquor, and that uniform prices 
should be maintained by certain retail dealers; (2) only such retail dealers 
as promised to maintain uniform minimum resale prices should be supplied 
with its products; and (3) wholesalers should be notified not to supply 
any price-cutting retailers; and, pursuant to and in execution of such 
combinations, agreements, or understandings, and with intent and effect 
of making them effective in said District, 

Fully performed, on its part, and carried out aforesaid understandings or 
agreements by adopting, establishing, and maintaining aforesaid policies 
of merchandising with relation to liquors sold in such District and liquors 
shipped for resale therein, whereby specified standard and uniform min- 
imum resale prices, discounts and mark-ups were fixed at which its said 
products should be and were resold by wholesalers, jobbers, retailers, and 


others in said District; 
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With result that competition was suppressed among such wholesalers, 
jobbers, and retailers in distribution and sale of its said products, said 
jobbers, ete., were caused to sell the same at the prices suggested by it 
pursuant to understandings or agreements bad with its wholesale dis- 
tributors and others in such District, and they,;and each of them, were 
prevented from selling said products at such lower prices as they might 
deem adequate and warranted by their respective selling costs and com- 
petitive trade conditions generally, and purchasers of said products were 
deprived of the advantages in price which they otherwise would obtain 
from a natural and unobstructed flow of commerce therein, and with 
tendency thereby unduly to hinder and suppress competition in the resale 
of such products in said District and in shipment thereof for resale 
therein to consuming public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. PGad B. Morehouse for the Commission. 

Breed, Abbott & Morgan, of New York City, and Wr. Joseph P. 
Tumulty, of Washington, D. C., for National Distillers Products 
Corporation. 

Mr. Seymour Groshut, of New York City, for Greater New York 
Licensed Liquor Stores Association, Inc. 

Mr. Manuel-J. Davis, of Washington, D. C., for D. C. Exclusive 
Retail Liquor Dealers Association, and along with Mr. Herman C. 
Silverstein, of Jersey City, N. J., for National Retail Liquor Package 
Stores Association. 

Mr. Daniel J. Young, of Boston, Mass., for Metropolitan Boston 
Retail Liquor Package Stores Association, and its officers and 
members. 

Mr, Herman C. Silverstein, of Jersey City, N. J., for New Jersey 
Retail Liquor Package Stores Association and Augustine L. Waldron. 

Weissman & Maretz, of New Haven, Conn., for Connecticut Retail 
Liquor Package Stores Association, Inc. 

Mr, Clarence P. Goldberg, of New York City, for National Insti- 
tute of Wine & Spirit. Distributors, Inc. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that each and 
all of the parties named in the caption hereof, hereinafter referred 
to as respondents, have been, and are, using unfair methods of compe- 
tition In commerce, as “commerce” is defined in said act, and it appear- 
ing to the Commission that a proceeding by it in respect. thereof 
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would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Pararapn 1. Respondent, National Distillers Products Corporation, 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Virginia, having its principal 
office and place of business at 120 Broadway in the city of New York, 
State of New York. It is now, and for more than 1 year last past 
has been, engaged in the business of selling, in constant course of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia, whiskies and other 
alcoholic beverages manufactured by it in its own name and by its 
wholly owned and controlled subsidiary distilleries and rectifying 
plants, including those formerly operated by the American Medicinal 
Spirits Corporation, Penn-Maryland Corporation, A. Overholt & Co., 
Inc., the Old Taylor, and Old Crow Distilleries, near the city of 
Frankfort, State of Kentucky, and others. Since January 1, 1936, 
National Distillers Products Corporation has sold and distributed its 
said products itself, and through the agencies of the following two 
wholly owned subsidiaries: namely, National Distillers Corporation 
of New England, in Massachusetts, Connecticut, and Rhode Island, 
and National Distillers Distributing Co., Inc., selling in New York 
and New Jersey; and also through the following unincorporated sales 
divisions, to wit: American Medicinal Spirits Division, selling the 
products formerly produced by the American Medicinal Spirits Cor- 
poration, aforesaid; the Penn-Maryland Division, selling products 
formerly produced by the Penn-Maryland Corporation including 
‘Gilbey’s Gin; and the Old Overholt Division, selling the products 
of A. Overholt & Co., Inc., aforesaid. In the course and conduct of 
its said business, in its own name, and through the aforesaid subsidiary 
corporations and unincorporated sales divisions, it causes the said 
liquors, when sold, to be transported from the States where produced 
and. distilled, including Kentucky and Pennsylvania, into and through 
various other States of the United States to the purchasers thereof, 
consisting of wholesale distributors and retailers located in other 
States of the United States and the District of Columbia; and in 
the conduct of its said business, this respondent has been, and is, in 
substantial competition with other corporations and with individuals, 
partnerships, and firms likewise engaged in the sale of whiskies and 
other alcoholic beverages in commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent, National Distillers Products Corporation, is one of the 
Jargest distributors of alcoholic liquors in the United States, and there 
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is a large demand for its products. It sells said products in all parts 
of the United States where the sale of liquor is legalized. It main- 
tains, in its own name, and through its aforesaid wholly owned and 
controlled subsidiaries, divisional sales offices located in New York, 
N. Y.; New Orleans, La.; San Francisco, Calif.; and elsewhere, and 
in connection with the sale and distribution of its products, employs a 
large number of salesmen who travel throughout the United States 
calling upon and soliciting the trade of wholesalers, retailers, hotels, 
bars, restaurants, and chain stores, including the Great Atlantic & 
Pacific Tea Co., Liggett’s Drug Stores, Whelan United Drug Stores, 
and others. It does a substantial amount of periodical and newspaper 
advertising, and, with the exception of its sales to chain stores and a 
few direct retail consumer accounts, it makes direct sales through itself 
or through its aforesaid subsidiaries or sales divisions to carefully 
selected wholesale distributors, who, in turn, sell the respondent’s prod- 
ucts to package stores, retailers, and buyers. Respondent prepares and 
publishes from time to time price lists, upon which are scheduled re- 
spondent’s prices to the wholesaler, the suggested minimum wholesale 
price to the retailer, and the suggested minimum resale prices at which 
the retailer is to sell said products to the ultimate purchaser or con- 
sumer. The aforesaid prices vary for different States, individual lists 
being prepared for each locality; and, as hereinafter set out, the said 
alcoholic liquors are sold to said wholesale distributors by respondent 
upon the definite understanding and agreement that said wholesale 
distributors will observe the suggested minimum resale prices and will 
sell only to retailers who likewise observe the suggested minimum 
retail prices. 

Respondent, Greater New York Licensed Liquor Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers located 
and doing business in the State of New York, organized, existing, and 
doing business under and by virtue of the laws of the State of New 
York, having its office and principal place of business at 1819 Broad- 
way, in the city of New York, in said State. Said Association has 
about 300 members engaged in the retail sale of packaged liquors, in- 
cluding the whiskey and other liquor products sold and distributed by 
respondent National Distillers Products Corporation. It is now, and 
has been for more than 1 year last past, engaged in the business of 
attempting to procure and obtain State and national legislation by it 
deemed to be beneficial; enforcing observance of price-maintenance 
policies by its own membership and others, with respect to sales of all 
liquors, and otherwise promoting the common business interests and 
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joint welfare of its respective members for their mutual profit and 
advantage. 

Respondent, D. C. Exclusive Retail Liquor Dealers Association, is 
an incorporated trade association of retail liquor dealers located and 
doing business in the District of Columbia, said corporation having 
been organized, existing, and doing business under and by virtue of 
the laws of the United States for the District of Columbia, having its 
office and principal place of business at Room 829, Woodward Build- 
ing, in the District of Columbia. Said association has about 120 
members engaged in the retail sale of packaged liquors, including the 
whiskey and other liquor products sold and distributed by respondent 
National Distillers Products Corporation. It is now, and for more 
than 1 year last past has been, engaged in the business of attempting 
to procure State and national legislation by it deemed to be bene- 
ficial; enforcing observance of price-maintenance policies by its own 
membership and others, with respect to the sales of all liquors; and 
otherwise promoting the common business interests and joint welfare 
of its respective members for their mutual profit and advantage. 

Respondent, Metropolitan Boston Retail Liquor Package Stores 
Association, is a voluntary unincorporated trade association, having 
its principal office and place of business at No. 18 Tremont Street, in 
the city of Boston, State of Massachusetts. Said association con- 
sists of about 93 percent of all dealers in the said city engaged in the 
retail sale of packaged liquors, including the whiskey and other 
liquor products sold and distributed by respondent National Dis- 
tillers Products Corporation. All of the members of said associ- 
ation are known to the Commission. Those of its officers, execu- 
tive committee, and representative members who are known and can 
be conveniently reached are respondents Matt Patterson, president; 
David R. Shir, secretary; William S. Huber, treasurer; and Samuel 
Levy, Joseph Balter, Samuel Berkman, William Dorr, Benjamin F. 
Folsom, William Gaffney, Joseph Hines, Charles H. Mahoney, A. J. 
McDonald, John McMorrow, John F. Murphy, Edward O’Hearn, 
Benjamin Rodman, Louis Rose, Edward Sliney, Benjamin Starr, and 
Joseph A. Vesce, the latter seventeen respondents being representa- 
tive members constituting the executive committee of said association. 
All the other members of said association are hereby made respond- 
ents without being individually named because they constitute a class 
too numerous to be brought before the Commission in this proceeding 
without manifest inconvenience and delay. Said associations, its offi- 
cers, executive committee, and all its members, jointly and severally, 


192 FEDERAL TRADE COMMISSION DECISIONS 
Complaint : 275. TO. 


are now, and for more than 1 year last past have been, engaged in the 
business of attempting to procure State and national legislation by 
them deemed to be beneficial; enforcing observance of price main- 
tenance policies by its own membership and others with respect to the 
sales of all liquors; and otherwise promoting the common business 
interests and joint welfare of its respective members for their mutual 
profit and advantage. 

Respondent, National Retail Liquor Package Stores Association, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at No. 11 West Forty-second Street, in the 
city of New York, in said State. It is now, and for more than 1 year 
last past has been, engaged in promoting the organization of local re- 
tail liquor dealers associations in various States of the United States 
and the District of Columbia; in attempting to obtain favorable leg- 
islation affecting retail liquor dealers, and to assist such local organi- 
zations, including those associations named as respondents herein, in 
enforcing observance of price-maintenance policies in the retail liquor 
industry. In the course and conduct of its business its exacts and re- 
ceives a fee of 50 cents from each member of the said local associations, 
and said National Retail Package Stores Association acts as the agent 
for the other respondent associations herein named, in assisting and 
promoting the aims and objects of said other associations. 

Respondent, New Jersey Retail Liquor Package Stores Associa- 
tion, is a voluntary unincorporated trade association of approx- 
imately 600 retail liquor dealers located and doing business in the 
State of New Jersey, with its principal office and place of business 
at No. 17 North Warren Street in the city of Trenton in said State. 
Said members are engaged in the retail sale of packaged liquors, 
including the whiskey and other liquor products sold and distributed 
by respondent National Distillers Products Corporation, its wholly 
owned subsidiaries, affiliates, and selling agencies aforesaid. All 
of the members of said association are not known to the Commission. 
The only officer and member thereof who is known and who can be 
conveniently reached is the respondent Augustine L. Waldron, pres- 
ident of said association. All the other members of said association 
are hereby made respondents without being individually named, be- 
cause they constitute a class too numerous to be brought before the 
Commission in this proceeding without manifest inconvenience and 
delay. Said association, its officers, and all its members, jointly and 
severally, are now, and for more than 1 year last past have been, 
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engaged in the business of attempting to procure State and national 
legislation by them deemed to be beneficial; enforcing observance 
of price-maintenance policies by its own membership and _ others, 
with respect to the sales of all liquors; and otherwise promoting the 
common business interests and joint welfare of its respective members 
for their mutual profit and advantage. 

Respondent, Connecticut Retail Liquor Package Stores Association, 
Inc., is an incorporated trade association of retail liquor dealers 
located and doing business in the State of Connecticut, said corpo- 
ration having been organized, existing, and doing business under 
and by virtue of the laws of the State of Connecticut, with its prin- 
cipal office and place of business at No. 129 Church Street, in the 
city of New Haven, State of Connecticut. Said association has about 
325 members engaged in the retail sale of packaged liquors, includ- 
ing the whiskey and other liquor products sold and distributed by 
respondent National Distillers Products Corporation, its wholly 
owned subsidiaries, affiliates, and selling agencies aforesaid. It is 
now, and for more than 1 year last past has been, engaged in the 
business of attempting to procure State and national legislation by 
it deemed to be beneficial; enforcing observance of price-maintenance 
policies by its own membership and others, with respect to the sales 
of all liquors; and otherwise promoting the common business interests 
and joint welfare of its respective members for their mutual profit 
and advantage. 

Respondent, National Institute of Wine and Spirit Distributors, 
Inc., is an incorporated trade association consisting of approximately 
110 members who are wholesale jobbers and importers of liquors, 
said corporation having been organized in 1935 for the purpose of 
joining all organizations of a similar name into one national organ- 
ization. Said corporation was organized, exists, and does business 
under and by virtue of the laws of the State of New York, and has 
its office and principal place of business at No. 120 East Forty-first 
Street, in the city of New York, in said State. Its members are 
engaged in the wholesaling of various brands of alcoholic liquors, 
including the whiskey and other liquor products sold and distributed 
by respondent National Distillers Products Corporation, its wholly 
owned subsidiaries, affiliates, and selling agencies aforesaid. It is 
now, and for more than 1 year last past has been, engaged in the 
business of attempting to procure State and national legislation by 
it deemed to be beneficial; enforcing observance of price-maintenance 
policies by its own membership and others, with respect to the sales 
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of all liquors; and otherwise promoting the common business interests 
and joint welfare of its respective members for their mutual profit 
and advantage. : 

Par. 2. In the course and conduct of its business as aforesaid re- 
spondent, National Distillers Products Corporation, its wholly owned 
subsidiaries, affiliates, and selling agencies aforesaid, sells and distrib- 
utes its alcoholic products to carefully chosen wholesale distributors, 
who, in turn, sell the same to package stores, retailers, bars, and other 
retailers, including other respondents herein named; and furnishes 
said wholesale distributors with price lists upon which are scheduled 
respondent’s price to the wholesaler, the suggested wholesale price to 
the retailer, and the retailer’s suggested selling price to the ultimate 
purchaser or consumer; and, as hereinafter set out, said liquor is 
sold to said wholesale distributors by respondent upon the definite 
understanding and agreement that they will observe the distiller’s 
_ wholesale prices and will sell only to retailers who observe such sug- 
gested retail prices. 

Par, 8. Respondent, National Distillers Products Corporation, in 
the course and conduct of its aforesaid business, in order to stabilize 
and make uniform the resale prices of its said products, adopted, 
established, and has maintained a system or policy of merchandising 
whereby it fixed specified, standard, and uniform resale prices, dis- 
counts, and “mark-ups,” at which its said products should be resold 
by wholesalers and retail dealers, and solicited and secured the active 
support and cooperation of said wholesalers, retail dealers, and the 
other associations and individuals herein named as parties respond- 
ent, individually and collectively, in the maintenance of said resale 
prices, discounts, and “mark-ups,’ and in order to carry out and 
make effective said system or policy, said respondent has entered 
into unlawful agreements and understandings with wholesalers and 
retail dealers directly, and through the various trade associations 
herein named as respondents, purporting to bind said wholesalers, 
retailers, and trade associations to the maintenance of said resale 
prices, discounts, and “mark-ups,” and soliciting and obtaining their 
cooperation in the maintenance of such prices, discounts, and “mark- 
ups.” Pursuant to such contracts, understandings, and agreements, 
this respondent, its wholesale distributors, and the trade associations 
and individuals herein named as respondents, have undertaken to 
prevent, and have prevented, wholesalers and retail dealers from 
reselling said products at prices less than the said minimum resale 
prices fixed by respondent as aforesaid. 

Pursuant to such policy, respondent, National Distillers Products 
Corporation, directly and through the agency of its wholly owned 
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subsidiaries, affiliates, and selling agencies, has entered into agree- 
ments or understandings with its aforesaid wholesale distributors, 
whereby: 

1. Distributors have agreed with National Distillers Products Cor- 
poration to sell only to such retailers as would agree to resell its 
products at minimum prices fixed and agreed upon by and between 
the distributors and the said respondent National Distillers Prod- 
ucts Corporation. 

2. Distributors agreed to sell respondent’s products at a uniform 
fixed price to retailers, and to allow no discounts from the fixed 
lists of prices agreed upon. 

3. National Distillers Products Corporation agreed to maintain 
secret agents for the purpose of enforcing the agreed policies for 
price fixing. 

4. National Distillers Products Corporation agreed to drop from 
its list of distributors those found offering or giving a discount. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices, and to boycott and blacklist all retailers reported to 
them by National Distillers Products Corporation who did not main- 
tain the minimum resale prices suggested. 

6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 

7. Distributors agreed to report to respondent National Distillers 
Products Corporation the names of wholesalers who offered, or who 
were suspected of offering, a discount to retailers. 

8. National Distillers Products Corporation agreed to supply its 
distributors by a prearranged scheme with the names of blacklisted 
retailers. 

9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not to reinstate them until such reinstatement had been 
authorized by National Distillers Products Corporation. 

In furtherance of the aforesaid agreements and understandings, 
respondent, National Distillers Products Corporation, instructed its 
employees and the employees of its said wholly owned subsidiaries, 
affiliated companies, and selling agencies to report to it and to said 
wholly owned subsidiaries, affiliated companies, and selling agencies 
those distributors who violated such agreements, and all retailers 
who failed to maintain the uniform minimum resale prices agreed 
upon; forced out competitive lines of products under threats of dis- 
continuing its supply of products to the wholesale distributors, and 
under threats of taking away the wholesale distributors’ franchises ; 
received and acted upon all such reports; “shopped-out” the stocks of 
retail liquor dealers refusing to observe strictly the said minimum 
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resale prices; cut off the supplies of all “price-cutting” retail dealers ; 
and, generally, by various and divers.other methods and means, re- 
spondent National Distillers Products Corporation did carry into 
effect the aforesaid agreements or understandings with its wholesale 
distributors and retail dealer vendees to the end and effect of main- 
taining a fixed, specified, standard, and uniform system of resale 
prices, discounts, and “mark-ups,” at which its products should be 
sold and resold as aforesaid, and did reinstate offending price-cutting 
retail dealers of its products upon their agreement and promise that 
in the future they would strictly observe such system or scale of 
resale price maintenance thus dictated and forced upon them by re- 
spondent National Distillers Products Corporation by the devices, 
means, and methods hereinbefore set out. 

Said respondent, National Distillers Products Corporation, its 
wholly owned subsidiaries, affiliates, and selling agencies, independ- 
ently, and in cooperation with its wholesale distributors, entered into 
separate agreements and understandings purporting to bind certain 
selected retailers, and the retail trade associations, all members there- 
of, and all the other respondents named herein, to maintain resale 
prices, and in furtherance of such agreements, said respondent, 
through the instrumentality of its wholesale distributors and their 
salesmen, employed, among others, the following means: 

1. A system of reporting price cutters. 

2. Utilizing the information received through such reports to in- 
duce and compel the observance of said resale prices by cutting off 
the supply and refusing to sell its said products to those who did 
not observe and maintain the said resale prices, discounts, and “mark- 
ups” fixed by said respondent, or who sold to others who did not 
maintain the said resale prices, discounts, and “mark-ups” fixed by 
said respondent. 

3. Blacklisting cut-price retailers and instructing distributors to 
cease supplying such retailers. 

4. Making threats to blacklist cut-price retailers, and thereby 
forcing agreements generally to maintain resale prices. 

5. Resorting to a system of shopping out the stock of those retailers 
who were found to either advertise or sell respondent’s products 
below the stipulated price. 

6. Other equivalent cooperative means to maintain said resale 
prices. 

Par. 4. The respondents, Greater New York Licensed Liquor 
Stores Association, Inc.; D. C. Exclusive, Retail Liquor Dealers As- 
sociation ; Métropblitan {Boskon Retail Liquor Package Stores Asso- 
ciation and all its members; Matt Patterson, individually, and as 
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president of Metropolitan Boston Retail Liquor Package Stores 
Association; David R. Shir, individually and as secretary of Met- 
ropolitan Boston Retail Liquor Package Stores Association; William 
S. Huber, individually, and as treasurer of Metropolitan Boston 
Retail Liquor Package Stores Association; Samuel Levy; Joseph 
Balter; Samuel Berkman; William Dorr; Benjamin F. Folsom; 
Wilham Gaffney; Joseph Hines; Charles H. Mahoney; A. J. Me- 
Donald; John McMorrow; John F. Murphy; Edward O’Hearn; 
Benjamin Rodman; Louis Rose; Edward Sliney; Benjamin Starr; 
and Joseph A. Vesce, jointly and severally as representative mem- 
bers and as the executive committee of Metropolitan Boston Retail 
Liquor Package Stores Association; National Retail Liquor Package 
Stores Association; New Jersey Retail Liquor Package Stores Asso- 
ciation, and all its officers, executive committee, and members; Augus- 
tine L. Waldron, individually, and as President and member of New 
Jersey Retail Liquor Package Stores Association; Connecticut Re- 
tail Liquor Package Stores Association, Inc.; and National Institute 
of Wine & Spirit Distributors, Inc., and each of them, hereinafter 
referred to and designated as “retail dealer respondents,” acting 
separately as, and through the mstrumentality of, said trade associa- 
tions, with the purpose and effect of obtaining and maintaining a 
fixed, uniform minimum resale price of liquors sold by the various 
retail dealer members and their competitors, unlawfully conspired, 
combined, confederated, and agreed, with respondent National Dis- 
tillers Products Corporation, directly, and with its wholly owned 
subsidiaries, affiliates, and selling agencies, and each of them, the 
retail dealer members of each association aniong themselves; by and 
through their respective associations; and through the instrumen- 
tality of respondent National Retail Liquor Package Stores 
Association, and with respondent National Distillers Products Cor- 
poration, its wholly owned subsidiaries, affiliated companies, and 
selling agencies, to accept, cooperate in, and enforce the fixed, uni- 
form minimum resale price maintenance system and policy of the 
said National Retail Liquor Distillers Products Corporation, as set 
out in paragraph 3 hereof, and agreed in substance and effect as 
follows: 

1. That retail dealer respondents’ profit should be increased by 
fixing and maintaining a uniform minimum price for liquor. 

2. That fixed prices should be maintained between the retail dealer 
members of each respective trade association. 

3. That the products of those distillers who have permitted their 
liquors to be retailed at a cut price shall be boycotted. 
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4. That only such retail dealer members of each respective trade 
association who promised to maintain uniform minimum resale prices 


should be supplied by National Distillers Products Corporation with» 


its products. 

5. That wholesalers should be notified not to supply any price- 
cutting retailers, and threatened with forfeiture of their franchises 
if such notice were disregarded. 

Pursuant. to, and in execution of, the aforesaid unlawful con- 
spiracies, combinations, confederacies, and agreements or under- 
standings, and with the purpose and effect of making them effective, 
the retail dealer respondents, and each of them, executed and per- 
formed the acts and things by them agreed to be done pursuant to 
such unlawful conspiracies, combinations, confederacies, and agree- 
ments; appointed committees to confer with respondent National 
Distillers Products Corporation, its wholly owned subsidiaries, affil- 
iated companies, and selling agencies, and with various other dis- 
tiller sellers; and by means of exerting improper and unlawful 
pressure, influence, coercion, boycotts, and threats ef boycotts, de- 
manded and received from said respondent National Distillers 
Products Corporation and various other distiller sellers, the adop- 
tion, establishment, and maintenance of the aforesaid and similar 
systems or policies of merchandising, whereby specified, standard, 
and fixed uniform minimum resale prices, discounts, and “mark-ups” 
at which the products of said National Distillers Products Corpora- 
tion and various other distiller sellers should be, and were, resold 
by wholesalers and retail dealers. 

And the various retailers constituting the membership of the vari- 
ous trade associations herein named as respondents, unlawfully con- 
spired, combined, confederated, and agreed among themselves in each 
of their said respective trade associations to fix, and did fix, a uniform 
minimum price at which said liquors of National Distillers Products 
Corporation and other liquor products were to be sold to the public 
in the respective States and Territories in which each of said trade 
associations functioned, and in furtherance and execution of said 
conspiracy, combination, confederation, and agreement, did spy upon 
all retailers, report all price cutting, make demands upon distiller 
sellers that they blacklist such price cutters, and sought to, and did, 
enforce such demand with boycotts, and threats of boycotts, wpon 
the said distiller sellers, and did “shop-out” the stocks of retailers 
who refused to maintain the uniform minimum prices by said mem- 
bership agreed upon, and did reinstate such offending price cutters 
upon receiving their promise and agreement to refrain from further 
price cutting activities, 
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Par. 5. The respondent, Greater New York Licensed Liquor Stores 
Association, Inc., by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by the aforesaid acts and practices 
undertaken and done pursuant to such agreements, operated to 
hinder, obstruct, and restrain the flow of commerce into the State of 
New York, and the direct effect thereof was to suppress competition 
among jobbers, wholesalers, and retail dealers in the distribution 
and sale of liquors, and to prevent them from selling said liquors 
at such lower prices as they might deem adequate and warranted by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in 
price which they otherwise would obtain from a natural and un- 
obstructed fiow of commerce in said products, thus tending unduly 
to hinder and suppress competition in the resale of said products in 
the channels of interstate trade. 

Par. 6. The respondent, D. C. Exclusive Retail Liquor Dealers 
Association, a corporation, by the aforesaid agreements and threats 
of boycotts to distillers and wholesalers, and by the aforesaid acts 
and practices undertaken and done pursuant to such agreements, 
operated to hinder, obstruct, and restrain the flow of commerce into 
the District of Columbia, and the direct effect thereof was to suppress 
competition among jobbers, wholesalers, and retail dealers in the 
distribution and sale of liquors, and to prevent them from selling 
said liquors at such lower prices as they might deem adequate and 
warranted by their respective selling costs and by trade conditions 
generally, and to deprive the purchasers of said products of the ad- 
vantages in price which they otherwise would obtain from a natural 
and unobstructed flow of commerce in said products, thus tending 
unduly to hinder and suppress competition in the resale of said 
products in the channels of interstate trade. 

Par. 7. The respondent, Metropolitan Boston Retail Liquor Pack- 
age Stores Association, and all its members, its officers, and execu- 
tive committee herein named as respondents, by the aforesaid agree- 
ments and threats of boycotts to distillers and wholesalers, and by 
the aforesaid acts and practices undertaken and done pursuant to 
such agreements, operated to restrain the flow of commerce into 
the State of Massachusetts, and the direct effect thereof was to sup- 
press competition among jobbers, wholesalers, and retail dealers in 
the distribution. and sale of liquors, and to prevent them from sell- 
ing said liquors at such lower prices as they might deem adequate 
and warranted by their respective selling costs and by trade condi- 
tions generally, and to deprive the purchasers of said products of the 
advantages in price which they otherwise would obtain from a 
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natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the channels of interstate trade. 

Par. 8. The respondent, National Retail Liquor Package Stores, 
a corporation, by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by cooperating with the aforesaid 
acts and practices undertaken and done by each of the respondent 
retail dealers pursuant to such agreements, operated to restrain the 
flow of commerce into the State of New York, and the direct effect 
thereof was to suppress competition among jobbers, wholesalers, and 
retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might 
deem adequate and warranted by their respective selling costs and 
by trade conditions generally, and to deprive the purchasers of said 
products of the advantages in price which they otherwise would. ob- 
tain from a natural and unobstructed flow of commerce in said prod- 
ucts, thus tending unduly to hinder and suppress competition in the 
resale of said products in the channels of interstate trade. 

Par. 9. The respondent, New Jersey Retail Liquor Package Stores 
Association, and all its members, officers, executive committee, and 
Augustine L. Waldron, its president, by the aforesaid agreements and 
threats of boycotts to distillers and wholesalers, and by the aforesaid 
acts and practices undertaken and done pursuant to such agreements, 
operated to restrain the flow of commerce into the State of New Jersey, 
and the direct effect thereof was to suppress competition among job- 
bers, wholesalers, and retail dealers in the distribution and sale of 
liquors, and to prevent them from selling said liquors at such lower 
prices as they might deem adequate and warranted by their respective 
sellings costs and by trade conditions generally, and to deprive the 
purchasers of said products of the advantages in price which they 
otherwise would obtain from a natural.and unobstructed flow of.com- 
merce in said products, thus tending unduly to hinder and suppress 
competition in the resale of said products in the channels of interstate 
trade. 

Par. 10. The respondent, Connecticut Retail Liquor Package Stores 
Association, Inc., by the aforesaid agreements and threats of boycotts 
to distillers and wholesalers, and by the aforesaid acts and practices 
undertaken and done pursuant to such agreements, operated to restrain 
the flow of commerce into the State of Connecticut, and the direct 
effect thereof was to suppress competition among jobbers, wholesalers, 
and retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might deem 
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adequate and warranted by their respective selling costs and by trade 
conditions generally, and to deprive the purchasers of said products 
of the advantages in price which they otherwise would obtain from a 
natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of said 
products in the channels of interstate trade. 

Par. 11. The respondent, National Institute of Wine & Spirit Dis- 
tributors, Inc., by the aforesaid agreements and threats of boycotts to 
distillers and wholesalers, and by the aforesaid acts and practices 
undertaken and done pursuant to such agreements, operated to restrain 
the flow of commerce into the State of New York, and the direct effect 
thereof was to suppress competition among jobbers, wholesalers, and 
retail dealers in the distribution and sale of liquors, and to prevent 
them from selling said liquors at such lower prices as they might deem 
adequate and warranted by their respective selling costs and by trade 
conditions generally, and to deprive the purchasers of said products 
of the advantages in price which they otherwise would obtain from a 
natural and unobstructed flow of commerce in said products, thus 
tending unduly to hinder and suppress competition in the resale of 
said products in the channels of interstate trade. 

Par. 12. The direct effect of the above-alleged acts and practices 
agreed upon and done by respondent National Distillers Products 
Corporation has been to suppress competition among jobbers, whole- 
salers, and retail dealers in the distribution and sale of respondent’s 
said products; to cause said jobbers, wholesalers, and retail dealers to 
sell said products at the prices fixed and established by said respondent 
pursuant to the understandings and agreements had with its whole- 
sale distributors, and with various trade associations herein named, 
and to prevent them, and each of them, from selling the said products 
at such lower prices as they might deem adequate and warranted by 
their respective selling costs and by trade conditions generally, and 
to deprive the purchasers of said products of the advantages in price 
which they otherwise would obtain from a natural and unobstructed 
flow of commerce in said products, thus tending to unduly hinder and 
suppress competition in the resale of said products in the channels of 
interstate trade. 

Par. 13. The above acts and practices of respondents, and each of 
them, are all to the prejudice of the public and respondents’ competi- 
tors, and constitute unfair methods of competition in commerce within 
the meaning of Section 5 of said Act of Congress entitled, “An Act to 
create'a Federal Trade Commission, to define its powers and duties, 


p) 
and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 23, 1936, issued and 
served its complaint in this proceeding upon the respondents named 
in the above caption, charging them and each of them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and the 
filing of answers thereto, the Commission, by order entered herein, 
granted the motion of respondent, National Distillers Products Cor- 
poration for permission to withdraw its answer and to substitute 
therefor an answer, in which substituted answer said respondent 
admitted for the purposes only of this proceeding, and any pro- 
ceedings which may be brought or instituted under the Federal Trade 
Commission Act as amended and approved March 21, 1938, for the 
recovery of penalties therein provided in case of violation of any 
order to cease and desist which may be issued hereunder, all of the 
material allegations of said complaint, insofar as the same relate to 
acts and practices of said respondent in the District of Columbia, or 
acts and practices of said respondent connected with liquor sold and 
shipped for resale into or in the District of Columbia, except that 
respondent neither admitted nor denied entering into unlawful 
agreements and understandings with the respondent D. C. Exclusive 
Retail Liquor Dealers Association. Said respondent National Dis- 
tillers Products Corporation also stated in said answer that the Com- 
mission might, without trial, without the taking of further evidence, 
and without any intervening procedure, make and enter its findings 
as to the facts and issue and serve upon it an order to cease and 
desist from the unfair methods of competition alleged in said com- 
plaint, which relate to the sale or offering for sale of liquors in the 
District of Columbia or the shipping of liquors for resale in the 
District of Columbia, The said Commission having duly consid- 
ered the above and being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


_ Paracrarn 1. Respondent, National Distillers Products Corpora- 
tion, is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Virginia, having its prin- 
cipal office and place of business at 120 Broadway, in the city of 
New York, State of New York. It is now, and for more than 1 year 
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last past has been, engaged in the business of selling, in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia, whiskies and 
other alcoholic beverages manufactured by it in its own name and by 
its wholly owned and controlled subsidiary distilleries and rectifying 
plants, including those formerly operated by the American Medic- 
inal Spirits Corporation, Penn-Maryland Corporation, A. Over- 
holt & Co., Inc., the Old Taylor, and Old Crow Distilleries, near the 
city of Frankfort, State of Kentucky, and others. Since January 1, 
1936, National Distillers Products Corporation has sold and distrib- 
uted its said products itself, and through the agencies of the follow- 
ing two wholly owned subsidiaries; namely, National Distillers Cor- 
poration of New England, in Massachusetts, Connecticut, and Rhode 
Island, and National Distillers Distributing Co., Inc., selling in New 
York and New Jersey; and also through the following unincorpo- 
rated sales divisions, to wit: American Medicinal Spirits Division, 
selling the products formerly produced by the American Medicinal 
Spirits Corporation, aforesaid; the Penn-Maryland Division, selling 
products formerly produced by the Penn-Maryland Corporation, 
including Gilbey’s Gin; and the Old Overholt Division, selling the 
products of A. Overholt & Co., Inc., aforesaid. In the course and 
conduct of its said business, in its own name, and through the afore- 
said subsidiary corporations and unincorporated sales divisions, it 
causes the said liquors, when sold, to be transported from the States 
where produced and distilled, including Kentucky and Pennsylvania, 
into and through various other States of the United States to the 
purchasers thereof, consisting of wholesale distributors and retailers 
lo¢éated in other States of the United States and the District of 
Columbia; and in the conduct of its said business, this respondent 
has been, and is, in substantial competition with other corporations 
and with individuals, partnerships, and firms likewise engaged in 
the sale of whiskies and other alcoholic beverages in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Since August 15, 1936, National Distillers Corporation of New 
England has distributed only in the Commonwealth of Massa- 
chusetts, and all distribution in the States of Connecticut and Rhode 
Island has since said date been conducted directly by respondent 
National Distillers Products Corporation. National Distillers Dis- 
tributing Co., Inc., was dissolved on October 30, 1936, and since 
September 30, 1936, all products of National Distillers Products 
Corporation have been distributed by National Distillers Products 
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Corporation, in the States of New York and New Jersey. Since on 
or about January 1, 1937, the three unincorporated sales divisions 
of this respondent, namely, the American Medicinal Spirits Division, 
the Penn-Maryland Division, and the Old Overholt Division, were 
discontinued as separate divisions, and all sales activities of all prod- 
ucts of respondent National Distillers Products Corporation, except 
as above indicated, were consolidated into one general sales organ- 
ization without any separate divisional names. 

Respondent, National Distillers Products Corporation, is one of 
the largest distributors of alcoholic liquors in the United States, 
and there is a large demand for its products. It sells said products 
in all parts of the United States where the sale of liquor is legalized. 
It maintains, in its own name, and through its aforesaid wholly 
owned and controlled subsidiaries, divisional sales offices located in 
New York, N. Y.; New Orleans, La.; San Francisco, Calif.; and 
elsewhere, and in connection with the sale and distribution of its 
products, employs a large number of salesmen who travel throughout 
the United States, calling upon and soliciting the trade of whole- 
salers, retailers, hotels, bars, restaurants, and chain stores, including 
the Great Atlantic & Pacific Tea Co., Liggett’s Drug Stores, Whelan 
United Drug Stores, and others. It does a substantial amount of 
periodical and newspaper advertising, and, with the exception of its 
sales to chain stores and a few direct retail consumer accounts, it 
makes direct sales through itself or through its aforesaid subsidiaries 
or sales divisions to carefully selected wholesale distributors, who, in 
turn, sell the respondent’s products to package stores, retailers, and 
buyers. Said respondent prepares and publishes from time to time 
price lists, upon which are scheduled its prices to the wholesaler, the 
suggested minimum wholesale price to the retailer, and the suggested 
minimum resale prices at which the retailer is to sell said products 
to the ultimate purchaser or consumer. The said alcoholic liquors 
are sold to said wholesale distributors in the District of Columbia 
by this respondent upon the definite understanding and agreement 
that said wholesale distributors will observe the suggested minimum 
resale prices and will sell only to retailers who likewise observe the 
suggested minimum retail prices. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent, National Distillers Corporation, its wholly owned sub- 
sidiaries, affiliates, and selling agencies aforesaid, sells and distributes 
its alcoholic products in the District of Columbia, to carefully chosen 
wholesale distributors who, in turn, sell the same to package stores, 
retailers, bars, and other retailers, and furnishes said wholesale dis- 
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tributors with price lists upon which are scheduled respondent’s 
price to the wholesaler, the suggested wholesale price to the retailer, 
and the retailer’s suggested selling price to the ultimate purchaser 
or consumer; and, as hereinafter set out, said liquor is sold to said’ 
wholesale distributors by respondent upon the definite understanding 
and agreement that they will observe the distiller’s wholesale prices 
and will sell only to retailers who observe such suggested retail 
prices. 

Par. 3. Respondent, National Distillers Products Corporation, in 
the course and conduct of its business as aforesaid, in order to stabi- 
lize and make uniform the resale prices of its said products in the 
District of Columbia, adopted, established and has maintained a 
system or policy of merchandising whereby it fixed specified,. 
standard, and uniform resale prices, discounts and “mark-ups,” at 
which its said products should be resold by wholesalers and retail 
dealers in the District of Columbia, and solicited and secured the 
active support and cooperation of said wholesalers and retail dealers 
in the maintenance of said resale prices, discounts and “mark-ups” 
in the District of Columbia; and in order to carry out and make. 
effective said system or policy said respondent has entered into. 
agreements or understandings with wholesalers and retail dealers. 
and others in the District of Columbia, purporting to bind said 
wholesalers, retailers and others to the maintenance of said resale 
prices, discounts and “mark-ups,” and has obtained and accepted 
their cooperation in the maintenance of such prices, discounts and 
“mark-ups.” Pursuant to such agreements or understandings, this 
respondent has prevented wholesalers and retail dealers in the Dis- 
trict of Columbia from reselling said products at prices less than 
the said minimum resale prices fixed by respondent as aforesaid. 

Pursuant to such policy, respondent National Distillers Products 
Corporation has entered into agreements and understandings with 
its aforesaid wholesale distributors in the District of Columbia, 
whereby : 

1. Distributors have agreed to sell only to such retailers as would 
agree to resell its products at minimum prices suggested by National 
Distillers Products Corporation. 

2. Distributors have agreed to sell National Distillers’ products 
at a uniform fixed price to retailers, and to allow no discounts from 
the lists of prices suggested by National Distillers Products Cor- 
poration. 

3. National Distillers Products Corporation agreed to cooperate 
with the aid of its missionary men and other representatives in 
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securing and furnishing all necessary information, for the purpose 
of enforcing the suggested prices. 

4. National Distillers Products Corporation agreed to drop from 
its list of distributors those found offering or giving a discount from 
its suggested price lists. 

5. Distributors agreed to cut off the supplies of all retailers found 
cutting prices and to compile and maintain reports or lists of those 
retailers who did not maintain the minimum resale prices suggested. 

6. Distributors agreed to dismiss salesmen found offering or giving 
a discount or part of their (salesmen’s) commission to retailers. 

7. Distributors agreed to report to respondent National Distillers 
Products Corporation the names of wholesalers who offered, or who 
were suspected of offering, a discount to retailers. 

8. National Distillers Products Corporation agreed to supply its 
distributors with a list of those retailers who did not maintain the 
minimum resale prices suggested. 

9. Distributors agreed to cut off supplies from price-cutting re- 
tailers and not to reinstate them until such reinstatement had been 
authorized by National Distillers Products Corporation. 

In furtherance of the aforesaid agreements and understandings, 
respondent, National Distillers Products Corporation, instructed its 
employees to report to it those distributors in the District of Colum- 
bia who violated such agreements and all retailers who failed to 
maintain in said district the uniform minimum resale prices; and 
received and acted upon such reports, to the end that its supply of 
products on hand with retail liquor dealers and others cutting said 
prices might become exhausted; cut off the supplies of all “price- 
cutting” rob dealers; and, edneraily) by various other methods and 
means, respondent Nubiorial Distillers Products Corporation did 
carry into effect in the District of Columbia the aforesaid agreements 
or understandings with its wholesale distributors and retail dealer 
vendees in the District of Columbia to the end and effect of maintain- 
ing a fixed, specified, standard, and uniform system of resale prices, 
discounts andl “mark-ups” at which its said products should be sold 
and resold as aforesaid, and did reinstate and cause to be reinstated 
offending price-cutting retail dealers of its products upon their agrec- 
ment or indérstanding that in the future they would ébserve. the 
system or scale of resiil price maintenance suggested by respondent, 
National Distillers Products Corporation, by the means and methods 
hereinbefore set out. 

Par. 4. Respondent, National Distillers Products Corporation, with 
the purpose and effect of obtaining and maintaining a fixed uniform, 
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minimum resale price for liquors sold in the District of Columbia and 
shipped into the District of Columbia for resale therein, did combine, 
cooperate, and agree with certain of its wholesale distributors and 
retail dealer vendees to enforce in the District of Columbia the sug- 
gested uniform, minimum resale price maintenance system and policy 
aforesaid of National Distillers Products Corporation and agreed in 
substance and effect as follows: 

1. That retail dealer respondents’ profit should be made uniform 
by fixing and maintaining a uniform minimum price for liquor. 

2. That uniform prices should be maintained by certain retail 
dealers. 

3. That only such retail dealers who promised to maintain uniform 
minimum resale prices should be supplied with the products of the 
National Distillers Products Corporation. 

4. That wholesalers should be notified not to supply any price- 
cutting retailers. 

Pursuant to and in execution of the aforesaid, combinations and 
agreements or understandings, and with the purpose and effect of 
making them effective in the District of Columbia, National Distiliers 
Products Corporation, on its part fully performed and carried out 
the aforesaid understandings or agreements by adopting, establishing, 
and maintaining the aforesaid policies of merchandising with nelaficn 
to liquors sold in the District of Columbia, and liquors shipped for 
resale in the District of Columbia, whereby specified standard and 
uniform minimum resale prices, discounts, and “mark-ups” were fixed, 
at which the products of the said National Distillers Products Cor- 
poration should be and were resold by wholesalers, jobbers, retail 
dealers, and others in the District of Columbia. 

Par. 5. The direct effect of the above-alleged acts and practices 
agreed upon and done by respondent, National Distillers Products 
Corporation, has been to suppress competition among jobbers, whole- 
salers, and retail dealers in the District of Columbia in the distribu- 
tion and sale of respondent’s said products; to cause said jobbers, 
wholesalers, and retail dealers to sell said products at the prices 
suggested by said respondent pursuant to the understandings or 
agreements had with its wholesale distributors, and others in the 
District of Columbia and to prevent them and each of them from 
selling respondent’s said products at such lower prices as they might 
deem adequate and warranted by their respective selling costs and 
by competitive trade conditions generally, and to deprive the pur- 
chasers of said products of the advantages in price which they other- 
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wise would obtain from a natural and unobstructed flow of commerce 
in said products, thus tending unduly to hinder and suppress com- 
petition in the resale of said products in the District of Columbia. 
and in the shipment of said products for resale in the District of 
Columbia to the consuming public. 

Par. 6. It appearing to the Commission that (except for the acts 
and practices of respondent, National Distillers Products Corpora- 
tion, in connection with liquors sold in the District of Columbia and 
shipped for resale therein as hereinabove set forth), the acts and 
practices of said respondent as charged in the complaint transpired 
and occurred either in, or with respect to alcoholic liquors shipped 
for resale into States or Territories having “Fair Trade” laws or pub- 
lic policies in effect therein within the intent and meaning of the Mil- 
ler-Tydings Act (Title VIII of an Act to Provide Additional Reve- 
nue for the District of Columbia and for other purposes, approved 
Aug. 17, 1987, H. R. 7472, Public Act 314, 75th Cong., Ist sess.) the 
Commission has limited its order entered pursuant hereto to the acts 
and practices of respondent National Distillers Products Corporation, 
in the District of Columbia and acts and practices of National Dis- 
tillers Products Corporation in connection with liquor by it sold and 
shipped for resale into the District of Columbia. 

Par. 7. It further appearing to the Commission that the acts and 
practices of all the respondents named in the caption hereof other 
than respondent National Distillers Products Corporation and _re- 
spondent D. C. Exclusive Retail Liquor Dealers Association, tran- 
spired and occurred either in, or with respect to alcoholic liquors 
shipped for resale into States or Territories having “Fair Trade” 
laws or public policies in effect therein within the intent and meaning 
of the Miller-Tydings Act (Title VIII of an Act to Provide Addi- 
tional Revenue for the District of Columbia, and for other purposes, 
approved Aug. 17, 1987, H. R. 7472, Public Act 314, 75th Cong., 1st 
sess.) the Commission has directed by its said order that as to them 
the case be closed without prejudice to the right of the Commission 
to reopen the same in the course of its regular procedure should 
future facts and circumstances warrant. 

Par. 8. The acts and practices with which respondent D. C. Exclu- 
sive Retail Liquor Dealers Association is charged in the said com- 
plaint having been incorporated and charged in a separate and new 
complaint, against that respondent and others, by direction of the 
Commission on March 21, 1938, the Commission has by its order closed 
this case as to the respondent D. C. Exclusive Retail Liquor Dealers 
Association, without prejudice. 
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The aforesaid acts and practices of the respondent National Distil- 
lers Products Corporation are to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on May 31, 1988, by respondent, National Distillers Products 
Corporation, admitting all the material allegations of the complaint, 
insofar as the same relate to the sale or offering for sale of liquors 
in the District of Columbia or the shipping of liquors for resale in the 
District of Columbia, except the allegation that it has entered into 
any unlawful contract, agreement, or understanding, or engaged in 
any unlawful act or practice, with the respondent D. C. Exclusive 
Retail Liquor Dealers Association; said admission having been made 
for the purposes only of this proceeding, and any proceedings which 
may be brought or instituted under the Federal Trade Commission 
Act as amended and approved March 21, 1938, for the recovery of 
penalties therein provided in case of violation hereof; and respondent 
having waived the taking of further evidence and all other interven- 
ing procedure, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent National Distillers Products 
‘Corporation, its agents, salesmen, and employees, in connection with 
the offering for sale, sale and distribution of whiskies and other 
alcoholic beverages in the District of Columbia, and in connection 
with- whiskies and other alcoholic beverages, to be transported into 
the District of Columbia for resale therein, do forthwith cease and 
desist. from : 

1. Entering into or enforcing any contract, agreement, or under- 
standing, verbal or written, with any retailer, jobber, wholesaler, or 
other distributor, the purpose and effect of which is to maintain a 
specified standard or uniform minimum resale price, discount or 
“mark-up” at which respondent’s said products are to be resold by 
such retailers, jobbers, wholesalers, or other distributors; 

2. Enforcing or attempting to enforce the resale of respondent’s 
said products at specified standard or uniform minimum resale prices, 
‘discounts, or “mark-ups” by any of the following methods or means: 
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(a) By reinstating or causing to be reinstated retailers, jobbers, 
wholesalers, or other distributors who have been cut off, upon any 
agreement or understanding with such retailers, jobbers, wholesalers, 
or other distributors, that respondent’s suggested minimum resale 
prices, discounts, or “mark-ups” will thereafter be maintained. 

(b) By circulating, or threatening to circulate, among retailers, 
jobbers, wholesalers, or other distributors, reports or lists of those re- 
tailers, jobbers, wholesalers; or other distributors who have cut prices 
on respondent’s said products. 

(c) By combining or agreeing directly or indirectly with any in- 
dividual or association of individuals to do or cause to be done any of 
the aforesaid acts or things. 

(zd) By combining with retailers, jobbers, wholesalers, or other dis- 
tributors with the purpose and effect of exhausting the supply of its 
products on hand with any other retailers, jobbers, wholesalers or 
other distributors through the purchase of said supply of its products. 

(e) By securing or endeavoring to secure, through contract, agree- 
. ment, or understanding, the active support or cooperation of any 
wholesaler, retail dealer, association, or individual, individually or 
collectively, in the doing of any of the acts or things hereinabove 
prohibited. 

The acts and practices with which respondent D. C. Exclusive Retail 
Liquor Dealers Association is charged in the aforesaid complaint hay- 
ing been incorporated and charged in a separate and new complaint 
against that respondent and others by direction of the Commission 
of March 21, 1938. 

It is further ordered, That the case growing out of the said com- 
plaint against the said respondent, D. C. Exclusive Retail Liquor 
Dealers Association, be, and the same is hereby closed without preju- 
dice to the right of the Commission to resume prosecution thereof, in 
accordance with its regular procedure, pursuant to such new complaint.. 

It further appearing to the Commission that the acts and practices 
of all the respondents named in the caption hereof other than respond- 
ent National Distillers Products Corporation and respondent D. C. 
Exclusive Retail Liquor Dealers Association, transpired and occurred 
either in, or with respect to alcoholic liquors shipped for resale into 
States or Territories having “Fair Trade” laws or public policies in 
effect therein within the intent and meaning of the Miller-Tydings Act 
(Title VIII of an Act to Provide Addusional Revenue for the District, 
of Columbia, and for other purposes, approved Aug. 17, 1937, H. R.. 
7472, Public res 314, 75th Cong., 1st sess.).. 
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It is further ordered, That the case growing out of the Commission’s 
complaint against all of the above-named respondents other than Na- 
tional Distillers Products Corporation and D. C. Exclusive Retail 
Liquor Dealers Association, be, and the same is hereby closed without 
prejudice to the right of the Commission to resume prosecution in 
accordance with its regular procedure whenever future facts and cir- 
cumstances should appear to so warrant. 

lt is further ordered, That the said respondent, within 60 days from 
and after the date of service upon it of this order, shall file with the 
Commission a report or reports in writing, setting forth in detail the 
manner and form in which it is complying and has complied with the 
order to cease and desist hereinabove set forth. 
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WARNER’S RENOWNED REMEDIES COMPANY 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3084. Complaint, Mar. 20, 1937—Decision, June 13, 1938 


‘Where a corporation engaged in distribution and sale of certain medical prepa- 
rations designated as “Dr. H. H. Warner’s Remedies,” and including “War- 
ner’s Renowned Vaginal Creme,” ‘Warner’s Renowned Frem Pills,” and 
“Warner’s Renowned Vigo Tablets”; in describing said named preparations 
in certain booklets, pamphlets, circulars, and show window displays, and 
through circulars or pamphlets distributed to members of the public in 
the boxes in which said preparations were marketed, and also through 
the medium of druggists or through the mails— 

(a) Falsely represented and implied that said “Dr. H. H. Warner’s Renowned 
Vaginal Creme” was a contraceptive and was made under the formula 
and ‘supervision of a member of the medical profession, and that it was a 
competent remedy or treatment for certain specified conditions and ailments 
peculiar to women, and was a competent prophylactic in the treatment or 
cure of various conditions and diseases of the vaginal tract, and was a 
deodorant, and that its general use was safe and harmless, and that it was 
a more powerful antiseptic than carboliec acid or bichloride of mercury ; 

‘((b) Falsely represented and implied that its said “Frem Pills” would produce 
a dangerous abortion in cases of menstruation suspended for pregnancy, 
and would prevent distressing delay in said function when caused by colds, 
exposure, or similar natural causes, and would correct any faulty condition 
of the body and stop ill health of the user, and, through sale under the 
general advertising of “Dr. H. H. Warner’s Remedies,” that it was made 
under the supervision or formula of a member of the medical profession, 
namely, Dr. H. H. Warner, and was prescribed by him for the various 
ailments set forth; and 

(c) Falsely represented and implied that its aforesaid “Vigo Tablets” would 
enable men otherwise unable to lead a normal sex life, to lead such a life, 
assuring the user of vitality and strength, and that the preparation was 
famous for such attributes and a competent remedy, treatment, or cure 
for physical debility and of peculiar value to men in relation to their sex 
life, and, through sale under the general advertisement of “Dr. H. H. 
Warner’s Remedies,” that it was made under the formula or supervision 
of and generally prescribed by a member of the medical profession, namely, 
Dr. H. H. Warner; facts being that while said preparation did contain a 
certain substance of value for such purposes, quantity used was too insig- 
nificant to be of any value in such respect, and another ingredient not 
recognized as a remedy, ete., for the aforesaid purposes was, on the contrary, 
recognized as a deadly and dangerous drug, not safe for use by the public 
generally without supervision of a competent adviser, and preparation was 
not famous for any of its claimed attributes; 

‘With effect of misleading and deceiving many members of the purchasing public 
and of causing them erroneously to believe that such representations and 
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implications were true and to purchase substantial quantities of said! 
preparations as a result of such erroneous and mistaken belief thus engen- 
dered, and of thereby unfairly diverting substantial trade to it from com- 
petitors who do not, in connection with the sale and distribution of their 
respective products, make use of the same or similar misrepresentations; 
to their injury and that of the public: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hail, trial examiner. 

Mr. William L. Taggart for the Commission. 

Mr. O. N. Davies, of Minneapolis, Minn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that the 
Warner’s Renowned Remedies Co., a corporation hereinafter re- 
ferred to as respondent, has been and is using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. The said Warner’s Renowned Remedies Co, is now 
and has been for several years last past a corporation existing and 
doing business under the laws of the State of Minnesota with its 
principal place of business at 13 East Twenty-fifth Street, Minne- 
apolis, Minn. Its principal officers are: A. W. Ross, president; 
O. N. Davis, secretary. 

Respondent has been, and is now, engaged in the business of 
distributing and selling certain medical preparations designated as 
“Dr. H. H. Warner’s Remedies,” among which are “Warner’s Re- 
nowned Vaginal Creme,” “Warner’s Renowned Frem Pills,” and 
“Warner’s Renowned Vigo Tablets,” as well as a large number of 
other products. The respondent causes these products, when sold, 
to be transported from its aforesaid place of business to the pur- 
chasers thereof located in the various States other than the State of 
Minnesota and in the District of Columbia. It maintains a con- 
stant course of trade and commerce in said products so distributed 
and sold by it among and between the various States of the United 
States. 

The respondent in the course and conduct of said business has: 
been, and is, in substantial competition with other corporations and 
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with firms, individuals, and partnerships engaged in the distribu- 
tion and sale of similar products and other products intended and 
designed for similar uses in commerce among and between the various 
States of the United States. 7 

Par. 2. In the operation of its business and for the purpose of 
inducing the purchase of said products known and described as 
“Warner’s Renowned Vaginal Creme,” “Warner’s Renowned Frem 
Pills,” and “Warner’s Renowned Vigo Tablets,’ on the part of 
members of the purchasing public, the respondent has made use of 
certain advertising literature such as booklets, pamphlets, circulars, 
and show window displays containing statements represented to be 
descriptive of the various products herein named and the effective- 
ness of said products when used. The advertising literature herein 
referred to is distributed to members of the purchasing public 
through circulars or pamphlets which are contained in the boxes in 
which said products are marketed, and is also distributed through 
the medium of drug stores or through the United States mails direct 
to the prospective purchasers. 

Par. 3. With reference to the product designated as “Dr. H. H. 
Warner’s Renowned Vaginal Creme” such statements as the follow- 
ing are made: 


Dr. H. H. Warner’s Renowned Vaginal Creme— 
* * * * * * * 


A Powerful Vaginal Antiseptic 


Dr. H. H. Warner’s very latest scientific discovery for Personal Hygiene 
among discriminating women. It is a vaginal antiseptic of proven merit. A 
positive protection against invading germs. Safe, sure, dependable. It is 
the most effective and practical preparation we have ever offered and is 
recommended in the treatment of Leucorrhea (Whites), Inflammation, Vaginitis, 
Soreness, Pain, Vaginal discharge and as a prophylactic in all similar diseases. 

Vaginal Creme does not contain harmful substances such as Bichloride of 
Mercury, Corrosive sublimate, Carbolic Acid or similar dangerous drugs, yet it 
possesses all of their powerful antiseptic properties. 

Vaginal Creme is prepared with a jelly base which allows its wonderful 
antiseptic properties to combine readily with the vaginal secretion and thus 
it is positively carried by it into every fold and crevice throughout the entire 
vaginal passage and thus produces a safe, sure, most satisfactory state of 
complete vaginal antisepsis. Recommended by doctors and physicians every- 
where. Practically all women, at times, are in need of just such a depend- 
able, safe, sure antiseptic and Dr. H. H. Warner’s Vaginal Creme can be 
absolutely relied upon to fill this need and relieve their mind of any further 
care or worry. 

Its soothing and healing qualities are really wonderful and bring quick 
relief to suffering women. It is practically odorless itself and its action 
deodorizes offensive odors and assists very materially in eliminating trouble- 
some and disagreeable discharges, 
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A large four-ounce tube with a sanitary hard rubber nozzle for application 
-and a rubber cap. Complete directions with each tube * * * 

The text of the above statements and others similar thereto not 
herem set out has a tendency and capacity to and does mislead the 
public into the mistaken understanding and erroneous belief that 
the said product has been, and is being, manufactured under the 
formula of a member of the medical profession; that it is a compe- 
tent treatment or remedy for such conditions and ailments peculiar 
to women as leucorrhea (whites), inflammation of the vaginal tract, 
Vaginitis, soreness, pain, and vaginal discharge; that it is a compe- 
tent prophylactic in the treatment or cure of various conditions and 
diseases of the vaginal tract; that its action deodorizes offensive 
odors; that its general use is safe and harmless to the delicate mem- 
brane of the vaginal tract; and that it is a more powerful antiseptic 
than. carbolic acid or bichloride of mercury and is of equivalent 
germicidal strength. 

In truth and in fact the product designated as “Dr. H. H. Warner’s 
Vaginal Creme” or “H. H. Warner’s Renowned Vaginal Creme” is 
not manufactured under the formula of a member of the medical pro- 
fession. It does not form or constitute a competent treatment, rem- 
edy, or cure for the various maladies and diseases peculiar to women 
as hereinbefore set out. It is not a competent or satisfactory 
prophylactic for treatment of various diseases of the vaginal tract. 
It will not deodorize offensive odors and its general use as adver- 
tised is not safe and harmless to the delicate membranes of the 
vaginal tract. It is not as effective as a germicide and is not equiva- 
lent in germicidal strength to carbolic acid or bichloride of mercury. 
The product has no beneficial therapeutic value in the treatment of 
said diseases; and, in fact, in some cases, the constant use of this 
product would have a deleterious effect upon persons making use of 
it. Further, said product is not prepared under the supervision and 
direction of a medical doctor named H. H. Warner. 

Par. 4. The respondent states in its advertising used in the distribu- 
tion of the product designated as “Frem Pills” as follows: 


Warner’s Renowned Frem Pills 


Thousands of women are suffering in silence the agonies of delayed and 
painful menstruation caused by colds, sudden exposure to drafts or other sim- 
ilar natural causes. When some such cause has interfered with Nature’s reg- 
ular function it is only common sense to at once set right the faulty condition, 
-save yourself needless suffering and perhaps permanent damage to the delicate 
feminine organism. 

Warner's Renowned Frem Pills have brought welcome relief to thousands 
_of women and we recommend them to any woman suffering from this ailment 
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caused by the above mentioned conditions. Frem Pills are harmless to take 
but are scientifically compounded to bring ‘the proper results in most cases. 
People differ in their reactions to medicine and Frem Pills are no exception to 
the rule so that it may take more than one box to bring about the desired relief- 
Packed 30 pills to the box and mailed in plain package with full directions. 
for use. 

The text of the above statements has a tendency to and does lead 
the purchasing public into the mistaken and erroneous belief that the 
said product will effectively prevent distressing menstrual delay 
caused by colds, exposure, or similar natural causes and that it will set 
right any faulty condition of the body and stop ill health of the 
female. When sold under the general advertising of Dr. H. H. 
Warner’s Remedies the public is led into the mistaken and erroneous 
belief that the product has been manufactured under the supervision 
of, or formula of, a member of the medical profession named “Dr. 
H. H. Warner” and is prescribed by Dr. H. H. Warner for the ail- 
ments set forth. 

In truth and in fact the product will not effectively prevent dis- 
tressing menstrual delay caused by colds, exposure, or similar natural 
causes nor will the use of the preparation quickly relieve discomfort 
caused by colds, exposure, or similar natural causes as they play prac- 
tically no part in delaying menstruation. The product is not manu- 
factured under the supervision or formula of a member of the 
medical profession or generally prescribed by a member of the medi- 
cal profession named Dr. H. H. Warner as is implied in said adver- 
tising and statements. 

Par. 5. With reference to the product designated as “Vigo oT. 
such statements as the following are made: 


Warner’s Renowned Vigo Tablets 


Are you waging a losing battle? Do you sometimes feel that you have lost 
your grip and are on the wrong side in the game of life? Feel irritable, dis- 
couraged and worn out—no “pep” or vitality? Warner’s Renowned Vigo Tablets: 
tend to strengthen weakened, deficient glands and put hope and courage into. 
dejected hearts. Warner’s Renowned Vigo Tablets contain no opiates or harm- 
ful drugs and are the result of long, careful, scientific research into the underly- 
ing causes of faulty gland action. Do not any longer deny yourself your right 
to enjoy life to the fullest extent—a trial box will convince you. 

VIGO—for MEN—Enjoy a normal life! Don’t Jack vitality and strength. 
Try our famous VIGO Tablets. Introductory offer—Regular $2.00 package, fulh 
30-day treatment, special trial offer $1.00 postpaid in plain package. All cor- 
respondence confidential, * * * 


The text of the above statements has a tendency to and does mis- 
lead the purchasing public into the mistaken and erroneous belief that 
the said use of said product will enable a person to enjoy a normal 
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life assuring the user of vitality and strength and that the product is 
famous for these attributes; that the remedy is a competent treatment 
or remedy for sexual debility and, further, that the product has some 
peculiar value for men. The product when sold under the general 
advertising “Dr. H. H. Warner’s Remedies” leads the public into the 
belief that the product has been manufactured under the supervision 
or formula of and generally prescribed by a member of the medical 
profession named Dr. H. H. Warner. 

In truth and in fact the use of the said product will not enable one 
to enjoy a normal life nor assure the user of vitality and strength. 
There is nothing famous about these tablets. Said product has no 
particular value for men who are suffering from sexual debility or 
other ailments, and the product is not manufactured by Dr. H. H. 
Warner or any person or persons connected with respondent’s 
organization. 

Par. 6. The aforesaid false and misleading statements and repre- 
sentations as used by respondent in offering for sale and selling its 
products as herein described in commerce as herein set forth, have had 
and do now have the tendency and capacity to, and do, mislead and 
deceive members of the purchasing public into the erroneous and mis- 
taken belief that said representations are true and into the purchase 
of ‘substantial quantities of respondent’s product on account of said 
erroneous and mistaken belief induced as aforesaid. As a result 
thereof trade is unfairly diverted from competitors of respondent 
who do not in the sale and distribution of their respective product 
make use of the same or similar misrepresentations. In consequence 
thereof injury has been and is now being done by respondent to com- 
petition in commerce among and between the various States of the 
United. States. 

Par. 7. The methods, acts, and practices of respondent herein set 
forth are all to the prejudice of the public and of respondent’s com- 
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal ‘Trade Commission Act, 
the Federal Trade Commission on March 20, 1987, issued and on 
March 22, 1937, served its complaint in this proceeding upon respond- 
ent, Warner’s Renowned Remedies Co., a corporation, charging it 
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with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said 
complaint, no answer having been filed thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by William L. Taggart, attorney for the Commission, before 
Robert S. Hall, an examiner of the Commission theretofore duly 
designated by it, and in opposition to the allegations of the complaint 
by O. N. Davies, Esq., attorney for the respondent, and said testimony 
and other evidence was duly recorded and filed in the office of. the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, testimony and 
other evidence, brief in support of the complaint, and the Commission 
having duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


Paracrary 1. The said Warner’s Renowned Remedies Co. is now 
and has been for several years last past a corporation existing and 
doing business under the laws of the State of Minnesota, with its 
principal place of. business. at 13 East Twenty-fifth | Street, 
Minneapolis, Minn. 

Respondent has been, and is now, engaged in the business of dis- 
tributing and selling certain medical preparations designated as 
“Dr. H. H. Warner’s Remedies,” among which are “Warner’s Re- 
nowned Vaginal Creme,” “Warner’s Renowned Frem Pills,’ and 
“Warner’s Renowned Vigo Tablets,” as well as a large number of 
other preparations. The respondent causes these preparations, when 
sold, to be transported from its aforesaid place of business to the pur- 
chasers thereof located in the various States other than the State of 
Minnesota and in the District of Columbia. It maintains a constant 
course of trade and commerce in said preparations so distributed and 
sold by it among and between the various States of the United States. 

The respondent, in the course and conduct of said business, has 
been, and is, in substantial competition with other corporations, and 
with firms, individuals, and partnerships engaged in the distribution 
and sale of similar preparations and other preparations intended and 
designed for similar uses in commerce among and between the various 
States of the United States. 

Par. 2. In the operation of its business and for the purpose of in- 
ducing the purchase of said preparations known and described as 
“Dr. H. H. Warner’s Renowned Vaginal Creme” and “Dr. H. H. 
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Warner’s Vaginal Creme,” “Warner’s Renowned Frem Pills,” and 
“Warner’s Renowned Vigo Tablets,” on the part of members of the 
purchasing public, the respondent has made use of certain booklets, 
pamphlets, circulars, and show window displays containing: state- 
ments represented to be descriptive of the various preparations herein 
named and the effectiveness of said preparations when used. The 
advertising literature herein referred to is distributed to members of 
the purchasing public through circulars or pamphlets which are con- 
tained in the boxes in which said preparations are marketed, and is 
also distributed through the medium of drug stores or through the 
United States mails direct to the prospective purchasers. 

Par. 3. The preparation “Warner’s Renowned Vaginal Creme” con- 
sists of boric acid 2 lb. 6 0z., glycerine 2 gal., oxyqinolin sulphate 14 
oz. av., chlorothymol 1 02. 122 gr., lactic acid 4 oz. 412 min., perfume 
q. S., special base sufficient to make 80 lbs. It is applied through a 
pipe tube or applicator inserted by hand in the vagina, and the tube 
squeezed to force the jelly up into the vagina. 

With reference to this preparation such statements as the following: 
are made: 

Dr. H. H. Warner’s Renowned Vaginal Creme— 
* * * * * * * 


A Powerful Vaginal Antiseptic 


Dr. H. H. Warner’s very latest scientific discovery for Personal Hygiene among 
Giscriminating women. It is a vaginal antiseptic of proven merit. A positive 
protection against invading germs. Safe, sure, dependable. It is the most 
effective and practical preparation we have ever offered and is recommended 
in the treatment of Leucorrhea (Whites), Inflammation, Vaginitis, Soreness, 
Pain, Vaginal discharge and as a prophylactic in all similar diseases. 

Vaginal Creme does not contain harmful substances such as Bichloride of 
Mercury, Corrosive sublimate, Carbolic Acid or similar dangerous drugs, yet is 
possesses all of their powerful antiseptic properties. 

Vaginal Creme is prepared with a jellly base which allows its wonderful anti- 
septic properties to combine readily with the vaginal secretion and thus it is 
positively carried by it into every fold and crevice throughout the entire vaginal 
passage and thus produces a safe, sure, most satisfactory state of complete va- 
ginal antisepsis. Recommended by doctors and physicians everywhere. Practi- 
cally all women, at times, are in need of just such a dependable, safe, sure 
antiseptic and Dr. H. H. Warner’s Vaginal Creme can be absolutely relied upon 
to fill this need and relieve their mind of any further care or worry. 

It’s soothing and healing qualities are really wonderful and bring quick re- 
lief to suffering women. It is practically odorless itself and its action de- 
odorizes offensive odors and assists very materially in eliminating troublesome 
and disagreeable discharges. 

A large four-ounce tube with a sanitary hard rubber nozzle for application 
and a rubber cap. Complete directions with each tube. * * * 
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The formula for said preparation is one commonly used in contra- 
ceptive jelly, and the implication from the above and other advertis- 
ing is that it will prevent conception; further the public is led into 
the mistaken understanding and erroneous belief that the said prepa- 
ration has been, and is being, manufactured under the formula and 
supervision of a member of the medical profession; that it is a com- 
petent treatment or remedy for such conditions and ailments peculiar 
to women as leucorrhea (whites), inflammation of the vaginal tract, 
vaginitis, soreness, pain, and vaginal discharge; that 1t is a competent 
prophylactic in the treatment or cure of various conditions and dis- 
eases of the vaginal tract; that its action deodorizes offensive odors; 
that its general use is safe and harmless to the delicate membrane of 
the vaginal tract; and that it is a more powerful antiseptic than 
carbolic acid or bichloride of mercury and is of equivalent germicidal 
strength. 

In truth and in fact the preparation designated as “Dr. H. H. 
Warner’s Vaginal Creme” or “H. H. Warner’s Renowned Vaginal 
Creme” will not prevent conception, and is not manufactured under 
the formula or supervision of a member of the medical profession. 
It does not form or constitute a competent treatment, remedy, or 
cure for the various maladies and diseases peculiar to women as 
hereinbefore set out. It is not a competent or satisfactory prophy- 
lactic for treatment of various diseases of the vaginal tract. It will 
not deodorize offensive odors and its general use as advertised is not 
safe and harmless to the delicate membranes of the vaginal tract. 
It is not as effective as a germicide and is not equivalent in germicidal 
strength to carbolic acid or bichloride of mercury. The preparation 
has no beneficial therapeutic value in the treatment of said diseases; 
and, in fact, in some cases, the constant use of this preparation will 
have a deleterious effect upon the user. Said preparation is not 
prepared under the supervision and direction of a medical doctor 
named H. H. Warner. 

Par. 4. The preparation “Warner’s Renowned Frem Pills” consists 
of the following chemicals and drugs: Ergotin 1 grain, extract of cot- 
ton root bark 1 grain, aloe 1 grain, ferrous sulphate dried 1 grain, 
oil of savin one-sixth min. The preparation is taken internally. 

The respondent states in its advertising used in the distribution of 
the preparation as follows: 


Warner’s Renowned rem Pills 


Thousands of women are suffering in silence the agonies of delayed and 
painful menstruation caused by colds, sudden exposure to drafts or other sim- 
ilar natural causes. When some such cause has interfered with Nature’s 
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regular function it is only common sense to at once set right the faulty condi- 
tion, save yourself needless suffering and perhaps permanent damage to the 
delicate feminine organism, 

Warner's Renowned I'rem Pills have brought welcome relief to thousands of 
women and we recommend them to any woman suffering from this ailment 
enused by the above mentioned conditions. rem Pills are harmless to take 
but are sclentifieally compounded to bring the proper results in most cases. 
People differ in their reactions to medicine and Frem Pills are no exception to 
the rule so that it may take more than one box to bring about the desired 
relief, Packed 30 pills to the box and mailed in plain package with full diree- 
tions for use, 

It is a well known fact that the skip of a period in a female is very 
often due to a pregnancy and not to merely catching cold or being 
exposed to a draft. There are few conditions that will produce 
delays outside of pregnancy, in fact, a female has to have a cold 
with a temperature between 102 and 105 before a cold will have any 
effect on the menstruation period, if at all. The implication from 
the advertising is that the preparation will produce a dangerous 
abortion because pregnancy is the commonest cause of the failure 
to menstruate at a regular time. Further, the statements in the 
advertising have a tendency to, and do, lead the purchasing public 
into the mistaken and erroneous belief that the said preparation will 
effectively prevent distressing menstrual delay caused by colds, expo- 
sure, or similar natural causes, and that it will correct any faulty 
condition of the body and stop ill health of the female. When sold 
under the general advertising of Dr. H. H. Warner’s Remedies the 
public is Jed into the mistaken and erroneous belief that the prepara- 
tion has been manufactured under the supervision or formula of a 
member of the medical profession named “Dr. H. H. Warner” and 
is prescribed by Dr. H. H. Warner for the ailments set forth. 

In truth and in fact, the preparation will not effectively prevent 
distressing menstrual delay caused by colds, exposure, or similar 
natural causes. Colds and exposure play practically no part in 
delaying menstruation. The preparation will not uniformly produce 
an abortion. The preparation is not manufactured under the super- 
vision or formula of a member of the medical profession or generally 
prescribed by a member of the medical profession named Dr. H. H. 
Warner, as implied in said advertising and statements. 

Par. 5. The preparation “Warner’s Renowned Vigo Tablets” con- 
sists of the following chemicals or drugs: Strychnine phos. 1/120 
er., zinc phosphide 1/10 gr. and yohimbine hydroch. 1/12 gr., orchic 
substance 1 grain, muirapauma 1 grain. The preparation is a tablet, 
and is taken internally. 
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Warner’s Renowned Vigo Tablets 


Are you waging a losing battle? Do you sometimes feel that you have lost 
your grip and are on the wrong side in the game of life? Feel irritable, dis- 
couraged and worn out—no “pep” or vitality? Warner’s Renowned Vigo 
Tablets tend to strengthen weakened, deficient glands and put hope and courage 
into dejected hearts. Warner’s Renowned Vigo Tablets contain no opiates or 
harmful drugs and are the result of long, careful, scientific research into the 
underlying causes of faulty gland action. Do not any longer deny yourself 
your right to enjoy life to the fullest extent—a trial box will convince you. 

V1IGO—for MEN—Enjoy a normal life! Don’t lack vitality and strength. 
Try our famous VIGO Tablets. Introductory offer—Regular $2.00 package, 
full 30-day treatment, special trial offer $1.00 postpaid in plain package. All 
correspondence confidential. * * * 

The above and foregoing representations and implications used 
by the respondent in connection with the sale and distribution of 
the preparation “Warner’s Renowned Vigo Tablets” lead the pur- 
chasing public to believe that the use of such preparation will enable 
persons, otherwise unable to lead a normal sex life, to lead a normal 
sex life, assuring the user of vitality and strength, and that the prep- 
aration is famous for these attributes; that the preparation is a 
competent remedy, treatment, or cure for sexual debility, and that 
it is of peculiar value to men in relation to their sex life. While 
the preparation does contain orchic substance taken from the testicles 
of animals which is of value in the treatment of men suffering from 
sexual debility, the quantity used in said preparation is too insignifi- 
cant to be of any value in this respect. Yohimbine hydrochloride, 
commonly referred to as “Spanish fly,” is a very deadly poison and 
a dangerous drug, and it is not recognized as a remedy, treatment, 
or cure for sexual debility or as a restorer of vitality and strength, 
or as being of value to men. On the contrary, it is recognized as a 
deadly and dangerous drug, not safe for use by the public generally 
without the supervision of a competent medical adviser. This prep- 
aration is not famous for any of its claimed attributes. 

This preparation is sold under and as the result of the general 
advertising of “Dr. H. H. Warner’s Remedies” and this advertising 
matter leads the purchasing public to believe that the preparation 
has been manufactured under the formula or supervision of, and is 
generally prescribed by, a member of the medical profession named 
H. H. Warner. In truth and in fact, this preparation is not manu- 
factured under the formula or supervision of, and is not generally 
prescribed by, a member of the medical profession named H. H. 
Warner, or any other member of the medical profession. 
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Par. 6. The above and foregoing acts and practices of the respond- 
ent in using false and misleading and deceptive representations and 
implications, as hereinabove set out, in offering for sale and selling 
its preparations in said commerce, have had, and do now have, the 
tendency and capacity to and do mislead and deceive many members 
of the purchasing public, and cause them erroneously to believe that 
said representations and implications are true and to purchase sub- 
stantial quantities of respondent’s said preparations as the result of 
the erroneous and mistaken belief engendered as aforesaid. As a 
result thereof substantial trade in said commerce is unfairly diverted 
to the respondent from its competitors who do not, in connection 
with the sale and distribution of their respective products, make use 
of the same or similar misrepresentations, to the injury of said 
competitors, and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Warner’s Re- 
nowned Remedies Co., a corporation, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the testimony and 
other evidence submitted before Robert S. Hall, an examiner of the 
Commission theretofore duly designated by it, the briefs filed, and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Warner’s Renowned Remedies 
Co., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of cer- 
tain pharmaceutical preparations now designated as Warner’s Re- 
nowned Vaginal Creme, Warner’s Renowned Frem Pills, and Warn- 
er’s Renowned Vigo Tablets, or of any other preparations possessing 
similar ingredients or properties, whether sold under those names 
or under any other names, do forthwith cease and desist from rep- 
resenting, either directly or by implication, as to the preparation 
designated— 
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1. That it will prevent conception ; 

2. That it is manufactured under the formula or supervision of 
a member of the medical profession ; 

3. That it is a prophylactic, deodorant, is harmless, and a remedy 
and cure for the various maladies and diseases peculiar to women; 
and 

4. That it is a germicide and possesses germicidal strength equal 
to bichloride of mercury and carbolic acid; 
as to the preparation— 


Warner’s Renowned Frem Pills 


1. That it will safely bring on an abortion; 

2. That menstrual delay generally is caused by colds, exposure, or 
similar natural causes; that the preparation is a remedy for men- 
strual delay generally; and 

3. That the preparation is manufactured by or under the super- 
vision of a member of the medical profession ; 
as to the preparation— 


Warner’s Renowned Vigo Tablets 


1. That the taking of the preparation assures a person of vitality 
and strength; 


2. That the preparation has a peculiar value for persons suffering 


from sexual debility ; 

3. That it is manufactured by or under the supervision of a mem- 
ber of the medical profession; and 

4. That the preparation is famous for its claimed attributes. 


It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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Syllabus 


In THE MATTER OF 


SHELTON TUBULAR RIVET COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3107. Complaint, Apr. 17, 1937—Decision, June 14, 1938 


Where 11 corporations, engaged in manufacture and sale of industrial rivets, 


namely, tubular, split, and outside pronged rivets, including compressed 
rivet sets, countersunk rivets, shoulder rivets, ete., but not solid rivets, 
constituting a substantial majority of all manufacturers of such rivets in 
the United States for several years last past, and members or former mem- 
bers of a voluntary, unincorporated organization, composed of principal 
manufacturers of such products in the United States, selling and distribut- 
ing the major part of the total amount of such rivets produced therein, 
and theretofore in open competition among themselves as to price in the 
Sale of said industrial rivets between and among the various States and 
in the District of Columbia; their aforesaid organization, established for 
the purpose, among others, of aiding them in carrying out more effectively 
the hereinbelow set forth agreements and combinations; and the president 
of said organization, and director and in control of its activities for and 
on behalf of its members: with intent of eliminating price competition 
among themselves— ; 


Entered into and carried out an understanding, agreement, combination and 


Q) 


(2) 


(3) 


conspiracy among themselves to fix and maintain, and by which they did fix 
and,maintain, uniform delivered prices to be exacted by them from the 
purchasers of such industrial rivets, and thus to fix the delivered prices 
thereof between and among the various States and in the District of 
Columbia; and in pursuance of such understandings, ete., and to carry 
out the same, among other things— 

Agreed, among themselves, to fix and maintain and, pursuant thereto, 
fixed and maintained uniform delivered prices, including discounts thereon, 
for such rivets sold by the members of the aforesaid organization and each 
of them; 

Induced certain of their members, by intimidation and persuasion, to raise 
their quoted prices, including discounts, to the uniform delivered prices 
fixed as above set forth by the aforesaid understanding, etc.; and 

‘Held meetings of said organization, its members and officers, to devise 


methods of asserting influence, pressure, coercion, or other means of inducing 


coercing and requiring manufacturers and producers of industrial rivets 
to fix, establish, and maintain prices and fix the established and published 
prices, together with designated discounts therefor, and to abide by and 
adhere to such uniform prices and discounts thus fixed ; 


With capacity, tendency, and effect of monopolizing in themselves the business 


of manufacturing, dealing in, and distributing such industrial rivets, un- 
reasonably lessening, eliminating, restraining, stifling, hampering, and sup- 
pressing competition in said industry, depriving the purchasing and con- 


- suming public of the advantages in price, service, and other considerations 


which they would receive and enjoy under conditions of normal and unob- 
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structed or free and fair competition in such industry, and to otherwise 
operate as a restraint in trade and a detriment to the freedom of fair and 
legitimate competition in said industry and to obstruct the natural flow 
of trade in the channels of commerce among and between the several States: 
Held, That such acts and practices and each of them were all to the prejudice 
of the public and competitors and constituted unfair methods of com- 


petition. 

Mr. Robert A. B. Cook of Phipps, Durgin & Cook, of Boston, Mass., 
and Babcock, Hollister, Brown & Newbury, of Buffalo, N. Y., for 
respondent Shelton Tubular Rivet Co., respondent The Institute of 
Tubular-Split and Outside Pronged Rivet Manufacturers and nine 
other respondents, and, as associated with other counsel for three 
other respondents as below set forth, namely, with— 

Winston, Strawn & Shaw, of Chicago, Ill., for Chicago Rivet & 
Machine Co.; 

Larkin, Rathbone & Perry, of New York City, for Penn Rivet 
Corporation ; 

Mr. Francis T. Reeves, of Waterbury, Conn., for Scovill Mfg. Co. 

Hutchins & Wheeler, of Boston, Mass., along with Mr, Robert A. 
Cook, for Judson L. Thomson Mfg. Co. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commision having reason to believe that the 
parties described in the caption hereof, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. Respondent, Shelton Tubular Rivet Co., is an unin- 
corporated company entirely owned, controlled, and operated by the 
hereinafter named respondent Shelton Tack Co. It has its main office 
and principal place of business at Shelton, Conn. 

Respondent, Shelton Tack Co., is a corporation organized and ex- 
isting pursuant to the laws of the State of Connecticut, having its 
principal office and place of business at Shelton, Conn. 

Respondent, Tubular Rivet & Stud Co., is a corporation organized 
and existing pursuant to the laws of the Commonwealth of Massachu- 
setts, having its principal office and place of business at 87 Lincoln 
Street, Boston, Mass. 3 
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Respondent, Judson L. Thomson Mfg. Co., is a corporation duly 
organized and existing pursuant to the laws of the Commonwealth of 
Massachusetts, having its principal office and place of business on 
South Street, Waltham, Mass. 

Respondent, Milford Rivet & Machine Co., is a corporation duly 
organized and existing pursuant to the laws of the State of Connecti- 
cut, having its principal office and place of business in Milford, Conn. 

Respondent, Chicago Rivet & Machine Co., is a corporation or- 
ganized and existing pursuant to the laws of the State of Illinois, 
having its principal office and place of business at 1830 South 
Fifty-fourth Avenue, Chicago, Ill. 

Respondent, Manufacturer’s Belt Hook Co., is a corporation or- 
ganized and existing pursuant to the laws of the State of Illinois, 
having its office and principal place of business at 1315 West Congress 
Street, Chicago, Il. | 

Respondent, National Rivet & Mfg. Co., is a corporation organized 
and existing pursuant to the laws of the State of Wisconsin, having 
its principal office and place of business at Waupun, Wis. 

Respondent, Scovill Mfg. Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Connecticut, having its 
principal office and place of business on Mill Street, Waterbury, Conn. 

Respondent, Penn Rivet Corporation, is a corporation organized 
and existing pursuant to the laws of the State of Virginia, having its 
principal office and place of business at Third and Huntingdon 
Streets, Philadelphia, Pa. 

Respondent, Townsend Co., is a corporation organized and existing 
pursuant to the laws of the State of Pennsylvania, having its princi- 
pal office and place of business at New Brighton, Pa. 

Respondent, John Hassall, Inc., is a corporation organized and 
existing pursuant to the laws of the State of New York, having its 
principal office and place of business at Clay and Oakland Streets, 
Brooklyn, N. Y. 

Respondent, J. W. Coombs Mfg. Co., Inc., is a corporation organ- 
ized and existing pursuant to the laws of the State of Delaware, 
having its principal office and place of business at Fort Washington, 
Pa. 

Par. 2. The respondent, The Institute of Tubular-Split and Out- 
side Pronged Rivet Manufacturers, sometimes known as The Insti- 
tute of Tubular and Split Rivet Manufacturers, is a voluntary 
unincorporated organization composed of the principal manufacturers 
of industrial rivets in the United States which sell and distribute the 
major part of the total amount of industrial rivets produced in the 
United States. It has its office and principal place of business in 
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care of the National Rivet & Mfg. Co., Waupun, Wis. It was 
organized in the summer or fall of 1933 as a trade association for 
the industrial rivet manufacturing industry. All of the respondents 
named in paragraph 1 hereof are or have been members of this 
association.. It had, and now has, for its purpose, among others, 
the more effectively aiding of said respondents named in paragraph 1 
hereof to carry out the unlawful agreement, combination, and con- 
spiracy set forth in paragraph 5 hereof. 

Respondent, William Fleming, Jr., individually, and as president 
of the Institute of Tubular-Split and Outside Pronged Rivet Manu- 
facturers, has his office in care of the National Rivet & Mfg. Co., at 
Waupun, Wis., of which firm he is the president. He directs and 
controls, for and on behalf of the members thereof, the activities of 
the Institute as hereinafter charged. 

Par. 3. The respondents named in paragraph 1 hereof are now en- 
gaged in the manufacture of rivets and similar products at their 
various plants and factories. These rivets are used for industrial 
purposes and are described in various ways such as: Semi-tubular 
Rivets, Full Tubular Rivets, Split Rivets, Counter Sunk Rivets, 
Shoulder Rivets, Outside Pronged Rivets, Rivet Caps, Bifurcated 
Rivets, Brake Lining Rivets, Harness Rivets, etc. The respondents 
do not manufacture the type of rivet used for heavy construction 
work, 

In the course and conduct of the respective businesses of the said 
respondents named in paragraph 1 hereof, said respondents have for 
more than 8 years last past caused and still cause said rivets when 
sold by them to be transported in interstate commerce from their 
respective places of business to, into and through various States of 
the United States, other than the States in which they respectively 
have their factories and places of business, to the purchasers thereof 
in such other States to which such rivets are and have been sold. 

Par. 4. The aforesaid respondents named in paragraph 1 hereof 
now constitute and for more than 3 years last past have constituted 
a substantial majority of all manufacturers of industrial rivets in the 
United States. The said respondents were, prior to 1933 or there- 
abouts, in open competition among themselves as to price in the sale 
of industrial rivets between and among the various States of the 
United States and the District of Columbia. But for the combina- 
tion, understanding, agreement, and conspiracy hereinafter described, 
they would have been, at all times since 1933 or thereabouts, and 
would be now, in such price competition with one another. 

Par. 5. The respondents named in paragraph 1 hereof, acting 
directly and through their respective representatives, and acting in 
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cooperation with each other and with the respondent, The Institute 
of Tubular-Split and Outside Pronged Rivet Manufacturers and its 
officers, of which the respondent William Fleming, Jr., is one, be- 
ginning in the year 1933 and continuing to the present date, entered 
into, and since carried out, an agreement, combination, understanding, 
and conspiracy to restrict, restrain, suppress, and eliminate com- 
petition and to create a monopoly in the sale and distribution of 
industrial rivets in commerce among and between the several States 
of the United States. as described herein. 

In furtherance of said agreement, combination, understanding, and 
conspiracy, referred to above, and in order to more completely effectu- 
ate the same, said respondents named in paragraph 1 hereof, acting 
directly and through their respective representatives and acting in 
cooperation with each other, agreed to organize, and did organize and 
still participate in the operation and control of respondent, The 
Institute of Tubular-Split and Outside Pronged Rivet Manufacturers, 
and since its organization have participated and now participate in 
the activities of said Institute, as more fully hereinafter set out. 

Pursuant to, and for the purpose of carrying out said agreement, 
combination, understanding, and conspiracy referred to above, said 
respondents named in paragraph 1 hereof, acting directly and 
through their designated representatives, and acting in cooperation 
with each other, and in cooperation with the respondent, The Institute 
of Tubular-Split and Outside Pronged Rivet Manufacturers, and its 
officers, have committed and performed, and continue to, and now do, 
perform and engage in, among others, the following acts and 
practices : 

(a) Agreed among themselves to fix and maintain and pursuant 
to such agreement have fixed and maintained and still fix and main- 
tain uniform delivered prices for industrial rivets sold by the afore- 
said members of the said The Institute of Tubular-Sphit and Outside 
Pronged Rivet Manufacturers, and each of them. 

(6) Induced certain of the aforesaid other respondents by intimida- 
tion and persuasion to raise their prices quoted by them to the uniform 
delivered prices fixed as aforesaid by the aforesaid combination, con- 
spiracy, understanding, and agreement. 

(c) Held meetings of The Institute of Tubular-Split and Outside 
Pronged Rivet Manufacturers, its members and officers to devise 
methods of asserting influence, pressure, coercion, or other means of 
inducing coercion and. requiring manufacturers and producers of 
industrial rivets to fix, establish, and maintain prices and fix the 
established and published prices as well as to abide by and adhere to 
said uniform price lists so fixed. 
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(d) Used and engaged in other cooperative acts, coercive means, 
and practices in promoting the establishment of and carr ying out the 
aforesaid program and understanding, combination, conspiracy, and 
confederation set forth herein. 

Par. 6. The capacity, tendency, and effect of said agreement, com- 
bination, understanding, and conspiracy, and the acts and practices of 
the respondents as set forth herein, are, and have been, to monopolize 
in said respondents the business of manufacturing, dealing in, and 
distributing industrial rivets; to unreasonably lessen, eliminate, re- 
strain, stifle, hamper, and suppress competition in said industry; to 
deprive the purchasing and consuming public of the advantages in 
price, service, and other considerations which they would receive and 
enjoy under conditions of normal and unobstructed, or free and fair 
competition in such industry; to otherwise operate as a restraint in 
trade and a detriment to the freedom of fair and legitimate competi- 
tion in said industry; and to obstruct the natural flow of trade in the 
channels of commerce among and between the several States of the 
United States. 

Par. 7. The above alleged acts and things done by respondents as 
set forth herein are monopolistic practices and to the prejudice and 
injury of the public and constitute unfair methods of competition in 
commerce within the intent and meaning, and in violation of Section 
5 of said Act approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act. 
the Federal Trade Commission, on April 17, 1937, issued and served 
its complaint in this proceeding upon the respondents herein, charg- 
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. Subsequent to the issuance 
and service of said complaint, the respondents filed their answers 
thereto, in which answers the respondents (except the Penn Rivet 
Corporation and the Scovill Mfg. Co., both of whom pray dismissal 
of this proceeding as to them) admitted, for the purposes only of 
this proceeding, and any proceedings which may be brought or 
instituted under the Federal Trade Commission Act as amended 
and approved March 21, 1938, for the recovery of penalties therein 
provided in case of violation of any order to cease and desist which 
may be issued hereunder, all of the material allegations of said com- 
plaint, insofar as the same relate to the business of selling or offering 
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for sale industrial rivets, which term as used herein shall be deemed 
to mean tubular, split, and outside pronged rivets, including com- 
pressed rivet sets, countersunk rivets, shoulder rivets, bifurcated 
rivets, rivet caps, brake lining rivets, harness rivets, and similar 
rivets, but not, however, including solid rivets, and also stated in 
such answers that the Commission might without trial, without the 
taking of further evidence, and without any intervening procedure, 
make and enter its findings as to the facts and issue and serve upon 
them and each of them an order to cease and desist from the unfair 
methods of competition alleged in said complaint, insofar as they 
relate to the business of selling or offering for sale of industrial 
rivets as above defined. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the said answers 
thereto, and the motions to dismiss filed on behalf of the Penn Rivet 
Corporation and the Scovill Mfg. Co., and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, Shelton Tubular Rivet Co., is an 
unincorporated company entirely owned, controlled, and operated 
by the hereinafter named respondent, Shelton Tack Co. It has its 
main office and principal place of business at Shelton, Conn. 

Respondent, Shelton Tack Co., is a corporation organized and 
existing pursuant to the laws of the State of Connecticut, having its 
principal office and place of business at Shelton, Conn. 

Respondent, Tubular Rivet & Stud Co., is a corporation organized 
and existing pursuant to the laws of the Commonwealth of Massachu- 
setts, having its principal office and place of business at 87 Lincoln 
Street, Boston, Mass. 

Respondent, Judson L. Thomson Mfg. Co., is a corporation duly 
organized and existing pursuant to the laws of the Commonwealth 
of Massachusetts, having its principal office and place of business 
on South Street, Waltham, Mass. 

Respondent, Milford Rivet & Machine Co., is a corporation duly 
organized and existing pursuant to the laws of the State of Con- 
necticut, having its principal office and place of business at Milford, 
Conn. 

Respondent, Chicago Rivet & Machine Co., is a corporation organ- 
ized and existing pursuant to the laws of the State of Illinois, having 
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its principal office and place of business at 1830 South Fifty-fourth 
Avenue, Chicago, Ill. : i 

Respondent, Manufacturer’s Belt Hook Co., is a corporation or- 
ganized and existing pursuant to the laws of the State of Illinois, 
having its office and principal place of business at 1815 West Congress 
Street, Chicago, Ill. 

Respondent, National Rivet & Mfg. Co., is a corporation organized 
and existing pursuant to the laws of the State of Wisconsin, having 
its principal office and place of business at Waupun, Wis. 

Respondent, Scovill Mfg. Co., is a corporation organized and ex- 
isting pursuant to the laws of the State of Connecticut, having its 
principal office and place of business on Mill Street, Waterbury, 
Conn. 

Respondent, Penn Rivet Corporation, was a corporation organized 
and existing pursuant to the laws of the State of Virginia, but has, 
since the institution of this proceeding, been dissolved by a certifi- 
cate of dissolution issued by the State of Virginia under date of 
May 5, 1987. 

Respondent, Townsend Co., is a corporation organized and exist- 
ing pursuant to the laws of the State of Pennsylvania, having its 
principal office and place of business at New Brighton, Pa. 

Respondent, John Hassall, Inc., is a corporation organized and 
existing pursuant to the laws of the State of New York, having its 
principal office and place of business at Clay and Oakland Streets, 
Brooklyn, N. Y. 

Respondent, J. W. Coombs Mfg. Co., Inc., is a corporation or- 
ganized and existing pursuant to the laws of the State of Delaware, 
having its principal office and place of business at Fort Wash- 
ington, Pa. 

The respondent, The Institute of Tubular-Split and Outside 
Pronged Rivet Manufacturers, sometimes known as The Institute 
of Tubular and Split Rivet Manufacturers, is a voluntary unincor- 
porated organization composed of the principal manufacturers of 
industrial rivets, as hereinabove defined, in the United States, which 
sell and distribute the major part of the total amount of said rivets 
produced in the United States. It has its office at Waupun, Wis. 
It was organized in the summer or fall of 1933 as a trade associa- 
tion for the rivet manufacturing industry. All of the respondents 
named above are now or have been members of this association. 
It had, and now has, for its purposes, among other things, the more 
effectively aiding of said respondents named above to carry out the 
unlawful agreement and combination set forth in paragraph 4 hereof. 
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The respondent, William Fleming, Jr., individually and as presi- 
dent of The Institute of Tubular-Split and Outside Pronged Rivet 
Manufacturers, his his office in care of the National Rivet & Mfg. 
Co., at Waupun, Wis. He directs and controls, for and on behalf 
of the members thereof, the activities of the Institute. 

Par. 2. The aforesaid members of the aforesaid Institute of 
Tubular-Split and Outside Pronged Rivet Manufacturers, named 
in paragraph 1 hereof, are now, and for more than 3 years last past 
have been, engaged at their respective places of business in the manu- 
facture of industrial rivets, as hereinabove described, of various 
sizes and dimensions. 

In the course and conduct of their business, all of the said respond- 
ents named in paragraph 1 hereof, for more than 3 years last past, 
have caused and still cause said rivets when sold by them to be trans- 
ported in interstate commerce from their respective places of business 
to, into and through the District of Columbia and the various States 
of the United States, other than the States in which they respectively 
have their factories and places of business, to the purchasers thereof 
in such other States and in the District of Columbia. 

Par. 3. The aforesaid respondents, named in paragraph 1 hereof, 
now constitute and for more than 3 years last: past have constituted a 
substantial majority of all manufacturers of industrial rivets, as 
hereinabove described, in the United States. The said respondents 
were, prior to 1933 or thereabouts, in open competition among them- 
selves as to price in the sale of industrial rivets as hereinabove defined 
between and among the various States of the United States and in 
the District of Columbia. But for the understanding, agreement, 
combination, and conspiracy hereinafter described, they would have 
been, at all times since 1933 or thereabouts, and would be now, in such 
price competition with one another. 

Par. 4. During the year 1933, the following-named respondents: 
Shelton Tubular Rivet Co., Shelton Tack Co., Tubular Rivet & Stud 
Co., Judson L. Thomson Mfg. Co., Milford Rivet & Machine Co., 
Chicago Rivet & Machine Co., Manufacturer’s Belt Hook Co., Na- 
tional Rivet & Mfg. Co., Townsend Co., John Hassall, Inc., J. W. 
Coombs Mfg. Co., Inec., The Institute of Tubular-Split and Outside 
Pronged Rivet Manufacturers, and William Fleming, Jr., individu- 
ally and as president of The Institute of Tubular-Split and Outside 
Pronged Rivet Manufacturers, for the purpose of eliminating price 
competition among themselves, entered into and have since carried 
out an understanding, agreement, combination, and conspiracy among 
themselves to fix and maintain, and by which they have fixed and main- 
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tained, uniform delivered prices to be exacted by them from the 
purchasers of said industrial rivets, as hereinabove defined, and thus 
to fix the delivered prices of said rivets entering into commerce 
between and among the various States of the United States and of 
the District of Columbia. Pursuant to, and for the purpose of, 
carrying out said understanding, agreement, combination, and con- 
spiracy, said respondents have, among other things, done the 
following: 

(a) Agreed among themselves to fix and maintain, and, pursuant 
to such agreement, have fixed and maintained uniform delivered 
prices, including discounts thereon, for industrial rivets, as herein- 
above defined, sold by the aforesaid members of the said The Institute 
of Tubular-Split and Outside Pronged Rivet Manufacturers, and 
each of them. 

(6) Induced certain of the aforesaid respondents by intimidation 
and persuasion to raise the prices quoted by them, including dis- 
counts, to the uniform delivered prices fixed as aforesaid by the 
aforesaid understanding, agreement, combination, and conspiracy. 

(c) Held meetings of The Institute of Tubular-Split and Outside 
Pronged Rivet Manufacturers, its members and officers to devise 
methods of asserting influence, pressure, coercion or other means of 
inducing coercion, and requiring manufacturers and producers of 
industrial rivets, as hereinabove defined, to fix, establish, and main- 
tain prices and fix the established and published prices, together with 
designated discounts therefor, as well as to abide by and adhere to 
said uniform prices and discounts so fixed. 

Par. 5. The capacity, tendency, and effect of said understanding, 
agreement, combination, and conspiracy, and the acts and practices 
of the respondents named in paragraph 4 hereof are, and have been, 
to monopolize in said respondents the business of manufacturing, 
dealing in, and distributing industrial rivets as hereinabove defined; 
to unreasonably lessen, eliminate, restrain, stifle, hamper, and sup- 
press competition in said industry; to deprive the purchasing and 
consuming public of the advantages in price, service, and other con- 
siderations which they would receive and enjoy under conditions of 
normal and unobstructed, or free and fair competition in such in- 
dustry; to otherwise operate as a restraint in trade and a detriment 
to the freedom of fair and legitimate competition in said industry ; 
and to obstruct the natural flow of trade in the channels of com- 
merce among and between the several States of the United States. 

Par. 6. The manufacture of rivets by the respondent, the Scovill 
Mfg. Co., is purely incidental to its general manufacturing business, 
and are made primarily for its own use. It was only a nominal] 
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member of The Institute of Tubular-Split and Outside Pronged 
Rivet Manufacturers, and there is no evidence that it engaged in the 
acts and practices referred to in paragraph 4 hereof. 


CONCLUSION 


The aforesaid acts and practices of the respondents, and each of 
them, named in paragraph 4 hereof, are all to the prejudice of the 
public and to their competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers 
thereto filed herein by all of the respondents, in which answers said 
respondents (except the Penn Rivet Corporation and the Scovill 
Mfg., Co., both of whom pray for dismissal), admitted all the mate- 
rial allegations of the complaint, insofar as this proceeding relates 
to the business of selling or offering for sale of industrial rivets, 
which term as used herein shall be deemed to mean tubular, split, and 
outside pronged rivets, including compressed rivet sets, countersunk 
rivets, shoulder rivets, bifurcated rivets, rivet caps, brake lining 
rivets, harness rivets, and similar rivets, but not, however, including 
solid rivets; said admissions having been made only for the purposes 
of this proceeding and any proceeding which may be brought or 
instituted by virtue of the authority contained in the Federal Trade 
Commission Act, as amended and approved March 21, 1938, for the 
recovery of penalties therein provided in case of any violation hereof, 
and respondents (except the said Penn Rivet Corporation and. the 
Scovill Mfg. Co.) having waived the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
(except the said Penn Rivet Corporation and the Scovill Mfg. Co.) 
have violated the provisions of the Federal Trade Commission Act: 

Tt is ordered, That the said respondents, Shelton Tubular Rivet 
Co., Shelton Tack Co., Tubular Rivet & Stud Co., Judson L. Thom- 
son Mfg. Co., Milford Rivet & Machine Co., Chicago Rivet & Ma- 
chine Co., Manufacturer’s Belt Hook Co., National Rivet & Mfg. 
Co., Townsend Co., John Hassall, Inc., J. W. Coombs Mfg. Co., Inc., 
The Institute of Tubular-Split and Outside Pronged Rivet Manu- 
facturers, and William Fleming, Jr., individually and as president 
of The Institute of Tubular-Split and Outside Pronged Rivet Manu- 
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facturers, their respective officers, agents, and employees, cease and 
desist from entering into and carrying out any understanding, agree- 
ment, combination, or conspiracy between and among any two or 
more of said respondents or between and among any one or more 
of the respondents and any member or members of the industry 
for the purpose or with the effect of restricting, restraining, or monop- 
olizing, or eliminating competition in the sale in interstate com- 
merce of industrial rivets as hereinabove described and as a part 
of such understanding, agreement, combination, or conspiracy from 
doing any of the following acts or things: 

(a) Agreeing to fix and maintain and fixing and maintaining uni- 
form delivered prices; 

(b) Inducing by intimidation or persuasion members of the indus- 
try to raise the prices quoted by them to the uniform delivered 
prices resulting from said understanding, agreement, combination, 
or conspiracy ; 

(c) Holding meetings of The Institute of Tubular-Split and Out- 
side Pronged Rivet Manufacturers, its members and officers, to devise 
methods of asserting influence, pressure, coercion, or other means 
of inducing or requiring manufacturers and producers of industrial 
rivets to fix, establish, or maintain prices or to fix, establish, and 
publish prices for industrial rivets or to abide by or adhere to any 
uniform price list resulting from such said understanding, agree- 
ment, combination, or conspiracy ; 

(dq) Using and engaging in other cooperative acts, coercive means 
and practices in promoting the establishment of, and carrying out 
said understanding, agreement, combination, or conspiracy ; 

Provided, That nothing herein contained shall prevent the lawful 
gathering, compilation, and distribution to the trade of statistics, 
including discounts, net prices, terms, and conditions and other par- 
ticulars of closed transactions. 

It is further ordered, That because of its dissolution on May 5, 
1937, the complaint herein be, and the same hereby is, dismissed as 
to the respondent Penn Rivet Corporation; 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondent, Scovill Mfg. Co., because 
there is no evidence showing that it participated in the acts and 
practices charged in the complaint; 

It is further ordered, That all the respondents hereinabove men- 
tioned, except the Penn Rivet Corporation and the Scovill Mfg. Co., 
shall within 60 days after service upon thém of this order, file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which they have complied with this order. 
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AMERICAN HEALTH SOCIETY, INC., AND MEDICAL BOOK 


DISTRIBUTORS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2761. Complaint, Apr. 10, 1936—Decision, June 15, 1938 


Where two corporations respectively engaged in the publication and sale and 


(a) 


(Dd) 


(¢) 


sale and distribution of a two-volume set of books entitled ‘Health 
Knowledge”’— 

Represented, through such statements as “The New, Revised Edition of 
1934,” on the title page thereof, that said books were modern and new, or 
recently revised, notwithstanding fact that no substantial revision of the 
original text, as issued in 1919, had ever been made, either in the 1931 reprint 
or the 1984 new edition, and the books were not new, up-to-date medical 
works, but were antiquated and recommended many treatments not now 
recognized or accepted by the medical profession as being the proper and 
eustomary treatment for the particular illnesses or diseases for which 
recommended, and many of the modern diagnoses and treatments of the 
various diseases and illnesses mentioned in said publication were omitted; 
Represented that said books were written by outstanding and eminent 
medical authorities, through statement, on the title page of all copies of 
each of the various editions, that the editor in chief, whose name was fol- 
lowed by the title “M. D.,” was assisted by a corps of competent physicians 
and surgeons from the leading hospitals, colleges, and universities of the 
United States and foreign countries, and through including in each edition,. 
among other statements, a list of alleged eminent medical authorities who, 
allegedly, had contributed to the work, notwithstanding fact that none of 
said authors contributed in any way toward the writing of the work,. 
though, in various instances, books written by them were consulted, and 
many of such authorities listed as having been consulted had been dead for: 
a number of years, and, in several instances, authorities thus referred to: 
were never connected with the institution mentioned in such connection by 
said work; and 

Represented, through use of the corporate name “American Health Society,” 
on the part of said distributor corporation on the identifying cards supplied 
to its salesmen, along with the statement that the salesman was from such 
society and authorized to “call on your home and give a health talk,” and 
through trade literature of one sort and another supplied them, and refer- 
ring to and describing said “Health Knowledge,” that the said salesmen 
were connected with a health society or public or private health authorities, 
or that the publishers and distributors of such books were endorsed by and 
affiliated with public health authorities ; 


With capacity and tendency to mislead and deceive members of the purchasing 


public and induce them to purchase sets of said “Health Knowledge” in the 

erroneous belief that it was a modern, up-to-date set of books written by 

outstanding physicians for use in the home diagnosis and treatment of ail-- 

ments and diseases, and that the publishers and distributors thereof were 
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endorsed by and affiliated with public health authorities, and to divert 
unfairly trade to them from competitors ‘selling, without misrepresenting, 
similar products in commerce among the various States: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors and constituted unfair methods of competition. 


Before Ur. William C. Reeves, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Mr. James E. Duross, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that American 
Health Society, Inc. and Medical Book Distributors, Inc. have been 
and are using unfair methods of competition In commerce as ‘“‘com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereto would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapy 1. The respondent, American Health Society, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the said State of New York, having been chartered in 1932, with its 
principal office and place of business located at 1476 Broadway, in 
the city of New York, within the State of New York. Said re- 
spondent is now and for more than 1 year last past has been engaged 
in the sale of medical books, including a two-volume set known as 
“Health Knowledge,” and the distribution thereof between and among 
the various States of the United States. It causes said books known 
as “Health Knowledge,” when sold by it, to be transported to the 
purchasers thereof located in the State of New York and various other 
States of the United States. There is now and has been for a long 
time, to wit, more than 1 year, last past, a constant current of trade 
and commerce by respondent in said set of books known as “Health 
Knowledge” between and among the various States of the United 
States. 

In the course and conduct of its said business said respondent is 
now and for a long time, to wit, more than 1 year last past, has been 
in substantial competition in commerce between and among the vari- 
ous States of the United States with various other corporations, part- 
nerships, firms, and individuals engaged in the interstate sale and 
distribution of medical books. 
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Par. 2. Said respondent, Medical Book Distributors, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York with its principal office and place of business 
located at 1476 Broadway, in the city of New York, within the State 
of New York. Said respondent, Medical Book Distributors, Inc., is 
now and for more than 1 year last past, has been engaged in the pub- 
lication and the interstate sale and distribution of medical books 
among which is a two-volume set known as “Health Knowledge.” It 
causes said medical books, including the two-volume set known as 
“Health Knowledge,” when sold by it, to be transported to the pur- 
chasers thereof located in the State of New York and in various other 
States of the United States. There is now and has been for more 
than 1 year last past, a constant current of trade and commerce by 
said respondent, Medical Book Distributors, Inc., in said two-volume 
set of medical books known as “Health Knowledge” between and 
among the various States of the United States. 

In the course and conduct of its said business said respondent, 
Medical Book Distributors, Inc., for more than 1 year last past, 
has been in substantial competition in commerce between and among 
the various States of the United States with various other corpora- 
tions, partnerships, firms, and individuals engaged in the publication 
and interstate sale and distribution of other medical books, 

Par. 3. The medical books known as “Health Knowledge,” pub- 
lished and sold by the respondent Medical Book Distributors, Inc., 
and sold and distributed by the respondent, American Health Society, 
Inc., comprise a two-volume set of books, containing various plates 
and charts, suggesting and recommending methods for home diag- 
nosis and home treatment of various diseases and illnesses. Said 
“Health Knowledge” is known and described as “New Revised Edi- 
tion, 1934” and lists a large number of alleged contributors thereto. 
The said two-volume set of medical books known as “Health 
Knowledge” was copyrighted in 1919. 

Par. 4. Said respondent, Medical Book Distributors, Inc., in the 
course and conduct of its said business, as hereinbefore set out in 
paragraph 2, sells its said two-volume set of medical books known 
as “Health Knowledge” to various persons, firms, and corporations 
located throughout the various States of the United States, and 
including said respondent American Health Society, Inc. Said 
respondent, Medical Book Distributors, Inc., causes its said two- 
volume set of medical books known as “Health Knowledge,” when 
sold by it, to be transported to the purchasers thereof located 
throughout the various States of the United States. 
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Par. 5. Said respondent, American Health Society, Inc., in the 
course and conduct of its said business, as hereinbefore set out im 
paragraph 1, has maintained and now maintains crew managers and 
salesmen who are located in the various cities of the several States 
of the United States. Said respondent, American Health Society; 
Inc., causes its said salesmen, in making their calls to present a card 
which states that the salesman is from the American Health Society 
and is authorized to call “in your home and give a health talk.” 
Said respondent, American Health Scciety, Inc., in the course and 
conduct of its said business does not engage in newspaper adver- 
tising except in rare instances, but furnishes its crew managers and 
its salesmen with various literature, including a prospectus which 
shows representative pages from “Health Knowledge” and various 
pamphlets, folders, and letters describing said “Health Knowledge.” 
In the regular course and conduct of its said business the crew man- 
agers and salesmen of said respondent, American Health Society, 
Inc., call at various homes located in the residential sections of the 
various cities of the several states of the United States and interview 
prospective purchasers, who are usually women. Sales are made on 
contracts calling for a small down payment with the balance m 
monthly installments, said installments to be mailed in to the office 
of said respondent, American Health Society, Inc., located in the 
city of New York. 

Par. 6. Said two-volume sets of medical books, known as “Health 
Knowledge,” published and sold by said respondent, Medical Book 
Distributors, Inc., and sold and distributed by said respondent, 
American Health Society, Inc., as hereinabove set forth in para- 
graphs 1 and 2, have and do now contain various false, deceptive, 
and misleading statements. Among the said statements which were 
and are now contained in said two-volume set of medical books 
known as “Health Knowledge” is the statement contained in the 
said books that it is the “New Revised Edition, 1984,” whereas in 
truth and in fact said “Health Knowledge” is not a new and up to 
date medical work, and in truth and in fact most of the modern 
diagnoses and treatments of the various diseases mentioned in said 
“Health Knowledge” are omitted and the treatments recommended in 
said “Health Knowledge” are old treatments now abandoned by the 
medical profession. Said work “Health Knowledge” contains, 
among other false, deceptive and misleading statements, a list of 
alleged “eminent medical authors” who were allegedly contributors 
to said work, and names institutions with which it is alleged said 
contributors are affihated, whereas in truth and in fact said con- 
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tributors did not submit their own works for inclusion in “Health 
Knowledge,” but said works were read over and edited by a staff 
of physicians and in that manner were included in “Health Knowl- 
edge.” Said statements, giving the names and medical affiliations 
of said contributors, are false, deceptive, and misleading because in 
truth and in fact in many instances the medical institutions, societies 
and hospitals do not, in truth and in fact, exist, and in most of the 
instances the contributors named either are not now or never have 
been connected with the institution with which they are alleged in 
“Health Knowledge” to be affiliated. Although the statement is 
contained in “Health Knowledge” that it is the “New Revised Edi- 
tion, 1934,” in truth and in fact a number of the alleged contributors 
thereto have been dead for many years. 

Said respondents, in said two-volume set of medical books known 
as “Health Knowledge,” published, sold and distributed by said 
respondents, have created and are now creating upon the public the 
impression that “Health Knowledge” is a modern work for home 
use in the diagnosis and treatment of disease, that it was written 
by eminent and outstanding physicians and that said authors are 
connected with the leading medical institutions of the world, 
whereas in truth and in fact said “Health Knowledge” is not a 
modern book for home use in diagnosis and treatment of disease, 
but is an antiquated and outmoded work containing treatments 
which are not now recognized by the medical profession as efficient, 
it was not written by its alleged authors, and its alleged authors 
have neither been nor are they now affiliated with said medical 
institutions and numerous of the alleged medical institutions in 
truth and in fact have no existence. 

Par. 7. The use by said respondents, American Health Society, 
Inc. and Medical Book Distributors, Inc., of the foregoing false, 
deceptive, and misleading representations contained in said two- 
volume set of medical books known as “Health Knowledge,” and the 
use by respondent, American Health Society, Inc., of cards repre- 
senting that its salesmen were authorized by the American Health 
Society to call “in your home and give a health talk,” as hereinabove 
alleged in paragraph 5 hereof, have had and do now have the capac- 
ity and tendency to mislead and deceive the public into the errone- 
ous and untrue belief that “Health Knowledge” is in truth and in 
fact a modern and efficient book written by outstanding physicians 
for use in the home treatment of disease, and that the publishers 
and distributors thereof are endorsed by and affiliated with the 
health authorities. As a result of such false, deceptive, and mislead- 
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ing statements contained in said “Health Knowledge” published, 
sold, and distributed by said respondents, American Health Society, 
Inc. and Medical Book Distributors, Inc., trade is diverted to said 
respondents from other publishers of medical works for home use 
and thereby injury has been done and is being done by said respond- 
ents, American Health Society, Inc. and Medical Book Distributors, 
Inc., to competition in commerce among and between the various 
States of the United States. 

Par. 8. Said false, deceptive, and misleading statements contained 
in said “Health Knowledge” published, sold, and distributed by said 
respondents, American Health Society, Inc. and Medical Book Dis- 
tributors, Inc., have resulted in injury to said respondents’ competi- 
tors and to retail dealers and in prejudice to the buying public and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved. 
September 26, 1914, and entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, Frnprncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 10, 1936, issued its com- 
plaint in this proceeding against the respondents, American Health 
Society, Inc., and Medical Book Distributors, Inc., charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answers thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Reuben J. Martin, attorney for the Commission, be- 
fore William C. Reeves, an examiner of the Commission theretofore 
duly designated by it, and a stipulation as to certain facts executed 
by the respondents was made a part of the record herein by order 
duly entered, no testimony or other evidence in opposition to the alle- 
gations of the complaint was introduced by the respondents; and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answers thereto, testimony and other evidence, and brief in support of 
the complaint, respondents having failed to file briefs herein and hav- 
ing not requested oral argument; and the Commission, having duly 
considered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 
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Paracraru 1. The respondent, Medical Book Distributors, Inc., is 
a corporation organized under the laws of the State of New York,. 
and maintains its place of business at 1476 Broadway, New York 
City, within said State of New York. Respondent Medical Book 
Distributors, Inc., publishes a two-volume set of books entitled 
“Health Knowledge.” Said respondent causes said books, when sold, 
to be transported to the respective purchasers thereof from its place 
of business in New York, N. Y., through and into, various other 
States of the United States. In the course and conduct of its said 
business, said respondent Medical Book Distributors, Inc., has been,. 
and is now, in active competition with numerous persons, partner- 
ships, and other corporations also engaged in the publication, sale, 
and distribution, or the sale and distribution of similar books in com- 
merce among and between the several States of the United States and 
in the District of Columbia. 

Par. 2. The respondent, American Health Society, Inc., is a cor- 
poration organized under the laws of the State of New York, and 
maintains its place of business at 1476 Broadway, New York City, 
within said State of New York. Said respondent American Health 
Society, Inc., acts as the agent for the respondent Medical Book 
Distributors, Inc., in the sale and distribution of the books, “Health: 
Knowledge,” published by said respondent Medical Book Distrib- 
utors, Inc. Said respondent American Health Society, Inc., causes: 
said books, when sold, to be transported to the respective purchasers 
thereof from its place of business in New York, N. Y., through and 
into various other States of the United States. In the course and con- 
duct of its said business, said respondent American Health Society,. 
Inc., has been, and is now, in active competition with numerous per- 
sons, partnerships, and other corporations also engaged in the sale and 
distribution of similar books in commerce among and between the 
several States of the United States and in the District of Columbia. 

Par. 3. The books published and distributed by the respondents 
under the title of “Health Knowledge,” as set out in paragraph I 
and 2 hereof, comprise a two-volume set of books containing various 
plates and charts, and suggest and recommend methods for home 
diagnosis and treatment of various diseases and illnesses. Said 
“Health Knowledge” was first copyrighted in 1919. Thereafter, in 
1931, a reprint of such books was issued; and in 1934 a new edition 
of “Health Knowledge” was issued, which said edition was described 
on the fly-leaf thereof as a “New, Revised Edition”; but in fact no: 
substantial revision of the original text, as issued in 1919, has ever 
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been made in the subsequent editions. -The title pages of all copies 
of each of the various editions contain the name of J. L. Corish, M. D., 
who is described therein as the editor in chief of “Health Knowledge.” 
Said title pages of each edition also contain the statement that the 
editor in chief was assisted by a corps of competent physicians and 
surgeons from the leading hospitals, colleges, and universities of the 
United States and foreign countries. Although the two-volume set 
of books designated as “Health Knowledge” is described on the title 
pages therein as “New, Revised Edition, 1934,” said books are not 
new, up-to-date medical works, but are antiquated works which 
recommend many treatments not now recognized or accepted by the 
medical profession as being the proper and customary treatment 
for the particular illness or disease for which they are recommended 
‘in said books. Many of the modern diagnoses and treatments of the 
various diseases and illnesses mentioned in said “Health Knowledge” 
care omitted. 

Each edition of “Health Knowledge” contains, among other state- 
ments, a list of alleged eminent medical authors, who were allegedly 
-contributors to said work. None of the said alleged eminent medical 
authors contributed in any way toward the writing of the work, but 
in various instances, books written by said alleged eminent medical 
authors were consulted. Although “Health Knowledge, New Re- 
vised Edition, 1934” purports to be a modern, up-to-date work, a 
number of the medical authorities who were listed therein as having 
been consulted in the preparation of said work have been dead for 
a number of years, and in several instances, the authorities alleged 
to have been consulted were never connected with the institution with 
which they are alleged, by said work, to have been connected. 

Par. 4. In the course and conduct of its said business of selling and 
distributing “Health Knowledge, New, Revised Edition, 1934” the 
respondent American Health Society, Inc., has employed, and now 
employs, crews of salesmen, each crew under the charge of a manager, 
which said crews are located in various cities of the United States. 
Said respondent American Health Society, Inc., furnishes to its sales- 
men cards identifying the salesmen. Said cards have stated that the 
salesman is from the American Health Society and is authorized to 
“call in your home and give a health talk.” Said respondent Ameri- 
can Health Society also furnishes to its salesmen various forms of 
literature, including a prospectus showing representative pages from 
“Health Knowledge,” and various pamphlets, folders, and letters 
describing “Health Knowledge,” which said prospectus and other ad- 


vertising matter is made use of by the salesmen in making sales of 
“Health Knowledge.” 
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Par..5. The inclusion by the respondents in said work of the list of 
“Authorities Consulted,” and the use by the salesman of such identi- 
fication card, prospectus, and advertising matter, has the capacity 
and tendency to mislead and deceive members of the public and to- 
mduce them to purchase sets of said “Health Knowledge” in the 
erroneous belief that “Health Knowledge” is a modern, up-to-date set 
of books written by outstanding physicians for use in the home diag- 
nosis and treatment of ailments and diseases, and that the publishers 
and distributors of “Health Knowledge” are endorsed by, and are 
affiliated with, the public health authorities. Said misrepresentations 
and practices on the part of the respondents have had, and do now 
have, the capacity and tendency unfairly to divert trade to the re- 
spondents from competitors selling similar products in commerce 
among and between the various States of the United States who do 
not misrepresent their said products. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Medical Book 
Distributors, Inc., and American Health Society, Inc., are to the 
prejudice and injury of the public and of respondents’ competitors,. 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of 
respondents, testimony and other evidence taken before William C.. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, and the brief 
filed herein by counsel for the Commission, and the Commission hav- 
ing made its findings as to the facts and its conclusion that said 
respondents, American Health Society, Inc., and Medical Book Dis- 
tributors, Inc., have violated the provisions of the Federal Trade 
Commission Act; 

It is ordered, That the respondents, American Health Society, Inc., 
and Medical Book Distributors, Inc., whether trading under said 
name, or any other names, their officers, representatives, agents, and. 
employes, in connection with the offering for sale, sale, and dis- 
tribution of the two-volume set of books now known as, and sold 
under the name of, “Health Knowledge,” or under any other name, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 


246 FEDERAL TRADE COMMISSION DECISIONS 
Order oF Eh DEG: 


1. Representing, through such statements as “The New, Revised 
Edition of 1934,” or other statements of like import and meaning, 
or in any other manner, that said books are modern, up-to-date, new, 
or recently revised ; 

2. Representing that said books are a modern, up-to-date medical 
treatise for use in the home diagnosis and treatment of various ill- 
nesses and diseases, and contain the methods of diagnosis and treat- 
ment of various illnesses and diseases which are in current use and 
accepted by the general medical profession ; 

3. Representing, by means of inclusion of names of outstanding 
‘and eminent medical authorities under the heading of “Authorities 
Consulted,” or in any other manner, that said books were written 
by outstanding and eminent medical authorities of the United States 
or foreign countries ; 

4, Representing, through the use of the words “American Health 
Society” in the corporate name of the respondent American Health 
Society, Inc., or through the use of any other word or words of 
similar import and meaning, or by the use of identification cards, 


or other advertising matter, or in any other manner, that their > 


salesmen are in any way connected with any health society or any 
public or private health authorities, or that the publishers and dis- 
tributors of such books are endorsed by, and are affiliated with, any 
public health authorities. 

It ts further ordered, That the respondents, American Health So- 
ciety, Inc., and Medical Book Distributors, Inc., shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with the order hereinabove set forth. 
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KELLY J. SHADDY, DOING BUSINESS AS MAGIC 
CHEMICAL CoO. 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 2870. Complaint, June 30, 1986—Decision, June 15, 1938 


‘Where an individual engaged in the manufacture of a vegetable oil preparation 
for the treatment of the scalp and hair, and in the sale of said preparation 
as a “Hair Rejuvenator’— 

Palsely represented, through radio broadcasts, pamphlets, advertising matter, 
testimonials, and otherwise, that “Dandruff is the main cause of baldness,” 
ete., and that said preparation would eradicate dandruff and stop falling 
hair and stimulate and promote the growth of hair-and induce new hair 
to grow to replace that. which had fallen out, and that it took care of 
the entire needs of the hair, continually helping to keep the hair organs 
functioning normally in accordance with nature, ete., and promoted lively 
hair growth and was the world’s safest hair dressing; _ 

Facts being dandruff is not principal cause of baldness, there is no one prepa- 
ration that will serve as a specific for all conditions or disorders of the 
scalp or hair, and aforesaid various representations were false and 
misleading ; 

With effect of misleading and deceiving retailers and members of the purchasing 
‘public into the erroneous belief that its preparation possessed the prop- 
erties, capacities, and beneficial values claimed for it as above set forth, 
cand into purchase thereof in and on account of such beliefs, and with 
result of placing in the hands of retailers thereof the means of deceiving 
and misleading members of the purchasing public as to the true merits 
and properties of the product, and of diverting thereby unfairly trade to 
him from competitors selling in commerce who do not falsely represent 
that their respective preparations will eradicate or permanently remove 
dandruff or stop or prevent falling hair or accomplish the other results 
claimed by him for his said preparations: 

Held, That such acts, practices and representations were to the injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Charles P. Vicini, Mr. Henry M. White, and Mr. John J. 


Keenan, trial examiners. 
Mr. T. H. Kennedy, Mr. P. C. Kolinski, and Mr. Merle P. Lyon for 


the Commission. 
Mr. Roger A. Bramy, of San Francisco, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Kelly J. 
Shaddy, doing business as Magic Chemical Co., hereinafter referred 
to as respondent, has been and now is using unfair methods of compe- 
tition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be to the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, Kelly J. Shaddy, doing business as Magic 
Chemical Co., maintains his manufacturing establishment and prin- 
cipal place of business at 370 Turk Street, San Francisco, Calif- 
Respondent is and for more than 2 years last past has been engaged 
in the manufacture of a vegetable oil preparation for the treatment 
of the scalp and hair, and has been engaged in the sale of said prepa- 
ration under the trade name of “Shaddy’s Hair Rejuvenator” between 
and among the various States of the United States and in the District 
of Columbia. During all of said time he has caused, and still causes, 
said product when sold by him to be transported from his place of 
business in California, or other places within the United States, to 
purchasers thereof, some located in the State of California and others 
located in various States of the United States other than the State of 
origin of the shipment, and in the District of Columbia. In the 
course and conduct of his said business respondent is now, and for 
more than two years last past has been, in constant competition with. 
other persons, firms, partnerships, and corporations engaged in the 
sale of hair tonics and other preparations intended for use on the 
human hair and scalp in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, described herein, 
respondent for more than 2 years last past has, by means of radio 
broadcasts, pamphlets, advertising matter, testimonials, and other- 
wise, represented, and still represents, that his said product, when 
applied to the scalp and hair, eradicates dandruff, takes care of the 
entire needs of the hair, and continually helps keep the hair organs 
functioning normally in accordance with Nature, stimulates perfect 
circulation, stops falling hair, promotes lively hair growth, and is the 
world’s safest hair dressing. 

Respondent has distributed said pamphlet, advertising matter, 
and testimonials among his prospective customers and placed the 
same in the hands of his agents and distributors in various States. 
of the United States for use by them in advertising his said product. 

Respondent has likewise represented that his said product is a hair 
rejuvenator and that dandruff is the main cause of baldness. 
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Said representations have been made and are made by respondent 
in such a way that purchasers and prospective purchasers of respond- 
ent’s products are led to believe that respondent’s product will cure 
or relieve any or all of the diseases or ailments above set forth. 

_ In truth and in fact each and every said representation has been 
and is untrue, and respondent’s said product is not, nor has it ever 
been a rejuvenator, nor has it ever, nor does it now eradicate dan- 
druff, take care of the entire needs of the hair and continually help 
keep the hair organs functioning normally in accordance with Na- 
ture, stimulate perfect circulation, stop falling hair, and promote 
lively. hair growth, nor is it the world’s safest hair dressing. It is 
not true that dandruff is the main cause of baldness. 
~The aforesaid representations of the respondent have had and still 
have a capacity and tendency to mislead and deceive, and have 
misled and deceived, and still mislead and deceive retailers and the 
purchasing public into the erroneous belief that said product of 
respondent has all the properties, capacities, or effects claimed for 
it by the respondent, as aforesaid, and the use of said misrepresenta- 
tions causes them to purchase respondent’s product in such erroneous 
belief. The aforesaid misrepresentations by the respondent have 
placed, and still place, in the hands of retailers of the product of 

“respondent hereinabove described the means of deceiving and mis- 
leading the purchasing public. 

Par. 3. There are among the competitors of respondent manufac- 
turers and distributors of hair tonics and other preparations intended 
for use on the human hair and scalp who truthfully represent the 
properties, capacities, or effects of their said products. 

By the representations made by the respondent, as set out herein- 

~-- xbove, trade has been and still is unfairly diverted to the respondent 
from such competitors and thereby substantial injury has been done, 
and still is being done, by respondent to competition in interstate 
commerce. 

Par. 4. The above acts and things done by the respondent are all 
to the injury and prejudice of the public and the competitors of 
respondent in interstate commerce within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 30, 1936, issued and subse- 


250 FEDERAL TRADE COMMISSION DECISIONS 
Findings o7 Te: 


quently served its complaint in this proceeding upon the respondent, 
Kelly J. Shaddy, doing business as Magic Chemical Co., charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the alle- 
gations of said complaint were introduced by P. C. Kolinski and 
Thomas H. Kennedy, attorneys for the Commission, before Charles 
P. Vicini, Henry M. White, and John J. Keenan, examiners of 
the Commission theretofore duly designated by it (no testimony or 
other evidence being introduced by the respondent); and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, brief in support of the 
complaint (no brief having been filed by the respondent and no oral 
argument having been requested) ; and the Commission having duly 


considered the same and being now fully advised in the premises, finds > 


that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Kelly J. Shaddy, is an individual doing 
business as Magic Chemical Co. He maintains his manufacturing 
establishment and principal place of business at 370 Turk Street, San. 
Francisco, Calif, Respondent is, and for more than 2 years last past 
has been, engaged in the manufacture of a vegetable oil preparation 
for the treatment of the scalp and hair, and in the sale of said prep- 
aration under the trade name of “Shaddy’s Hair Rejuvenator.” 
During all of said time he has caused, and still causes, said product, 
when sold by him, to be transported from his place of business in 
California to purchasers thereof, some located in the State of Cali- 
fornia and others located at various States of the United States other 
than the State of California, and in the District of Columbia. Re- 
spondent maintains, and has maintained, a course of trade in said 
vegetable oil hair preparation in commerce among and between the 
various States of the United States and in the District of Columbia. 
In the course and conduct of his said business respondent. is now, 
and for more than two years last past has been, in competition with 
other persons, firms, partnerships, and corporations engaged in the 
sale of hair tonics and other preparations intended for use on the 
human hair and scalp in commerce between and among the various 
States of the United States and in the District of Columbia. 
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Par. 2. In the course and conduct of his business, described herein, 
respondent for more than 2 years last past has represented, and 
still represents, by means of radio broadcasts, pamphlets, advertising 
matter, testimonials, and otherwise, that when applied to the scalp 
and hair, his said product eradicates dandruff; takes care of the 
entire needs of the hair; continually helps keep the hair organs 
functioning normally in accordance with nature; stimulates perfect 
circulation, stops falling hair, promotes lively hair growth, and is the 
world’s safest hair dressing. 

Typical radio broadcasts advertising respondent’s product are the 
following: 

Shaddy’s Hair Rejuvenator definitely and positively corrects dandruff, stops 
falling hair and stimulates and promotes the growth of hair. 

Try Shaddy’s Hair Rejuvenator! It will stop that falling hair and will induce 
new hair to grow to replace that which has fallen out! 

Dandruff is the main cause of baldness. It clogs the hair follicles, destroys. 
normal scalp circulation and prevents hair growth. Shaddy’s Hair Rejuvenator 
gets at the very roof of this trouble by eradicating dandruff and stimulating: 
normal circulation. Shaddy’s stops falling hair and restores beauty and lustre 
to the hair. 

An advertising leaflet issued by respondent contained the follow- 
ing representations: 

Try this most sensational Hair Invigorating and Rejuvenator of them all— 
Shaddy’s. Dandruff eradicates hair, but Shaddy’s eradicates dandruff. For 
many years Shaddy’s has been the standard of Beauticians because it takes 
eare of the entire needs of the hair—continually helps keep the hair organs: 
functioning normally in accordance with nature; stimulates perfect circulation, 
eradicates dandruff and scabs, stops falling hair and promotes lively hair 
growth. 

Respondent has distributed said pamphlet, advertising matter, and 
testimonials among his prospective customers and placed the same 
in the hands of his agents and distributors in various States of the: 
United States for use by them in advertising his said product. 
Respondent has likewise represented that his said preparation is a 
hair rejuvenator and will rejuvenate the growth of hair, and that 
dandruff is the principal cause of baldness. 

All of the aforesaid statements and representations on the part of 
the respondent are made in such a way that purchasers and pro- 
spective purchasers of respondent’s preparations are led to mistakenly 
and erroneously believe that said preparation will cure, or relieve, 
any or all of the ailments and disorders above referred to and will 
accomplish the results claimed by respondent. 

Par. 3. An analysis of respondent’s preparation made by a govern- 
mental agency shows that the preparation consists of cottonseed oil 
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with a small amount of oil of bay and capsicum added thereto. Based 
upon the testimony of expert witnesses, the Commission finds that said 
preparation is not a hair rejuvenator and will not rejuvenate the 
growth of hair. In order to rejuvenate hair or the growth of hair, it is 
necessary to change the old, senile cells to young odills and this cannot 
‘be accomplished by iepeeaine S preparation. Said preparation will 
not permanently remove or eradicate dandruff. In truth and in fact, 
each and every representation made by the respondent, as above set 
out, is misleading and untrue. Respondent’s said preparation does 
not take care of the entire needs of the hair and continually keep the 
hair organs functioning normally in accordance with nature, or stim- 
ulate perfect circulation. Said preparation does not stop or prevent 
falling hair or promote or bring about hair growth. It is not the 
world’s safest hair dressing. Respondent’s preparation will not ful- 
fill any of the aforesaid claims made for it by respondent. Respond- 
ent’s representation that dandruff is the principal cause of baldness 
is likewise untrue. Generally speaking, there are four types of bald- 
ness. One is the congenital type of loss of hair which begins in early 
childhood. The second is the premature type of baldness which is 
generally due to a family trait or predisposition. This type is often 
inherited from ancestors. The third type is the senile type, and the 
fourth is that type which is due to disease or infection. The majority 
of cases of baldness are not due to, or associated with, dandruff in any 
way. Preparations designed for application to the head in cases where 
there is an infection or disease of the scalp or skin are not valuable 
or beneficial unless they have incorporated in them a germicidal or 
antiseptic. There is no one preparation that will serve as a specific 
for all conditions or disorders of the scalp or hair. Such diseased 
‘conditions or disorders are very often due to some external infection, 
‘a low grade condition of the body generally, malnutrition, or other 
‘causes, many of which are not in any way beneficially affected by the 
‘application of a preparation of the character here involved. 

Par. 4. The aforesaid false and misleading representations on the 
part of respondent have had, and still have, the capacity and tendency 
to mislead and deceive, and have misled and deceived, retailers and 
members of the purchasing public into the erroneous belief that. re- 
spondent’s said preparation possesses the properties, capacities and 
beneficial values claimed for it by the respondent, as aforesaid, and 
into the purchase of respondent’s preparation in and on account of 
such beliefs. In addition, the aforesaid, misrepresentations on the 
part of the respondent place in the hands of retailers of said prepara- 
tion a means of deceiving and misleading members of the purchasing 
-public as to the true merits and properties of said product. 
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As a result thereof, trade has been diverted unfairly to the respond- 
ent and the retailers of respondent’s preparation from competitors 
selling hair preparations in like commerce who do not falsely represent 
that their respective preparations will eradicate or permanently re- 
move dandruff, or stop or prevent falling hair, or will accomplish the 
other results claimed by respondent for his preparation. 


CONCLUSION 


The aforesaid acts, practices and representations of respondent, 
Kelly J. Shaddy, trading as Magic Chemical Co., are all to the prej- 
udice and injury of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence in support of the allegations of said 
complaint, and the brief filed in support of the complaint, respondent 
having not filed brief herein and having not requested oral argument, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Kelly J. Shaddy, an individual, 
doing business under the name Magic Chemical Co., or under any 
other name, in connection with the offering for sale, sale, and dis- 
tribution of a vegetable oil preparation for use on the scalp, now 
designated as “Shaddy’s Hair Rejuvenator,” or of any other prepara- 
tion containing substantially similar ingredients, or possessing sub- 
stantially similar properties, whether sold under that name or under 
any other name in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from representing, directly or in- 
directly : 

1. That said preparation eradicates or permanently removes dan- 
druff ; 

2. That said preparation takes care of the entire needs of the hair, 
or stimulates perfect circulation, or plays any part in keeping the hair 
organs functioning normally; 

3. That said preparation stops or prevents falling hair; 

4. That said preparation will grow hair or promote or in any way 
bring about hair growth; 
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5. That said preparation rejuvenates the growth of hair or is a hair 
rejuvenator ; 

6. That said preparation is the world’s safest hair dressing; 

7. That dandruff is the main cause of baldness. 

It is further ordered, That the respondent shall within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 


BLEECKER-FOSTER, INC. 255 


Syllabus 


In THE Marrer oF 


BLEECKER-FOSTER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2679. Complaint, May 22, 1936'—Decision, June 23, 1938 


Where a corporation engaged in sale and distribution of food flavors, novelties, 


(a) 


and certain toilet preparations— 

Represented, in publications of general interstate circulation, that its 
salesmen, representatives, or dealers earned up to $25 a day and secured 
very large numbers of new customers in specified period, through such 
Statements as “I want 500 more men—to earn up to $25.00 a day! Be 
a branch manager for George F. Foster,’ “C. Angel, of Milwaukee, secured 
25,000 George F. Foster’s customers in six months,” “* * * In six 
months the G. F. Foster’s fast-selling products and plan put Angel out of 
debt and established him in a business so big, so profitable, that it was 
almost unbelievable. Thousands of other G. F. Foster’s agents, distribu- 
tors and branch managers can tell similar stories of amazing earnings 
and success” ; 


Facts being the average earnings of its salesmen, etc., in ordinary course of 


business under normal conditions, were less than the amounts thus rep- 
resented as being earned; 


With intent and effect of enabling it to make contacts with prospective dealers, 


(b) 


representatives, or salesmen and persons who were seeking employment 
and who would purchase the commodity offered for sale by it and sold 
by it to such dealers, ete., with payment in full required before receipt by 
them for resale to the consuming public on their own account; 

Grossly misrepresented the values and regular selling prices of its prod- 
ucts, through transmitting and delivering to its representatives, etc., com- 
modities and merchandise under such plan of advertising as “Look! You 
ean sell a $6. Flash for only 99¢ and make 50¢ on every deal you hand 
out,” and depicted in such connection a photostatic reproduction of a box 
containing a purported pearl necklace with a price tag of $2.50 attached 
thereto, 3-ounce bottle of perfume, box of face powder, and jar of facial 
cream ; 


Facts being retail value of the necklace was approximately ten cents, and that 


(c) 


of the other three items, twelve cents, eight cents, and fifteen cents, re 
spectively ; and 

Caused fictitious price marks, greatly in excess of the usual and customary 
retail prices for the products involved, to be affixed to other goods offered 
by it, including its “Jersey Maid Baking Powder,” sold ordinarily by its 
representatives, ete., for 25 cents and price-marked 50 cents, and its “The 
Eternal Youth Crystals,” sold customarily by it to its dealers, ete., for 24 
cents and retailed by them for 75 cents, and price-marked $1.50; 


With effect of causing prospective dealers, representatives and salesmen, mem- 


bers of the purchasing public, to form the erroneous and mistaken belief 


1 Amended. 
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that such statements and representations were true and, in reliance thereon, 
to purchase the commodities offered by it in preference to similar products 
offered by its competitors, and of inducing such representatives, etc., of 
competitors to cease their business with latter and enter into contracts 
with it to purchase its commodities in preference to those of such compet- 
itors, in the mistaken and erroneous belief that by so doing they would be 
able to increase their earnings, and of causing trade to be diverted unfairly 
to it from competitors engaged in selling and distributing similar products 
in commerce among and between the various States, and who do not falsely 
represent potential profits to be realized by prospective salesmen, etc., or 
affix to the respective commodities vended by them fictitious representations 
as to the true retail value or price thereof: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 

Mr. Alden 8S. Bradley and Mr. John N. Wheelock for the 
Commission. 

Mr. J. M. George, of Winona, Minn., and Mr. John D. Bleeker, 
of St. Paul, Minn., for respondent. 


AMENDED COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that 
Bleecker-Foster, Inc., hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

Paracrapn 1. Respondent, Bleecker-Foster, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Minnesota, having its principal office and place of business at 253 
East Fourth Street, St. Paul, Minn. Respondent is now and since 
January 1, 1932, has been engaged in the business of selling and 
distributing food flavors, novelties, and certain toilet preparations, 
and transporting and causing the same to be transported to pur- 
chasers of the same located in the various States of the United States 
other than the State of domicile of respondent and in the District 
of Columbia. Respondent now does maintain and, at all times 
herein mentioned, has maintained in the commodities which it vends 
a constant current of trade and commerce in and among the various 
States of the United States and the District of Columbia. 
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Respondent in the course and conduct of its business is, and has 
been, engaged in competition with other persons, firms, copartner- 
ships, and corporations who likewise have sold, transported, and 
delivered in and between the various States of the United States 
commodities of like nature and kind, and who conduct and cause 
to be conducted a sales program for the purpose of securing cus- 
tomers and for the purpose of securing patronage from potential 
customers located throughout the various States of the United States. 

Par. 2. Respondent in the course and conduct of its business, as 
aforesaid, has generally traded, in the doing of the acts hereinafter 
related, as the G. F. Foster Products Co., and in its endeavor to 
secure the services of agents, representatives, or salesmen, has adver- 
tised and caused to be advertised in trade magazines, newspapers, 
and other periodicals having an interstate circulation, statements of 
the following nature and to the following effect: 

I want 500 more men—to earn up to $25.00 a day! Be a branch manager 
for George F. Foster. 

C. Angel, of Milwaukee, secured 25,000 George F. Foster customers in six 
months. 

Mr. Angel had been hard hit by the depression; savings gone, debts piling 
up, reduced to a humble, poorly-paid job, he was down but not out. In six 
months the G. F. Foster fast-selling products and plan put Angel out of debt 
and established him in a business so big, so profitable, that it was almost 
unbelievable. Thousands of other G. F. Foster agents, distributors and branch 
managers can tell similar stories of amazing earnings and success. 


and the further statement, 
Make big pay the Foster way. 


The statements herein set out, together with other statements of 
similar import and effect, have been circulated in various trade 
magazines, newspapers and other periodicals having an interstate 
circulation, and serve as representations on the part of respondent 
that the average income earned by all of its salesmen and represen- 
tatives is comparable to the income represented as being earned by 
certain of its salesmen and representatives as detailed in said adver- 
tisements. 

Par. 3. In truth and in fact, the average earnings of the salesman, 
representative or agent of respondent under normal conditions is but 
a small percentage of the amount as represented by such statements, 
and under normal circumstances and conditions consistent earnings 
in the due course of business in the amount as represented by the 
advertisements are impossible. 

Par. 4. Respondent in the course and conduct of its business afore- 
said has sold and caused to be sold to members of the general public 
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various commodities and merchandise under the following scheme 
of advertising and bearing the following inscriptions and legends: 

Look! You can sell a $6.00 Flash for only 99 cents and make 50 cents on 
every deal you hand out. 

Said representation and others of similar tenor and effect appeared 
in various periodicals, magazines, and other publications having an 
interstate circulation, at various times during the corporate existence 
of respondent, but particularly in November 1935. Accompanying 
such representations was a photographic reproduction of a box 
wherein were the following articles: 

A purported pearl necklace with a price tag of $2.50 attached 
thereto; a three ounce bottle of perfume; a box of face powder; and 
a jar of facial cream. 

In truth and in fact, the value of the purported pearl necklace is 
10 cents; the value: of the perfume is 12 cents; the value of the face 
powder is 8 cents; and the value of the facial cream never in excess 
of 15 cents. 

Upon various other commodities likewise respondent caused false 
and fictitious values to be attached, to be advertised and to be repre- 
sented to the purchasing public. Among these were: 

Jersey Maid Baking Powder falsely represented to have a value 
of 50 cents, but continuously and habitually offered for sale and sold 
for 25 cents. 

Eternal Youth Crystals falsely represented to have a value of 
$1.50 and falsely represented formerly to have sold at such price 
when the same is usually and habitually offered for sale and sold for 
24 cents. 

Numerous other items of merchandise bearing price marks pur- 
porting to indicate the retail value of said commodities or the price 
at which said commodities should be sold at retail have been offered 
for sale and sold by respondent, generally at prices substantially 
lower than the purported retail price so marked, indicated, and 
advertised on said merchandise. 

Par. 5. In the course and conduct of its business respondent ad- 
vertised for sale, sold and transported and caused to be transported 
in interstate commerce, as aforesaid, a certain commodity which was 
designated as being! chocolate flavored, sweetened malted milk and 
which respondent represented to be “manufactured by G. F. Foster 
Products Company.” This commodity consisted of various ingre- 
dients such as malted milk, cocoa, and sugar compounded and packed 
by respondent at its own plant. The essential ingredient of such 
commodity consisted of malted milk which was not compounded or 
prepared by respondent. 
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Through the medium of falsely advertising the character, nature, 
.and quality of its products and through exaggerated claims of the 
volume of business done by it, the number of prizes given by it, the 
comparative value of the commodities vended by it, by obtaining 
services of salesmen and representatives through the medium of false 
and misleading advertising materials herein above set out and 
through falsely representing that it is a manufacturer when in truth 
and in fact it is not, respondent has misled and deceived members of 
the purchasing public into the false belief that the representations 
made by the respondent are true. Such members, believing them to 
be true, have purchased quantities of the products of respondent. 
Respondent has, through the medium of the practices as above set 
forth, been enabled to obtain a large staff of salesmen and repre- 
sentatives. All and each of said acts above named have caused a 
substantial diversion of trade from competitors of the respondent in 
interstate commerce to the respondent, and each and all of said prac- 
tices were and are to the hurt and injury of such competitors and of 
members of the purchasing public. 

Par. 6. There are among members of the purchasing public a sub- 
stantial number who have an actual preference for purchasing com- 
modities directly from the manufacturer of the same in the belief 
that by eliminating the profit of the so-called “middleman” they effect 
a substantial financial saving and also secure other advantages. 

The acts and practices of the respondent as above related likewise 
have a capacity and tendency to, and do in fact, mislead and deceive 
a substantial number of potential representatives, salesmen, or em- 
ployees into the false belief that the earnings to be gained in vending 
the commodities of the respondent are greatly in excess of those 
actually to be so gained. A substantial number of such representa- 
tives, salesmen, or employees have relied upon the false representation 
of the respondent as aforesaid and were thus induced to enter into 
contracts with it. 

Par. 7. There are among the competitors of respondent other per- 
sons, firms, corporations, and copartnerships engaged in the business 
of selling and distributing in interstate commerce merchandise of 
like kind and character to that vended by respondent who advertise 
and cause to be advertised statements reflecting the potential possi- 
bilities of salesmen, representatives, or employees for the purpose of 
securing such salesmen, representatives, or employees, but who do 
not falsely represent in such advertisements the potential profits to 
be realized by such salesmen, representatives, or employees to be far 
in. excess of the profit actually possible; and who do not affix, or 
cause to be affixed, to commodities vended by them false and fictitious 


260 FEDERAL TRADE COMMISSION DECISIONS 
Findings oF BT. 


representations of the true value thereof, which such represented 
value is in substantial excess of the actual value of the same and of. 
the price at which same were and are intended to be sold; and who 
do not by falsely representing a commodity or commodities to have 
been manufactured by them mislead and deceive substantial numbers 
of the members of the purchasing public into purchasing the same. 

Par. 8. The above acts and things done and caused to be done by 
respondent are to the prejudice of the public and of respondent’s 
competitors as herein named and constitute unfair methods of com- 
petition in commerce within the meaning and intent of Section 5 of an 
Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 22nd day of May 1936, issued 
and on May 25, 1936, served its complaint in this proceeding upon 
respondent Bleecker-Foster, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of 
the allegations of said complaint were introduced by Alden S. 
Bradley, attorney for the Commission, and in opposition to the alle- 
gations of the complaint by J. M. George and John D. Bleecker, at- 
torneys for the respondent, before W. C. Reeves, trial examiner of the 
Commission, theretofore duly designated by it; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint (respondent not having submitted a brief or requested oral 
argument), and the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Bleecker-Foster, Inc., is a corpora- 
tion organized and existing under and by. virtue of the laws of the 
State of Minnesota and having its principal office and place of busi- 
ness at No. 253 East Fourth Street, St. Paul, Minn. Respondent is 
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now, and since January 1, 1932, has been, engaged in the business of 
selling and distributing food flavors, novelties, and certain toilet 
preparations, and in transporting and causing said products to be 
transported from its place of business in the city of St. Paul, Minn., 
into and through the various States of the United States other than 
the State of Minnesota to the purchasers thereof. Respondent now 
maintains, and has maintained at all times mentioned, a course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business respondent now is, 
and has been, engaged in competition with other persons, firms, and 
corporations who likewise sell, transport, and deliver in commerce 
among and between the various States of the United States, food 
flavors, novelties, and toilet preparations of a type similar to those 
sold and offered for sale by the respondent. 

Par. 3. Respondent, in the course and conduct of its business as 
aforesaid, has generally traded, in the doing of the acts hereinafter 
related, under the name and style of G. F. Foster Products Co. In 
its endeavor to procure the services of dealers, representatives or 
salesmen and to sell the commodities vended by it to such dealers, 
representatives, or salesmen, the respondent has caused the following 
statements and representations to be inserted in publications having 
a general interstate circulation : 

I want 500 more men—to earn up to $25.00 a day! Be a branch manager 


for George F. Foster. 
C. Angel, of Milwaukee, secured 25,000 George F. Foster’s customers in six 


months. 
Mr. Angel had been hard hit by the depression; savings gone, debts piling 


up, reduced to a humble, poorly-paid job, he was down but not out. In six 
months the G. F. Foster’s fast-selling products and plan put Angel out of debt 
and established him in a business so big, so profitable, that it was almost un- 
believable. Thousands of other G. F. Foster’s agents, distributors and branch 
managers can tell similar stories of amazing earnings and success. 

Make big pay the Foster way. 

In fact, the average earnings of the salesmen, dealers, or repre- 
sentatives of the respondent in the ordinary course of business under 
normal conditions are less than the amounts represented, by the re- 
spondent, in such advertisments as being earned by such salesmen, 
dealers, or representatives. 

Par. 4. The purpose and effect of the statements and representa- 
tions of the respondent made in the advertisments described above 
were to enable the respondent to make contacts with prospective deal- 
ers, representatives, or salesmen, persons who were seeking employ- 
ment, and who would purchase the commodities offered for sale by 
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the respondent and resell same to the consuming public on their own 
account. When responses to such advertisements are received by the 
respondent, it sends to each of such prospects who answer such 
advertisements, an outline of its plan of operation and attempts to 
induce such prospects to enter into a contract with the respondent to 
purchase the commodities offered for sale by the respondent. If the 
respondent is successful in inducing such prospects to purchase the 
commodities offered for sale by the respondent, such commodities are 
shipped from the place of business of the respondent in the State of 
Minnesota to the purchasers thereof situated in various other States 
of the United States and in the District of Columbia. The re- 
spondent requires the purchasers of such commodities to pay in full 
for the same before such commodities are received by the purchasers 
and the respondent exercises no control over the commodities or the 
purchasers thereof, by contract or otherwise, after the commodities 
are purchased from the respondent. 

Par. 5. Respondent in the course and conduct of its business has 
sold and caused to be sold, and pursuant to such sale has transported 
and delivered to representatives, dealers, and salesmen situated in 
various States of the United States, commodities and merchandise 
under the following plan of advertising: 

Look! You can sell a $6 Flash for only 99c and make 50c¢ on every deal 
you hand out. 

Accompanying such representation was a photostatic reproduction 
of a box wherein was contained the following: 

Purported pearl necklace with a price tag of $2.50 attached thereto; a three- 
ounce bottle of perfume; a box of face powder; and a jar of facial cream. 

In fact, the retail value of the purported pearl necklace is approxi- 
mately 10 cents. The retail value of the perfume is approximately 
12 cents. The retail value of the face powder is approximately 8 
cents. The retail value of the facial cream is approximately 15 
cents. Such representation has appeared at various times in peri- 
odicals and magazines and other publications having an interstate 
circulation. Other representations of similar tenor and effect have 
been circulated to prospective dealers, representatives, and salesmen 
in the form of literature, circulars, and letters of the respondent 
corporation. 

Upon various other commodities offered for sale and sold by the 
respondent to prospective dealers, representatives, and salesmen, the 
respondent has caused price marks to be affixed, which price marks 
have been fictitious and greatly in excess of the prices for which 
said commodities are customarily and ordinarily sold at retail. 
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Respondent sells and offers for sale to prospective dealers, repre- 
sentatives, and salesmen situated in various States of the United 
States a commodity designated as “Jersey Maid Baking Powder” 
which respondent represents, through fictitious price markings and 
otherwise, as having a retail value and price of 50 cents. In fact, 
such commodity has been habitually and customarily sold and offered 
for sale by representatives, dealers, and salesmen to the ultimate 
consumer for the sum of 25 cents. 

Respondent sells and offers for sale to prospective dealers, repre- 
sentatives, and salesmen situated in various States of the United 
States a commodity designated as “The Eternal Youth Crystals” 
which respondent represents, through fictitious price markings and 
otherwise, as having a retail value and price of $1.50. In fact, such 
commodity has been customarily and ordinarily sold by the respond- 
ent for the sum of 24 cents and by such dealers, representatives and 
salesmen usually and customarily retailed to the consumer thereof 
for the sum of 75 cents. 

Par. 6. There are among the competitors of respondent, persons, 
firms, corporations, and copartnerships who are engaged in the busi- 
ness of selling and distributing in commerce among and between the 
various States of the United States, commodities of like kind and 
character to those vended by respondent who make statements and 
representations as to the earnings of their salesmen, representatives 
or dealers for the purpose of procuring the services of other sales- 
men, representatives, or dealers but who do not falsely represent 
the potential profits to be realized by prospective salesmen, represent- 
atives, or dealers; and who do not affix or cause to be affixed to the 
respective commodities vended by such competitors fictitious rep- 
resentations as to the true retail value or price thereof. 

Par. 7. The above-described statements and representations of 
the respondent have the tendency and capacity to, and do, cause pro- 
spective dealers, representatives, and salesmen, who are members of 
the purchasing public, to form the erroneous and mistaken belief 
that such statements and representations are true and, in reliance 
upon such statements and representations, to purchase the commodi- 
ties offered for sale by the respondent in preference to similar com- 
modities offered for sale by competitors of respondent. Representa- 
tives, salesmen, and dealers of competitors of respondent have been 
induced to cease their business with such competitors and enter into 
contracts with respondent to purchase commodities vended by the 
respondent in preference to commodities vended by such competitors 
in the mistaken and erroneous belief that by so doing they would 
be able to increase their earnings. The acts and practices of respond- 
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ent as herein set out have caused, and. now cause, trade to be di- 
verted unfairly to respondent from its competitors engaged in selling 
and distributing similar products in commerce among and between 
the various States of the United States who do not engage in the 
practices herein described. 

Par. 8. It is alleged in the complaint that respondent sells an 
item described as “Chocolate Flavored Sweetened Malted Milk” and 
falsely represents that such item is manufactured by the G. F. Foster 
Products Co. The evidence shows that the ingredients of this prep- 
aration include sugar, cocoa, powdered milk, and salt. Respondent 
purchases such ingredients on the market and from a formula origi- 
nated and owned by it mixes and blends such ingredients and adds 
sufficient liquids to produce the finished product which has the char- 
acter or appearance of a sweetened milk drink flavored with cocoa 
and malted milk. The facts do not sustain the allegation that the 
respondent is not the manufacturer of such malted milk drink. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Bleecker-Fos- 
ter, Inc. are to the prejudice and injury of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before W. C. Reeves, an examiner 
of the Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, brief in sup- 
port of the complaint (respondent not having submitted a brief, and 
not having requested oral argument) and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, 'That the respondent, Bleecker-Foster, Inc., trading 
under its own name or under any other trade name, its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of food flavors, novelties, toilet prepa- 
rations, and other products, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from: 

1. Representing that salesmen, representatives, or dealers of the 
respondent, earn “up to $25.00 a day,” or any other amount or 
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amounts, whether expressed in terms of money or in words indicative 
of the same, until and unless such salesmen, representatives, or dealers 
consistently earn such amount or amounts in the ordinary course of 
business under normal conditions and circumstances. 

2. Representing that salesmen, representatives, or dealers of the 
respondent procure a stated number of customers within any specified 
length of time until and unless such salesmen, representatives, or 
dealers consistently procure such stated number of customers within 
such specified length of time in the ordinary course of business under 
normal conditions and circumstances. 

3. Representing, through fictitious prices marked or stamped on 
or affixed to said products, or on the containers thereof, or through 
any other means or device or in any manner, that said prices so 
marked, stamped or affixed are the regular or customary retail prices 
for such products. 

4. Representing, as the customary or regular retail prices for such 
products, prices which are in fact fictitious and greatly in excess of 
the prices at which said products are regularly and customarily 
offered for sale and sold at retail. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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SOFT-LITE LENS COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 


Docket 2717. Complaint, Feb. 10, 1936—Decision, June 23, 1938 


Where a corporation engaged in causing to be manufactured, offering, selling, 
marketing, and distributing optical glass lenses and lens blanks, including 
single vision and bifocal lenses, uncut lenses and blanks, and edged and 
prescription lenses made in four densities of tint or color known and 
designated in the trade as rose or flesh, and sold, marketed, and distributed 
under the general trade name of ‘“Soft-Lite,’ used alone to identify said 
products and used in combination with other trade terms or descriptive 
words, such as “Panoptik,” “Kryptok,” “Duo-Rede,” “Duo-Site,” ‘“Duo-Vis,” 
“Thin Lite,’ “No Glare,” “C V,”’ “Unisite,’ and others, and in the sale of 
such “Soft-Lite” products to wholesalers only for resale to retailers and by 
later to ultimate consumer or user— 

Required many retailers to enter into certain written agreements designated as 
“a registered dispensing license,” in response, as a rule, to retailer’s appli- 
cation therefor subscribing to the “high professional standards and trade 
principles upon which the Soft-Lite lenses are made and sold,” and under 
which agreements, among other undertakings, retailer or licensee agreed 
“not to sell or deal in any lens similar in tint, color, shade or type to 
Soft-Lite lenses” ; 

With the result that more than 4,000 individual identical or substantially similar 
agreements were in full force and effect between it, as licensor, and numer- 
ous and divers retailers and retail dealers in all parts of the United States, 
as licensees, and with effect that competition might be substantially lessened 
in the optical lens business in the United States between it and its 
competitors: 

Held, That such acts and practices constituted a violation of Section 3 of an 
Act of Congress approved October 15, 1914. 


Before Mr. Edward M, Averill, trial examiner. 
Mr, Allen C. Phelps for the Commission. 
Lehrich & Lehrich, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies and for other purposes,” the Federal 
Trade Commission, having reason to believe that the Soft-Lite Lens 
Co., Inc., a corporation, is violating or has violated the provisions 
of section 3 of the above-entitled act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacrarH 1. Respondent, Soft-Lite Lens Co., Inc., is a corporation 
with its principal office and place of business located at 119 West 
Fifty-seventh Street, New York, N. Y.; Ray S. Landis is the president 
of the said respondent corporation. 

Par. 2. Respondent Soft-Lite Lens Co., Inc., is and has been for 
many years engaged in the business of causing to be manufactured, 
of offering for sale, selling, marketing, and distributing a line of 
glass lenses and lens blanks, designed and intended for general optical 
uses and purposes; that said line of optical lenses and lens blanks 
includes and has included single vision and bifocal lenses, uncut 
lenses and blanks, and edged and prescription lenses, all in various 
shades, tints, and colors, and the same are being and have been sold, 
marketed, and distributed under the general trade name of “Soft- 
Lite,” a term used alone to identify said products and also used in 
combination with certain other trade terms or descriptive words such _ 
as. “Panoptik,” “Kryptok,’ “Duo-Rede,” “Duo-Site,” “Duo-Vis,” 
“Thin Lite,’ “No Glare,’ “C V,” “Unisite,” and others; that said 
line of lenses so handled by respondent is and has been sold on a 
prescription basis and on a sales from stock plan, 

Par. 3. That in the course and conduct of its said business respond- 
ent causes its said lenses to be transported from the State in which 
the same are manufactured and assembled for distribution, being the 
State of New York, to, into, and through the various other States 
of the United States, including the District of Columbia, that said 
lenses are sold and caused to be transported by respondent from the 
State of New York to wholesalers, retailers, and dealers in optical 
goods and supplies in all parts of the United States for resale by 
the wholesaler to retailers and by the retailer to the ultimate con- 
sumer or user; that respondent at some points outside the State of 
New York maintains stocks of its lenses and merchandise and dis- 
tributes the same to purchasers through authorized distributors or 
representatives at such points; that respondent is engaged in com- 
merce as such term is defined in the act herein above particularly 
described by title, commonly known as the Clayton Act. 

Par. 4. That in the course and conduct of its said business, 
respondent is and has been in competition with other corporations, 
individuals, and partnerships similarly engaged in causing the manu- 
facture of or of manufacturing, and in the sale, marketing, and dis- 
tributing of optical lenses and merchandise used for similar purposes 
in: commerce between and among the various States of the United 


States. 
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Par. 5. That respondent has made and is making sales of its said 
products “Soft-Lite” lenses in interstate commerce to wholesalers, 
retailers, and dealers in all parts of the United States upon the con- 
dition that and with the agreement and understanding that the said 
purchasers shall not sell or deal in any of the lenses or goods of any 
competitor of respondent which are similar in tint, color, shade, or 
type to “Soft-Lite” lenses. That respondent has made and is making 
contracts for the sale of its said “Soft-Lite” lenses in interstate 
commerce with wholesalers, retailers, and dealers in all parts of the 
United States containing the same conditions and embodying the 
same understanding and agreement above set forth. That respond- 
ent has and does discount from the price regularly fixed and charged 
for its said products in favor of purchasers who agree that they will 
not sell or deal in any lenses or goods of any of respondent’s com- 
petitors which are similar in tint, color, shade or type to “Soft-Lite” 
lenses, and who do not do so. Respondent has refused and refuses, 

-as a matter of general practice, to sell its said lenses or permit any 
of its distributors to do so to any individual, partnership, or corpora- 
tion unless and until such proposed purchaser agrees to the condi- 
tions and enters into the agreement and understanding hereinabove 
set forth, and respondent has and does revoke its stipulation to sell 
such products to a purchaser whenever such purchaser fails or neg- 
lects to observe or conform to said conditions or to carry out said 
agreement and understanding by selling or dealing in the products 
of a competitor which are of the same or similiar tint, shade, color 
or type as respondent’s said “Soft-Lite” lenses. 

Par. 6. That in the course and conduct of the said business in com- 
merce respondent requires all retailers and retail dealers to whom it 
sells its said lenses to enter into a certain written agreement for the 
sale of such products with respondent, which said agreement is desig- 
nated as “a registered dispensing license,” a sample copy of which, 
similar in form and contents to those executed and in force, as here- 
inafter stated, being as follows, to wit: 


SOFT-LITH 
LENS 
COMPANY 
Incorporated 


REGISTERED DISPENSING LICENSE 


THIS AGREEMENT, made and entered into this ______ day of 20.24. SREQBELE 
by and between SOFT-LITE LENS COMPANY, Inc., of 119 West 57th Street, 
NG Ns; dilcensor 9. ,anndsebcesee te oon OLN Geshe oS eee , Licensee. 
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WITNESSETH: 


WHEREAS, Licensor is the sole and exclusive distributor of Soft-Lite 
lenses and lens blanks, and 

WHBEREAS, Licensee is desirous of obtaining a license authorizing the 
dispensing and sale of said Soft-Lite lenses and the privileges extended to 
Licensees under the sales service plan. 

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other 
good and valuable considerations, each to the other in hand paid, receipt 
of which is hereby acknowledged, and of the mutual covenants herein con- 
tained, it is agreed as follows: 

1. Licensor hereby grants Licensee a revocable, non-transferable 
license to sell said Soft-Lite lenses at prices prevailing in the locality 
in which Licensee conducts his practice or business. 

2. Licensee agrees that upon selling a Soft-Lite lens or Soft-Lite 
lenses, he will place an order therefor with a party holding a license 
from the Licensor to accept such orders subject to the credit require- 
ments of said licensed party. 

8. Licensee agrees to use his best efforts to promote and further the 
use and sale of Soft-Lite lenses and further agrees to do nothing which 
may adversely affect the prestige of said lenses, agreeing not to sell or 
deal in any lens similar in tint, color, shade or type to Soft-Lite lenses. 
Said Soft-Lite lenses shall be sold only under the trade name and marks 
of the Licensor, and only to the patient or consumer. 

4. Licensor agrees to furnish sales promotional assistance in the form 
of letters, bulletins and advertising materials and sales aids of a pro- 
fessional and scientific nature designed to help increase the use and 
sale of Soft-Lite lenses by the Licensee. 

5. Licensor will provide the Licensee with a Dispensing License 
Certificate suitable for display in his office or establishment. Said 
Certificate shall at all times be the property of the Licensor and shall 
be delivered up and returned to the Licensor immediately upon the 
termination of the License. 

6. Licensor may terminate this license at any time, by serving upon 
Licensee a written notice of thirty days that it elects to terminate this 
license, and at the expiration of said period this license shall then 
terminate; but the termination of this license shall not relieve the 
Licensee from the payment of any moneys due and payable to Licensor 
or to parties holding a license from Licensor under the provisions of 
paragraph 2, or from any other obligations due to be performed here- 
under at or after the time of said termination. 

IN WITNESS WHEREOF, the parties hereunto have set their hands and 
seals on the day and year first above written. 
SOFT-LITH LENS COMPANY, INC. 
Spee ee kw er 


Par. 7. That at the instance and upon the requirement of respond- 
ent, approximately 4,000 individual agreements, identical or sub- 
stantially similar in form and contents to the sample set forth in the 
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preceding paragraph, have been entered into by, and are now in full 
force and effect between respondent as licensor and numerous and 
divers retailers and retail dealers in all parts: of the United States 
as licensees; that the so-called license authorizing the dispensing and 
sale of said “Soft-Lite” lenses, embodied in said agreements, is and has 
been usually granted upon an application being filed therefor by the 
retailer, in which the applicant subscribes to the “high professional 
standards and trade principles upon which Soft-Lite Lenses are 
made and sold,” and agrees to and does purchase a certain specified 
and required minimum number of respondent’s lenses; that one of 
the “privileges extended to licensees under the sales service plan,” 
referred to in the second “whereas” clause of said agreement, consists 
of a substantial discount which is given to all licensees, signing and 
observing such agreements, on purchases of lenses made from re- 
spondent, said discount amounting to as much as 3314 percent of 
the list price which is charged to nonlicensees not executing such an 
agreement; that respondent ordinarily makes a practice of refusing 
to sell any of its said products to any person, firm, or corporation 
selling at retail, unless and until an agreement similar to the sample 
above set forth is executed, and respondent at times in individual 
cases has and does unreasonably, arbitrarily, and without cause revoke 
said agreements and so-called licenses by giving to the licensee named 
therein the notice therein provided for. 

Par. 8. That in the course and conduct of its said business respond- 
ent, before permitting or authorizing any wholesaler to dispense or 
sell its said product “Soft-Lite” lenses in commerce, customarily 
requires that such wholesaler stipulate and agree with the respondent 
that he or it will not, while engaged in the sale of respondent’s prod- 
uct, sell or deal in any lens similar in tint, color, shade, or type to 
“Soft-Lite” lenses; that as a result of said requirement there have 
been made and now exist in full force and effect agreements and 
understandings between respondent and its said wholesalers whereby, 
in consideration of a license to sell and dispense “Soft-Lite” lenses 
granted by respondent, the wholesaler agrees not to sell or deal in 
the lenses or goods of any competitor of respondent which are similar 
in tint, color, shade or type to “Soft-Lite” lenses. 

Par. 9. That the effect of the sales plan and agreements, licenses, 
conditions, contracts for sale, and understandings hereinabove 
described, so made, entered into and now existing, binding upon and 
in full force and effect between respondent and its numerous whole- 
salers, retailers, and dealers purchasing, reselling, and dealing in 
said product, “Soft-Lite” lenses, may be to substantially lessen compe- 
tition in the optical lens business and line of commerce in the United 
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States between respondent and its said competitors, and to tend to 
create a monopoly in respondent in the said business and line of 
commerce, all m violation of said Section 3 of the Clayton Act. 


Report, Finprines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies and for other purposes” (the Clay- 
ton Act), the Federal Trade Commission on February 10, 1936, issued, 
and subsequently served, its complaint in this proceeding upon the 
respondent, Soft-Lite Lens Co., Inc., charging it with acts and prac- 
tices in violation of Section 3 of the above entitled Act. 

After the issuance and service of such complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of the said complaint were introduced by Allen C. 
Phelps, attorney for the Commission, before Edward M. Averill, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, said respondent, Soft-Lite 
Lens Company, Inc., filed herein its motion to withdraw said answer 
and to substitute therefor its answer to the complaint admitting cer- 
tain of the material allegations thereof; and the Commission having 
considered said motion duly granted the same, and said substituted 
answer was received and filed as and for the answer of said respond- 
ent in this proceeding. Said respondent also stated in said substi- 
tuted answer that the Commission might proceed to make its findings 
of fact without further proceedings and that an order might issue 
and be served upon the respondent requiring it to cease and desist 
from the practices alleged in the complaint. The said Commission 
having duly considered the above and being fully advised in the 
premises finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Soft-Lite Lens Co., Inc.,.is a corpora- 
tion with its principal office and place of business located at No. 745 
Fifth Avenue, New York, N. Y. The officers of said respondent 
corporation are: Nathaniel Singer, president; Raymond G. Landis, 
vice-president; Elmer Robinson, secretary. The board of directors 
of said respondent corporation is composed of: Morris Singer, 
Nathaniel Singer, Elmer Robinson, J. T. Kaplan, and Raymond G. 
Landis. 
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Par. 2. Respondent, Soft-Lite Lens Co., Inc., is and has been for 
many years engaged in the business of causing to be manufactured, 
of offering for sale, selling, marketing, and distributing a line of 
glass lenses and lens blanks, designed and intended for general optical 
uses and purposes; that said line of optical lenses and lens blanks in- 
cludes and has included single vision and bifocal lenses, uncut lenses 
and blanks, and edged and prescription lenses, all made in only one 
tint or color known and designated in the trade as rose or flesh in 
four densities thereof, and the same are being and have been sold, 
marketed, and distributed under the general trade name of “Soft- 
Lite”, a term used alone to identify said products and also used in 
combination with certain other trade terms or descriptive words 
such as “Panoptik,” “Kryptok,” “Duo-Rede,” “Duo-Site,” “Duo-Vis,” 
“Thin Lite,” “No Glare,” “C V,” “Unisite,” and others; that said line 
of lenses so handled by respondent is and has been sold on a pre- 
scription basis and on a sales from stock plan. 

Par. 3. In the course and conduct of its said business, respondent 
causes its said lenses to be transported from the State in which the 
same are manufactured and assembled for distribution, being the 
State of New York, to, into and through the various other States of 
the United States, including the District of Columbia. Said lenses 
are sold and caused to be transported by respondent from the State 
of New York to wholesalers only of optical goods and supplies in 
all parts of the United States for resale by the wholesaler to retailers, 
and by the retailer to the ultimate consumer or user. Respondent 
is engaged in commerce as such term is defined in the act hereinabove 
particularly described by title, commonly known as the Clayton Act. 

Par. 4. In the course and conduct of its said business, respondent 
is and has been in competition with other corporations, individuals, 
and partnerships similarly engaged in causing the manufacture of 
or of manufacturing, and in the sale, marketing, and distribution 
of optical lenses and merchandise used for similar purposes in com- 
merce between and among the various States of the United States. 

Par. 5. In the course and conduct of the said business in com- 
merce, respondent has required many retailers to enter into a certain 
written agreement for the sale of such products with respondent, 
which said agreement is designated as “ a registered dispensing li- 
cense,” a sample copy of which, similar in form and contents to 
those executed and in force being as follows: 
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SOFT-LITE 
LENS COMPANY 
Incorporated 


REGISTERED DISPENSING LICENSE 


THIS AGREEMENT, made and entered into this ______ dsysof 22 --—= 1932"; 
by and between SOFT-LITE LENS COMPANY, Inc., of 745 Fifth Avenue, N. Y., 
HIicenson ye Chi (= See ae i 2 fee eee , Licensee. 
WITNHESSETH: 


WHEREAS, Licensor is the sole and exclusive distributor of Soft-Lite 
lenses and lens blanks, and 

WHEREAS, Licensee is desirous of obtaining a license authorizing the 
dispensing and sale of said Soft-Lite Lenses and the privileges extended to 
Licensees under the sales service plan. 

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other 
good and valuable considerations, each to the other in hand paid, receipt 
of which is hereby acknowledged, and of the mutual covenants herein con- 
tained, it is agreed as follows: 

1. Licensor hereby grants Licensee a revocable, nontransferable li- 
cense to sell said Soft-Lite lenses at prices prevailing in the locality in 
which Licensee conducts his practice or business. 

2. Licensee agrees that upon selling a Soft-Lite lens or Soft-Lite 
lenses, he will place an order therefor with a party holding a license 
from the Licensor to accept such orders subject to the eredit require- 
ments of said licensed party. 

38. Licensee agrees to use his best efforts to promote and further the 
use and sale of Soft-Lite Lenses and further agrees to do nothing which 
may adversely affect the prestige of said lenses, agreeing not to sell or 
deal in any lens, similar in tint, color, shade or type to Soft-Lite 
lenses. Said Soft-Lite lenses shall be sold only under the trade name 
and marks of the Licensor, and only to the patient or consumer. 

4. Licensor agrees to furnish sales promotional assistance in the 
form of letters, bulletins and advertising materials and sales aids of 
a professional and scientific nature designed to help increase the 
use and sale of Soft-Lite lenses by the Licensee. 

5. Licensor will provide the Licensee with a Dispensing License 
Certificate suitable for display in his office or establishment. Said 
Certificate shall at all times be the property of the Licensor and shall 
be delivered up and returned to the Licensor immediately upon the 
termination of the License. 

6. Licensor may terminate this license at any time, by Serving upon 
Licensee a written notice of thirty days that it elects to terminate ~ 
this license, and at the expiration of said period this license shall 
then terminate; but the termination of this license shall not relieve 
the Licensee from the payment of any moneys due and payable to 
Licensor or to parties holding a license from Licensor under the pro- 
visions of paragraph 2, or from any other obligations due to be 
performed hereunder at or after the time of said termination. 
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IN WITNESS WHEREOF, the parties hereunto have set their hands and 
seals on the day and year first above written. 
Sort-Lith Lens Company, INc. 
BY ge ee oe 


Respondent enters into no written or oral agreement of any kind or 
nature with the wholesalers to whom it sells its products, but requests 
its wholesalers to resell its products only to such retailers with whom 
respondent has such license agreements. 

Par. 6. At the instance and request of the respondent, more than 
4,000 individual agreements identical or substantially similar in form 
and contents to the sample set forth in the preceding paragraph 
have been entered into by, and are now in full force and effect be- 
tween, respondent as licensor and numerous and divers retailers and 
retail dealers in all parts of the United States as licensees. The 
so-called license authorizing the dispensing and sale of said 
“Soft-Lite” lenses, embodied in said agreements, is and has been 
usually granted upon an application being filed therefor by the 
retailer, in which the applicant subscribes to the “high professional 
standards and trade principles upon which the Soft-Lite lenses are 
made and sold.” 

Par. 7. The effect of the use of the said license agreements, as set 
forth in paragraph 5 hereof, so made, entered into and now existing 
between respondent and its numerous retailers and retail dealers 
purchasing, reselling and dealing in said product, “Soft-Lite” lenses, 
may be to substantially lessen competition in the optical lens business 
in the United States between respondent and its said competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent are in violation of 
Section 3 of said Act of Congress approved October 15, 1914, 
commonly known as the Clayton Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substituted 
answer filed herein by respondent on the 17th day of June 1938, 
admitting certain of the material allegations of the complaint, ee 
the purpose of this proceeding only and waiving the taking of 
further evidence and other intervening procedure, and the domi. 
sion having made its findings as to the facts and its conclusion that 
said respondent, Soft-Lite Lens Co., Inc., has violated the provisions 
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of Section 3 of an Act of Congress, approved October 15, 1914, 
entitled “An Act to supplement existing laws against restraints 
and monopolies and for other purposes.” 

It is ordered, That respondent, Soft-Lite Lens Co., Inc., a corpora- 
tion, and its officers, directors, agents, and employees, in connection 
with the manufacture, sale, and distribution of optical lenses in inter- 
state commerce, forthwith cease and desist from: 

Requiring by oral or written condition, agreement, or understand- 
ing with any wholesale or retail dealer in optical lenses or blanks, 
stock dealer or licensee, prescription dealer or licensee, optician, 
optometrist or oculist, or any other distributor of Soft-Lite lenses 
purchasing said lenses directly or indirectly from respondent. for 
resale, that he or they will not, while engaged in selling respondent’s 
said lenses, sell or deal in any other lenses of the same type as the 
Soft-Lite lens, or of a similar tint, color, or shade—provided, 
however, that nothing herein shall require respondent to cease and 
desist from seeking to prevent the palming off of other lenses similar 
in color to Soft-Lite lenses as and for Soft-Lite lenses, on purchasers 
desiring to buy Soft-Lite lenses, or the substitution of such other 
lenses for Soft-Lite lenses, in connection with the sale of the latter 
by dealers to users. 

It is further ordered, that respondent shall, within 30 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATrer OF 


UNITED DISTILLERS (OF AMERICA) LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF 4N ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 2807. Complaint, May 15, 1936—Decision, June 238, 1938 


Where a corporation (subsidiary of a parent holding company which also owned 
and operated a distilling corporation, along with other corporate interests), 
engaged, prior to erection and operation of its own distillery, as wholesaier 
and as rectifier in purchasing and'‘selling or in purchasing, rectifying, bottling, 
and reselling whiskies, gins, and other alcoholic beverages, procured, directly 
or indirectly, through members of the corporate family group of which it was 
a part, as above indicated, from said distilling company and parent concern 
and also, and for a time and to a limited extent, elsewhere, in substantial 
competition with others engaged, as the case might be, in (1) manufacture 
by distillation, i. e., production by original and continuous distillation from 
mash, wort, or wash through continuous closed pipes and vessels until man- 
ufacture is complete, of whiskies and other aforesaid beverages, and in sale 
thereof in trade and commerce, and who truthfully use word “Distillers” as 
part of their corporate or trade name and on their stationery and advertising 
and on the labels of the bottles in which they sell and ship their products, 
and (2) concerns engaged in purchasing, rectifying, blending, bottling, and 
sélling whiskies, etec., and who do not use said word as above set forth— 

Falsely represented, through use of word “Distillers” in its corporate name 
printed on its stationery and advertisements and on the labels attached to 
the bottles in which it sold and shipped its said products and in various 
other ways, to its customers, and supplied latter with means of thus repre- 
senting to their vendees, whether retailers or ultimate consuming public, 
that the whiskies and other alcoholic beverages bottled by it were made 
through process of distillation from mash, wort, or wash; 

With effect of misleading and deceiving dealers and purchasing public into the 
beliefs that all of the aforesaid representations were true and that all the 
whiskies, gins, and other spirituous beverages bottled and sold by it were by 
it made and distilled from mash, wort, or wash, as above set forth, and with 
effect of inducing dealers and purchasing public, acting in such beliefs, to 
purchase said whiskies, etc., bottled and sold by it, and of thereby diverting 
trade to it from competitors who did not not, by their corporate or trade 
names or in any other manner, misrepresent that they were manufacturers 
by distillation from mash, wort, or wash of such products, purchase of which, 
thus labeled with name of distiller or distilling company, commands a prefer- 
ence and tends to induce public to buy products of concern thus using such 
word in preference to those of other bottlers, in the belief that, in so doing, 
they are buying from the actual distiller and that, in thus buying as directly 
as possible, they get a better grade of merchandise, save money, or secure 
a more uniform product; to the substantial injury of substantial competition 
in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition, 
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Before Mr. John J. Keenan, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. Raphael I. Levin, of Baltimore, Md., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that United 
Distillers (of America), Ltd., a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacraPpH 1. Respondent is a corporation, organized, existing, 
and doing business under the laws of the State of Maryland, with 
its principal office and place of business at 33 North La Salle Street, 
Chicago, Ill. It is now, and for more than 1 year last past has been, 
engaged in the business of a wholesaler of alcoholic beverages, pur- 
chasing whiskies, gins, and other alcoholic beverages and selling the 
same at wholesale in constant course of trade and commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Respondent corporation is a subsidiary of a corporate holding 
company known as the United Distillers of Canada (Ltd.), and the 
said two corporations have the same officers. Respondent corpora- 
tion owns 100 percent of the stock and through the same officers 
operates and controls as a selling agency, upon a commission basis, 
a corporation known as “U. D. L.” (of America) Inc. The afore- 
said corporate holding company, United Distillers of Canada (Ltd.), 
owns, operates, and controls a distilling corporation known as United 
Distillers Limited, also a Canadian corporation, from which source, 
directly or indirectly, the distilled spirits requirements of respondent 
are obtained. The aforesaid corporate holding company, United 
Distillers of Canada (Ltd.), owns, operates, and controls a Canadian 
corporate selling and distributing agency known as Foreign Invest- 
ments Ltd., which in turn owns 50 percent of the stock of Bonded 
Brands, Inc., a New York corporation, which latter corporation owns 
90 percent of the stock in and controls the Potomac Distilling Cor- 
poration, a company organized, existing, and operating under the 
laws of the State of Maryland, as a rectifier of spirituous liquors, 
and which last-named corporation has the same officers as respondent. 
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In the course and conduct of its business, respondent purchases 
bulk whiskies, alcohol, and whiskies bottled in bond from the afore- 
said Foreign Investments Ltd.; resells the said bulk whiskey and 
alcohol to the Potomac Distilling Corporation, the rectifier, which 
rectifies, bottles, and sells back the finished product to respondent. 
Respondent is exclusive agent in the United States for the products 
of the aforesaid United Distillers of Canada (Ltd.), the parent cor- 
porate holding company. Respondent then sells its entire output, 
consisting of the bottled-in-bond liquors purchased from Foreign 
Investments Limited, and the rectified, blended, and bottled packages 
purchased from Potomac Distilling Corporation, to the aforesaid 
corporation, U. D. L. (of America) Ince., its selling agent. In the 
course and conduct of its business as aforesaid, and through the 
agency of U. D. L. (of America) Inc., respondent causes its said 
products, when sold, to be transported from its places of business, 
both in Baltimore, Md., and in Chicago, Ill., to the purchasers thereof, 
consisting of wholesalers and retailers located in other States of the 
United States, and in the District of Columbia. In the course and 
conduct of its business as aforesaid, respondent is now and has been 
for more than 1 year last past, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the manufacture by distillation of whiskies, gins, and other alco- 
holic beverages and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the District 
of Columbia; in the course and conduct of its business as aforesaid, 
respondent is now, and for more than 1 year last past has been, in sub- 
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, bottling, and selling whiskies, gins, and other alco- 
holic beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District 
of Columbia; and in the course and conduct of its business aforesaid, 
respondent is now, and for more than 1 year last past has been, in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged as wholesalers and importers in the 
business of purchasing whiskies, gins, and other alcoholic beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “Distillers” when used 
in connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds of 
the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, those who manufacture such liquors by the 
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process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manufac- 
ture thereof is completed; and a substantial portion of the purchasing 
public prefers to buy spirituous liquors prepared and bottled by 
distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells aand ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the 
ultimate consuming public, that respondent is a distiller and that the 
whiskies, gins, and other alcoholic beverages therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, as aforesaid, when, as a matter of fact, respondent is 
not a distiller, does not distill the said whiskies, gins, and other alco- 
holic beverages by it so labeled, sold, and transported, and does not 
own, operate, or control any place or places where such beverages 
are manufactured by the process of distillation from mash, wort, or 
wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery and adver- 
tising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other alcoholic beverages who do not use the words “distillery,” “dis- 
tilleries,” distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery or advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products; 
there are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of selling at wholesale 
such products, who do not use the words “distillery,” “distilleries,” 
“distilling,” or “distillers” as a part of their corporate or trade names, 
nor on their stationery or advertising, nor on the labels attached to 
the bottles in which they sell and ship their said products. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
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mislead and deceive dealers and the purchasing public into the be- 
liefs that respondent is a distiller and that the whiskies, gins, and 
other spirituous beverages sold by the respondent are manufactured 
and distilled by it from mash, wort, or wash as aforesaid, and is 
calculated to and has the capacity and tendency to and does induce 
dealers and the purchasing public, acting in such beliefs to purchase 
the whiskies, gins, and other alcoholic beverages sold by the respond- 
ent, thereby diverting trade to respondent from its competitors who 
do not by their corporate or trade names or in any other manner 
misrepresent that they are manufacturers by distillation from mash, 
wort, or wash, of such products, and thereby respondent does sub- 
stantial injury to substantial competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are to 
the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 15, 1936, issued and served 
its complaint in this proceeding upon the respondent, United Distil- 
lers (of America), Ltd., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
PGad B. Morehouse, attorney for the Commission, before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint. by 
Raphael I. Levin, attorney for the respondent; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, brief in support of complaint 
and in opposition thereto (no oral arguments having been requested 
or made); and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 
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ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Maryland. It was 
organized May 22, 1934, and until April 1936 had its principal office 
and place of business at 33 North LaSalle Street, Chicago, Ill. Dur- 
ing April 1936 it removed its principal office and place of business 
from said address to 2710 Wilmarco Avenue, Baltimore, Md., where 
it is still engaged in business. During all of said time it has in 
those places been engaged and now is engaged in the business of a 
wholesaler of alcoholic beverages, purchasing whiskies, gins, and 
other alcoholic beverages and selling the same at wholesale. Since 
April of 1937, respondent has also engaged in\the distilled spirits 
rectifying industry, purchasing, rectifying, and bottling whiskies, 
gins, and other alcoholic beverages and reselling the same. Both as 
a wholesaler and as a rectifier it has engaged and now is engaged in 
constant course of trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 2. Respondent corporation is a subsidiary of a corporate 
holding company known as the United Distillers of Canada (Ltd.). 
The officers of respondent are at present H. H. Klein, president, 
Raphael I. Levin, vice president, and Carl J. Wilson, secretary. The 
present secretary has served since about the latter part of 1936, hav- 
ing succeeded Miss Jeanette Herman. None of these officers are or 
ever were officers of the parent corporation, namely, United Distillers 
of Canada (Ltd.). Respondent corporation owns 100 percent of 
the stock, and through the same officers operates and controls as a 
selling agency, upon a commission basis, a corporation known as 
“U. D. L.” (of America) Inc. The aforesaid corporate holding 
company, United Distillers of Canada (Ltd.), owns, operates, and 
controls a distilling corporation known as United Distillers Limited, 
also a Canadian corporation, from which source, directly or indi- 
rectly, all the distilled spirits requirements of respondent were ob- 
tained up until about May 1937, after which time approximately 10 
percent of its distilled spirits requirements were obtained from a 
distillery in Massachusetts. Until about November 1936, the afore- 
said corporate holding company, United Distillers of Canada (Ltd.) 
owned, operated, and controlled a Canadian corporate selling and 
distributing agency known as Foreign Investments, Ltd., which in 
turn owned 50 percent of the stock of Bonded Brands, Inc., a New 
York corporation, which latter corporation owned 90 percent of the 
stock in and controlled the Potomac Distilling Corporation, a com- 
pany organized, existing, and operating under the laws of the State 
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of Maryland, as a rectifier of spirituous liquors, and which last- 
named corporation had the same officers as respondent. Since No- 
vember 1936, the aforesaid selling and distributing agency known 
as Foreign Investments, Ltd., and the corporation known as Bonded 
Brands, Inc., were voluntarily dissolved, and the Potomac Distilling 
Corporation in June 1937 became merged with respondent 
corporation. 

Par. 3. Prior to the aforesaid dissolutions and merger, the course 
and conduct of respondent’s business was substantially as follows: 

Respondent purchased bulk whiskey and whiskey bottled in bond 
from Foreign Investments, Ltd., and resold the same; the Potomac 
Distilling Corporation bought whiskey in bulk from United Distill- 
ers of Canada (Ltd.), rectified and bottled the same, and then sold 
it to respondent United Distillers (of America), Ltd., and respondent 
in turn sold same through its aforesaid selling agency, U. D. L. (of 
America) Inc. Respondent was the exclusive agent in the United 
States for the products of the aforesaid United Distillers of Canada 
(Ltd.), the parent holding company. Respondent then sold its en- 
tire output, consisting of the bottled-in-bond liquors purchased from 
Foreign Investments, Ltd., and the rectified, blended, and bottled 
packages purchased from Potomac Distilling Corporation, to the 
aforesaid U. D. L. (of America) Inc., its selling agent. In the course 
and conduct of its business as aforesaid, and through the agency of 
U. D. L. (of America) Inc., respondent caused its said products 
when sold to be transported-from its places of business both in Bal- 
timore, Md., and in Chicago, Ill., to the purchasers thereof, consisting 
of wholesalers and retailers located in other States of the United 
States and in the District of Columbia. 

Subsequent to the dissolution of Foreign Investments, Ltd., and 
Bonded Brands, Inc., and the merger of Potomac Distilling Corpora- 
tion with respondent, the course and conduct of respondent’s business 
was the same as prior thereto, with the following exceptions: 

It purchased its bulk whiskey and whiskey bottled in bond from 
United Distillers of Canada (Ltd.) and respondent did its own recti- 
fying and bottling for resale. 

Par, 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and has been for more than 1 year last past, in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the manufacture by distillation of 
whiskies, gins, and other alcoholic beverages and in the sale thereof 
in trade and commerce between and among the various States of the 
United States and in the District of Columbia; in the course and 
conduct of its business as aforesaid, respondent is now, and for more 
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than 1 year last past has been, in substantial competition with other 
corporations and with individuals, firms, and partnerships engaged 
in the business of purchasing, rectifying, blending, bottling, and sell- 
ing whiskies, gins, and other alcoholic beverages and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia; and in the course and 
conduct of its business aforesaid, respondent is now, and for more 
than 1 year last past has been, in substantial competition with other 
corporations and with individuals, firms, and partnerships engaged 
as wholesalers and importers in the business of purchasing whiskies, 
gins, and other alcoholic beverages and in the:sale thereof in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The Commission finds from the evidence that this re- 
spondent, at all times prior to December 28, 1937, was a rectifier, its 
place of business a rectifying plant, and that it was engaged in the 
business of rectification within the intent and meaning of Section 
3244 of the Revised Statutes of the United States. (U.S. Code, title 
26, sec. 1397-f.) 

Par. 6. Rectifying in the distilled spirits rectifying industry means 
the mixing of whiskies of different ages or types or the mixing of 
other ingredients with whiskies, but reducing proof of whiskey by 
adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits (grain alcohol). 

Many distillers operate a separate establishment 600 feet or more 
away from their distillery, known as a rectifying plant, wherein they 
operate in the same manner as described above, for a rectifier—some- 
times exclusively with spirits of their own distillation and sometimes 
with spirits purchased from other distillers or both. Some dis- 
tilleries have a tax-paid bottling room on the distillery bonded 
premises wherein their distilled spirits are bottled straight as they 
come from the still, or in a bonded warehouse after aging, or after 
reduction of proof. Any rectifying by a distiller, however, must be 
done in his rectifying plant under his rectifier’s permit. On some 
bottled liquors, whether bottled at the distiller’s rectifying plant or 
at any rectifying plant, appear the words “Bottled” or “Blended” 
(as the case may be) “by the ---_-_- Company.” If the distilled 
spirits therein contained are bottled by a distiller either in his dis- 
tillery or are spirits of his own distillation bottled in his rectifying 
plant, the distiller may and does put “Distilled and Bottled by -----_ 
Company.” If, in the distiller’s rectifying plant, other spirits have 
been blended or rectified, he puts “Blended and Bottled by ___--- 


Company.” 
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Finally, usually blown in the bottom of each bottle, is a symbol, 
consisting of a letter followed by a number, identifying the bottler, 
viz, a “D” for a distillery and “R” for a roctifibr, the number eolaae 
ing said letter corresponding with the distiller’s or rectifier’s permit. 
Thus R-700 designated this respondent’s rectifying identity. This 
number was placed on the bottle to identify the bottler. The knowl- 
edge of the general public in regard to these details is very limited. 
All whiskies, whether emanating from distilleries or rectifiers, are 
generally in the trade conceded to be “distilled products.” 

It is not possible to determine from the presence of the phrase 
“Blended and bottled by” alone or the phrase “Bottled by” alone, 
on the label whether the package was bottled by a rectifier who is a 
distiller or by a rectifier who is not a distiller. 

Par. 7. The company’s business during the nated March 1935 
to March 31, 1936, amounted to $789,830.06; from April 1, 1936, to 
March 31, 1937, $780,833.7 1; from Apel 1, 1937, to September 30, 
1937, $330,760.57. 

The company maintains branch offices in Washington, D. C., Chi- 
cago, Ill., Seattle, Wash., Los Angeles, Calif., San Francisco, Calif., 
and through its subsidiary, the U. D. L. (of America) Inc., employs 
an average of 35 salesmen, who cover a territory comprising 29 States 
and possessions. 

Par. 8. The United Distillers (of America), Ltd., is owned in its 
entirety by United Distillers of Canada Limited, a corporation 
organized under the laws of the Dominion of Canada, in 1925, and 
which, through its:wholly owned subsidiary, United Distillers Lim- 
ited, another Canadian corporation, has been in the business of dis- 
tilling whiskey since its organization. In 1930 it became a public 
Dominion company and placed its stock on the market in accordance 
with Dominion laws. The parent company now has a large number 
of stockholders holding its 770,000 shares of common stock, no pre- 
ferred stock or bonds having been issued. 

Until April 1937, the United Distillers (of America), Ltd., only 
bottled the distiller products of its parent company, either as straight 
whiskey or as a blend of Canadian whiskey and American neutral 
spirits. In April 1937, and intermittently since, the American com- 
pany has also bottled the products of a Massachusetts distiller. 

Par. 9. Subsequently to the issuance of the complaint and the tak- 
ing of testimony herein, respondent completed the erection of a dis- 
tillery on its premises at 2710 Wilmarco Avenue, Baltimore, Md. 
Such distillery has an 8-hour daily capacity of 100 barrels of alco- 
holic spirits. Warehousing bond in the penal sum of $200,000, and 
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the usual distillers’ bond in the penal sum of $100,000 has been 
approved and operations commenced under Federal Alcohol Admin- 
istration Distillers’ Basic Permit D-782 on December 28, 1937, and 
such operations have been carried on continuously since that date. 
Respondent requires no other source for its distilled spirits require- 
ments. 

With respect to all of the whiskies and other alcoholic beverages 
not produced by this respondent, in the period between the commence- 
ment of its operations as a wholesale or rectifier and December. 28, 
1937, at which time it commenced operations as a distiller, this re- 
spondent, in the regular course and conduct of its business, by, the 
use of the word “distillers” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sold and shipped its said products, and in various other 
ways, represented to its customers and furnished them with the means 
of representing to its vendees, both retailers and the ultimate consum- 
ing public, that the said whiskies and other alcoholic beverages bot- 
tled by it were manufactured through the process of distillation from 
mash, wort, or wash. 

Par. 10. For a long period of time, the word “distiller,” when 
used in connection with the liquor industry and with the products 
thereof, has had and still has a definite significance and meaning to 
the minds of retailers and wholesalers in such industry and to the 
ultimate purchasing public; to wit, the production of alcoholic liquors 
by an original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels, until the manufacture 
thereof is completed, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled and prepared by the 
actual distillers thereof. 

Pax. 11. Prior to the time when this respondent began its distilling 
operations there were, and still are, among the competitors of re- 
spondent engaged in the sale of spirituous beverages, as hereinbefore 
mentioned, corporations, firms, partnerships, and individuals who 
manufacture and distill from mash, wort, or wash, as aforesaid, 
whiskies, gins, and other spirituous beverages sold by them and who 
truthfully use the word “distillers” as a part of their corporate or 
trade names and on their stationery and advertising, and on the la- 
bels of the bottles in which they sell and ship such products. Also 
there were, and still are, among such competitors corporations, firms, 
partnerships, and individuals engaged in the business of purchasing, 
rectifying, blending, bottling, and selling whiskies, gins, anda other 
spirituous beverages who do not use the word “distillers” as a part 
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of their corporate or trade names, nor on their stationery or advertis- 
ing, nor on the labels attached to the bottles in which they sell and 
ship their said products. 

Par. 12. Based upon the testimony of a large number of witnesses 
from both the trade and the purchasing public, the Commission finds 
that the word “distillers,” when used in the corporate name of the 
bottler of spirits or other alcoholic beverages, on the bottles in which 
such spirits are contained, indicates the distillation by such bottler of 
such spirits from fermented grain, mash, or wort, and that the use 
of such word tends to induce the public to purchase the products of 
the concern using such word in its corporate name, in preference 
to the products of other bottlers, in the belief that they are buying 
the product bottled by the actual distiller of its contents; and that 
in buying as directly as possible from the distiller, they get a better 
grade of merchandise, save money, or secure a more uniform product. 
For these reasons they are inclined to give preference to a product 
bearing the name of a distiller or distilling company. 

Par. 13. Representations by respondent, as hereinabove set forth, 
prior to December 28, 1937, had the capacity and tendency to and did 
mislead and deceive dealers and the purchasing public into the beliefs 
that all of the aforesaid representations were true and that all the 
whiskies, gins, and other spirituous beverages bottled and sold by 
respondent were manufactured and distilled by it from mash, wort, 
or wash, as aforesaid, and had the capacity and tendency to and did 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous beverages bottled 
and sold by the respondent, thereby diverting trade to respondent 
from its competitors who did not by their corporate or trade names 
or in any other manner misrepresent that they were manufacturers by 
distillation from mash, wort, or wash, of such products; and thereby 
respondent did substantial injury to substantial competition in inter- 
state commerce. 

Notwithstanding the fact that this respondent since the institution 
of these proceedings has qualified as a distiller, the Commission has 
no assurance that the practices complained of might not, at some future 
date, be resumed. 


CONCLUSION 


The aforesaid acts and practices of the respondent, United Distillers 
(of America), Ltd., were to the prejudice of the public and of re- 
spondent’s competitors, and constituted unfair methods of competition 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John J. Keenan, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and briefs filed herein 
in support of the complaint and in opposition thereto (no oral argu- 
ment having been requested or made) and the Commission having 
made its findings as to the facts and its conclusion that said re- 
spondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, United Distillers (of America), 
Ltd., its officers, representatives, agents, and employees, in connection 
with the offering for sale, or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages, do cease and desist from: 

Representing, through the use of the word “Distillers” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any way 
by a word, or words of like import (a) that respondent is a distiller 
of the said whiskies, wines, liquors, gins, or other spirituous bever- 
ages; or (b) that the said whiskies, gins, or other spirituous beverages 
were by it manufactured through a process of distillation; or (c) that 
respondent owns, operates, or controls a place or places where such 
products are by it manufactured by a process of original and con- 
tinuous distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until the manufacture thereof is completed, 
unless and until respondent shall actually own, operate, or control 
such a place or places. 

It is further ordered, That the said respondent, within 60 days from 
and after the date of service upon it of this order, shall file with the 
Commission a report or reports in writing setting forth in detail the 
manner and form in which it is complying and has complied with the 
order to cease and desist hereinabove set forth. . 
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_In THE Marrer oF 


-TEOLINDA MAHLER, TRADING AS D. J. MAHLER 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC: 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3390. Complaint, Apr. 26, 1938—Decision, June 28, 1938 


Where an individual engaged in the sale and distribution of electrolysis 
machines for use in removal of superfluous hair and other facial and body 
blemishes, such as freckles, warts, moles, and birthmarks, and in sale and 
distribution of a certain dental cream— 

(a) Represented and implied that said electrolysis apparatus could be used with 
safety in the home by any inexperienced purchaser for the permanent 
removal of superfluous hair, dark freckles, and other blemishes of the skin, 
through such statements as “* * * you can remove and destroy per- 
manently coarse and deep-seated hair * * * also dark freckles, by 
following simple instructions,” “Remove the hair permanently, safely, pri- 
vately, at home, following simple instructions,” “No experience is required,” 
“st %* * JT am satisfied that I have succeeded in perfecting an electrical 
appliance that will be safe in the hands of inexperienced people, for 
permanently destroying superfluous hair”; facts being use of said apparatus 
by an inexperienced operator in the removal of such hair, dark freckles, 
and other blemishes was dangerous and might result in permanent injury 
to or disfiguration of the user; 

(b) Represented that by use of aforesaid dental cream purchaser could prevent 
or cure pyorrhea and receding gums and prevent loss of teeth, through 
describing it as “a new type toothpaste created and based on modern re- 
search that has taken years to perfect,” and that “By using Phyllis Maybelle 
Dental Cream and seeing your dentist every six months, you will never 
be troubled with Pyorrhea, receding gums or losing your teeth”; facts being 
use thereof would not prevent nor cure pyorrhea, receding gums, or prevent 
loss of teeth through decay arising from systemic causes; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true and that 
said apparatus could be used with safety in the home by any inexperienced 
operator in the removal of superfluous hair, ete., and that use of said 
cream would prevent or cure pyorrhea, ete., and of causing many members 
of the purchasing public, because of such erroneous belief, to buy its said 
products, and of diverting unfairly thereby substantial trade to it from its 
competitors, to their injury and that of the public: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission having reason to believe that Teolinda 
Mahler, an individual trading as D. J. Mahler Co., hereinafter re- 
ferred to as respondent, has been and is using unfair methods of 
competition in commerce as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
and states its charges in that respect as follows: 

Paracrary 1. Respondent, Teolinda Mahler, is an individual trad- 
ing under the name D. J. Mahler Co., with her office and principal 
place of business at 3124 Pawtuckett Avenue, East Providence, R. I. 
Respondent is now and for some time past has been engaged in the 
business of selling and distributing electrolysis machines for use in 
the removal of superfluous hair and other facial and body blemishes, 
such as freckles, warts, moles, and birthmarks. These said machines 
are sometimes referred to as the Mahler Apparatus. Respondent is 
also engaged in the sale and distribution of a dental cream known 
as “Phyllis Maybelle Dental Cream.” Respondent causes said prod- 
ucts, when sold, to be transported from her place of business in the 
State of Rhode Island to the purchasers thereof located at various 
points in the several States of the United States, other than Rhode 
Island and in the District of Columbia. Respondent has, during all 
the times herein mentioned, maintained a constant current of trade in 
commerce between and among the several States of the United States 
and in the District of Columbia in said products, 

Par. 2. In the course and conduct of her business, respondent is 
now and has been for some time past, engaged in substantial com- 
petition “with various other persons and with corporations, firms, 
and partnerships engaged in offering for sale and selling electrolysis 
apparatus for use in the removal of superfluous hair and other facial 
and body blemishes such as freckles, warts, moles, and birthmarks, 
and in offering for sale and selling dental creams in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of respondent’s business in 
said commerce as aforesaid, and to induce the purchase of said prod- 
ucts, respondent has for some time last past and is now advertising 
said products in periodicals and magazines and through the dis- 
tribution of pamphlets, leaflets, and other printed matter. Among 
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others, the following statements concerning the use and efficacy of 
said products appear in said advertisements: 


With the Mahler apparatus, you can remove and destroy permanently coarse 
and deep-seated hair that has been pulled or shaved for years, stiff hair grow- 
ing out of moles, etc., also dark freckles, by following simple instructions. 

Remove the hair permanently, safely, privately, at home, following simple 
instructions, 

Remove superfluous hair—easily, safely—PERMANENTLY—in the privacy of 
your own home, following simple directions. 

No Experience is Required. 

No appliance for home use had ever been on the market previous to the per- 
fection of the Mahler Apparatus by Daniel J. Mahler. As he quoted, “After 
several years of experimenting, I am satisfied that I have succeeded in per- 
fecting an electrical appliance that will be safe in the hands of inexperienced 
people for permanently destroying superfluous hair.” 

Destroy hair permanently with ease and safety in your own home. Simply 
follow instructions. 

The Mahler Apparatus contains its own electricity and does not need any 
house current. It is now possible for you to remove your blemish in the privacy 
of your own home for one-tenth to one-twentieth of the price you would have 
to pay a dermatologist. It has been constructed as simply as possible, yet it 
will destroy the thickest and coarsest growth of hair, as well as a fine growth. 
Anyone can use the apparatus with ease and safety by following simple instruc- 
tions. It is the recognized standard method of electrolysis, simplified for home 
use. 

Pioneers as hair removing specialists, the D. J. Mahler Co. is now known 
throughout the world as offering the safe and proven method of enabling women 
and men to remove superfluous hair permanently in the privacy of their own 
homes by following the simple directions, 

To Destroy Freckles 

Insert needle perpendicularly into the center of each freckle beneath the 
skin, place your hand on the spongio for about twenty seconds, allow decompo- 
sition of tissue, thus forcing coloring matter out. Apply an antiseptic after 
each operation. 

Phyllis Maybelle Dental Cream is a new type Toothpaste created and based 
on modern research that has taken years to perfect. By using Phyllis Maybelle 
Dental Cream and seeing your Dentist every six months, you will never be 
troubled with Pyorrhea, receding gums and losing your teeth. 


By the means and in the manner aforesaid, the respondent repre- 
sents and implies that said electrolysis apparatus sold and distributed 
by her can be used with safety in the home by any inexperienced 
purchaser for the permanent removal of superfluous hair, dark 
freckles and other blemishes of the skin, and that through the use 
of the dental cream sold and distributed by the respondent the pur- 
chaser can prevent or cure pyorrhea and receding gums and prevent 
the loss of teeth. Respondent’s representations and implications as 
to the safety with which her said electrolysis apparatus may be used 
by inexperienced persons in the removal of superfluous hair, dark 
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freckles, and other blemishes of the skin are grossly exaggerated and 
false, for in truth and in fact the use of said electrolysis apparatus 
by an inexperienced operator in the removal of superfluous hair, dark 
freckles, and other blemishes of the skin is dangerous and may result 
in permanent injury to, or disfiguration of, the user. The use of 
respondent’s said dental cream will not prevent or cure pyorrhea, 
receding gums or prevent the loss of teeth through decay arising 
from systemic causes, 

Par, 4. Among the competitors of the respondent, described in 
paragraph 2 hereof, are many who do not misrepresent their products. 

Par. 5. The acts and practices of the respondent in the course and 
conduct of her business in said commerce as aforesaid have a tendency 
and capacity to, and do, mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that said repre- 
sentations are true and that said electrolysis apparatus can be used 
with safety in the home by any inexperienced operator in the removal 
of superfluous hair, dark freckles, and other blemishes of the skin, 
and that the use of said dental cream will prevent or cure pyorrhea 
and receding gums and prevent the loss of teeth through decay; and 
cause many members of the purchasing public because of said erro- 
neous beliefs to purchase respondent’s said products. As a result 
thereof substantial trade in said commerce has been unfairly diverted 
to the respondent from respondent’s competitors in said commerce 
who do not misrepresent their products, to the injury of said competi- 
tors and to the injury of the public. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and the respond- 
ent’s competitors and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 26th day of April 1938, issued, 
and on the 28th day of April 1938, served, its complaint in this pro- 
ceeding upon Teolinda Mahler, an individual trading as D. J. Mahler 
Co., charging her with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the 
issuance and service of said complaint, respondent filed an answer 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence and all other intervening 
procedure, which answer was duly filed in the office of the Com- 


mission. 
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Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer (briefs 
were not filed or oral argument heard), and the Commission having 
duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Teolinda Mahler, is an individual trad- 
ing under the name D. J. Mahler Co., with her office and principal 
place of business at 3124 Pawtuckett Avenue, East Providence, R. I. 
Respondent is now and for some time past has been engaged in the 
business of selling and distributing electrolysis machines for use in 
the removal of superfluous hair and other facial and body blemishes 
such as freckles, warts, moles, and birthmarks. These machines are 
sometimes referred to as the Mahler Apparatus. Respondent is also 
engaged in the sale and distribution of a dental cream known as 
“Phyllis Maybelle Dental Cream.” Respondent causes said prod- 
ucts, when sold, to be transported from her place of business in the 
State of Rhode Island to the purchasers thereof located at various 
points in the several States of the United States, other than Rhode 
Island and in the District of Columbia. 

Par. 2. In the course and conduct of her business, respondent. is, 
and has been for some time past, engaged in substantial competition 
with various other persons and with corporations, firms, and partner- 
ships engaged in offering for sale and selling electrolysis apparatus 
for use in the removal of superfluous hair and other facial and body 
blemishes such a freckles, warts, moles, and birthmarks, and in offer- 
ing for sale and selling dental creams in commerce between and 
among the various States of the United States and in the District 
of Columbia. Among these competitors in said commerce are many 
who do not misrepresent their products. 

Par. 3. In the course and conduct of respondent’s business in said 
commerce as aforesaid, and to induce the purchase of said products, 
respondent has for some time last past and is now advertising said 
products in periodicals and magazines and through the distribution 
of pamphlets, leafiets, and other printed matter. Among others, 
the following statements concerning the use and efficacy of said prod- 
ucts appear in said advertisements: 


With the Mahler apparatus, you can remove and destroy permanently coarse 
and deep-seated hair that has been pulled or shaved for years, stiff hair grow- 
ing out of moles, etc., also dark freckles, by following simple instructions, 
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Remove the hair permanently, safely, privately, at home, following simple 
instructions. 

Remove superfluous hair—easily, safely—Permanently—in the privacy of 
your own home, following simple directions. 

No Experience is Required. 

No appliance for home use had ever been on the market previous to the per- 
fection of the Mahler Apparatus by Daniel J. Mahler. As he quoted, “After 
several years of experimenting, I am satisfied that I have succeeded in perfect- 
ing an electrical appliance that will be safe in the hands of inexperienced peo- 
ple, for permanently destroying superfluous hair.” 

Destroy hair permanently with ease and safety in your own home. Simply 
follow instructions. 

The Mahler Apparatus contains its own electricity and does not need any 
house current. It is now possible for you to remove your blemish in the privacy 
of your own home for one-tenth to one-twentieth of the price you would have to 
pay a dermatologist. It has been constructed as simply as possible, yet it will 
destroy the thickest and coarsest growth of hair, as well as a fine growth. 
Anyone can use the apparatus with ease and safety by following simple in- 
structions. It is the recognized standard method of electrolysis, simplified for 
home use. 

Pioneers as hair removing specialists, the D. J. Mahler Co. is now known 
throughout the world as offering the safe and proven method of enabling 
women and men to remove superfluous hair permanently in the privacy of their 
own homes by following the simple directions. 

To Destroy Freckles 
_ Insert needle perpendicularly into the center of each freckle beneath the 
skin, place your hand on the spongio for about twenty seconds, allow decom- 
position of tissue, thus forcing coloring matter out. Apply an antiseptic after 
each operation. 

Phyllis Maybelle Dental Cream is a new type Toothpaste created and based 
on modern research that has taken years to perfect. By using Phyllis May- 
belle Dental Cream and seeing your Dentist every six months, you will never 
be troubled with Pyorrhea, receding gums and losing your teeth. 


Par. 4. By the means and in the manner aforesaid, the respondent 
represents and implies that said electrolysis apparatus sold and dis- 
tributed by her can be used with safety in the home by any inex- 
perienced purchaser for the permanent removal of superfluous hair, 
dark freckles, and other blemishes of the skin, and that through the 
use of the dental cream sold and distributed by the respondent the 
purchaser can prevent or cure pyorrhea and receding gums and pre- 
vent the loss of teeth. Respondent’s representations and implications 
as to the safety with which her said electrolysis apparatus may be 
used by inexperienced persons in the removal of superfluous hair, 
dark freckles, and other blemishes of the skin are grossly exaggerated 
and false, for in truth and in fact the use of said electrolysis appa- 
ratus by an inexperienced operator in the removal of superfluous hair, 
dark freckles, and other blemishes of the skin is dangerous and may 
result in permanent injury to, or disfiguration of, the user. The use 
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of respondent’s said dental cream will not prevent or cure pyorrhea, 
receding gums, or prevent the loss of teeth through decay arising 
from systemic causes. ; 

Par. 5. The acts and practices of respondent in the course and 
conduct of her business in said commerce, as above set out, have a 
tendency and capacity to, and do, mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that said 
representations are true and that said electrolysis apparatus can be 
used with safety in the home by any inexperienced operator in the 
removal of superfluous hair, dark freckles, and other blemishes of the 
skin, and that the use of said dental cream will prevent or cure 
pyorrhea and receding gums and prevent the loss of teeth; and cause 
many members of the purchasing public, because of said erroneous 
beliefs, to purchase respondent’s said products. As a result thereof 
substantial trade in said commerce has been diverted unfairly to the 
respondent from respondent’s competitors in said commerce to the 
injury of said competitors and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice of the public and respondent’s competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true, and states that she waives 
hearing on the charges set forth in said complaint and that, without 
further evidence or other intervening procedure, the Commission 
may issue and serve upon her findings as to the facts and conclusion 
and an order to cease and desist from the violations of law charged 
in the complaint, and the Commission having made its findings as 
to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Teolinda Mahler, an individual, 
whether trading as D. J. Mahler Co. or under some other trade name, 
her representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of electrolysis machines for 
use in the removal of superfluous hair and other facial and body 
blemishes, sometimes referred to as the “Mahler Apparatus,” whether 
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sold under the name “Mahler Apparatus” or any other name, and in 
connection with the offering for sale, sale, and distribution of the 
dental cream now known and described as “Phyllis Maybelle Dental 
Cream,” or any other dental cream composed of substantially the 
same ingredients or possessing similar properties, under whatever 
name sold, in interstate commerce and in the District of Columbia, 
do forthwith cease and desist from representing, directly or 
indirectly: 

1. That said electrolysis machines can be used with safety by in- 
experienced operators for the removal of superfluous hair, dark 
freckles, or other blemishes of the skin; 

2. That the use of said dental cream will prevent or cure pyorrhea 
or receding gums; 

3. That the use of said dental cream will prevent the loss of teeth, 
unless said representation is limited to those cases not arising from 
or associated with systemic causes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which she has complied with this order. 
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In THE MATTER OF 
GOLDEN PEACOCK, INC. 


MODIFYING CEASE AND DESIST ORDER 


Docket 3156. Order, June 29, 1938 


Order modifying cease and desist order entered against aforesaid respondent 
in Docket 3156, on February 12, 19388, 26 F. T. C. 752, prohibiting certain 
misrepresentations by said respondent, its officers, ete., in connection with 
offer, sale, and distribution of its toilet preparations, “Golden Peacock 
Bleach Cream” and “Miracream,” or other similar preparations, as herein- 
below set forth. 

Before Mr. Robert S. Hall, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. R. H. Rhodes, of Paris, Tenn., for respondent. 


ORDER 


‘This proceeding having been heard by the Federal Trade Commis- 
sion upon the request of respondent to modify the order to cease and 
desist issued herein on February 16, 1938, and the Commission hay- 
ing duly considered said request and the record herein, and being now 
fully advised in the premises; 

It is ordered, That the respondent, Golden Peacock, Inc., its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale, and distribution of its toilet preparations, “Golden 
Peacock Bleach Cream” and “Miracream,” or any other preparations 
composed of substantially the same ingredients as said preparations, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing: 

1. That the use of said preparations, or any of them— 

(a) Will nourish, revitalize, or rejuvenate the skin; 

(5) Will produce or cause a soft, flawless ivory skin; 

(c) Will bleach the skin white and keep it white; 

(d) Will remove liver spots, sallowness, deep-seated discolora- 
tions; 

(e) Will remove blotches, freckles, tan, pimples, and imperfec- 
tions from the skin unless such representations are specifically re- 
stricted to such conditions when external in character and located 
in the outer layer of the skin and when not associated with any 
systemic disorder or cause. 
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2. That said preparations, or any of them— 

(a) Contain refined ingredients which revitalize the skin and 
change its color and texture to a child-like whiteness and texture; 

(6) Are new discoveries, or that they or any of them were or are 
preparations developed after years of experimentation by eminent 
doctors or skin specialists; 

(c) Have been endorsed by leading medical authorities. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it shall have complied with this order. 
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In THE MATTER OF 


- BOURJOIS, INC., AND BARBARA GOULD SALES 
CORPORATION 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC..5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2838. Complaint, June 9, 1936—Decision, June 30, 1938 


Where a domestic corporation engaged, at its Rochester factory, in manufacture 
of cosmetics and other toilet preparations, and in sale and distribution of 
its said products to and through its corporate and other subsidiaries, and 
in securing, through its Paris office, concentrates, bottles, labels, and other 
material; and said wholly owned corporate subsidiary engaged in pur- 
chasing powders sold by it exclusively from its said parent concern at 
its Rochester plant for delivery to said subsidiary in New York and 
Chicago, and in shipping therefrom, to purchasers in every State and in 
District of Columbia, its said products, and in selling, under corporate name 
including words “Barbara Gould,” their so-called “Skin Food,” “Skin 
Cream,” and “Face Powder’— 

(a) Sold their “Evening in Paris Taleum” in glass containers with label dis- 
playing words “Evening in Paris, BOURJOIS, New York—Paris,”’ and 
enclosed in cardboard containers similarly displaying aforesaid words, 
together with depiction of certain scenes peculiar to Paris, and including 
the Hiffel Tower, notwithstanding fact talcum powder in question was 
compounded and processed from separately imported ingredients and as- 
sembled and packaged for sale and distribution at factory, in this country, 
of said first-named corporation, and was not, as thus represented, made 
in and imported from France; 

(6) Represented, in various periodicals, including magazines of Nation-wide 
circulation, and in newspapers of wide interstate circulation, and in adver- 
tising matrices sent for reproduction to retailers throughout the United 
States, that preparation first sold by them under designation “Barbara 
Gould Irradiated Skin Food” and thereafter, substantially unchanged, as 
“Barbara Gould Irradiated Skin Cream,” had been irradiated with ultra- 
violet rays, and that, applied to the skin, said “Food” released rays of 
light and sunlight of therapeutic and beneficial value, and that its said 
Similarly designated “Irradiated Face Powder,” and its said “Irradiated 
Skin Iood,”’ were beautifying, stimulating, and beneficial in treatment of 
skin, by reason of such ultraviolet irradiation, and that its aforesaid skin 
cream, by reason of such treatment and as a consequence thereof, released, 
when applied to skin, atomie oxygen, which was absorbed thereby, and 
thus conferred upon users thereof therapeutic and beneficial results, facts 
being processes used in compounding said products did not and do not have 
result of causing them to absorb and retain, and, upon use, emit sufticient 
ultraviolet rays to be beneficial in treatment of skin, and said “Face 
Powder,” “Skin Food,” and “Skin Cream” gave out no radiation whatever, 
nor ultraviolet rays or sunlight or light or reirradiation of any kind, and 
emitted no form of light rays; 
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Represented, through inclusion of words “Skin Food” in aforesaid desig- 
nation of their above referred to product, that said “Irradiated Skin Food” 
possessed such properties as to constitute a food for the skin or tissues, 
and that said preparation awakened and restored the youth glands of the 
skin, facts being it did not possess such properties or characteristics as to 
constitute such a food, did not serve to furnish nourishment to skin, body 
has no “youth glands,’ and no glands thereof were restored or revived 
by use of its products or preparations externally applied; and 

Displayed and made use of name “Barbara Gould,” as above indicated, in 
connection with their aforesaid products, aud represented that their said 
products were developed or discovered after research or experimentation 
by said Barbara Gould, or that said Barbara Gould collaborated with a 
scientist or scientists in developing or originating such products, through 
such statements as “After extensive research and experiment in her lab- 
oratories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. * * *,” “This new Barbara Gould Skin 
Food * * *,” “Barbara Gould says: ‘My Irradiated Skin Food gently, 
safely, supplies tiny rays of light to your skin’,” ete., and “ ‘If ultra-violet- 
rays should be introduced into a beauty cream how marvelous that would 
be for a woman's skin!’ thought Barbara Gould. So, in collaboration with 
a scientist in a great Eastern University she developed her new Irradiated 
Skin Food,” ete., facts being name was fictitious and was an alias for an 
otherwise named person who, at one time, was in their employ as beauty 
counsellor, and person referred to did not discover or develop products in 
question, had no scientific degree or degrees, was not skilled in scientific 
preparation of cosmetics, and had no special knowledge regarding thera- 
peutic effect of ultra-violet rays; 


With capacity and tendency to mislead purchasing public into mistakenly 


believing that said “Food” gave nourishment to, and acted as a food for, 
the skin, and to confuse and mislead members of such public into erro- 
neous belief that there were glands in the body which would be restored 
and revived through use of such products, various developed, as above 
noted, by supposed Barbara Gould as a person of special skill and knowl- 
edge regarding the therapeutic effect of ultraviolet rays on the skin, etc., 
and who, by reason thereof, had incorporated, with beneficial results 
noted, sunlight and ultraviolet rays into aforesaid product, and that users 


. thereof, through such emission of ultraviolet rays and release of atomic 


oxygen, would benefit and receive results similar to those obtained from 
exposure to natural sunshine and from ultraviolet rays, and that talcum 
powder above referred to was made in France and imported to the United 
States, and to induce members of purchasing public to buy and use afore- 
said preparations because of erroneous beliefs thus brought about, and 
with effect, by reason of belief of substantial portion of purchasing public, 
and preference of many thereof, and supposed properties or source or origin, 
as case might be, of aforesaid preparations, of giving added sales value 
thereto, and with capacity and tendency further unfairly to divert trade 
to them from their competitors above referred to, of whom some do not 
in any manner misrepresent the therapeutic value or effect of their said 
preparations, nor place of origin thereof: 


Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John W. Norwood, trial examiner. at 
Mr. Astor Hogg and Mr. Edward L. Smith for the Commission. 
Olwany, Eisner & Donnelly, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes, “the Fed- 
eral Trade Commission having reason to believe that Bourjois, Inc., a 
corporation and Barbara Gould Sales Corporation, a corporation, here- 
inafter referred to as respondents, have been and now are using unfair 
methods of competition in commerce as “commerce” is defined in said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be to the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarni 1. Respondent, Bourjois, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York, with its factory located at Rochester in said 
State and its office and principal place of business located at 35 West 
Thirty-fourth Street, New York, in said State. Respondent, Bar- 
bara Gould Sales Corporation, is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York, with its principal place of business located at 35 West 
Thirty-fourth Street, in the city of New York in said State. The 
stock of respondent, Barbara Gould Sales Corporation, is wholly 
owned by respondent, Bourjois, Inc., and it, Barbara Gould Sales 
Corporation, is a selling agent of respondent, Bourjois, Inc., and is 
completely dominated and controlled by respondent, Bourjois, Inc. 
Respondent, Bourjois, Inc., has been for more than 1 year last past, 
and now is, engaged in the manufacture of cosmetics and other toilet 
preparations and in the sale and distribution of same through its 
selling agent and subsidiary, respondent, Barbara Gould Sales Cor- 
poration, and ‘now causes, and for more than 1 year last past has 
caused, its said products when sold by it and by respondent, Barbara 
Gould Sales Corporation, to be shipped from said place of business 
in the State of New York to the purchasers thereof, some located in 
the State of New York and others located in various other States of 
the United States and in the District of Columbia. There is now, and 
has been for more than 1 year last past, a constant current of trade in 
commerce between and among the various States of the United States 


and in the District of Columbia in said products sold by the 


respondents. 
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Respondents are now, and for more than 1 year last past have been, 
in substantial competition with other corporations, partnerships, per- 
sons, and firms engaged in the sale of similar products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents adopted and now use, as and for 
their trade names for certain of their products the words “Barbara 
Gould Irradiated Skin Food,” “Barbara Gould Irradiated Skin 
Cream,” “Evening In Paris Talcum,” “Tale Soir de Paris,” and “Bar- 
bara Gould Irradiated Face Powder,” and cause said trade names to 
appear prominently displayed in their advertisements and advertis- 
ing matter, letterheads, and stationery; on labels affixed to the con- 
tainers in which said products are packed, sold, and distributed ; 
and on the wrappers in which said containers are packed. The re- 
spondents also cause the words “London,” “New York,” “Paris,” 
“Barcelona,” “Buenos Aires,” “Mexico,” and “Havana” to appear 
prominently displayed on such labels. 

Par. 3. For a good many years a substantial portion of the pur- 
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunshine and to ultraviolet rays 
produces beneficial results to the skin. 

Perfumes, cosmetics, and other toilet preparations manufactured or 
compounded in London, Paris, Barcelona, Buenos Aires, Mexico, and 
Havana and imported into the United States have for many years 
enjoyed widespread popularity and goodwill among the trade and the 
consuming public throughout the United States, many of whom con- 
sider and believe that perfumes, cosmetics, and other toilet prepara- 
tions manufactured or compounded in Paris, London, Barcelona, 
Buenos Aires, Mexico, or Havana and other foreign countries, are 
superior in quality and other desired characteristics to such com- 
modities manufactured in the United States. Many of the consum- 
ing public throughout the United States purchase perfumes, cos- 
metics, and other toilet preparations manufactured in foreign coun- 
tries and imported into the United States in preference to perfumes, 
cosmetics, and other toilet preparations manufactured in the United 
States. 

Par. 4. In and by the use of the words “Evening In Paris Taleum,” 
“Tale Soir de Paris,” and other labels of the products sold and dis- 
tributed as aforesaid, respondents impliedly represent that the pro- 
ducts so labeled, sold, and distributed by them have been manufac- 
tured in Paris, France, and imported into the United States, when, 
as a matter of fact, said products so labeled, sold, and distributed 
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were not manufactured in Paris, France, or any other place in 
France and then imported into the United States, but, on the con- 
trary, were manufactured and compounded in the United States. 
In and by the use of the words “London,” “New York,” “Paris,” 
“Barcelona,” “Buenos Aires,” “Mexico,” and “Havana,” respondents 
impliedly represent that they have factories located at those places 
where the products sold by them bearing such words have been manu- 
factured and imported into the United States, when, in truth and in 
fact respondents do not have factories or laboratories at London, or 
Paris, or Barcelona, or Buenos Aires, or Mexico, or Havana, and said 
products were not manufactured at such places, but on the contrary 
were manufactured in the United States. 

Par. 5. In the course and conduct of their business, as described 
in paragraph 1 hereof, in soliciting the sale of and selling their said 
products, respondents now represent, and for more than 1 year last 
past have represented in various periodicals, including magazines 
and newspapers having a wide interstate circulation, the following: 

Beautifying, stimulating, and beneficial to the skin—Barbara Gould Irradiated 
Haceshowders 27 ae 

After extensive research and experiment in her laboratories, Barbara Gould, 
internationally known Beauty Counsellor, has developed this fine face powder. 


A most refreshing effect is obtained with this powder which is irradiated with 
ultra-violet rays to be had in your skin tone. 


BARBARA GOULD 


(Pictorial representation of two jars showing labels reading “Barbara Gould 
Irradiated Skin Food”) 


This new Barbara Gould Skin Food, being irradiated with vitalizing health- 
giving ultra-violet rays, performs wonders in the way of improving.your skin 
making it finer and even more tempered and causing unsightly blemishes to 
disappear »* * * 

Sunshine While You Sleep Without Tanning Your Skin. New Irradiated 
Skin Food By Barbara Gould. 

Barbara Gould’s New Skin Food slowly, gently, safely applies tiny ultra- 
violet rays to your skin all night long but you cannot see them * * * or feel 
them! They do not tan the skin like the ultra-violet rays of the sun, nor do 
they give you a sunburn! So mild are the rays, however, that they give only 
benefits to your skin. 

Directly irradiated with ultra-violet rays. That is why beauty results show 
so quickly so shortly after you have begun to use Barbara Gould Irradiated 
Skim-Hoode. 5 

Barbara Gould Says: 


My Irradiated Skin Food gently, safely, supplies tiny rays of light to your 
skin all night long! You cannot see them or feel them but they reawaken the 
youth glands of your skin! 
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“A beauty cream irradiated with ultra-violet rays—what marvelous things 


that would do for a woman”, said Barbara Gould. 

“If ultra-violet rays should be introduced into a beauty cream how marvelous 
that would be for a woman’s skin!” thought Barbara Gould. So, in collabora- 
tion with a scientist in a great Hastern University she developed her new Irradi- 
ated Skin Food, into which is introduced just the right amount of ultra-violet 
rays to benefit the skin, without including “tan” or sunburn. 

Barbara Gould Irradiated Skin Food * * * actually contains the health- 
giving rays of sunlight * * * all night long it softly sheds its invisible 
tiny rays into the depths of every pore—gently coaxes tired, sluggish glands to 
normal vigor and health * * * the gentlest, safest of sun treatments. 

All said representations and statements, together with other state- 
ments not herein detailed, purported to be descriptive of respondents’ 
products and of the beneficial results that may reasonably be expected 
to be obtained by the users of said products. 

Par. 6. In truth and in fact the representations made by the 
respondents in aid of the sale of their products are grossly exag- 
gerated, false, misleading, and incorrect. The product sold, and 
distributed under the trade name of Barbara Gould Irradiated Skin 
Food did not and does not possess such properties or characteristics 
as to be a food for the human skin or tissues. There are no such 
glands in the human body as “youth glands.” The name of Barbara 
Gould was and is a fictitious name and an alias for one Ruth Frances, 
who is employed by said respondents as a beauty counsellor, and she 
did not discover or develop such products, and she has no scientific 
degrees and is not skilled in the scientific preparation of cosmetics, 
and has no special knowledge regarding the therapeutic effect of 
ultraviolet rays. The process used in compounding said products 
did not and does not have the result of causing them to absorb, retain, 
and, upon use, emit sufficient ultraviolet rays to be beneficial in the 
treatment of the human skin. 

Par. 7. The use of the trade name “Barbara Gould Irradiated 
Skin Food” has a capacity and tendency to deceive the purchasing 
public into believing that the products sold by respondents give 
nourishment to and act as a food for the human skin. The repre- 
sentations of respondents as hereinabove set forth and other similar 
representations made by the respondents have had and do have the 
tendency and capacity to confuse, mislead, and deceive members of 
the purchasing public into the erroneous belief that there are glands 
in the human body known as “youth glands,” which will be restored 
and revived if respondents’ products are used; that the alleged 
Barbara Gould, in the employ of respondents, after extensive research 
and experiments, developed the ‘talcum powder “Barbara Gould 
Irradiated Face Powder,” and that she has special skill and know]l- 
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edge regarding the therapeutic effect of ultraviolet rays on the 
human skin and by her skill and knowledge has incorporated natural 
sunshine and ultraviolet rays into the products sold by respondents, 
which products, if applied to the skin will produce beneficial results ; 
that the products sold by the respondents contain and, when applied 
to the human skin, emit sufficient violet rays to be beneficial in the 
treatment of the human skin; that.the products sold by respondents 
and especially those designated by them as “Evening in Paris Tal- 
cum,” “Tale Soir de Paris,” were manufactured in France and 
imported into the United States, and that the products labeled with 
the words “London,” “Paris,” ‘“Barcelona,’ “Buenos Aires,” 
“Mexico,” and “Havana” were all products manufactured in respond- 
ents’ factories or laboratories in either London, Paris, Barcelona, 
Buenos Aires, Mexico, or Havana, and were products imported into 
the United States from foreign countries; that users of said products 
will receive beneficial results and results similar to those received 
from natural sunshine and from ultraviolet rays. 

The said representations of respondents have had and do have the 
tendency and capacity to induce members of the purchasing public to 
buy and use said preparations because of the erroneous beliefs engen- 
dered, as above set forth, and as a result thereof to unfairly divert 
trade to respondents from competitors engaged in the sale, in inter- 
state commerce, of similar competing preparations who truthfully 
represent the origin of and the therapeutic value of their respective 
products. Asa further result thereof injury has been and is now being 
done by respondents to competitors in commerce as hereinabove set out. 

There are among the competitors of respondents, as mentioned in 
paragraph 1 hereof, many who sell and distribute in commerce similar 
preparations who do not misrepresent the origin or place of manufac- 
ture of such products or the properties or qualities, or therapeutic vir- 
tues or effects of their said competing products. 

Par. 8. The above-alleged acts and practices of respondents are all 
to the prejudice of the public and the respondents’ competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Mopirtep Frxpines As To THE Facts, AND Orprer 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 9, 1936, issued, and subse- 
quently served, its complaint in this proceeding upon respondents 
Bourjois, Inc., and Barbara Gould Sales Corporation, charging them 
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with the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint and 
the filing of respondents’ answers thereto, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by Astor Hogg, attorney for the Commission, before John W. Nor- 
wood, an examiner of the Commission theretofore duly designated by 
it, and in opposition to the allegations of said complaint, by Mark 
Hisner, attorney for respondents, and said testimony and other evidence 
were duly recorded and filed at the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answers thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of counsel aforesaid, and the Commis- 
sion having duly considered the same and being fully advised in the 
premises found that this proceeding is in the interest of the public 
and made its findings as to the facts and its conclusion drawn there- 
from, and its order to cease and desist. Subsequent thereto said re- 
spondents filed their motion for rehearing and for modification of the 
said order to cease and desist, which said motion for rehearing was 
denied although argument on the said motion. to modify was heard. 
Subsequent to the hearing of said motion to modify, a stipulation of 
tacts, approved by the Commission, was entered into between the 
respondents and the Chief Counsel of the Commission in which said 
stipulation it was agreed that the facts therein stipulated might be 
used as a basis of making such further or modified findings as to the 
facts as to the Commission might seem appropriate. The Commission 
having duly considered the aforesaid complaint, answers, testimony, 
and other evidence, briefs in support of the complaint and in opposition 
thereto, the oral argument of counsel aforesaid, and the said stipula- 
tion, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its modified 
findings as to the facts, and its conclusion drawn therefrom. 


MODIFIED FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Bourjois, Inc., is a corporation or- 
ganized, existing and doing business under the laws of the State of 
New York, with its offices and principal place of business located at 
35 West Thirty-fourth Street, New York City, in said State. Re- 
spondent, Bourjois, Inc., has been for more than 1 year last past, 
and now is, engaged in the manufacture of cosmetics and other toilet 
preparations at its factory located at Rochester, N. Y., and in the 
sale and distribution of said products to and through its subsidiary, 
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Barbara Gould Sales Corporation, respondent, and through other sub- 
sidiaries. Respondent, Bourjois, Inc., maintains an office in Paris, 
France, at an expense varying upon business conditions from $2,400 
to $10,000 per year. Through that office, requests for concentrates 
from respondent, Bourjois, Inc., are received, and there are also 
received at that office from respondent, Bourjois, Inc., orders for 
bottles, labels, and other materials. Orders on such requisitions are 
placed where most advantageous, except as to concentrates which are 
purchased only from A. Bourjois & Cie, Wertheimer Freres, Succes- 
seurs. Pierre Wertheimer of said A. Bourjois & Cie, Wertheimer 
Freres, Successeurs, is president of respondent, Bourjois, Inc., and of 
respondent, Barbara Gould Sales Corporation. 

Respondent, Barbara Gould Sales Corporation, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal place of business 
located at 85 West Thirty-fourth Street in the city of New York, 
in said State. The stock of respondent Barbara Gould Sales Cor- 
poration is wholly owned by respondent Bourjois, Inc. 

Respondents cause, and for more than 1 year last past have caused, 
their said products, when sold by them, to be shipped from said 
places of business in the State of New York to the purchasers thereof, 
some located in the State of New York and others located in various 
States of the United States other than the State of New York, and in 
the District of Columbia. 

There is now, and has been for more than 1 year last past, a con- 
stant current of trade and commerce between and among the various 
States of the United States and in, the District of Columbia in said 
products sold by the respondents. Respondent, Barbara Gould Sales 
Corporation, purchases the products sold by it exclusively from 
Bourjois, Inc., taking deliveries from Rochester, N. Y., to New York 
City and Chicago, Ill. From these cities it ships said merchandise to 
purchasers located in every State of the United States and in the 
District of Columbia. 

Respondents are now, and for more than 1 year last past have 
been, in substantial competition with other corporations and with 
partnerships, persons and firms engaged in the sale of cosmetics and 
other toilet preparations in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. During the year 1935 and prior thereto, respondents 
manufactured and sold in commerce as hereinbefore described a skin 
preparation under the trade name and brand “Barbara Gould Irra- 
diated Skin Food.” On or about July 1, 1935, the label on said 
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product was changed and substantially the same product was labeled, 
branded, and marketed in commerce as hereinbefore described by 
respondents as “Barbara Gould Irradiated Skin Cream.” During 
the year 1935 and prior thereto, respondents manufactured and sold 
in commerce as hereinbefore described a face powder which they 
labeled and branded as “Barbara Gould Irradiated Face Powder.” 
Respondents have manufactured and sold, and do now manufacture 
and sell in commerce as hereinbefore described, a talcum powder 
which they brand and label as “Evening in Paris Talcum.” 

Par. 3. The taleum powder designated “Evening in Paris Tal- 
cum” is placed in a glass container to which is attached a label that 
reads 

Evening 
in Paris 


BOURJOIS 
New York—Paris. 


The said glass container of talcum powder is enclosed in a cardboard 
container on which appear the words 


Evening 
in Paris 


BOURJOIS 
New York—Paris 


and on which cardboard container appear certain lineal outline 
scenes which may be observed only in Paris, France, including the 
Eiffel Tower located in Paris, France. 

Par. 4. In the course and conduct of their businesses, as described 
in paragraphs 1 and 2 hereof, in soliciting the sale of and selling 
their products designated “Barbara Gould Irradiated Face Powder,” 
“Barbara Gould Irradiated Skin Food,” and “Barbara Gould Irra- 
diated Skin Cream,” respondents represented in various periodicals 
including magazines having a Nation-wide circulation and in news- 
papers having a wide interstate circulation, and through advertising 
matrices sent to retailers throughout the United States to be repro- 
duced, as follows: 

1. Beautifying, stimulating and beneficial to the skin—Barbara Gould 
Irradiated Face Powder * * * After extensive research and experiment in 
her laboratories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. A most refreshing effect is obtained with 
this powder which is irradiated with ultra-violet rays to be had in your skin 


tone. 
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BARBARA GOULD 


2. (Pictorial representation of two jars showing labels reading “Barbara Gould 
Irradiated Skin Food.”) This new Barbara Gould Skin Food, being irradiated 
with vitalizing, health-giving ultra-violet rays, perfortias wonders in the way 
of improving your skin, making it finer and even more tempered and causing 
unsightly blemishes to disappear * * * Sunshine While You Sleep Without 
Tanning Your Skin. New Irradiated Skin Food by Barbara Gould. Barbara 
Gould’s New Skin Food slowly, gently, safely applies tiny ultra-violet rays to 
your skin all night long but you cannot see them * * * or feel them! They 
Go not tan the skin like the ultra-violet rays of the sun, nor do they give you a 
sunburn! So mild are the rays, however, that they give only benefits to your 
skin. Directly irradiated with ultra-violet rays. That is why beauty results 
show so quickly so shortly after you have begun to use Barbara Gould Irradiated 
Skin) Hood) +> * 7 * 


BARBARA GOULD SAYS: 


3. “My Irradiated Skin Food gently, safely, supplies tiny rays of light to 
your skin all night long! You cannot see them or feel them but they reawaken 
the youth glands of your skin! 

“A beauty cream irradiated with ultra-violet rays—what marvelous things 
that would do for a woman,” says Barbara Gould. 

“Tf ultra-violet rays should be introduced into a beauty cream how marvelous 
that would be for a woman’s skin!” thought Barbara Gould. So, in collabora- 
tion with a scientist in a great Hastern University she developed her new Ir- 
radiated Skin Food, into which is introduced just the right amount of ultra- 
violet rays to benefit the skin, without including “tan” or sunburn. 

Barbara Gould Irradiated Skin Food * * * actually contains the health- 
giving rays of sunlight * * * all night long it softly sheds its invisible tiny 
rays into the depths of every pore—gently coaxes tired, sluggish glands to 
normal vigor and health * * * the gentlest, safest of sun treatments. 

4. Barbara Gould Irradiated Skin Cream has a normalizing effect on all 
types of skin. This is brought about through the atomic oxygen element of 
the cream which is imparted to it by the irradiation of ultra-violet rays. 
U. V. R. This cream has a revitalizing, rejuvenating and normalizing effect 
on all skins— 

‘Due to irradiation with ultra-violet rays, this cream literally teems with 
oxygen atoms. They, too, are released to your skin—toning, invigorating and 
generally building up normal health. 


» Par. 5. In the manner and by the means described in paragraph 
3 hereof, respondents represent that their talcum powder designated 
“Ryening ; in Paris Talecum” and sold and distributed by them, was, 
andl is, Panitacnnted in France and imported into the United Seated: 
and.in the manner and by the means described in paragraphs 2 
and 4 hereof, that their product, “Barbara Gould Irradiated Skin 
Food,” was a beauty cream irradiated with ultraviolet rays, which, 
when applied to the skin, released rays of lights and sunlight to the 
skin, which were of ther apeutie and benéfictal value; that Seat 
Gould Irradiated Skin Food” possessed such properties and char- 
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acteristics as to be a food for the human skin; that “Barbara Gould 
Irradiated Skin Food” awakened and restored the youth glands of 
the skin; that one Barbara Gould, an internationally known beauty 
counsellor, had developed the products “Barbara Gould Irradiated 
Face Powder” and “Barbara Gould Irradiated Skin Food”; that 
such products were beautifying, stimulating, and beneficial in the 
treatment of the skin by reason of the fact that they had been irradi- 
ated with ultraviolet rays; that the product “Barbara Gould Irradi- 
ated Skin Cream” had been irradiated with ultraviolet rays and, as 
a consequence, released atomic oxygen, when applied to the skin, 
which atomic oxygen was absorbed through the skin, and that by 
reason thereof, therapeutic and beneficial results were received by 
the users of such cream. 

The representations made by the respondents as aforesaid were and 
are misleading, for the following reasons: The talcum powder desig- 
nated as “Evening in Paris Talcum” is not manufactured in France 
and imported into the United States, but on the contrary is manu- 
factured at Rochester, N. Y. The ingredients of the “Evening in 
Paris Talcum” are separately imported into the United States and 
compounded and processed into the completed product, then as- 
sembled and packaged for sale and distribution at the factory of 
respondent, Bourjois, Inc., located at Rochester, N. Y. The product 
designated “Barbara Gould Irradiated Skin Food” does not possess 
such properties or characteristics as to be a food for the human skin 
or tissues. Such product did not serve to furnish nourishment to 
the skin. There are no such glands in the human body as “youth 
glands.” Glands in the human body are not restored or revived by 
the use of respondents’ products or by the use of any preparations 
applied externally. The processes used in compounding said products 
did not, and do not, have the result of causing them to absorb, retain, 
and, upon use, emit sufficient ultraviolet rays to be beneficial in the 
treatment of the human skin. “Barbara Gould Irradiated Face 
Powder,” “Barbara Gould Irradiated Skin Food,” and “Barbara 
Gould Irradiated Skin Cream” give out no radiation whatever, 
neither do they give out any ultraviolet rays or sun rays or light 
or reirradiation of any kind. They emit no form of light rays. 

The name “Barbara Gould” is a fictitious name used by respond- 
ents and the name “Barbara Gould” was an alias for Ruth Frances 
who, at one time, was employed by respondents as a beauty counsel- 
lor. She did not discover or develop such products; she has no 
scientific degree or degrees; is not skilled in the scientific preparation 
of cosmetics; and has no special knowledge regarding the thera- 
peutic effect of ultraviolet rays. 
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Par. 6. For a good many years a substantial portion of the pur- 
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunlight and to ultraviolet rays 
produces beneficial results. To represent a cosmetic as one which 
emits ultraviolet rays or sunshine causes such cosmetic to have an 
added sales value. 

Perfumes, cosmetics, and other toilet preparations manufactured 
‘in France and imported into the United States have been popular 
for many years among the trade and with the purchasing public 
throughout the United States. A substantial portion of the purchas- 
ing public throughout the United States purchase perfumes, cos- 
metics, and other toilet preparations manufactured in France and 
imported into the United States in preference to perfumes, cos- 
metics, and other toilet preparations manufactured in the United 
States. The labeling of domestic cosmetics as of French origin 
causes such cosmstics to have added sales value and enable dealers 
in the cosmetics so labeled to sell same more readily than if they 
were otherwise labeled. 

Par. 7. The use of the trade name “Barbara Gould Irradiated 
Skin Food” had the capacity and tendency to mislead the purchas- 
ing public into mistakenly believing that said product sold by 
respondents gave nourishment to and acted as a food for the human 
skin. The representations by respondents regarding “Barbara Gould 
Irradiated Face Powder,” “Barbara Gould Irradiated Skin Food,” 
and “Barbara Gould Irradiated Skin Cream,” as hereinabove set 
forth have had, and do have, the tendency and capacity to confuse 
and mislead members of the purchasing public into the erroneous 
beliefs that there are glands in the human body known as “youth 
glands” which will be restored and revived if such products of 
respondents are used; that the alleged Barbara Gould employed by 
respondents, after extensive research and experiments, developed the 
products “Barbara Gould Irradiated Face Powder” and “Barbara 
Gould Irradiated Skin Food”; that she had special skill and knowl- 
edge regarding the therapeutic effect of ultraviolet rays on the 
human skin and by her skill and knowledge had incorporated natural 
sunlight and ultraviolet rays into said products which, if applied to 
the skin, would produce beneficial results; that the products desig- 
nated “Barbara Gould Irradiated Face Powder,” “Barbara Gould 
Irradiated Skin Food,” and “Barbara Gould Irradiated Skin Cream,” 
when applied to the human skin, would emit ultraviolet rays and re- 
lease atomic oxygen which would be absorbed through the skin, all 
of which would be beneficial in the treatment of the human skin; 
and that users of said products would receive beneficial results and 


BOURJOIS, INC., ET AL. 311 
298 Order 


results similar to those received from exposure to natural sunshine 
and from ultraviolet rays. 

The use of the word “Paris” and the outlined scenes appearing on 
the containers of the face powder designated “Evening in Paris,” as 
described in paragraph 3 hereof, has the capacity and tendency to 
mislead the purchasing public into mistakenly believing that the said 
taleum powder designated “Evening in Paris” is manufactured in 
France and imported into the United States. 

The said representations of respondents have had and now have 
the tendency and capacity to induce members of the purchasing 
public to buy and use said products because of the erroneous beliefs 
brought about as hereinabove set forth. The representations made 
by respondents as aforesaid have the capacity and tendency unfairly 
to divert trade to respondents from competitors herein referred to, 
some of which said competitors do not in any manner misrepresent 
the therapeutic value or effects of said products nor the places of 
origin of such products. 


CONCLUSION 


The aforesaid acts and practices of the respondents Bourjois, Inc., 
and Barbara Gould Sales Corporation are to the prejudice of the 
public and of respondents’ competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec- 
tion 5 of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by Astor Hogg, counsel for the 
Commission, and Mark Eisner, counsel for the respondents, and a 
motion of respondents to modify the order to cease and desist pre- 
viously issued herein, and a stipulation of facts approved by the Com- 
mission entered into between its chief counsel and counsel for the 
respondents, and the Commission having made its modified findings 
as to the facts and its conclusion that said respondents have violated 
the Federal Trade Commission Act, and the Commission now being 
desirous of modifying its said order to cease and desist in conformity 
with its said modified findings as to the facts, and conclusion, and 
being fully advised in the premises. 
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It is ordered, That the said order to cease and desist be and the 
same is hereby modified to provide as follows: 

It is ordered, That the respondents, Bourjois, Inc., and Barbara 
Gould Sales Corporation, corporations, their respective officers, repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of cosmetics and other toilet preparations 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing, directly or indirectly, that said products contain 
any beneficial elements of the natural rays of the sun, or that the use 
of said products will bring the beneficial effects of sunshine to the 
users thereof, or that said products emit or give off ultraviolet rays 
or any other rays which are beneficial in the treatment of the human 
skin ; 

2. Representing in any manner that their face creams when applied 
to the skin, release oxygen which is absorbed through the skin or that 
said creams are beneficial in the treatment of the human skin by 
reason thereof ; 

3. Representing, through the use of the words “skin foods” or any 
other word or words of similar import to describe or designate their 
products, or in any manner, that the product designated “Barbara 
Gould Irradiated Skin Food” or said product under any other desig- 
nation or any other product containing similar ingredients and hav- 
ing substantially similar properties, possesses such properties as to be 
a food for the human skin or tissues; 

4, Representing in any manner that any of their said products will 
reawaken or restore so-called “youth glands” or any other glands; 

5. Representing in any manner that their products were developed 
or discovered after research or experimentation by one Barbara 
Gould, or that Barbara Gould collaborated with a scientist, or scien- 
tists, in developing or originating any of such products; 

6. Using the words “Paris” or “France,” or any other word or 
words indicating French origin, on the labels, cartons, or containers 
of, or in advertising talcum powder, perfumes, cosmetics, or toilet 
preparations made, compounded, bottled, packaged, or assembled in 
the United States, without clearly and conspicuously stating in im- 
mediate connection or conjunction therewith that such products are 
made, compounded, bottled, packaged, or assembled (as the case may 
be) in the United States; 

Provided, that the prohibition in this paragraph of this order shall 
not apply to the trade name, “Evening in Paris,” when and if used 
alone without the additional words “Paris” or “France,” or any other 
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word or words, symbol or symbols, picturization or picturizations in- 
dicating or suggesting French origin. 

It is further ordered, That the respondents shall, within 20 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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GEORGE H. LEE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2841. Complaint, June 11, 1936—Decision, June 30, 1938 


Where a corporation engaged in the sale of a vermifuge designated “Gizzard’ 
Capsules”; in advertising said capsules through printed matter accom- 
panying the product and through newspapers and periodicals of inter- 
state circulation— 

Falsely and deceptively represented that the product was effective for all three 
kinds of worms and “Why bother with several remedies when one easy 
complete dose is so much better?”’; facts being said product was not an 
effective vermifuge for all three kinds, nor better than separate remedies. 
for each kind and, through its action in the case of certain kinds of such 
poultry pests, tended to be ineffective ; 

With effect of misleading and deceiving purchasing public into erroneous and 
mistaken belief concerning the therapeutic value, efficacy, and effect of 
said product, and with result that a substantial portion of said public, 
as a direct result of such mistaken and erroneous belief, bought same, and 
trade was diverted unfairly to it from competitors likewise engaged in 
selling and distributing products designed for similar uses and who truth- 
fully advertised and represented the properties of their respective prod- 
ucts and the results that might be obtained from their use; to the 
substantial injury of competition in commerce among the various States. 
and in the District of Columbia: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. T. H. Kennedy, Mr. J. T. Welch, and Mr. Gerard A. Rault 
for the Commission. 

Mr. Donald J. Burke, of Omaha, Nebr., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914, the 
Federal Trade Commission, having reason to believe that George 
H. Lee Co., a corporation, hereinafter referred to as the respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, and states its charges: 
in that respect as follows: 
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ParacrapH 1. The respondent is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Nebraska, having its office and principal place of business at Twelfth 
and Harney Streets, in the city of Omaha, State of Nebraska. Re- 
spondent during the 2 years last past has been engaged in the sale 
of “Gizzard Capsules” and in the distribution thereof in commerce 
between and among the various States of the United States and the 
District of Columbia, and causes and has caused said merchandise, 
when sold, to be transported in interstate commerce from its place 
of business in the State of Nebraska, to purchasers thereof, some 
located in said State, and others located in various other States in 
the United States and in the District of Columbia. 

Par. 2. Respondent’s “Gizzard Capsules” consist of kamala, nico- 
tine, 011 of chenopodium, copper oxide, and graphite. 

Par. 3. In the course and conduct of its said business, respondent 
is now and has been, for more than 2 years last past, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms, engaged in the manufacture, sale, and distribution 
of similar preparations, in interstate commerce between and among 
the various States of the United States and the District of Columbia, 
used for purposes similar to the purposes for which respondent’s 
“Gizzard Capsules” are used. 

Par. 4. In the course and conduct of its said business, as herein- 
above described, the respondent, in soliciting the sale of and selling, 
in interstate commerce, “Gizzard Capsules,” in advertising said prod- 
uct by labels upon containers of “Gizzard Capsules,” and by adver- 
tisements in pamphlets, newspapers, and magazines has made many 
extravagant, deceptive, misleading, and false statements regarding 
the therapeutic value, efficacy, and effect of its “Gizzard Capsules,” 
among which are the following: 

(a) That respondent’s product, “Gizzard Capsule,’ 
chickens tapeworms, roundworms, and pinworms; 

(6) That respondent’s “Gizzard Capsule” is for all three kinds of 
worms} 

(c) That respondent’s “Gizzard Capsule” is much better than sepa- 
rate remedies for each kind of worm; 

(d) That respondent’s “Gizzard Capsules” will serve to rid fowls 
of either pinworms, or tapeworm heads; 

Par. 5. In truth and in fact respondent’s representations herein- 
above in paragraph 4 set forth and respondent’s advertisements and 
representations in pamphlets, newspapers, and magazines, are ex- 
travagant, false, misleading, and deceptive, in the following respects : 


> removes from 
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(a) Respondent’s product, “Gizzard Capsule,” does not remove 
from chickens tapeworms, roundworms, and pinworms; 

(b) Respondent’s “Gizzard Capsule,” is not for all three kinds of 
worm ; ] 

(c) Respondent’s “Gizzard Capsule,” is not much, or any, better 
than separate remedies for each kind of worm; 

(d) Respondent’s “Gizzard Capsule,” does not serve to rid fowls 
of either pinworms or tapeworm heads. 

Par. 6. The respondent’s advertising and representations herein- 
above described, have had and still have the tendency and capacity 
to, and do, mislead and deceive the purchasing public regarding the 
therapeutic value, efficacy, and effect of “Gizzard Capsules,” and 
further, as a direct consequence of the deceptive actions and repre- 
sentations of the respondent and the erroneous and mistaken beliefs 
induced by said acts as herein set out, the purchasing public has 
purchased respondent’s “Gizzard Capsules” with a result that trade 
has been unfairly diverted to the respondent from competitors like- 
wise engaged in the business of distributing or selling products 
designed for similar usage who truthfully advertise and represent the 
properties of their respective products and the results that may be 
expected to be obtained from a use thereof. As a result thereof, 
substantial injury has been, and is now being, done by respondent to 
substantial competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 7. The acts, practices, and representations of the respondent 
hereinabove set forth are all to the injury and prejudice of the public 
and to the competitors of the respondent in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frxpings As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 11th day of June 1936, issued 
und on June 15, 1936, served its complaint in this proceeding upon 
respondent, George H. Lee Co., a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and fil- 
ing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
Thomas H. Kennedy, attorney for the Commission, and in opposition 
to the allegations of the complaint by Donald J. Burke, attorney for 
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the respondent, before W. W. Sheppard, an examiner of the Com- 
mission, theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final hear- 
ing before the Commission on said complaint. answer thereto, testi- 
mony, and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of counsel; and the Com- 
mission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGcrapH 1. Respondent, George H. Lee Co., is a corporation, 
created by and existing under the laws of the State of Nebraska, with 
its office and principal place of business in the city of Omaha, Nebr. 
Respondent for several years last past has been engaged in the sale 
of a vermifuge sold under the name of “Gizzard Capsules,” and in 
the distribution of this product in commerce between and among the 
various States of the United States and in the District of Columbia. 

Respondent has caused, and causes, this product when sold to be 
transported from its place of business in the State of Nebraska to 
purchasers located in various States of the United States other than 
the State of Nebraska, and in the District of Columbia. 

Par. 2. In the course and conduct of its said business, respondent is 
now, and has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the sale and 
distribution of vermifuges in commerce between and among the 
various States of the United States and in the District of Columbia. 

Respondent for the past 7 years has maintained a course of trade 
in said product in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent, 
in soliciting the sale of and in selling its preparation “Gizzard Cap- 
sules” and in advertising said product, through printed matter accom- 
panying said product and advertisements in newspapers and maga- 
zines having an interstate circulation, has made deceptive, misleading, 
and false statements concerning the therapeutic value, efficacy, and 
effect of its “Gizzard Capsules.” Among said representations are the. 
following: 

Gizzard Capsules for all three kinds of worms—Large Tape—Large Round— 
Pins. Well known, widely adyertised—Proved more effective. 

* 185514™—40—von, 27-23 
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Most wormy chickens have two or more kinds of worms. Why bother with 
several remedies when one easy complete dose is so much better? * sth 

* * * The Gizzard Capsule is for Large Round, Pins and all kinds of 
Large Tapes * * * 5 

Par. 4. Respondent’s product “Gizzard Capsule” is a combination 
of kamala, kamala extract, oil of chenopodium, nicotine, copper oxide, 
and graphite all encased in an insoluble coating. 

Par. 5. The expert and scientific testimony in this case, shows, and 
the Commission finds, that respondent’s product is not an effective 
vermifuge for all three kinds of worms, nor is it better than separate 
remedies for each kind of pinworms or for tapeworms in poultry. 
When administered to fowl infested with tapeworms this product 
tends to shear off the tapeworm strobilae or chain or segments, leaving 
the tapeworm heads attached to the intestines of the fowl. These 
heads are capable of growing, and do quickly grow, new segments. 

Par. 6. Respondent’s representations, herein described, have had 
and now have a tendency and capacity to, and do, mislead and deceive 
the purchasing public into an erroneous and mistaken belief con- 
cerning the therapeutic value, efficacy, and effect of “Gizzard Cap- 
sules.” A substantial portion of the purchasing public, as a direct. 
result of said mistaken and erroneous belief, have purchased respond- 
ent’s product with the result that trade has been diverted unfairly to 
the respondent from, competitors likewise engaged in the business of 
selling and distributing products designed for similar usage who 
truthfully advertise and represent the properties of their respective 
products and the results that may be obtained from their use. Asa 
result thereof, substantial injury has been done and is now being done 
by respondent to competition in commerce among and_ between 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before W. W 
Sheppard, an examiner of the Commission theretofore duly desi 
nated by it, in support of the allegations of said complaint and a 
opposition thereto, briefs filed herein, and oral arguments by Gerard 
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A. Rault, counsel for the Commission, and by Donald J. Burke, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act: 

It ts ordered, 'That the respondent George H. Lee Co. its officers, 
representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of its Gizzard Capsules, or any other product 
containing substantially similar ingredients, whether sold under the 
same name or under any other name in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from 
representing : 

1. That said product is a remedy or vermifuge for all three kinds 
of worms in poultry; 

2. That said product will remove pinworms from poultry; 

3. That said product will remove tapeworms from poultry unless 
it be represented with equal conspicuousness that this product merely 
shears off the strobilae or chain of segments of the tapeworm, leav- 
ing the head of the worm, capable of growing new segments, attached 
to the intestines of the fowl. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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WAIN’S LABORATORY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3009. Complaint, Dec. 4, 1936—Decision, June 30, 1938 


Where a corporation engaged in offering for sale and selling a medicinal com- 


(a) 


(b) 


(c) 


pound for the treatment of asthma and related bronchial ailments— 
Represented in testimonials and advertisements inserted in newspapers, 
periodicals, circulars, and pamphlets distributed to various purchasers at 
various points throughout the United States, that said product was free 
from all dangerous drugs, opiates, and heart depressants, through such 
statements as “* * * absolutely guaranteed to contain no habit-form- 
ing drugs, narcotics, opiates, or heart depressants whatsoever,” facts being 
principal ingredient thereof was potassium iodide, indiscriminate distribu- 
tion thereof without medical supervision was very dangerous, aS was con- 
stant use of product unsupervised by a physician, and product, while 
possibly useful in small doses, properly supervised, in relieving bronchitis, 
was capable of harm and should not be taken by those having tuberculous 
lesions or tendencies, and should carry warning to such effect, and potas- 
sium base thereof was a depressant poison and indiscrminate consumption 
of product might cause chronic iodine cachexia ; 

Represented that said product had overcome asthma and hay fever for 
thousands of sufferers over a period of years and that it was an effective 
remedy for such afflictions and related bronchial ailments, through such 
statements as “Thousands of stubborn cases have responded to Wain’s 
Compound where other remedies were used without obtaining relief,” 
“sk * * has promptly relieved suffering caused by attacks of Bronchial 
Asthma or Bronchial Coughs for thousands of sufferers all over the United 
States,” “* * * a proven effective home treatment has brought prompt, 
blessed relief to thousands suffering from torturing attacks of Bronchial 
Asthma and Bronchial Coughs,” “* * * was the only medicine that 
ever gave me real relief and enabled me to sleep soundly * * ¥*,” 
“For I know it saved my life when everything else I had tried failed,” ete. ; 
facts being it was not a competent treatment nor effective remedy for such 
ailments and might not properly be represented as remedy for asthma, hay 
fever, bronchial paroxysms, or coughs, relief of which is contingent on 
other influences, and it was only a palliative with no curative effect on the 
underlying cause of disease; and 

Represented that it was “a new and startling remedy”; facts being it was 
not a new or startling discovery and active ingredient thereof, potassium 
iodide, had been used for generations under medical supervision ; 


With capacity and tendency to mislead and deceive a substantial number of the 


purchasing public into the erroneous and mistaken belief that said repre- 
sentations were true, and cause them, because of such belief, to buy its 
said products, and with result of thereby diverting unfairly substantial 


trade in commerce to it from competitors who do not misrepresent the char- 


acter and quality of their products: 


/ 
) 
| 
/ 
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Heid, That such acts and practices were to the injury and prejudice of the 
public and competitors and constituted unfair competition. 
Before Mr. Charles P. Vicini and Mr, Robert S. Hall, trial exam- 
ners. 
Mr. John Darsey, Mr. Reuben J. Martin, and Mr, Allen C. Phelps 
for the Commission. 
Horowitz & McCloskey, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Wain’s 
Laboratory, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” in defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, Wain’s Laboratory, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of California, with its principal place of business at 1500 North 
Vermont Avenue, Los Angeles, Calif. It is now and has been en- 
gaged in offering for sale and selling a medicinal compound for the 
treatment of asthma and hay fever, formerly designated as Ama-Gon 
and now offered for sale and sold under the trade name Wain’s com- 
pound. 

To a substantial extent sales of said product have been made by 
respondent to persons, partnerships, and corporations located in states 
other than the State of California, pursuant to which sales, and as a 
part thereof, shipment is and has been made by it from the State 
of California, through and into other States of the Union to said 
purchasers. 

Par. 2. In the course and conduct of its business, respondent is now, 
and has been for many years, in substantial competition with other 
corporations and with firms and individuals likewise engaged in the 
offering for sale and selling medicinal compounds designed for the 
treatment of asthma, hay fever, and bronchial ailments, in commerce 
among and between the various States of the United States. 

Par. 8. In connection with the offering for sale and selling said 
product, in commerce among and between the various States of the 
United States, and as an inducement for the purchase of said prod- 
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uct, respondent has made use of advertisements inserted in news- 
papers and periodicals and of circulars‘and pamphlets, all distributed 
in States of the United States other than the State of California. 
The following statements appearing in said advertising matter are 
illustrative of the statements made by the respondent: 


Wain’s Compound is absolutely guaranteed to contain no habit-forming drugs, 
narcotics, opiates, or heart depressants whatsoever. 

Thousands of stubborn cases have responded to Wain’s Compound where other 
remedies were used without obtaining relief. 

Wain’s Compound has brought welcome relief and comfort to thousands and 
has aided in rebuilding their strength and health. 

Wain’s Compound has promptly relieved suffering caused by attacks of 
Bronchial Asthma or Bronchial Coughs for thousands of sufferers all over the 
United States. 

Asthma, bronchial suffering relieved for thousands; Wain’s Compound, a 
proven, effective home treatment has brought prompt, blessed relief to thousands 
suffering from torturing attacks of Bronchial Asthma and Bronchial Coughs. 

Before taking Wain’s Compound I could not walk through weeds or grass 
and had to avoid dust; now I am relieved of that embarrassment. 

Question: Will the results be effective? 

Answer: Hundreds and hundreds of users report their attacks stopped after 
taking Wain’s Compound. 

It gave me absolutely immediate relief. 

Wain’s Compound was the only medicine that ever gave me real relief and 
enabled me to sleep soundly. I give it all the credit for getting me back on 
my feet after years of terrible suffering. 

For I know it saved my life when everything else I had tried failed. 

I have no more fear of those hard attacks of Bronchial Asthma. I haven’t 
had but one attack since I have been taking it. I haven’t had a bad spell now 
in a year. 

It is a new and startling remedy. 


Said statements, as hereinabove set out, together with other state- 
ments of similar import and effect purport to be descriptive of re- 
spondent’s product and its efficacy in use and serve as representations 
that said product is free from all dangerous drugs, opiates, and heart 
depressants; that it has overcome asthma and hay fever for thousands 
of sufferers over a period of years and that the preparation is a com- 
pound which is a reliable and competent treatment or an effective 
remedy for asthma, hay fever, and bronchial ailments, or that it is 
a new and startling remedy. 

Par. 4. In truth and in fact, the active ingredient of this prepara- 
tion is potassium iodide which exerts some beneficial influence in 
certain types of asthma by tending to relieve the paroxysms. It is 
not the treatment of choice by the medical profession in the acute 
paroxysms of this condition, as other drugs are more accurate and 
quicker in action. It is not an accepted or effective remedy for hay 
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fever although it is to some degree a competent treatment of minor 
bronchial irritations. The product is capable of harm and should 
not be taken by those having tuberculous lesions or tendencies, and 
should carry some warning to this effect. It has a tendency to retard 
and disturb the curative efforts of the body to wall in tuberculous 
lesions. Its potassium base is a depressant poison, and the product 
might cause chronic iodine cachexia. The mixture is an old, com- 
monly known one and a statement to the effect that it is a new and 
startling remedy is erroneous. 

Par. 5. In advertising its said product as set out in paragraph 3, 
supra, respondent has used and is using letters, commonly known as 
testimonials, of and concerning its product written by users thereof, 
containing statements of actual effects from the use of such product, 
without any investigation or knowledge on the part of respondent 
as to whether the statements in said letters contained are in fact 
true, or as to whether the writers of the letters were sufficiently in- 
formed as to be able to properly and accurately diagnose their symp- 
toms and determine the extent of the benefit of use of said product, 
or to truthfully make such statements. 

Par. 6. There are and were at all times hereinabove mentioned, 
persons, partnerships, and corporations, engaged in the business of 
producing and selling remedies and medicines for the treatment of 
asthma, hay fever, and bronchial ailments, and pursuant to such 
sales shipping the same in commerce among the States, who truthfully 
advertise and represent the therapeutic qualities of their products. 

Par. 7. Respondent’s false and misleading representations of and 
concerning its said product, as hereinabove set forth, have the capacity 
and tendency to mislead and deceive, and have misled and deceived, 
and do mislead and deceive, purchasers and prospective purchasers 
into the belief that such representations are true and to purchase 
respondent’s product in such erroneous belief. Thereby the afore- 
said false and misleading representations have unfairly diverted 
business from its competitors, referred to in paragraph 6, to itself, 
to the substantial injury of competition in commerce among and be- 
tween the various States of the United States. 

Par. 8. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Report, Finprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 4, 1936, issued and 
served its complaint in this proceeding upon respondent, Wain’s 
Laboratory, Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by John Darsey, 
Reuben J. Martin, and Allen C. Phelps, attorneys for the Commis- 
sion, before Charles P. Vicini and Robert S. Hall, examiners of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Fred Horowitz, attorney for the 
respondent; and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in defense 
thereto; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Wain’s Laboratory, Inc., is a California corporation, 
having an office and principal place of business at 4687 Hollywood 
Boulevard, Hollywood, Calif. It is now, and has been for a number 
of years, engaged in offering for sale and selling a medicinal com- 
pound for the treatment of asthma and related bronchial ailments. 
The said product is offered for sale and sold under the trade name 
“Wain’s Compound.” 

To a substantial extent sales of said product have been made by 
respondent to persons, partnerships, and corporations located in 
States other than the State of California, pursuant to which sales, and 
as a part thereof, shipment is, and has been made by it from the State 
of California, through and into other States of the United States to 
the said purchasers thereof. 

Par. 2. There are other corporations, individuals, and partnerships 
likewise engaged in offering for sale, and selling medicinal compounds 
designed for the treatment of asthma and related bronchial ailments 
which cause their products, when sold, to be transported from their 
respective places of business to the purchasers thereof located in 
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various States of the United States other than the State of the origin 
of such shipments. Respondent has been, and is, in substantial com- 
petition in said commerce with such corporations, individuals, and 
partnerships. 

Par. 3. In connection with the promotion of the sale, and in the sale 
of its said product, the respondent made use of testimonials and ad- 
vertisements inserted in newspapers, periodicals, circulars, and 
pamphlets, all of which are distributed among prospective purchasers 
located at various points throughout the United States. In such 
testimonials and advertisements, respondent has caused many repre- 
sentations and statements to appear to the effect that its said product 
is free from all dangerous drugs, opiates and heart depressants; that 
it has overcome asthma and hay fever for thousands of sufferers over 
a period of years, and that the preparation is a new, startling, and 
competent treatment or an effective remedy, for asthma, hay fever, 
and related bronchial ailments. Typical and illustrative of the state- 
ments so made by the respondent of, and concerning, its said product 
are the following: 


Wain’s Compound is absolutely guaranteed to contain no habit-forming drugs, 
narcotics, opiates, or heart depressants whatsoever. 

Thousands of stubborn cases have responded to Wain’s Compound where other 
remedies were used without obtaining relief. 

Wain’s Compound has brought welcome relief and comfort to thousands and 
has aided in rebuilding their strength and health. 

Wain’s Compound has promptly relieved suffering caused by attacks of 
Bronchial Asthma or Bronchial Coughs for thousands of sufferers all over the 
United States. 

Asthma, bronchial suffering relieved for thousands. Wain’s Compound, a 
proven effective home treatment has brought prompt, blessed relief to thousands 
suffering from torturing attacks of Bronchial Asthma and Bronchial Coughs. 

Before taking Wain’s Compound I could not walk through weeds or grass 
and had to avoid dust; now I am relieved of that embarrassment. 

Question: Will the results be effective? Answer: Hundreds and hundreds 
of users report their attacks stopped after taking Wain’s Compound. 

It gave me absolutely immediate relief. 

Wain’s Compound was the only medicine that ever gave me real relief and 
enabled me to sleep soundly. I give it all the credit for getting me back on 
my feet after years of terrible suffering. 

For I know it saved my life when everything else I had tried failed. 

I have no more fear of those hard attacks of Bronchial Asthma. I haven't 
had but one attack since I have been taking it. I haven’t had a bad spell now in 
a year. 

It is a new and startling remedy. 


Par. 4.—The foregoing representations and statements as set forth 
in paragraph 3 hereof are false and untrue. The principal ingre- 
diént of said product is potassium iodide and the indiscriminate dis- 
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tribution thereof without medical supervision is very dangerous. 
The product is not a new or startling discovery for the active 
ingredient, potassium iodide, has been used. for generations under 
medical supervision. The product is not a competent treatment nor 
an effective remedy for asthma, hay fever and related bronchial ail- 
ments and may not be properly represented as a remedy for asthma, 
hay fever, bronchial paroxysms, or coughs, for relief of such ail- 
ments is contingent on other influences. It is only a palliative and 
has no curative effect on the underlying cause of disease. The con- 
stant use of the product, unsupervised by a physician, is very dan- 
gerous. It might be useful in small doses, if properly supervised, in 
relieving bronchitis. The product is capable of harm and should 
not be taken by those having tuberculous lesions or tendencies, and 
should carry some warning to this effect. It has a tendency to retard 
and disturb the curative efforts of the body to wall in tuberculous 
lesions. Its potassium base is a depressant poison, and indiscrimi- 
nate consumption of the product might cause chronic iodine cachexia. 

Par. 5. The acts and practices of the respondent, in making and 
using the representations hereinabove set out in connection with the 
offering for sale, sale, and distribution of said product in interstate 
commerce, have the capacity and tendency to mislead and deceive 
a substantial number of the purchasing public into the erroneous 
and mistaken belief that said representations are true; and cause 
them, because of said erroneous and mistaken belief, to purchase 
respondent’s said product. Thereby, substantial trade in said com- 
merce is diverted unfairly to the respondent from its competitors 
who do not misrepresent the character and quality of their products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Wain’s Lab- 
oratory, Inc., a corporation, are to the injury and prejudice of the 
public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and answer of re- 
spondent, testimony and other evidence taken before Charles P. 
Vicini and Robert S. Hall, examiners of the Commission theretofore 
duly designated by it, in support of the allegations of said complaint 
and in opposition thereto, and briefs filed herein by John Darsey, 
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counsel for the Commission, and by Fred Horowitz, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
sions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Wain’s Laboratory, Inc., its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of the product now known as, 
and sold under the name, “Wain’s Compound,” or any product com- 
posed of substantially the same ingredients, or possessing similar 
properties, under whatever name sold, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from repre- 
senting directly or indirectly: 

1. That said product is an effective remedy or treatment for 
asthma, hay fever, or related bronchial ailments; 

2. That said product is a harmless product containing no habit- 
forming or heart depressant drugs; 

3. That said product is a new and startling discovery. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MaTrTer oF 


THE ETA COMPANY, INC. AND WILLIS G. SHEEMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8243. Complaint, Oct. 13, 1937—Decision, June 30, 1938+ 


Where a corporation and an individual, president thereof and stockholder 
therein and director of its activities and practices and responsible for its pol- 
icies, engaged in (1) sale and distribution of a line of so-called dehydrated 
or concentrated foods for human consumption, identified by the words “Eta 
Food” and the name of the particular product, i. e., “Eta Food Sodium,” 
“Hta Food Potassium,’ and a number of other similarly named “Eta 
Foods,” to wit, the magnesium, iron, chlorin, phosphorous, silicon, fluorin, 
sulphur, calcium, iodin, and manganese, and also including “Htalax,” “Eta 
Food No. 26,” “Hta Food No. 2,” “Eta Food No. 3,” “Etagland Food Male,” 
and “Etagland Food Female,’ and (2) sale and distribution of books, 
pamphlets, and other printed matter purportedly relating to health, hygiene, 
and physical and mental improvement of human beings— 

(a) Represented and implied, in form letters, pamphlets, leaflets, and dodgers, 
that each of said dehydrated or concentrated food products was compounded 
for the purpose of remedying, correcting, and treating ailments affecting 
human beings, and that absence of the mineral or other matter purportedly 
contained in such specific preparations thus offered would cause certain 
human ailments, i. e., that their “Eta Food Sodium” would improve diges- 
tion, increase will power, “alkalinize nerves and clear the brain,’ while 
lack of “Food Sodium” would cause acidity, rheumatic ailments, formation 
of acid in the nerves and brain, ete., with a great variety of other represen- 
tations as to benefits accomplished through supplying assertedly needed 
elements to the body and thereby correcting the various ailments and mal- 
functioning ascribed to the lack of such elements, and represented in their 
book or pamphlet, sold and distributed under the name of “Mastery of 
Success,” that “Hta Food #2,” “Eta Food #3,” and “Htagland Food Male” 
and “Etagland Food Female” would give food elements to the cell struc- 
tures and give strength to the functions of generation, and that the said 
preparations would benefit cases of sexual debility ; 

Facts being said various representations were false, grossly exaggerated, mis- 
leading, and deceptive, usual diet for the vast majority of the people of 
the United States contains a suflicieney of minerals for the needs of the | 
body, mineral deficiency in the diet, found in rare cases, can be determined | 


only by examination and experimentation, by one technically trained and 
skilled in medicine and kindred sciences, consumption of any minerals in 
excess of the needs of the body is of no benefit, and, in cases of certain 
minerals, highly dangerous, conditions attributed, as above indicated, to 
lack or absence of minerals in the diet would require absolute absence 
therefrom of such substances for an extended period of time and could 
occur only under unusual circumstances and in rare instances, and afore- 


1 Order published, as modified, as of November 5, 1938, 


828 


THE ETA CO., INC., ET AL. 329 


Syllabus 


said various foods, taken as directed, do not contain a sufficient amount 
of minerals to remedy or correct such a deficiency of the diet, and many 
of the ailments and conditions for which they were offered are of such a 
nature that they cannot and do not respond to dietary or other oral 
treatment ; 


(b) Falsely represented that their aforesaid books or pamphlets, known as 


“Mastery of Success” and “Brain Power Supreme,” would enable persons 
to shape their own destiny and make a complete and satisfying success of 
their lives, assure anyone an immediate physical, mental, and financial 
success unattainable without them, and enable anyone to overcome all 
obstacles which retard success, and prevent or cure bodily ailments and 
diseases regardless of their cause and nature, through such statements, 
among many others, as “There are tens of thousands of people fishing 
around in the murky waters of so-called psychology, buying every baited 
book on magnetism and personal power offered, never waking up to the 
fact that they are the poor fish. Every one of them needs ‘Brain Power 
Supreme.’ Then they will grow new powerful brains. Then they will 
begin making money. Otherwise they will not be any better off forty 
years from now,’ and misled public, through use of word “Doctor” and 
abbreviation “Dr.,” in advertising matter and in books and pamphlets, 
into the erroneous belief that said individual was a duly qualified medical 
practitioner, as above set forth, and falsely referred to him therein as 
“America’s foremost authority on food chemistry and nutrition,” as num- 
bering “among his clients many of America’s richest and most influential 
men and women,” and as the man “who makes people rich’; 


Facts being said various representations were false and misleading, following 


(c) 


instructions contained in said books or pamphlets would not enable one 
to overcome obstacles which retard success, or to prevent or cure bodily 
ailments and diseases or assure one of immediate success, physical, mental, 
or financial, eating of food there suggested would not cause one to have 
active brain and invincible will, etce., ordinary foods do not actually kill 
ambition, etc., following teachings of the book would not prevent one from 
wasting precious years going through hard knocks, sleepless nights, heart- 
breaks, to learn a few things taught by the author thereof, success was 
possible without use of the book or pamphlet, etc., and representations in 
various other respects, as thus indicated, were grossly false and misleading ; 
Represented that the price of their “Mastery of Success” was $4.50, but 
that, for a limited time as a special offer, it might be purchased for 
$2.00, and that the regular price of their “Brain Power Supreme” was 
$25.00, but that as a special offer it might be purchased for $8.00; 


Facts being the regular prices of the two books, neither special nor limited, 


were $2.00 and $8.00, and not the higher figures; and 


(d) Represented, through use of word “Doctor” or abbreviation “Dr.,” in their 


advertising matter and in books or pamphlets, and led public to believe, 
that aforesaid individual was a duly qualified and licensed medical 
practitioner ; 


Facts being he was not such a qualified and licensed practitioner ; 
With effect of inducing a substantial number of consumer purchasers to buy 


the product offered for sale, sold and distributed by them, and of diverting 
thereby trade to themselves from competitors engaged in like and similar 
businesses, including many who do not misrepresent their products in any 
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respect and do not use such acts, practices and methods in connection with 
the sale and distribution thereof, and of causing substantial injury in 
competition in commerce between and among the various States of the 
United States and in the District of Columbia : 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. S. Brogdyne Teu, II for the Commission. 
Mr. Ray E. Lane, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Eta 
Co., Inc., a corporation, and Willis G. Sheeman, an individual, here- 
inafter referred to as the respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. The respondent The Eta Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 
business at 227 West Huron Street, Chicago, Ill. 

The respondent Willis G. Sheeman is president of and the principal 
stockholder in the respondent The Eta Co., Inc., and controls and 
directs its activities and practices and formulates its policies. His 
principal place of business is the same as that of the respondent The 
Eta Co., Inc. 

In doing the acts and things and in using the practices and methods 
hereinafter set forth and described, the said respondents have acted 
in concert and in cooperation with each other. 

Par. 2. Said respondents are now and have been for the several 
years last past engaged in the sale and distribution of so-called de- 
hydrated or concentrated foods for human consumption, and in the 
sale and distribution of books, pamphlets and other printed matter 
purportedly relating to health, hygiene, and the physical and mental 
improvement of the human race. Said respondents cause said de- 
hydrated or concentrated food products, and said books, pamphlets 
and other printed matter, when sold, to be transported from their 
said place of business in the State of Illinois, into and across the 
several States of the United States, to the purchasers of said prod- 


THE ETA CO., INC., ET AL. dol 
328 Complaint 


ucts located at various points in the said several States, other than 
the State of Illinois and in the District of Columbia. 

In the course and conduct of their business, as aforesaid, respond- 
ents have been and are now in substantial competition in said 
commerce between and among the several States of the United States, 
and in the District of Columbia, with corporations, associations, 
partnerships, and individuals engaged in said commerce in the sale 
and distribution of dehydrated and concentrated food products, and 
other food products, and in the sale and distribution of books, 
pamphlets and other printed matter relating to health, hygiene, and 
the physical and mental improvement of the human race, and 
engaged in the sale and distribution of medicines, remedies, treat- 
ments, and correctives used and useful in the treatment of the ail- 
ments, afflictions, diseases, and conditions for which the respondents 
recommend the use of their said dehydrated or concentrated food 
products, and the following of the teachings expounded in said books, 
pamphlets and other printed matter, as hereinafter set out. 

Among the competitors of the respondents in said commerce are 
many who do not misrepresent their said products in any respect and 
who do not use the acts, practices and methods used by the respond- 
ents, as hereinafter set out, in connection with the sale and distribu- 
tion of their said products. 

Par. 3. The respondents’ so-called dehydrated or concentrated 
foods are sold under the general name of “Eta Concentrated Food.” 
Among the so-called dehydrated or concentrated food products sold 
by the respondents are the following: 

Eta Food Sodium, Eta Food Potassium, Eta Food Magnesium, 
Eta Food Iron, Eta Food Chlorin, Eta Food Phosphorous, Eta Food 
Silicon, Eta Food Fluorin, Eta Food Sulphur, Eta Food Calcium, 
Eta Food Iodin, Eta Food Manganese, Etalax, Eta Food No. 26, Eta 
Food #2, Eta Food +3, Etagland Food Male, and Etagland Food 
Female. 

Respondents’ said books, pamphlets and other printed matter are 
sold under the names “Mastery of Success” and “Brain Power 
Supreme.” 

Par. 4. In the course and conduct of their business in said com- 
merce, as aforesaid, the respondents, in soliciting the sale of said 
so-called dehydrated or concentrated food products and said books, 
pamphlets, and other printed matter, solicit purchasers by mail 
through the media of form letters, pamphlets, leaflets, and dodgers, 
make many statements concerning the cause of the ailments, afflictions, 
diseases, and conditions which affect the human race, and many state- 
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ments regarding the efficacy of various of said so-called dehydrated 
or concentrated food products in remedying, treating, and correcting 
virtually all of the ailments, afflictions, diseases, and conditions which 
affect the human race, and many statements concerning the efficacy 
of the teachings set forth in said books, pamphlets, and other printed 
matter in eliminating and correcting ailments, afflictions, diseases, and 
conditions which affect the human race, and in the improvement gen- 
erally, from both a physical and mental standpoint, of the human 
race. In said form letters, pamphlets, leaflets, and dodgers respond- 
ents represent and imply that each of said so-called dehydrated or 
concentrated food products is compounded for the purpose of remedy- 
ing, treating, and correcting certain ailments, afflictions, diseases, and 
conditions affecting the humans race, and that the absence of the 
mineral or other matter purportedly contained in said specific prepa- 
ration will cause certain ailments, afflictions, diseases, and conditions 
affecting the human race. 

Par. 5. By the means and in the manner aforesaid, respondents 
represent that their said product “Eta Food Sodium” will improve 
digestion, prevent fermentation of food, increase will power, eliminate 
carbon dioxides, remove acid and waste, “alkalinize” nerves, and clear 
the brain, and that a lack of “Food Sodium” in the diet will cause 
acidity, serious stomach disorders, rheumatic ailments, and acid to 
form in the nerves and brain. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Potassium” will build and recon- 
struct muscles, make motor nerves function properly, help to as- 
similate fat, cause gain in weight, multiplication of body cells, growth 
of muscles and tissues, alkalize the blood, increase power of resistance, 
and increase pep, courage and magnetism, and that a lack of “Food 
Potassium” in the diet will cause food to ferment, neuralgia, insomnia, 
tissue water to form, swollen ankles, moroseness, lack of ambition, 
hallucinations, a feeling of bruised muscles, and weak and sagging 
ligaments. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Magnesium” will convert acid into 
a neutral salt, calm the nerves, stimulate bowel action, aid in increas- 
ing weight, prevent acid stomach, catarrhal discharges, overheated 
blood, dry and torpid bowels, fainting spells, jerky nerves, backache, 
stringy mucus, greasy hair, acne pimples, itching blisters, noxious 
acids, gases and toxins, soothe the sexual instinct, and promote sleep. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Iron’ will prevent trembling 
spells, shooting pains, distributed blood pressure, and will renew 
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strength, cause a youthful appearance, increase the popularity and 
fascination of women, make men strong and courageous, and promote 
enthusiasm and cheerfulness. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Chlorin” will promote the elimi- 
nation of water from the body, remove impurities, germs, and pus, 
make tissues dense and elastic, exclude water, fat, and carbohydrates 
from tissues and increase the strength of the voice, and that a lack 
of “Food Chlorin” in the diet will cause puffiness under the eyes, be- 
tween finger joints and around the ankles, skin to become dull and 
red, white spots to appear on the skin, dry throats, nervousness, heart 
trouble, noises in the ear, pale skin, and a heavy tongue, and limbs. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Phosphorous” will improve nutri- 
tion of nerves and tissues, strengthen bones and teeth and increase 
red corpuscles, and that a lack of “Food Phosphorous” in the diet 
will destroy self-confidence, lead to sterility, neuralgia and pus forma- 
tion, cause children to be dumb, prevent children from controlling 
their fingers, cause irritation of nerves, lack of will power, destroy 
the ability to concentrate, destroy the appetite, cause nervousness and 
morbidity, pallid faces, waxy skin, night sweats, and twitching in the 
muscles of the eyelids. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Silicon” will make the blood 
warmer and muscles firmer, influence growth of hair, prevent and 
correct ovarian and menstrual trouble, increase endurance of elderly 
people, improve the appetite, eyesight, hair, and complexion, free 
the nasal canals permitting discharge of phlegm and mucus, and 
cause catarrh, headache, and disturbance of the brain and colds to 
disappear. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Fluorin” will provide materia] 
for feeding teeth enamel, work against tubercular, syphilitic, and 
vaccine pus formation, and will prevent spinal diseases and brain 
trouble, and that a lack of “Food Fluorm” in the diet will cause head, 
neck, skin, and lower abdomen to become puffed and swollen, the 
gums to become loose, tender, and spongy, development of ailments 
of the nails and eyelashes, brown and yellow spots to appear on the 
skin, and the eyesight to became poor and large veins to appear. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Sulphur” will prevent jerky 
nerves, fitful moods, fussy notions, panting for air in warm rooms, 
tired eyelids, flushes of heat, sudden indigestion, lame fingers, partial 
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closure of the throat, tension in the neck with restlessness and head- 
ache, and dryness of the skin and that its use will maintain a more 
uniform temperature in the nerves, the brain centers, the sexual 
nerves, and the nerves of the kidneys, liver, and optic centers, the 
lymph, the cerebro-spinal fluid and the neurolin in nerve and brain 
matter. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Calcium” will improve the nerves, 
prevent tooth decay, and has a beneficial effect upon ulcers, infection, 
eczema, and psoriasis skin diseases, and that a lack of “Food Caletum” 
in the diet will cause brain softening, running ears, and pasty 
complexions. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Iodin” will neutralize toxins, cause 
skin eruptions, pimples, sores, ulcers, and unsightly blemishes to clear 
up quickly, disintegrate fat and reduce bodily weight, preserve the 
nail tint, complexion, hair, beauty of the eyes, eyelashes and brows, 
strengthen nerves, make the mind more alert, and users of this food 
will never suffer from goiter, scrofula, nervous ailments, defective 
bone metabolism, blood and skin diseases. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food Manganese” possesses antiseptic 
and germicidal properties, that it will counteract body acids and toxic 
products, increase the power of body purification, hinder the develop- 
ment of cancerous growths in the membranes, linings and organs, 
toughen and harden the linings of the heart, bones, cranium, mem- 
branes surrounding the viscera, the abdominal cavity and joint struc- 
tures, and that a lack of “Food Manganese” in the diet will cause the 
linings of the human structures and conductors to become thin and 
lose their ductility, the organs, vessels, and their nerves will suffer, 
cause a state of fever in the nerves, result in congestive headaches, 
chronic neuralgia, nerve cramps, shrunken facial tissues, terrific 
cramps before menstruation, shrinkage of the brain, lack of ability 
to concentrate, absentmindedness, and optical illusions. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Etalax” corrects constipation, is one of the 
surest and safest and most effective means of flushing the intestinal 
tract of its impurities, strengthening the intestinal muscles, will give 
new power to and tone up the entire eliminative system. 

By the means and in the manner aforesaid, respondents represent 
that their said product “Eta Food No. 26” nourishes and builds up 
the eye structure and possesses the positive power to improve eyesight, 
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and will enable one to “lay off” glasses for good, and the use of this 
food and certain exercises, distributed in connection with the sale 
thereof, will restore the natural shape of the eyeball. 

In the book or pamphlet sold by the respondents under the name 
“Mastery of Success,” respondents represent and imply that “Eta 
Food +2,” “Eta Food #3,’ and “Etagland Food Male” and 
“Etagland Food Female” will give food elements to the cell structures 
and give strength to the functions of generation, and that said prep- 
arations are of benefit in case of sexual debility. 

By the means and in the manner aforesaid, respondents, in con- 
nection with the sale and distribution of the book or pamphlet known 
as “Mastery of Success,” make, among others of similar import and 
effect, the following representations in regard thereto: 

This book shows you that you can actually shape your own destiny—that 
regardless of birth or environment, regardless of previous education, regardless 
of where you may be located at this moment in the scheme of things, you can 
achieve your aims and desires and make a complete and satisfying success of 
your life. 

* * * * * * * 

Another new single volume edition of America’s most famous “Human Engi- 
neer,” the man who makes people rich. * * * 

* * * * * * * 

We are astounded to learn that the author numbers among his many thousand 
clients many of America’s Richest and Most Influential Men and Women. 
Many of these were instructed personally—now he teaches all in his latest 
book. 


* * * * *  * * 

The secrets of success of thousands of people. 

Said respondents further represent that by following the instruc- 
tions as to the mode or plan of living contained in said book or 
pamphlet “Mastery of Success,” one can overcome all obstacles which 
retard success and prevent or cure bodily ailments and diseases, re- 
gardless of their cause or nature. 

Respondents further represent that the regular price of the book 
or pamphlet “Mastery of Success” is $4.50 but that as a special offer, 
and for a limited time only, it may be purchased for the sum 
of $2.00. 

By the means and in the manner aforesaid, respondents, in con- 
nection with the sale and distribution of the book or pamphlet known. 
as “Brain Power Supreme,” make, among others of similar import 
and effect, the following representations in regard thereto: 

There are tens of thousands of people fishing around in the murky waters 


of so-called psychology, buying every baited book on magnetism and personal 
power offered, never waking up to the fact that they are the poor fish. Hvery 
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cne of them needs “Brain Power Supreme.” Then they will grow new power- 
ful brains. Then they will begin making money. Otherwise they will not be 
any better off forty years from now. t 

The path of the ruthless Go-Getter in commercial, industrial and love life is 
based upon certain laws entirely different from those applied to everyday life; 
yes, they are almost contrary to common belief. Once you know these funda- 
mental law's, you can devise any number of ways and methods of aggression 
as good or better than operated by others, or you can even profitably imitate 
them. But, you can’t do it without this knowledge. You cannot get away 
from facts, facts that all of the success-masters know. You must master the 
fundamental principles of brain activity and its response in people. You must 
know why and how people are made to do certain things without their 
knowledge. 

Can you afford to waste precious years going through hard knocks, great 
disappointments, Sleepless nights, and heartbreaks to learn these things when I 
can teach them to you in a few weeks? You can go on spending many thou- 
sands of dollars, guessing at things your competitor knows, trying vainly to 
corner a living existence, but you will never fully succeed, never easily succeed, 
if you don’t know what my successful patrons know. 

* * * * * * * 

When you eat the foods suggested in “Brain Power Supreme” you will have 
an active brain, an invincible will, a knack of luck, so to speak, that makes 
things come your way. 

* * * * * * * 

Ordinary foods, foods that the average person eats, bring about this average 
world of average people. Ordinary foods actually kill ambition, courage, and 
will power, and they produce fear in people. I will tell you about foods that 
produce fearlessness, courage, spunk, pep, invincible will power, and brain 
activity. 

* * * * * * * 

Respondents further represent and imply that by following the 
teachings stated in the book or pamphlet “Brain Power Supreme,” 
one is assured of immediate success, physical, mental, and financial, 
and that without said book or pamphlet such suecess is not 
obtainable. 

Respondents further represent that the regular price of the book 
or pamphlet “Brain Power Supreme” is $25.00 but that as a special 
offer it is offered for sale for the sum of $8.00. 

Par. 6. The representations, so made and used by the respondents 
as aforesaid, are false, or grossly exaggerated, and are misleading 
and deceptive, both as to the efficacy of said “Eta Concentrated 
Foods” in remedying the ailments, afflictions, diseases, and conditions 
mentioned and as to the conditions resulting from a lack of said 
minerals purportedly contained in said foods. In truth and fact, 
the usual diet of the overwhelming majority of the people in the 
United States contains a sufficiency of said minerals for the needs 
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of the body. In the rare cases where the diet does not contain a 
sufficiency of one or more of said minerals, such a deficiency is diffi- 
cult of determination, and cannot be determined by the average lay- 
man, but can only be determined after examination and experimen- 
tation by a technician trained and skilled in medicine and kindred 
sciences. The consumption by a person of a quantity of any of said 
minerals in excess of the needs of the body is, in no case, of benefit, 
but, on the contrary, in the case of some of said minerals is highly 
dangerous and will result, in many instances, in serious injury to 
the consumer thereof. To approach the conditions represented by 
the respondents as resulting from a lack or absence of some of said 
minerals in the diet, would require an absolute absence from the 
diet of such mineral for an extended period of time, which could 
occur only under unusual circumstances and in rare instances, since 
practically all foods and liquids consumed contain one or more of 
said minerals. In truth and fact, said “Eta Concentrated Foods,” 
when taken as directed by respondents, do not contain a sufficient 
amount of the minerals purportedly contained therein to remedy or 
correct a deficiency of said minerals in the diet. Many of the ail- 
ments, afflictions, diseases and conditions which respondents claim 
their said “Eta Concentrated Foods” will remedy are of such a na- 
ture that they will not respond to dietary or other oral treatment. 

Said representations, so made and used by the respondents in con- 
nection with the sale and distribution of said book or pamphlet “Mas- 
tery of Success,” are false and misleading. In truth and fact, the 
following of the instructions in said publication as to the mode or plan 
of living will not enable one to overcome all, or any, of the obstacles 
which retard success, nor will it prevent or cure bodily ailments and 
diseases. Said publication will not enable one, “regardless of birth 
or environment, regardless of previous education, regardless of 
where * * * located at this moment in the scheme of things,” to 
achieve one’s aims and desires and make a complete and satisfying 
success of life. Nor does said publication disclose the secrets of suc- 
cess of thousands of people. 

The regular price of said publication is not $4.50 as represented by 
the respondents but is $2.00, which respondents represent is a special 
price for a limited time only. The price of $2.00 is not special, nor is it 
effective for a limited time only. 

Said representations, so made and used by the respondents in con- 
nection with the sale and distribution of said book or pamphlet “Brain 
Power Supreme,” are false and misleading. In truth and fact, the 
following of the instructions or teachings stated in said book or pam- 
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phlet will not assure one of immediate success, physical, mental, or fi- 
nancial, and one may obtain success without the use of said book or 
pamphlet. Following the teachings stated in said book or pamphlet 
will not enable one to grow new, powerful brains, nor will eating the 
food suggested in said book or pamphlet cause one to have an active 
brain and invincible will, or make things come his way, nor will the 
food suggested produce fearlessness, courage, spunk, pep, invincible 
will power, and brain activity, nor do ordinary foods actually kill 
ambition, courage and will power, and produce fear in people. Pur- 
chasing said book or pamphlet and following the teachings stated 
therein will not prevent one from wasting precious years going through 
hard knocks, great disappointments, sleepless nights, and heartbreaks 
to learn things taught by the author of said book or pamphlet in a few 
weeks, and success is possible without knowing what the successful 
patrons of the author of said book or pamphlet know. 

The regular price of said publication is not $25.00 as represented by 
the respondents but is $8.00, which respondents represent is a special 
price. The price of $8.00 is not special, but is the regular price at 
which said publication is usually and ordinarily sold. 

Many other representations and implications made and used by the 
respondents, in connection with the sale of said “Eta Concentrated 
Foods” and said books or pamphlets, are false and misleading and 
deceptive, and of the same character and effect as those hereinabove 
set out. 

Par. 7. Through the use of the word “Doctor,” and the use of the 
abbreviation “Dr.,” in said advertising matter and in said books or 
pamphlets, the respondents represent and imply, and the public is 
thereby led to believe, that the respondent Willis G. Sheeman is a 
duly qualified and licensed medical practitioner. In truth and in 
fact, the respondent Willis G. Sheeman is not a duly qualified and 
licensed medical practitioner. Respondents also represent in said 
advertising matter and in said books or pamphlets that the respond- 
ent Willis G. Sheeman is “America’s foremost authority on food 
chemistry and nutrition”; that “he numbers among his many thousand 
clients many of America’s richest and most influential men and 
women”; and that “he is the man who makes people rich.” In truth 
and in fact, respondent Willis G. Sheeman is not America’s foremost 
authority, or any authority at all, on food chemistry and nutrition ; 
he does not make people rich; he does not have thousands of clients ; 
nor does he number among his clients many of America’s richest and 
most influential men and women. 

Par. 8, Among the purchasing public are many who desire to pur- 
chase or obtain a food, remedy, or treatment that will prevent or cure, 
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or be beneficial in the treatment of, the ailments, afflictions, diseases, 
and conditions about which the respondents make the representations 
and implications as hereinabove alleged, and who desire to purchase 
and obtain books or pamphlets which will produce the results claimed 
by the respondents, 

Par. 9, The acts, practices, and methods of the respondents, as here- 
inabove alleged, have had, and do have, the tendency and capacity to, 
and do, mislead and deceive a substantial portion of the purchasing 
public, and have caused, and do cause, many members of the pur- 
chasing public erroneously to believe that said exaggerated and false 
representations and implications so made and used by the respondents 
are true, and cause a substantial portion of the purchasing public, 
because of such erroneous beliefs, to purchase respondents’ said prod- 
ucts, thereby unfairly diverting trade in said commerce to the 
respondents from their competitors who do not use the acts, prac- 
tices, and methods used by the respondents to the substantial injury 
of said competitors in said commerce, and to the injury of the public. 

Par. 10. The acts, practices, and methods of respondents, as herein- 
above alleged, are all to the prejudice of the public and of the re- 
spondents’ said competitors, and constitute unfair methods. of 
competition in commerce within the intent and meaning of Section | 
5 of an Act of Congress, entitled, “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Finpryegs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 13, 1937, issued, and on 
October 15, 1937, served its complaint in this proceeding upon the 
respondents, The Eta Co., Inc., a corporation, and Willis G. Shee- 
man, an individual, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, a stipulation as to the facts was entered into by W. T. 
Kelley, chief counsel of the Commission, and Ray E. Lane, counsel 
for respondents, which said stipulation was thereafter approved by 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and an- 
swer thereto and the stipulation as to the facts, and the Commission 
having duly considered same and being now fully advised in the 
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premises, finds that this proceeding is to the interest of the public 
and makes this its findings as to the facts and its conclusions drawn 
therefrom : : 

FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, The Eta Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 
business at 227 West Huron Street, Chicago, Ill. 

The respondent, Willis G. Sheeman, is president of and stockholder 
in the respondent, The Eta Co., Inc. He directs activities and 
practices and formulates its policies. His principal place of business 
is the same as that of respondent, The Eta Co., Inc. 

In doing the acts and practices and using the practices and methods 
hereinafter set forth and described, the respondents have acted in 
concert and cooperation with each other. 

Par. 2. The respondents are now and have been for several years 
past engaged in the sale and distribution of so-called dehydrated 
or concentrated foods for human consumption and in the sale and 
distribution of books, pamphlets, and other printed matter pur- 
portedly relating to health, hygiene and physical and mental im- 
‘provement of human beings. Respondents have caused the de- 
hydrated or concentrated food products and the books and pamphlets 
and other printed matter to be sold and transported from their place 
of business in the State of Illinois to purchasers in the several States 
of the United States and in the District of Columbia. 

In the conduct of their business, the respondents have been and 
are now in substantial competition in commerce between and among 
the various States of the United States and the District of 
Columbia, with individuals, partnerships, associations, and corpora- 
tions engaged in commerce in the sale and distribution of dehydrated 
and concentrated foods and other food products and in the sale 
and distribution of books, pamphlets and other printed matter relat- 
ing to health, hygiene, and the physical and mental improvement of 
human beings, and also engaged in the sale and distribution of foods 
and correctives used in the treatment of the ailments for which the 
respondents recommend their dehydrated or concentrated food 
products, and the following of the teachings expounded in said books, 
pamphlets, and other printed matter, 

Among the competitors of respondents in commerce are many who 
do not misrepresent their products in any respect and who do not 
use the acts, practices and methods used by the respondents in 
connection with the sale and distribution of their products. 
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Par. 3. The respondents’ products are sold under the general name 
of “Eta Concentrated Foods.” Among the dehydrated food prod- 
ucts sold by respondents are the following: 

Eta Food Sodium; Eta Food Potassium; Eta Food Magnesium; 
Eta Food Iron; Eta Food Chlorin; Eta Food Phosphorous; Eta Food 
Silicon; Eta Food Fluorin; Eta Food Sulphur; Eta Food Calcium; 
Eta Food Iodin; Eta Food Manganese; Etalax; Eta Food No. 26; 
Eta Food #2, Eta Food #3; Etagland Food Male; and Etagland 
Food Female. 

The respondents’ food products are made up of the following 
elements: 

Eta Food Sodium contains dehydrated vegetables to which is 
added 1.23 percent of Food Sodium; 

Eta Food Potassium contains dehydrated vegetables plus 1.64 per- 
cent Food Potassium; 

Eta Food laoaac contains dehydrated vegetables to Saat is 
added 0.429 percent Food Magnesium; 

Eta Food Iron contains dehydrated vegetables to which is added 
0.61 percent Food Iron; 

Eta Food Chlorin contains dehydrated vegetables to which is 
added 2.34 percent Food Chlorin; 

Eta Food Phosphorous contains dehydrated vegetables to which is 
added 0.327 percent Food Phosphorous; 

Eta Food Silicon contains dehydrated vegetables to which is added 
0.86 percent Food Silicon ; 

Eta Food Fluorin contains dehydrated vegetables to which is 
added 0.0035 percent Food Fluorin; 

Eta Food Sulphur contains dehydrated vegetables to which is 
added 0.73 percent Food Sulphur ; 

Eta Food Calcium contains dehydrated vegetables to which is 
added 1.50 percent Food Calcium ; 

Eta Food Iodin contains dehydrated vegetables to which is added 
0.038 percent Food Iodin; 

Eta Food Manganese contains dehydrated vegetables to which is 
added 0.012 percent Food Manganese; 

Etalax is a compound of dehydrated vegetables; 

Eta Food No. 26 contains dehydrated vegetables. 

Respondents’ books, pamphlets and other printed matter are sold 
under the names “Mastery of Success” and “Brain Power Supreme.” 

Par. 4. The respondents, in selling their dehydrated or concen- 
trated food products and books, pamphlets and other printed matter, 
solicit purchasers by mail through the media of form letters, pam- 
phiets, leaflets, and dodgers. The respondents make many statements 
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concerning the cause of the ailments which affect. human beings and 
many statements regarding the efficacy of their various food products 
in remedying, treating, and correcting virtually all of the ailments 
which affect human beings. They also make many statements con- 
cerning the efficacy of the teachings set forth in the books, pam- 
phlets, and other printed matter, in eliminating and correcting 
ailments which affect human beings, and in the improvement 
generally of the physical and mental conditions of human beings. 

In form letters, pamphlets, leaflets, and dodgers, respondents have 
represented and implied that each of the dehydrated or concentrated 
food products is compounded for the purpose of remedying, correct- 
ing, and treating ailments affecting human beings, and that the 
absence of the mineral or other matter purportedly contained in 
specific preparations of the respondents will cause certain ailments 
affecting human beings. 

Par. 5. The respondents have represented that their product, “Eta 
Food Sodium” will improve digestion, prevent fermentation of food, 
increase will power, eliminate carbon dioxide, remove acid and waste, 
“alkalinize nerves and clear the brain.” The respondents have 
further represented that a lack of “Food Sodium” will cause acidity, 
serious stomach disorders, rheumatic ailments, and the formation of 
acid in the nerves and brain. 

Par. 6. The respondents have represented that their product “Eta 
Food Potassium” will build and reconstruct muscles, make motor 
nerves function properly, help to assimilate fat, gain weight, multiply 
body cells, growth of muscles and tissues, alkalize the blood, increase 
power of resistance, increase pep, courage and magnetism, and that a 
lack of “Food Potassium” in the diet will cause fermentation of food, 
neuralgia, insomnia, tissue water to form, swollen ankles, moroseness, 
lack of ambition, hallucinations, a feeling of bruised muscles, and 
weak and sagging ligaments, 

Par. 7, Respondents have represented that their product “Eta Food 
Magnesium” will convert acid into a neutral salt, calm the nerves, 
stimulate bowel action, aid in increasing weight, prevent acid stom- 
ach, catarrhal discharges, overheated blood, dry and torpid bowels, 
fainting spells, jerky nerves, backache, stringy mucus, greasy hair, 
acne pimples, itching blisters, noxious acids, gases and toxins, soothe 
the sexual instinct, and promote sleep. 

Par. 8. The respondents have represented that their food product, 
“Eta Food Iron” will prevent trembling spells, shooting pains, dis- 
turbed blood pressure and will renew strength, cause a youthful ap- 
pearance, increase the popularity and fascination of women, make 


THE ETA CO., INC., ET AL. 343 
328 Findings 


men strong and courageous, and promote enthusiasm and cheerful- 
ness. 

Par. 9. The respondents have represented that their food product 
“Kita Food Chlorin” will promote the elimination of water from 
the body, remove impurities, germs, and pus, make tissues dense and 
elastic, exclude water, fat, and carbohydrates from tissues, and 
increase the strength of the voice. The respondents have further 
represented that a lack of Food Chlorin in the diet will cause puffiness 
under the eyes, between finger joints and around the ankles, skin to 
become dull and red, white spots to appear on the skin, dry throats, 
nervousness, heart troubles, noises in the ear, pale skin, and a heavy 
tongue and limbs. 

Par. 10. Respondents have represented that their product “Eta 
Food Phosphorous” will improve nutrition of nerves and tissues, 
strengthen bones and teeth and increase red corpuscles. They have 
also represented that a lack of Food Phosphorous will destroy self- 
confidence, lead to sterility, neuralgia and pus formation, cause chil- 
dren to be dumb and prevent them from controlling their fingers, 
cause irritation of nerves, lack of will power, destroy the ability to 
concentrate, destroy the appetite, cause nervousness, morbidity, pallid 
faces, waxy skin, night sweats, and twitching in the muscles of the 
eyelids. 

Par. 11. The respondents have represented that their product, “Eta 
Food Silicon” will make the blood warmer and muscles firmer, in- 
fluence growth of hair, prevent and correct ovarian and menstrual 
trouble, increase endurance of elderly people, improve the appetite, 
eyesight, hair, and complexion, free the nasal canals permitting dis- 
charge of phlegm and mucus, and cause catarrh, headaches, and dis- 
turbance of the brain and colds to disappear. 

Par. 12. The respondents have represented that their product, 
“Eta Food Fluorin” will provide material for feeding teeth enamel, 
work against tubercular, syphilitic,.and vaccine pus formation, and 
will prevent spinal diseases and brain trouble, and that a lack of 
“Food Fluorin” in the diet will cause head, neck, skin, and the lower 
abdomen to become puffed and swollen, the gums to become loose, 
tender, and spongy, development of ailments of the nails and eye- 
lashes, brown and yellow spots to appear on the skin, and the eyesight 
to become poor and large veins to appear. 

Par. 13. The respondents have represented that their product, 
“Eta Food Sulphur” will prevent jerky nerves, fitful moods, fussy 
notions, panting for air in warm rooms, tired eyelids, flushes of heat, 
sudden indigestion, lame fingers, partial closure of the throat, tension 
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in the neck with restlessness and headache, and dryness of the skin, 
and that its use will maintain a more uniform temperature in the 
nerves, the brain centers, the sexual nerves, and the nerves of the 
kidneys, liver, and optic centers, the lymph, the cerebro- spinal fluid, 
and the encoun in nerve and been matter. 

Par. 14. Respondents have represented that their product, “Eta 
Food Calcium” will improve the nerves, prevent tooth decay, and has 
a beneficial effect upon ulcers, infection, eczema and psoriasis skin 
diseases, and that a lack of “Food Calcium” will cause brain soften- 
ing, running ears, and pasty complexions. 

Par. 15. The respondents have represented that their product, 
“Eta Food Iodin” will neutralize toxins, cause skin eruptions, pim- 
ples, sores, ulcers and unsightly blemishes to clear up quickly, dis- 
integrate fat, reduce bodily weight, preserve the nail tint, complexion, 
hair, beauty of the eyes, eyelashes and brows, strengthen nerves, 
make the mind more alert, and that the users of this food will never 
suffer from goiter, scrofula, nervous ailments, defective bone metab- 
olism, blood, and skin diseases. 

Par. 16. The respondents ‘have represented that their product, 
“Eta Food Manganese” possesses antiseptic and germicidal proper- 
ties, that it will counteract body acids and toxic products, increase 
the power of body purification, hinder the development of cancerous 
growths in the membranes, linings and organs, toughen and harden 
the linings of the heart, bones, cranium, membranes surrounding the 
viscera, the abdominal cavity and joint structures, and that a lack of 
“Food Manganese” in the diet will cause the linings of the human 
structures and conductors to become thin and lose their ductility, 
the organs, vessels, and their nerves will suffer, cause a state of fever 
in the nerves, result in congested headaches, chronic neuralgia, nerve 
cramps, shrunken facial tissues, terrific cramps before menstruation, 
shrinkage of the brain, lack of ability to concentrate, absentminded- 
ness, and optical illusions. . 

Par. 17. The respondents have represented that their product, 
“Etalax” corrects constipation, is one of the surest and safest and 
most effective means of flushing the intestinal tract of its impurities, 
strengthening the intestinal muscles, will give new power to and 
tone up the entire eliminative system. 

Par. 18. The respondents have represented that their product, 
“Eta Food No. 26” nourishes and builds up the eye structure and 
possesses the positive power to improve eyesight, and will enable one 
to “lay off” glasses for good, and the use of this food and certain 
exercises, distributed in conntetion with the sale thereof, will restore 
the natural shape = the eyeball. 
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Par. 19. The respondents have discontinued the manufacture, sale, 
and distribution of “Eta Food #2” and “Eta Food #3.” 

Par. 20. In a book or pamphlet sold and distributed by respondents 
under the name of “Mastery of Success,” respondents have represented 
and imply that “Eta Food #2,” “Eta Food #3,” and “Etagland 
Food Male” and “Etagland Food Female” will give food elements to 
the cell structures and give strength to the functions of generation, 
and that the said preparations benefit cases of sexual debility. 

Par. 21. The respondents have made many statements and repre- 
sentations in their book or pamphlet known as “Mastery of Success,” 
of which the following is representative : 

This book shows you that you can actually shape your own destiny—that 
regardless of birth or environment, regardless of previous education, regardless 
of where you may be located at this moment in the scheme of things, you can 
achieve your aims and desires and make a complete and satisfying success of 
your life. 

* * * * * * * 

Another new single volume edition of America’s most famous “Human 
Engineer,” the man who makes people rich. * * * 

* * * * * * * 

We are astounded to learn that the author numbers among his many thou- 
sand clients many of America’s Richest and Most Influential Men and Women. 
Many of these were instructed personally—now he teaches all in his latest 


book. 
* * * * * * * 


The secrets of success of thousands of people. 

Par. 22. The respondents have further represented that by follow- 
ing the instructions as to the mode or plan of living contained in the 
book or pamphlet, “Mastery of Success,” one can overcome all the ob- 
stacles which retard success and prevent or cure bodily ailments and 
diseases, regardless of their cause and nature. 

Par. 23. The price of their book or pamphlet, “Mastery of Success” 
has been represented by respondents to be $4.50. They have further 
represented that as a special offer and for a limited time only the 
book or pamphlet may be purchased for the sum of $2.00. 

Par. 24. In connection with the sale and distribution of the book 
or pamphlet known as “Brain Power Supreme,” the respondents have 
made many statements and representations, of which the following is 
representative : 


There are tens of thousands of people fishing around in the murky waters of 
so-called psychology, buying every baited book on magnetism and personal 
power offered, never waking up to the fact that they are the poor fish. Every 
one of them needs “Brain Power Supreme.” Then they will grow new powerful 
brains. Then they will begin making money. Otherwise they will not be any 


better off forty years from now. 
co * * * * * * 
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The path of the ruthless Go-Getter in commercial, industrial and love life is 
based upon certain laws entirely different from. those applied to everyday life; 
yes, they are almost contrary to common belief. Once you know these funda- 
mental laws, you can devise any number of ways and methods of aggression as 
good or better than operated by others, or you can even profitably imitate them. 
But, you can’t do it without this knowledge. You cannot get away from facts, 
facts that all of the success-masters know. You must master the fundamental 
principles of brain activity and its response in people. You must know why 
and how people are made to do certain things without their knowledge. 

Can you afford to waste precious years going through hard knocks, great dis- 
appointments, sleepless nights and heartbreaks to learn these things when I can 
teach them to you in a few weeks? You can go on spending many thousands 
of dollars, guessing at things your competitor knows, trying vainly to corner a 
living existence, but you will never fully succeed, never easily succeed, if you 
don’t know what my successful patrons know. 

* * * , - * * * 

When you eat the foods suggested in “Brain Power Supreme” you will have 
an active brain, an invincible will, a knack of luck, so to speak, that makes 
things come your way. 

* * * * * * * 

Ordinary foods, foods that the average person eats, bring about this average 
world of average people. Ordinary foods actually kill ambition, courage, and 
will power, and they produce fear in people. I will tell you about foods that 
produce fearlessness, courage, spunk, pep, invincible will power and brain 
activity. 

* * %* * * * * 

Par. 25. The respondents have also represented and implied that 
by following the teachings stated in the book or pamphlet, “Brain 
Power Supreme” one is assured of immediate success, physical, 
mental, and financial, and that without the book or pamphlet, success 
is not obtainable. 

Par, 26. The respondents have represented that the regular price 
of the book or pamphlet, “Brain Power Supreme” is $25.00, but that 
is a special offer. It is offered for sale for the sum of $8.00. 

Par. 20. The representations made and used by the respondents as 
set out In paragraphs 4 to 26, inclusive supra, are false, grossly exag- 
gerated, misleading, and deceptive both as to the efficacy of “Eta 
Concentrated Foods” to remedy the ailments for which the foods are 
prescribed and as to the conditions resulting from a lack of minerals 
purportedly contained in the foods. 

The usual diet of a vast majority of the people of the United 
States contains a sufficiency of minerals for the needs of the body. 
In rare cases, a mineral deficiency in the diet is found. Such def- 
ciency is difficult of determination and can not be determined by 
the average man but only by examination ‘and experimentation by 
one technically trained and skilled in medicine and kindred sciences. 
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The consumption by a person of a quantity of any minerals in excess 
of the needs of the body is of no benefit but, on the contrary, in the 
case of some minerals is highly dangerous and will result in many 
instances in serious injury to the consumer. 

To approach the conditions represented by the respondents as 
resulting from a lack or absence of some of the minerals in the diet 
would require an absolute absence from the diet of such minerals 
for an extended period of time. This could occur only under unusual 
circumstances and in rare instances, since practically all foods and 
liquids contain one or more mineral substance. 

“Kta Concentrated Foods,” when taken as directed by respondents 
do not contain a sufficient amount of minerals to remedy or correct 
a mineral deficiency in the diet. Many of the ailments, afflictions, 
diseases, and conditions which respondents claim their “Eta Foods” 
will remedy are of such a nature that they can not and do not respond 
to dietary or other oral treatment. 

Par, 28. The representations made and used by respondents in con- 
nection with the sale of the book or pamphlet “Mastery of Success” 
are false and misleading. The instructions contained therein as to 
the mode or plan of living will not enable one to overcome all or 
any of the obstacles which retard success, nor will it prevent or 
cure bodily ailments and diseases. The publication will not enable 
one “regardless of birth or environment, regardless of previous edu- 
cation, regardless of where * * * located at this moment in the 
scheme of things,” to achieve one’s aims and desires and make a com- 
plete and satisfying success of life. Nor does the publication dis- 
close the secrets of success of thousands of people. 

The regular price of the publication, “Mastery of Success” is not 
$4.50 as represented by the respondents but is $2.00, which the 
respondents represent as a special price for a limited time only. The 
price of $2.00 is not special, nor is it effective for a limited time only. 

The representations made and used by the respondents in connection 
with the sale and distribution of the book or pamphlet, “Brain Power 
Supreme” are false and misleading. Following the instructions or 
teachings stated in the book or pamphlet will not assure one of imme- 
diate success, physical, mental or financial. Any one may obtain suc- 
cess without the use of the book or pamphlet. 

Following the teachings stated in the book or pamphlet will not 
enable one to grow new, powerful brains. The eating of the food 
suggested in the book or pamphlet will not cause one to have an active 
brain and invincible will. It does not make things come the reader’s 
way, nor will the food suggested produce fearlessness, courage, spunk, 
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pep, invincible will power, and brain activity. Ordinary. foods do not 
actually kill ambition, courage, and will power and produce fear in 
people. : 

Following the teachings stated in the book or pamphlet, “Brain 
Power Supreme” will not prevent one from wasting precious years 
going through hard knocks, great disappointments, sleepless nights, 
and heartbreaks to learn in a few weeks the things taught by the 
author of the book or pamphlet. Success is possible without knowing 
what the successful patrons of the author of the book or pamphlet 
know. 

Par. 29. The regular price of the publication, “Brain Power Su- 
preme” is not $25.00 as represented by the respondents but is $8.00. 
The respondents have represented that the purchase price of $8.00 of 
the book or pamphlet is a special price. The price $8.00 is not special 
but is the regular price at which the publication is usually and ordi- 
narily sold. 

Par. 80. The respondents have made many other representations and 
implications in connection with the sale of “Eta Contentrated Foods” 
and the books or pamphlets sold and distributed by them. The state- 
ments are false, misleading, and deceptive and of the same character 
and effect as those herein set out. 

Par. 31. Through the use of the word “Doctor” and the use of the 
abbreviation thereof, “Dr.” in advertising matter and in books or 
pamphlets, the public is led to believe that. the respondent, Willis G. 
Sheeman, is a duly qualified and licensed medical practitioner. The 
respondent, Willis G. Sheeman is not a qualified and licensed medical 
practitioner. 

The respondents also represent, in their advertising matter and in 
their books and pamphlets, that the respondent, Willis G. Sheeman, 
is “America’s foremost authority on food chemistry and nutrition”; 
“That he numbers among his clients many of America’s richest and 
most influential men and women”; and that “he is the man who makes 
people rich.” The respondent, Willis G. Sheeman, is not America’s 
foremost authority on food chemistry and nutrition. He does not 
make people rich nor does he number among his clients many of 
America’s richest and most influential men and women. There are 
among the purchasing public many who desire to purchase or obtain a 
food, remedy, or treatment that will prevent or cure ailments, afflic- 
tions, diseases, and conditions about which the respondents make the 
representations and implications herein set out, and who desire to 
purchase and obtain books and pamphlets which will produce the 
results claimed by the respondents. 
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Par. 32. The acts and practices and methods of the respondents 
have a tendency and capacity to induce, and have induced, a substan- 
tial number of consuming purchasers of the commodities to buy the 
products offered for sale, sold and distributed by respondents. As a 
result thereof, trade has been diverted to respondents from those com- 
petitors engaged in those like and similar businesses and herein re- 
ferred to. As a consequence thereof, substantial injury has been and 
is being done by respondents in competition in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of respondents, The Eta Co., Inc., 
and Willis G. Sheeman, are to the prejudice and injury of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST ? 


This proceeding having been heard by the Federal Trade Com- 
mission upon the motion to modify the order to cease and desist 
issued herein on June 30, 1938, and the Commission having duly 
considered said motion and the record herein, and being fully advised 
in the premises: 

It is ordered, That the said order to cease and desist be, and the 
same is, hereby modified to provide as follows: 

It is ordered, That the respondents, the Eta Co., Inc., its officers, 
representatives, agents, and employees, and Willis G. Sheeman, an 
individual, his representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of so-called food 
products now designated and described generally as “Eta Concen- 
trated Foods,” or any other so-called food products containing sub- 
stantially the same ingredients or possessing substantially the same 
properties under whatever name sold, in or in connection with the 
offering for sale, sale, and distribution of the books or pamphlets now 
known as and sold under the name of “Mastery of Success” and 
“Brain Power Supreme,” under whatever name sold, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from directly or indirectly representing: 

1. That said “Eta Concentrated Foods” have any curative, reme- 
dial, or therapeutic value or are in any way beneficial in the treat- 


1 Order published, as modified, as of November 5, 1938. 
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ment of any of the ailments, diseases, or conditions hereinafter 
named. : 

2. That any of said “Eta Concentrated Foods” contain sufficient 
minerals, when taken in the dosage directed by the respondents, to 
remedy or correct any mineral deficiency in the diet. 

3. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Sodium” will improve digestion, prevent fermentation of food, 
increase will power, eliminate carbon dioxide, remove acid and waste, 
“alkalinize nerves and clear the brain,” and that a lack of “Food 
Sodium” will cause acidity, serious stomach disorders, rheumatic ail- 
ments, and the formation of acid in the nerves and brain. 

4, That the “Eta Concentrated Food” sold under the name of “Eta 
Food Potassium” will build and reconstruct muscles, make motor 
nerves function properly, help to assimilate fat, gain weight, multiply 
body cells, cause the growth of muscles and tissues, alkalize the blood, 
increase power of resistance, increase pep, courage, and magnetism, 
and that a lack of “Food Potassium” in the diet will cause fermenta- 
tion of food, neuralgia, insomnia, water to form in the tissues, 
swollen ankles, moroseness, lack of ambition, hallucinations, a feeling 
of bruised muscles, and weak and sagging ligaments. 

5. That the “Eta Concentrated Food” sold under the name of 
“Eta Food Magnesium” will convert acid into a neutral salt, calm the 
nerves, stimulate bowel action, aid in increasing weight, prevent acid 
stomach, catarrhal discharges, overheated blood, dry and torpid bow- 
els, fainting spells, jerky nerves, backache, stringy-mucus, greasy 
hair, acne pimples, itching blisters, noxious acids, gases and toxins, 
soothe the sexual instinct, and promote sleep. 

6. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Iron” will prevent trembling spells, shooting pains, disturbed 
blood pressure, will renew strength, cause a youthful appearance, 
increase popularity and fascination of women, make men strong and 
courageous, and promote enthusiasm and cheerfulness. 

7. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Chlorin” will promote the elimination of water from the body, 
remove impurities, germs, and pus, make tissues dense and elastic, 
exclude water, fat, and carbohydrates from tissues and increase the 
strength of the voice, and that a lack of “Food Chlorin” in the diet 
will cause puffiness under the eyes, between finger joints and around 
the ankles, skin to become dull and red, and white spots to appear on 
the skin, dry throats, nervousness, heart trouble, noises in the ear, 
pale skin, and a heavy tongue and limbs. 

8. That the “Eta Concentrated Food” sold under the name of 
“Eta Food Phosphorous” will improve nutrition of nerves and tis- 
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sues, strengthen bones and teeth and increase red corpuscles, and 
that a lack of “Food Phosphorous” will destroy self-confidence, lead 
to sterility, neuralgia, and pus formation, cause children to be dumb 
and prevent them from controlling their fingers, cause irritation of 
nerves, lack of will power, destroy the ability to concentrate, destroy 
the appetite, cause nervousness, morbidity, pallid faces, waxy skin, 
night sweats, and twitching in the muscles of the eyelids. 

9. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Silicon” will make the blood warmer, muscles firmer, increase 
growth of hair, prevent ovarian and menstrual trouble, increase en- 
durance of elderly people, improve eyesight, hair, and complexion, 
free the nasal canals permitting discharge of phlegm and mucus, and 
cause catarrh, headaches, and disturbance of the brain, and colds 
to disappear. 

10. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Fluorin” will provide material for feeding teeth enamel, work 
against tubercular, syphilitic and vaccine pus formation, prevent 
spinal diseases and brain trouble, and that a lack of “Food Fluorin” in 
the diet will cause head, neck, skin, and the lower abdomen to become 
puffed and swollen, the gums to become loose, tender, and spongy, 
development of ailments of the nails and eyelashes, brown and yellow 
spots to appear on the skin, and the eyesight to become poor and 
large veins to appear. 

11. That the “Eta Concentrated Food” sold under the name of “Eta 
Food Sulphur” will prevent jerky nerves, fitful moods, fussy notions, 
panting for air in warm rooms, tired eyelids, flushes of heat, 
sudden indigestion, lame fingers, partial closure of the throat, tension 
in the neck with restlessness and headache, and dryness of the skin, 
and that by the use of “Food Sulphur” there will be maintained a 
more uniform temperature in the nerves, the brain centers, the sexual 
nerves, nerves of the kidneys, liver and optic centers, the lymph, the 
cerebrospinal fluid and the neurolin in nerve and brain matter. 

12. That the “Eta Concentrated Food” sold under the name of 
“Eta Food Calcium” will improve the nerves, prevent tooth decay, 
has a beneficial effect upon ulcers, infection, eczema and psoriasis skin 
diseases, and that a lack of “Food Calcium” will cause brain soften- 
ing, running ears, and pasty complexions. 

13. That the “Eta Concentrated Food” sold under the name of 
“Eta Food Iodin” will neutralize toxins, cause skin eruptions, pimples, 
sores, ulcers, and unsightly blemishes to clear up quickly, disinte- 
grate fat, reduce bodily weight, preserve the tint of nails, complexion, 
hair, beauty of the eyes, eyelashes and brows, strengthen nerves, make 
the mind more alert, and that the users of “Food Iodin” will never 
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suffer from goiter, scrofula, nervous ailments, defective bone metab- 
olism, and blood and skin diseases. 

14. That the “Eta Concentrated Food” sold under the name of 
“Eta Food Manganese” possesses antiseptic and germicidal proper- 
ties, that it will counteract body acids and toxic products, increase 
power of body purification, hinder the development of cancerous 
growths in the membranes, linings, and organs, toughen and harden 
the linings of the heart, bone, cranium, membranes surrounding 
the viscera, the abdominal cavity and joint structures, and that a 
lack of “Food Manganese” will cause the linings of the human struc- 
tures and conductors to become thin and lose their ductility, the 
organs, vessels, and their nerves to suffer, cause a state of fever in the 
nerves, result in congested headaches, chronic neuralgia, nerve cramps, 
shrunken facial tissues, terrific cramps before menstruation, shrink- 
age of the brain, lack of ability to concentrate, absentmindedness, and 
optical illusions. 

15. That the “Eta Concentrated Food” sold under the name of 
“FKtalax” corrects constipation, is one of the surest, safest, and most 
effective means of flushing the intestinal tract of impurities, strength- 
ening the intestinal muscles, will give new power to and tone up 
the entire eliminative system. 

16. That the “Eta Concentrated Food” sold under the name of 
“Eta Food No. 26” nourishes and builds up eye structure and 
possesses the positive power to improve eyesight, will enable one 
to “lay off” glasses for good, and the use of this product and certain 
exercises, distributed in connection with the sale thereof, will restore 
the natural shape of the eyeball. 

17. That the “Eta Concentrated Foods” sold under the names of 
“Eta Food #2,” “Eta Food #3,” “Etagland Food Male,” and “Eta- 
gland Food Female” will give food elements to the cell structures and 
give strength to the functions of generation, and that the said 
preparations will be of benefit in cases of sexual debility. 

18. That respondents’ books or pamphlets known as “Mastery of 
Success” and “Brain Power Supreme” will enable persons to shape 
their own destiny and make a complete and satisfying success of 
their lives, or will assure anyone of immediate physical, mental 
and financial success, unattainable without these books or pamphlets 
or that these books or pamphlets will enable anyone to overcome all 
obstacles which retard success, and prevent or cure bodily ailments 
and diseases regardless of their cause and nature. 

8 19. hae he prices at which said books or pamphlets “Mastery of 
uccess” and Brain Power Supreme” are offered for sale and sold 
are special, when in fact the prices at which said books or pamphlets 
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are offered for sale and sold are the usual and customary prices 
therefor. 

20. Through the use of the term Medical Doctor, or Doctor of 
Medicine, or any abbreviation thereof, or any other professional 
designation of like or similar import, that Willis G. Sheeman is a 
duly qualified physician and licensed medical practitioner. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe MATrer oF 


THE LUMINO COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket, 3222. Complaint, Sept. 2, 1937—Decision, July 2, 1938 


Where a corporation engaged in the manufacture, sale, and distribution of a 
material or compound for structural waterproofing and dampness pre- 
vention, under the name “Lumino,” in competition with others similarly 
engaged in sale and distribution of materials or compounds for water- 
proofing and dampness prevention in interstate commerce and in the 
District of Columbia— 

Represented, in circulars and pamphlets supplied dealers for distribution among 
prospective users and in advertising mats for dealers’ use in advertising 
in local papers, that its said product was a true waterproofing material 
or compound and, applied as directed, as a coating to brick, concrete, 
cement, stucco, or other surfaces, caused such construction to become im- 
pervious to water and dampness, through such statements, among many 
others, as “Once properly applied, you need have no further fear of damp- 


ness seeping through,” “ * * * will waterproof your damp, wet cellar 
from the inside,’ “ * * * will waterproof exterior masonry walls 
permanently !,” “Positively waterproof,” and on labels of the containers 


thereof represented the same as a transparent waterproofing for interior 
or exterior use, and that it “Positively waterproofs concrete, concrete 
blocks, cement, brick, stucco” ; 

The facts being that said product, applied as directed, acted only as a water 
repellant and dampness resisting material, and, while better than some 
so-called waterproofings analyzed, was less permanent than some of the 
nontransparent metallic base products, and, as disclosed by Government 
analyses of such product, in common with and as one of a large number 
of so-called waterproofing and dampness resisting materials or compounds, 
of varying degrees of partial efficacy only, and of uncertain and varying 
duration as water repellants and dampness resistants, it did not make 
either the walls or surfaces of concrete, cement, brick, or stucco structures 
impervious to water or dampness or totally prevent water or dampness 
from entering the same or make the interiors dry or free therefrom, and 
to designate and describe such products, notwithstanding the desirability 
and great need thereof in construction as “waterproofing” or “dampness 
preventive,” was misnomer; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations and implications 
were true, and of causing a substantial portion thereof, by reason of such 
belief, to buy its said product, and thereby unfairly divert trade in said 
commerce to it from competitors who do not promote or attempt to pro- 
mote the sale of their products by the use of such false and misleading 
representations; to the substantial injury of competition among and be- 
tween the various States and in the District of Columbia: 
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Held, That such acts, practices and representations were all to the prejudice 
of the public and competitors and constituted unfair methods of com- 
petition. 


Mr. Wm. T. Chantland for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The 
Lumino Company, Inc., a corporation, hereinafter referred to as 
respondent, has been, and is now, using unfair methods of competi- 
tion in commerce as “commerce” is defined in said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarH 1. Respondent, The Lumino Company, Inc., is a New 
York corporation with its office and principal place of business at 
515 Madison Avenue, New York, N. Y. Said respondent is now, and 
for several years last past has been, engaged in the business of manu- 
facturing and selling an alleged waterproofing material or compound, 
known as “Lumino.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said product, when sold, to be transported from its place of 
business in the State of New York to purchasers thereof located at 
various points in States of the United States other than the State 
from which shipments are made. Respondent now maintains a con- 
stant current of trade and commerce in said product distributed and 
sold by it between and among the various States of the United States. 

Par. 3. In the course and conduct of its said business, respondent 
is now and has been in substantial competition with individuals, 
firms, and corporations engaged in the business of selling and dis- 
tributing waterproofing materials in commerce among and between 
the various States of the United States. 

Par. 4. In the course and operation of its business in said com- 
merce and for the purpose of inducing the purchase of its said prod- 
uct, respondent supplies dealers purchasing said product for resale 
with circulars and pamphlets for distribution among prospective 
users and supplies such dealers with advertising mats which are 
used in advertisements placed in local papers by such dealers, which 
contain many representations regarding the effectiveness of the prod- 
uct “Lumino” as a waterproofing material or compound. Respondent 
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also places representations as to the effectiveness of the product 
“Tjumino” as a waterproofing material or compound on the labels 
of the containers in which the product is offered for sale and sold. 

Typical of the representations so used by the respondent in said 
advertising matter as aforesaid are the following: 


Reclaim Your Wet Cellar or Damp Building 

Luminizing Your Cellar Adds Another Room to Your Home. “Luminizing” 
is the name given to the Lumino method of treating walls built of brick, cement, 
concrete blocks, concrete or stone to make them absolutely moisture proof. 

It penetrates and forms a leathery film that has an almost unbelievable 
resistance to water. No matter if your walls are damp when you start, Luminize 
actually dries in the presence of water itself. 

Once properly applied you need have no further fear of dampness seeping 
through. 

Luminize the outside, too. The annoying presence of moisture and dampness 
in walls built of brick, stucco and concrete can be entirely eliminated by 
Luminizing. 

No matter whether your house is new or old—to Luminize it means trouble 
of leakage is forever gone. 

* * xe * * * * 
Wet Basements Are Unhealthy 
Leaky Walls Are Expensive 
UM I NLA 
Will Make Them Dry 
And Waterproof 


IT’S A FACT!!! 
LUMINO will waterproof your damp, 
wet cellar from the inside! 


LUMINO will waterproof exterior 
masonry walls permanently! 
* * * * * * * 
LUMINO 
Formerly ‘“Coscotite” 
A TRANSPARENT WATERPROOFING 
For Interior or Exterior Use 
To Be Used With or Without Colors 
(Contains no paraffin or wax) 


POSITIVELY 
WATHRPROOFEFS 


CONCRETE 
CONCRETE BLOCKS 
CEMENT 
BRICK 
STUCCO 


* so * * * * * 


TRUE WATERPROOFING 


* * * * * rs * 
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LUMINO 
Waterproofing 


Easily applied by anyone with an ordinary paint brush 
on interior or exterior wet or dry masonry surfaces. 


Prevents Water and Dampness 
Penetrating Through Exterior Walls 


Lumino Positively Waterproofs 
* * * * * * * 


LUMINO 
Waterproofs 


Easily applied with an ordinary paint brush on wet or 
dry masonry surfaces. 


Damp—Wet—musty cellars 
made dry and livable. 
Lumino positively waterproofs 
* * * * * * * 

Many other representations of similar import and effect are made 
by the respondent in said advertisements. 

The following representation appears on the label of the container 
in which said product is sold: 


yU, Mer NE TZ 


A Transparent Waterproofing 
For Interior or Exterior Use 
on Wet or Dry Surfaces 
(Contains no paraffin or war) 


POSITIVELY 
WATERPROOFS 
CONCRETE 
CONCRETE BLOCKS 
CEMENT 
BRICK 
STUCCO 
= * * % * * * 
Respondent guarantees its product to produce all of the results 
claimed and represents that it will refund purchasers the purchase 
money for said product if the product does not produce the results 
claimed or if the purchaser is dissatisfied with the results produced. 
Par. 5. By the means and in the manner aforesaid the respondent 
represents and implies that the product “Lumino” is a true water- 
proofing material or compound, and that when applied, as directed, 
as a coating to brick, concrete, cement, stucco, or other surfaces 
causes such surfaces to become impervious to water and dampness. 
In truth and in fact, the product “Lumino” is not a true waterproof- 
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ing material or compound and will not render brick, concrete, ce- 
ment, stucco, or other surfaces impervious to water or dampness 
when used and applied as directed: by the respondent. 

In many instances, respondent has failed to carry out its guar- 
antee and to make refunds.to purchasers of the product “Lumino” 
when purchasers complained that said product did not perform as 
claimed by the respondent. 

Par. 6. The above and foregoing representations and implica- 
tions so made by the respondent, in connection with the offering for 
sale and sale of its product “Lumino,” are false, misleading, and 
deceptive, and have had and now have, the tendency and capacity 
to and do mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that said representations and 
implications are true, and cause a substantial portion of the purchas- 
ing public, because of said erroneous belief, to purchase respond- 
ent’s said product, thereby unfairly diverting trade in said com- 
merce to the respondent from competitors who do not promote, or 
attempt to promote, the sale of their products by the use of false 
and misleading representations and implications, and as a result 
thereof, substantial injury has been and is now being done by re- 
spondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of 
the public and respondent’s competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Rerort, Fixprnes As To THE Facts, AND OrvER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 2, 1937, issued, and 
on September 3, 1937, served its complaint in this proceeding upon 
respondent, The Lumino Company, Inc., charging it with unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
answer by respondent, there was filed herein and duly approved by 
the Commission a stipulation as to the facts between W. T. Kelley, 
chief counsel for the Commission, and the respondent, which pro- 
vided that the statement of facts therein contained might be taken 
as the facts in this proceeding, and in lieu of testimony and docu- 
mentary evidence in support of the charges stated in said complaint, 
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or in opposition thereto; and that the commission might proceed 
thereon to make its report, stating its findings as to the facts (in- 
cluding inferences which it might draw therefrom), and its con- 
clusion thereon, and without the filing of briefs and the presentation 
of argument might enter thereon its order disposing of the pro- 
ceeding. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answer, and stipulation 
as to the facts, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, The Lumino Company, Inc., is a New 
York corporation with its office and principal place of business at 
515 Madison Avenue, New York, N. Y., and is now and for several 
years last past has been engaged in the business of manufacturing, 
selling, and distributing competitively in interstate commerce a ma- 
terial or compound for structural waterproofing and dampness pre- 
vention known as “Lumino.” Respondent is in competition with 
other corporations and with individuals, partnerships and firms also 
engaged in the sale and distribution of materials or compounds for 
“waterproofing” and dampness prevention in interstate commerce 
and in the District of Columbia. 

Par. 2. In the course and operation of its business in said com- 
merce and for the purpose of inducing the purchase of its said prod- 
uct for resale, the respondent furnishes dealers with circulars and 
pamphlets for distribution among prospective users and supplies 
such dealers with advertising mats which are used in advertisements 
placed in local papers by such dealers. These circulars, pamphlets, 
and advertisements contain many representations regarding the 
effectiveness of the product “Lumino” as a waterproofing and damp- 
ness prevention material or compound. Respondent also places rep- 
resentations as to the effectiveness of the product “Lumino” as a 
waterproofing material or compound on the labels of the containers 
in which the product is offered for sale and sold. 

Par. 3. Among the representations so used by respondent in said 
advertising matter, as aforesaid, and typical thereof, are the 


following: 


Reclaim Your Wet Cellar or Damp Building 
Luminizing Your Cellar Adds Another Room to your Home. “Luminizing” 
is the name given to the Lumino method of treating walls built of brick, 
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cement, conerete blocks, concrete or stone to make them absolutely moisture 
proof. 

It penetrates and forms a leathery film that has an almost unbelievable 
resistance to water. No matter if your walls are damp when you Start, 
Luminize actually dries in the presence of water itself. 

Once properly applied you need have no further fear or dampness seeping 
through. 

Luminize the outside, too. The annoying presence of moisture and damp- 
ness in walls built of brick, stucco and concrete can be entirely eliminated by 
Luminizing. 

No matter whether your house is new or old—to Luminize it means trouble 
of leakage is forever gone. 

s s 2 s 2 2 * 


Wet Basements Are Unhealthy 
Leaky Walls Are Expensive 
LUMINIZE 
Will Make Them Dry 
And Waterproof. 


IT’S A FACT!!! 

LUMINO will waterproof your damp, 

wet cellar from the inside! 
LUMINO will waterproof exterior 
masonry walls permanently! 
* * * * * * * 
LUMINO 
Formerly ‘“Coscotite” 

A TRANSPARENT WATERPROOFING 

For Interior or Exterior Use 


POSITIVELY 
WATERPROOFS 
* * * * * * * 
TRUE WATERPROOFING 
* * * * * * * 
LUMINO 

Waterproofing 

* * * * * * * 


Prevents Water and Dampness 
Penetrating Through Exterior Walls 
Lumino Positively Waterproofs 


* * * * * * * 
LUMINO 
Waterproofs 
* * * * * * * 


Damp—wet—musty cellars 
made dry and livable. 
Lumino positively waterproofs 
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Other representations of similar import and effect are made by the 
respondent in said advertisements. 
The following representation appears on the label of the container 
in which said product is sold: 
LUMINIZE 
A Transparent Waterproofing 


For Interior or Exterior Use 
on Wet or Dry Surfaces 
(Contains no paraffin or wax) 


POSITIVELY 
WATERPROOFS 
CONCRETE 
CONCRETE BLOCKS 
CEMENT 
BRICK 
STUCCO 

Par. 4. By the means and in the manner above set out, the respond- 
ent represents and implies that the product “Lumino” is a true 
waterproofing material or compound, and that when applied, as 
directed, as a coating to brick, concrete, cement, stucco, or other 
surfaces causes such construction to become impervious to water and 
dampness, whereas in fact Lumino acts only as a water repellent and 
dampness resisting material. 

Par. 5. Analyses by the United States Bureau of Standards of a 
large number of so-called waterproofing and dampness resisting ma- 
terials or compounds, both of organic and of inorganic or mineral 
base, including respondent’s colorless or transparent organic base 
product “Lumino,” made at the Bureau of Standards, have thus far 
failed to disclose any one such material or compound which is a 
positive, absolute waterproofing or moisture proofing or dampness 
preventing material or compound; and that the several products so 
designated and analyzed are in fact in varying degrees only of partial 
efficacy and of uncertain and varying duration as water repellents or 
dampness resistants, and do not make either the walls or surfaces of 
concrete, cement, brick, or stucco structures impervious to water or 
dampness, or totally prevent water or dampness from entering said 
walls, or make the interiors dry and free from dampness. The un- 
qualified designation or description, either by direct statement or 
implication, of any such products including “Lumino,” as “water- 
proofing” or “dampness preventive” products is a misnomer, and not 
accurate since none of such products is a permanent or true water- 
proof material, which will totally prevent water or dampness from 
entering such structures or the walls thereof and make the interiors 


dry or free from dampness. 
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Par. 6. Water repellent and dampness resisting products are de- 
sirable and greatly needed in construction, and many such products 
are on the market, and they are habitually but erroneously referred to 
in the industry itself and in the construction industry as “water- 
proofing” materials or compounds, and, in common with many others, 
“Tumino” has merit as a transparent water repellent and dampness 
resistant, and as compared with other so-called waterproofings 
analyzed, “Lumino” is better than some, but less permanent than some 
of the nontransparent metallic base products. 

Par. 7. The above and foregoing representations and implications 
so made by the respondent, in connection with the offering for sale 
and sale of its product “Lumino,” are false, misleading, and decep- 
tive, and have had, and now have, the tendency and capacity to and 
do mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous belief that said representations and implica- 
tions are true, and cause a substantial portion of the purchasing 
public, because of said erroneous belief, to purchase respondent’s 
said product, thereby unfairly diverting trade in said commerce to 
the respondent from competitors who do not promote, or attempt 
to promote, the sale of their products by the use of false and mis- 
leading representations and implications, and as a result thereof, 
substantial injury has been and is now being done by respondent 
to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 


CONCLUSION 


The above and foregoing acts, practices and representations of the 
respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors as aforesaid, and have been, and are, 
unfair methods of competition within the meaning and intent of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard upon the complaint of the 
Commission and the answer filed herein on September 22, 1937, and 
a stipulation as to the facts filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, The Lumino Company, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of its product for struc- 
tural waterproofing and dampness prevention known as “Lumino,” 
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or the same or a similar compound under whatever name sold, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing directly or by implication: 

1. That said product is a “waterproofing” or a dampness pre- 
ventive material or compound or that it renders walls or structures 
made of concrete, cement, brick, or stone, impervious to water or 
dampness; 

2. That the water repellent and dampness resisting qos of 
Lumino are permanent. 

It is further ordered, 'That the respondent an eaten 60 ee 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


THE HAMMOND CLOCK COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2930. Complaint, Sept. 26, 1936—Decision, July 9, 1938 


Where a corporation engaged in manufacturing and selling in commerce an 


(a) 


(b) 


electrical musical instrument known as the “Hammond Organ”; in adver- 
tising the same in newspapers of interstate circulation and through book- 
lets or pamphlets and other literature sent through the mails into other 
States— 

Represented that said organ could produce or reproduce the entire range 
of tone coloring of a pipe organ required or necessary for the adequate 
rendition of great works of classical organ literature, and that it was 
capable of producing or reproducing a range in harmonics and partials 
equivalent to that of a pipe organ, and the entire range of musical tone 
colors or effects, and that it had available to the organist an infinite variety 
of tone covering the diapason, string, and reed families; and 

Represented that as to pipe organ tones, the tones produced by said instru- 
ment were an improvement over those of any modern organ of recognized 
merit and that its said instrument was comparable in the production of gs 
organ music to the ordinary $10,000 pipe organ; 


The facts being that, excepting flute tones, said instrument, as constructed, 


motivated, and operated, was incapable of producing or reproducing (1) 
faithfully the musical tones of a pipe organ required and necessary for the 
rendition, without sacrifice, of the great works of classical organ literature; 
(2) range in harmonics equivalent to that of a pipe organ or all tones 
that are sustained tones; or (8) of producing such range of tone colors or 
effects that it could properly and adequately interpret, without sacrifice, the 
pipe organ works of the great classical musicians; and (4) did not have 
instantly available and could not produce an infinite variety of tunes cover- 
ing diapason, string, and reed families nor produce tones which were in 
any way an improvement over or superior to those produced by any modern 
pipe organ of recognized merit; and (5) was not comparable in production 
of pipe organ music to an ordinary $10,000 pipe organ or to such organs 
selling for considerably less; 


With tendency and capacity to deceive and mislead a substantial portion of the 


purchasing public into the mistaken and erroneous belief that said represen- 
tations were true and into purchase of its said instruments as a result 
thereof, and with effect that trade in organs was diverted unfairly thereby 
to it and from those of its competitors who were engaged in making, dis- 
tributing, and selling pipe organs in commerce among and between the 
various States and in the District of Columbia and who do not promote 


or attempt to promote sale thereof by false and misleading advertisements 
and representations: 


Held, That such acts, practices, and representations were all to the prejudice 


and injury of the public and competitors and constituted unfair methods of 
competition. ‘ 
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Before Mr. John L. Hornor, trial examiner. 
Mr. Wm. T, Chantland and Mr. Bryan H. Jacques for the Com- 
mission. 
Williams, Bradbury, McCaleb & Hinkle, of Chicago, Ill., for re- 
spondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Ham- 
mond Clock Co., a corporation, hereafter referred to as respondent, 
has been, and is now, using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, The Hammond Clock Co., is a Dela- 
ware corporation with its office and principal place of business at 
2915 North Western Avenue, in Chicago, State of Illinois. Said 
respondent is now, and since early in the year 1935 has been, engaged 
in the business of manufacturing and selling in commerce, as herein 
set out, musical instruments known as “The Hammond Organ.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said musical instruments when sold, to be transported from 
its place of business in the State of Llinois to purchasers thereof 
located at various points in States of the United States other than 
the State from which shipments are made. Respondent now main- 
tains a constant current of trade and commerce in said musical in- 
struments distributed and sold by it between and among the various 
States of the United States. 

Par. 3. In the course and conduct of its said business, respondent 
is now and has been in substantial competition with other individuals 
and firms and corporations engaged in the business of distributing 
and selling pipe organs in commerce among and between the various 
States of the United States. 

Par. 4. In the course and operation of said business, and with the 
purpose of inducing the purchase of its said “Hammond Organ,” 
respondent advertised in newspapers having an interstate circula- 
tion and by booklets or pamphlets, and other literature sent through 
the mail from its place of business in Illinois, into other States of 
the United States, to prospective purchasers. In such advertising 
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matter there appeared statements and representations in words or 
effect as follows in reference to the said “Hammond Organ”: 

Produces the entire range of tone coloring necessary for the rendition, without 
sacrifice, of the great works of classical organ literature. 

It covers the entire range of musical tone colors. 

Any tone that is a sustained tone can be reproduced on this marvelous 
instrument. 

An infinite variety of tones, covering the flute, diapason, string, and reed 
families, are instantly available to the organist. 

Its introduction means that real organ music of unbelievably beautiful quality 
is now possible in any home at an expense no greater than that of a good 
piano. It means that the space limitation has been entirely removed and the 
cost is only a fraction of what a pipe organ would cost. 

Organ music at one-tenth the cost formerly necessary. 

Its price is a small fraction of what another instrument at all comparable 
would cost. 

Many organists agree that it is comparable to pipe organs which cost as 
much as $10,000. 

Said advertising is replete with representations to the effect that 
the instrument produces “real organ music,” “fine organ music,” 
“beautiful organ music,” and that it “can fill a vaulted church with a 
thunderous diapason.” 

Said advertising also represents that respondent’s “Hammond 
Organ” can supply “a thunderous diapason,” and that “there is no 
sacrifice of quality,” and that it interprets “without sacrifice, the great 
works of literature,” and that “it covers the entire range of musical 
tones,” and that “any tone that is a sustained tone can be reproduced 
on this marvelous instrument” and “there is no sacrifice of quality but 
rather a noticeable improvement.” 

Said statements and representations are deceptive, misleading, and 
false in the following particulars: 

(az) Said instrument is not capable of producing the entire range of 
musical tone colors or effects or of producing such range of tone colors 
or effects that it can properly and adequately interpret, without 
sacrifice, the works of all the great classical musicians who have com- 
posed music for the pipe organ. 

(5) With the exception of the flute tones, said instrument is not 
capable of producing faithfully the musical tones of a pipe organ 
necessary for the proper and adequate rendition of the great composi- 
tions of organ music. 

(c) Said instrument is not capable of producing a range in har- 
monics equivalent to the range in harmonics of a pipe organ. 

(d) The tone produced by said instrument is not an improvement 
over that of any modern organ of recognized merit. 
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(e) When the tones desired to be produced on said instrument go 
beyond a certain range, or when the volume of tone is increased be- 
yond a certain point, the tones of said instrument are not faithful but 
sometime break and sometime are produced with suddenness and at- 
tack and do not permit the gradual smooth and musical crescendo or 
diminuendo of tones comparable to those actually obtained in a pipe 
organ and necessary for the adequate and faithful rendition of clas- 
sical music. 

(7) The instrument is not comparable to a $10,000 pipe organ or 
to any pipe organ. 

Par. 5. The false and misleading statements and representations 
made by the respondent, as hereinabove set out, in offering for sale 
and selling its musical instruments known as “The Hammond Or- 
gan” were calculated to, and had, and now have, the tendency and 
capacity to deceive and mislead a substantial portion of the purchas- 
ing public into the belief that said representations are true and into 
the purchase of respondent’s products as a result of such beliefs. As 
2 result of said respondent’s false and misleading advertising and 
representations as above set out, trade in musical instruments, espe- 
cially pipe organs, has been unfairly diverted to respondent from 
those of its competitors who are engaged in the business of making, 
distributing and selling pipe organs in interstate commerce, and who 
do not promote or attempt to promote the sale thereof by such false 
and misleading advertising and representations, and as a result there- 
of, substantial injury has been, and is now being, done by respondent 
to competitors in commerce among and between the various States of 
the United States. 

Par. 6. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 26th day of September A. D. 
1936, issued and served its complaint in this proceeding upon re- 
spondent, The Hammond Clock Co., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
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and the filing of respondent’s answer thereto, testimony and other 
evidence in support of the allegations of.said complaint were intro- 
duced by William T. Chantland and Bryan H. Jacques, attorneys 
for the Commission, and in opposition to the allegations of the com- 
plaint by Williams, Bradbury, McCaleb & Hinkle, attorneys for 
respondent, before John L. Hornor, an examiner of the Commission 
theretofore duly designated by it; and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony, 
and other evidence, and briefs in support of the complaint and 
in opposition thereto, and the oral arguments of counsel aforesaid; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, The Hammond Clock Co., is a Delaware 
corporation with its office and principal place of business at 2915 
North Western Avenue in Chicago, State of Illinois. Said respond- 
ent is now, and since early in the year 1935 has been, engaged in 
the business of manufacturing and selling in commerce, as herein 
set out, an electrical musical instrument known as “The Hammond 
Organ.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said musical instruments, when sold, to be transported from 
its place of business in the State of Illinois to the respective pur- 
chasers thereof located at various points in States of the United 
States other than the State from which such shipments are made 
and also in the District of Columbia. Respondent now maintains, 
and during all the times mentioned herein has maintained, a course 
of trade in said musical instruments distributed and sold by it in 
commerce between and among the various States of the United 
States. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions and with individuals and firms engaged in the business of dis- 
tributing and selling pipe organs in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and operation of said business, and for the 
purpose of inducing the purchase of its said “Hammond Organ,” 
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respondent advertised in newspapers having an interstate circulation 
and made use of advertising booklets or pamphlets, and other litera- 
ture sent through the mails from its place of business in IIlinois, into 
other States of the United States, to prospective purchasers. In such 
advertising matter there appeared, among others, statements and 
representations in words or effect as follows in reference to the said 
“Hammond Organ”: 

Produces the entire range of tone coloring necessary for the rendition, with- 
out sacrifice, of the great works of classical organ literature. 

It covers the entire range of musical tone colors. 

Any tone that is a sustained tome can be produced on this marvelous 
instrument. 

An infinite variety of tones, covering the flute, diapason, string, and reed 
families, are instantly available to the organist. 

Its introduction means that real organ music of unbelievably beautiful 
quality is now possible in any home at an expense no greater than that of 
a good piano. It means that the space limitation has been entirely removed 
and the cost is only a fraction of what a pipe organ would cost. 

Organ music at one-tenth the cost formerly necessary. 

Its price is a small fraction of what another instrument at all comparable 


would cost. 
Many organists agree that it is comparable to pipe organs which cost as much 


as $10,000. 

Said advertising also contains representations to the effect that 
the instrument produces “real organ music,” “fine organ music,” 
“beautiful organ music,” and that it “can fill a vaulted church with a 
thunderous diapason.” 

Par. 5. The elements of a musical tone consist of a fundamental 
and a number of harmonics. Its quality depends to a large extent 
on the number and amplitude of these harmonics. In order to pro- 
duce a specific tone the fundamental must be accompanied by a 
characteristic number of harmonics of certain audible amplitudes. 
Flute tone pipes of an organ produce tones which have comparatively 
few harmonies while the string, reed, and diapason toned pipes of 
an organ produce tones which have a great many harmonics of sub- 
stantial audible amplitude. The number of harmonics present and 
the amplitudes thereof in the tones produced by typical organ pipes 
were comparatively analyzed with those produced by respondent’s 
instrument and claimed by respondent to simulate the same char- 
acteristic tone quality of organ pipes. These comparative analyses 
were made by a very accurate modern factory re-calibrated tone 
analyser which is capable of accurately determining the number of 
harmonics present in each tone analysed and the audible amplitude 
thereof. The pipes used in the tests were typical organ pipes and 
inany of them were taken from an organ selling for less than $5,000 
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and for less than respondent’s instrument. These analyses were 
concerned only with sustained tones, that is, tones which have 
reached their full tonal build-up and resonance. 

It is unnecessary to the disposition of this proceeding to decide 
whether or not the characteristic tones of organ pipes or of other 
musical instruments can be reproduced by electrical synthetic 
methods. It is obvious that such characteristic tones cannot be 
recreated unless all of the harmonics present in the original tone are 
also available in the electrical synthesis and of the proper audible 
amplitude. In the Hammond organ only seven harmonics and two 
sub-harmonics are available in controllable quantities. Other har- 
monics mentioned herein are present in small and uncontrolled 
quantities. The degree of amplitude of the first, second, third, 
fourth, fifth, sixth, and eighth harmonics may be controlled within 
reasonable limits but the third, fifth, and sixth harmonics are not 
in accurate phase with the other controlled harmonics. Since flute 
tones are made up of a fundamental and only a comparatively few 
harmonics of audible amplitude, respondent’s instrument can dupli- 
cate with a reasonable degree of accuracy the harmonic constituents 
of the flute tones of a pipe organ. These analyses further disclosed 
that respondent’s instrument cannot produce reed, string, or 
diapason tones with a sufficient number of harmonics present in 
audible amplitudes to be comparable to the tones produced by the 
reed, string, or diapason pipes of a pipe organ. Since reed, string, 
and diapason tones are made up of a fundamental and a great many 
harmonics of audible amplitude and respondent’s instrument cannot 
produce many of these harmonics in audible amplitude or at all, 
respondent’s instrument cannot duplicate with any reasonable degree 
of accuracy or fidelity the harmonic constituents of the reed, string, 
or diapason tones of a pipe organ, and therefore cannot oun 
these characteristic tones of organ pipes. 

The following illustrations taken from these analytical tests accu- 
rately demonstrate the extent to which respondent’s instrument failed 
to produce tones possessing harmonics of audible amplitude com- 
parable to those possessed by tones of various organ pipes: 

(a) String tones. 

A viole d’orchestre organ pipe produced a tone which had present 
in appreciable audible amplitudes harmonics up to and including 
the thirtieth, while respondent’s instrument, in simulating this tone, 
had present in appreciable audible ariipnietltd the Arse four Ase 
monics, the sixth, the eighth, tenth, twelfth, and sixteenth, and had 
less eat one- eine of 1 per tnd stipitadé $y the fifth, soventh and 
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ninth harmonics, one-half of 1 percent for the fourteenth harmonic, 
with the eleventh, thirteenth, fifteenth, and all above the sixteenth 
harmonic entirely absent. 

A salicional pipe from an organ priced at $820 produced a tone 
which had present all harmonics up to and including the thirteenth 
in amplitudes of over 1 percent, and the fourteenth, fifteenth, six- 
teenth, seventeenth, nineteenth, twentieth, and twenty-third harmon- 
ics in audible amplitudes. Respondent’s instrument, in simulating 
this tone, had present in audible quantities only the first six and the 
eighth harmonics. 


(6) Reed tones. 

An oboe pipe of a small pipe organ produced a tone which had 
present in appreciable audible amplitudes, harmonics up to and in- 
cluding the fourteenth. Respondent’s instrument, in simulating this 
tone, had comparable amplitudes only in the first, second, third, 
fourth, sixth, and eighth harmonics, with the fifth present if the 
tenth and twelfth are not, and the tenth and twelfth present if the 
fifth is not. 

A cornopean pipe from the same organ produced a tone which had 
present all harmonics up to and including the sixteenth, and also 
the twenty-third and twenty-fourth in appreciable audible ampli- 
tudes and had audible amplitudes in the eighteenth, twenty-fifth, 
twenty-sixth, twenty-seventh, twenty-eighth, and thirtieth. In sim- 
ulating this tone, respondent’s instrument had comparable ampli- 
tudes in the first, second, third, fourth, sixth, and eighth harmonics 
only, with the fifth present if the tenth and twelfth are not, and the 
tenth and twelfth present if the fifth is not, and the note played 
an octave above normal so as to employ the two subharmonics avail- 
able on the Hammond as a fundamental and a fifth. 

A trumpet of another pipe organ produced a tone which had 
present harmonics up to and including the thirteenth in appreciable 
audible amplitudes, and also the fourteenth to the eighteenth har- 
monic, inclusive, and the twentieth and twenty-first harmonics with 
audible amplitudes. In simulating this tone the respondent’s instru- 
ment produced a tone having comparable amplitudes in only the 
first, second, third, fourth, sixth, eighth, and sixteenth harmonics, 
with the fifth present if the tenth and twelfth are not, and the tenth 
and twelfth present if the fifth is not. 

An organ pedal trombone pipe produced a tone which had present 
in appreciable audible amplitudes, harmonics up to and including 
the twentieth except the thirteenth which was missing. The re- 
spondent’s instrument when played on the pedal produced a tone 
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which had present amplitudes in any degree in only the first 10 and 
the twelfth harmonics. When played on the manual it produced a 
tone which had present audible amplitudes in only the first eight and 
the tenth, twelfth, and sixteenth harmonics. The amplitude of the 
fifth harmonic on. respondent’s instrument was present only to the 
extent of 1 percent, whereas in the tone produced by the organ pipe, 
this harmonic was present to the extent of 40 percent amplitude. 
The amplitude of the seventh harmonic on respondent’s instrument 
was present to the extent of less than 1 percent, whereas in the tone 
produced by the organ pipe, this harmonic was present to the extent 
of 30 percent amplitude. 

(c) Diapasons.* 

Diapasons of various pitches are combined to form the character- 
istic organ effect called a “diapason chorus.” Such a chorus, in an 
outdoor test, produced a tone which had present, with exceptions, 
harmonics in appreciable audible amplitudes up to the eightieth 
harmonic. The respondent’s instrument, in simulating this tone, has 
any audible amplitudes only to the twenty-fourth harmonic, with 
the nineteenth, twenty-first, and twenty-second harmonics entirely 
absent. The fifth, seventh, fourteenth, fifteenth, seventeenth, 
eighteenth, twentieth, and twenty-fourth were present in amplitudes 
of less than 1 percent. 

Outdoor tests, free of all interference, of a Geigen diapason organ 
pipe produced tones which had present in appreciable audible ampli- 
tudes all harmonics up to the thirteenth for low G and for first and 
second G’s above middle C, and up to and including the tenth 
harmonic for the third G above middle C. Respondent’s instrument, 
in simulating these tones, had present the first six and the eighth 
harmonics for middle C and for the first C above middle C. For 
the second C above middle C, it had present audible amplitudes up 
to the fourth harmonic and for the third C above middle C it had 
present only the fundamental and one harmonic. 

A diapason pipe tone from a small organ produced tones having 
present harmonics in audible amplitudes up to and including the 
thirteenth and the sixteenth and seventeenth. In simulating these 
tones, respondent’s instrument produced tones having present har- 
monics in audible amplitudes up to the sixth and also the eighth with 
the fifth present in over 1 percent if the tenth and twelfth were not 


present, and the tenth and twelfth in less than 1 percent if the fifth 
was not present. 


‘Note: “An organ without a diapason is not an organ at all,’ Barnes, ‘The Contemporary 
American Organ” (1983), p. 44. 
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Par. 6. In addition to sustained tones, the approach of build-up 
of these tones and the decay or fade-out of the tones are essential 
to the proper rendition of pipe organ music. Respondent’s instru- 
ment possesses neither in any appreciable amount, because of the 
suddenness of its attack or starting and the abrupt stopping due to 
its electrical motivation. 

Respondent’s instrument cannot produce the entire range of tone 
coloring necessary for the rendition of many of the great works of 
classical, organ literature. The proper rendition of such literature 
depends to a very marked degree on the ability of the instrument 
used to simultaneously produce tones of widely divergent character, 
and pitch, in such a manner as to preserve their respective identities 
and characteristics as well as other essential tonal shadings and varia- 
tions. The “Hammond Organ,” because of the rigidity and constant 
fixed relationships of its mechanical set-up and actuation, is inca- 
pable of preserving the respective identities and characteristics of 
several tones produced simultaneously or of permitting other tonal 
shadings and variations. 

In respondent’s instrument, there is but one source of sound, a 
loud-speaker, and regardless of the number of loud-speakers used, 
all that results is increase in volume, as identical tones issue from 
each loud-speaker. In pipe organs the various tones and pitches 
issue from each of numerous pipes that are placed over a broad 
front, which fact, of necessity, produces a very different tonal quality 
and result. 

The foregoing deficiencies render it physically impossible for the 
“Hammond Organ” as now constructed, motivated, and operated, to 
produce or reproduce pipe organ music of the kind and character 
claimed in respondent’s advertising. The foregoing findings are 
based on the results of the tests with the tone analyser, supported by 
the results of comparative auditory tests, and the testimony of expert 
witnesses of the highest standing in the musical field. 

Par. 7. Respondent offered certain testimony as to tones which, in 
fact, did not relate to its tones as emanating from the loud speaker at 
all, but to the visual representations of electrical waves intended to 
produce tones. The apparatus was so set up and connected to the 
visual result exhibited that only the visual representation of electrical 
waves and not the visual representation of resulting tones were seen 
and testified about. The respondent offered no testimony with respect 
to an analysis of any tones which actually issued from the loudspeaker 
used in connection with its instrument. 

Respondent also offered testimony with respect to the results of a 
comparative auditory test conducted by it. In this test the pipe 
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organ used was registered, not in the normal manner desirable to 
bring out a rendition of the musical selection being played in con- 
formity with the author’s interpretation and the fullest tonal poten- 
tialities thereof, but in such a manner that in many of the pieces the 
flute tones predominated, even though the normal rendition of the 
particular piece of music called for the use of little or no flute tone. 
Thus the pipe organ was registered in such a manner as to make 
its tones simulate the flute tones of the respondent’s instrument, irre- 
spective of the registration which is properly and customarily used 
for the particular piece being played. In addition, the excerpts 
played from the various selections were usually only from four to 
eight measures in length, requiring 15 seconds and less to play, and 
did not give the auditor-witnesses proper opportunity upon which to 
pass competent judgment as to the instrument used in playing the 
various selections. 

The unusual and improper registration of the pipe organ in connec- 
tion with these tests served the purpose of confusing the auditor- 
witnesses and served only to demonstrate that a pipe organ could be 
registered in such a manner as to simulate the flute like tones pro- 
duced by respondent’s instrument and afforded no proof that respond- 
ent’s instrument was comparable with respect to tonal qualities with 
the pipe organ used in the comparative test. 

Par. 8. The statements and representations as set forth in para- 
graph 4 above, are deceptive, misleading, and false in the following 
particulars: 

(a) With the exception of the flute tones, respondent’s said instru- 
ment as now constructed, motivated, and operated, is physically in- 
capable of producing or reproducing faithfully the musical tones of a 
pipe organ which are required and necessary for the rendition, with- 
out sacrifice, of the great works of classical organ literature. 

(>) Respondent’s said instrument, as now constructed, motivated, 
and operated, is not capable of producing or reproducing a range in 
harmonics equivalent to the range in harmonics of a pipe organ, or 
produce or reproduce all tones that are sustained tones. 

(c) Respondent’s said instrument as now constructed, motivated, 
and operated, is not capable of producing the entire range of musical 
tone colors or effects or of producing such range of tone colors or 
effects that it can properly and adequately interpret, without sacri- 
fice, the works of all the great classical musicians who have composed 
music for the pipe organ. 

(d) Respondent’s said instrument does not have instantly available 
and cannot produce an infinite variety of tones covering the diapason, 
string and reed families. 
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(e) Respondent’s said instrument does not produce tones which are 
in any way an improvement over or superior to the tones produced by 
any modern pipe organ of recognized merit. 

(f) Respondent’s said instrument is not comparable in the pro- 
duction of pipe organ music to the ordinary $10,000 pipe organ or to 
pipe organs selling for considerably less than that sum. 

Par. 9. The false and misleading statements and representations 
made by the respondent, as hereinabove set out, in offering for sale 
and selling its musical instruments known as “The Hammond 
Organ” were calculated to, and had, and now have, the tendency 
and capacity to deceive and mislead a substantial portion of the 
purchasing public into the mistaken and erroneous belief that said 
representations are true and into the purchase of respondent’s instru- 
ments as a result of such beliefs. As a result of said respondent’s 
false and misleading advertising and representations as above set 
out, trade in organs has been diverted unfairly to respondent from 
those of its competitors who are engaged in the business of making, 
distributing, and selling pipe organs in commerce among and between 
the various States of the United States and in the District of Colum- 
bia, who do not promote or attempt to promote the sale thereof by 
false and misleading advertising and representations. 


CONCLUSION 


The above and foregoing acts, practices, and representations of the 
respondent have been, and are all to the prejudice and injury of the 
public and of respondent’s competitors as aforesaid, and have been, 
and are, unfair methods of competition in commerce in violation of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and evidence taken before John L. Horner, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by William T. Chantland, 
attorney for the Commission, and by Lynn A. Williams of counsel 
for respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Hammond Clock Co., a cor- 
poration, its officers, representatives, agents, and employees, either 


376 FEDERAL TRADE COMMISSION DECISIONS 


Order jk 27 F. T. C. 


directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of electrical musical in- 
struments now designated as “Hammond” organs in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from representing, directly or indirectly: 

1. That respondent’s said electrical musical instrument designated. 
as a “Hammond Organ,” as now constructed, motivated and operated, 

(a) Can produce or reproduce the entire range of tone coloring of 
a pipe organ, which is required or necessary for the proper or ade- 
quate rendition of the great works of classical organ literature; 

(6) Is capable of producing or reproducing a range in harmonics 
or partials equivalent to the range in harmonics of a pipe organ; 

(c) Is capable of producing or reproducing the entire range of 
musical tone colors or effects; 

(d) Has available to the organist an infinite variety of tones cov- 
ering the diapason, string, and reed families; 

2. That, as to pipe organ tones, the tones produced by respondent’s 
said instrument are an improvement over those of any modern organ 
of recognized merit; 

3. That respondent’s said instrument is comparable in the produc- 
tion of pipe organ music to the ordinary $10,000 pipe organ; 

4. And from making any claims or representations of like or 
similar import. 

[t is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 


UNITED FENCE MANUFACTURERS ASSOCIATION, ET AL. 377 


Syllabus 


In tHE Marrer oF 


UNITED FENCE MANUFACTURERS ASSOCIATION, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 
2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY AN 
ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3305. Complaint, Jan. 18, 1938—Decision, July 13, 1988 


Where an unincorporated association, and the eight member producers thereof, 


(a) 


(1) 


(2) 


(3) 


engaged in manufacture and sale of snow fence, carriage charges of which, 
largely sold in carload lots constituted a substantial element of the average 
product costs of such members, in competition with one another in sale 
and delivery of their said products but for acts and practices set forth, 
and sellers of from 90 percent to 95 percent of snow fence products pur- 
chased in 14 States in the northeastern part of the United States— 
Entered into and maintained an agreement, understanding or conspiracy 
among themselves unduly to hinder, lessen, frustrate, and restrain or 
suppress competition in price in course of their commerce, and to maintain 
higher initial and resale prices than would otherwise prevail, within area 
of said States; and, with intent and effect of making such agreement, 
ete., more effective— 

Combined or conspired and continued to combine or conspire, to follow 
and mutually maintain therein a system of delivered prices for quotation 
and sale of snow fence to customers living within said States, under which 
each producer member made same delivered prices at location of every 
such customer from whom such member accepted business, irrespective 
of carriage charges, either for carload or less than carload lots, necessary 
for delivery to respective destinations ; 

Entered into agreements to file, and filed with association’s executive 
secretary, delivered price lists, discounts and terms of said members, to be 
maintained pending filing of revised delivered price list and for not less 
than 10 days thereafter, and conecertedly adopted and filed, for both car- 
load and less. than carload quantities, lists of identical delivered prices 
and identical discounts and terms of sale for snow fence products of each 
standard type, and made it their practice to cause such respective revised 
price lists to be filed for their products shortly following member’s filing 
thereof, and, notwithstanding formal and pretended exception from said 
price filing rule of governmental purchasers, pursued same price policy as 
respects both public and private buyers, to the end that public and govern- 
mental purchasing bodies were deprived of the benefits of competition in 
price among said members and among their vendees in buying said 
products ; 

Maintained said filed delivered prices without direct or indirect concession 
to any buyer, and abstained from shipments on consignment, and brought 
instances of suspected member price cutting to attention of said executive 
secretary, who undertook to negotiate matter with such member and 
thereby eliminate further price concessions, and variously agreed that any 
member charged with violation of their said price undertaking would 
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(5) 


(6) 


(7) 
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submit to investigation and examination, under oath, by association board 
of trustees, and, in advance, to be bound by such corrective steps as 
board might ordain ; 

Agreed that “distributors” and “dealers” should have discounts from afore- 
said filed delivered prices of 20 percent and 10 percent, respectively, and 
concertedly defined what traders should be classified as “distributors” and 
what as “dealers,” and filed with association lists of customers of respective 
members and issued, through association, to members, list of distributors 
exclusively. entitled to standard distributor’s discount ; 

Took concerted steps to maintain resale prices made by distributors at 
list price, less 10 percent, and to maintain dealers’ resale prices to public 
at list, without concession in either case, and effective throughout said 
States, and requested and urged distributors and dealers to report instances 
of price cutting in distribution of said products with name of vendor and 
vendee, prices and terms offered or charged, and producer’s name, and 
obtained, at times, such reports and brought persuasion, constraint and 
coercion to bear upon vendees of said product, to end that they should 
maintain said required resale prices; 

Entered into and maintained an understanding that said various agreeing 
members would not sell to price cutting distributors or dealers, or to 
those who made better than authorized terms and conditions, and, at times, 
threatened to cut off supplies of such products from such price cutting 
vendees and concertedly refused to continue to sell thereto; and 

At times, apportioned among several of their number, and without. consent 
or knowledge of purchaser, large awards to one producer, following proposals 
and submission of bids, and thereby lessened competitive initiative of such 
members and advantages to purchaser of competitive bids, and effected, 
likewise, the passing off upon purchaser of a make of snow fence other than 
that made by particular member in whose favor award was made; 


With result that competition in delivered prices between said various members 


for business of any private or public buyer located in said States was absent; 
sales and deliveries were, in numerous instances, made by members to cus- 
tomers far distant from plant of particular member vendor and susceptible 
of being served more economically and at lower prices from some nearer 
plant ; no effort was made by any member to obtain the more profitable orders 
located at or near his own plant through reducing, to slightest extent, his 
delivered price to hold or gain such actual or prospective business; variations 
in cost of products at respective plants, due to varying material and labor costs 
and varying local conditions of supply and demand, were nullified, as price 
influence or check, and there was maintained throughout said States artifi- 
cial price level little related to and not governed by truly competitive condi- 
tions, and under which, in large measure, the more efficient, better financed 
and equipped, and better located producers in large measure waived their 
competitive advantage by adhering to such identical pricing system and 
weakened thereby incentive to efficiency and economy ; advantages which 
would normally accrue to buyers located near plants under conditions of true 
price competition were destroyed, and buying public, on average, paid prices 
for said products enhanced both by freedom from competition and by exces- 
sive carriage factor; channels of distribution were crystallized in fayor of 
certain wholesalers and retailers, favored and given exclusive trade recogni- 
tion as noted; resale prices of such customer distributors and dealers and 
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higher trade and cash discounts and terms were maintained through coopera- 
tion of such members, ete., and through concert of action; such outlets as 
distributors and dealers competent to obtain volume business through price 
competition were waived and eliminated ; benefit of price competition in snow 
fence products, both among producer members and among their distributors 
and dealers, was lost to buying public, obliged to pay artificially enhanced 
and maintained prices for said products; and acts and practices in question 
tended to and nearly did give such members monopoly in products in question 
in aforesaid states; and 

Discriminated necessarily and substantially in said system of delivered 
prices, in that said system, under which each member’s true price was deliv- 
ered price less carriage charge, was not one of uniform true prices made by 
any given member, but system under which one made as many different prices 
to customers as there were delivery destinations having varying carriage 
charges from his plant, with varying effects hereinabove noted, and under 
which, among other things, while buyers might purchase from greater number 
of producers than would normally quote or sell them under conditions of true 
price competition, conditions under which purchasers bought were monopolis- 
tic and not competitive ; 


With result that public interest was substantially, adversely, and unreasonably 


affected by such agreement, practices and activities, economic tendency of 
which was to lend encouragement to similar impairment of competition in 
other industries, with increasingly severe effect upon consumers’ buying 
power, opportunities for independence in business, need for Government 
regulation in public interest, and on fluctuations of national prosperity, as 
extent of competition was reduced ; to the prejudice of the public; and 


With further result that said system of price discrimination, as thus adopted and 


maintained, constituted a vehicle through which said members, ete., as thus 
joined, obtained elimination of price competition and effected monopoly or 
near monopoly in their industry, in such States, and with effect that said 
acts not only might substantially lessen competition and tend to create a 
monopoly in said line of commerce, but actually and substantially did so 
lessen same and tended directly and powerfully to create monopoly as 
aforesaid: 


Held, That such agreement, understanding, or conspiracy and practices thereunder, 


and said acts of discrimination in price, respectively, were all to the prej- 
udice of the public and constituted unfair methods of competition in viola- 
tion of Section 5, and unlawful discrimination in price within intent and 
meaning of Section 2 of Clayton Act, as amended by Robinson-Patman Act. 


Mr. Eugene W. Burr for the Commission. 

Fox, Rothschild, O’Brien & Frankel, of Philadelphia, Pa., for re- 
spondents, with whom also appeared Mr. Clarence T. Spier, of Omaha, 
Nebr., for Nebraska Bridge Supply and Lumber Co. and Lloyd 


DeKater. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914, and 
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commonly known as the Federal Trade Commission Act, the Com- 
mission having reason to believe that the respondents named herein 
have violated the said Act of Congress and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, the Commission hereby issues this its complaint 
stating its charges in such respect in count 1 hereof. 

Also pursuant to the provisions of Section 2 of an Act of Congress, 
approved October 15, 1914, entitled, “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 


poses,” commonly known as the Clayton Act, as amended by an Act _ 


of Congress approved June 19, 1936, commonly known as the Rob- 
inson-Patman Act, the Commission having reason to believe that 
the respondents named herein have violated the said act, as so 
amended, the Commission issues this its complaint stating its charges 
in such respect in count 2 hereof. 


Count 1 


ParacrapH 1. (a) Respondent, The United Fence Manufacturers 
Association, hereinafter referred to as the “association,” 1s an unin- 
corporated body having as members eight respondent corporations, 
individuals, and copartnerships, manufacturers of snow fence, 
described in subparagraphs (6) to (2), inclusive of this paragraph 1, 
and sometimes referred to herein as “producer-members.” The asso- 
ciation was organized in 1936 and has its headquarters at the offices 
of the respondent copartnership H. R. Lindabury & Sons, of Burling- 
ton, N. J. It operates through its respondent officers and trustees. 

(b) Respondent, Mattson Wire & Manufacturing Co., is an Illinois 
corporation, having its principal place of business at Joliet, Ill., and 
plants at Menominee, Mich., West Albany, N. Y., and at points 
farther west. 

(c) Respondent, Nebraska Bridge Supply & Lumber Co., is a 
Nebraska corporation, having its principal place of business at Nine- 
teenth Street and Farnum Avenue, Omaha, Nebr. It has plants at 
Troy, N. Y., East Corinth, Maine, and at points in the Middle West 
and West. 

(d) Respondent, Rowe Manufacturing Co., is an Illinois corpora- 
tion, having its principal place of business at Galesburg, Ill. It has 
plants at Portland, Maine, Candia, N. H., and Horseheads, N. Y. 

(¢) Respondents, Glenn A. Lindabury, Martin Lindabury, and 
Edgar Lindabury, are copartners doing business under the style of 
New Jersey Fence Co. They have their principal place of business 
and a plant at Burlington, N. J., and another plant at Cohoes, N. Y. 
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(7) Respondents, J. M. Denning and J. Wayne Denning, are co- 
partners doing business under the style of Illinois Wire & Manufac- 
turing Co. They have their principal place of business at Market 
and Pleasant Streets, Joliet, Ill., and plants at Buffalo, N. Y., Cum- 
berland Mills, Maine, and several points in the Middle West. 

(7) Respondent, Margaret ©. Larsen, is a producer doing business 
under the style of Buffalo Industrial Co., and has her principal place 
of business at 604 Jackson Building, Buffalo, N. Y., and a plant also 
at Buffalo. 

(2) Respondent, Leon L. Hutchinson, is a producer doing business 
under the style of L. L. Hutchinson, with his principal place of 
business and plant at Pavilion, N. Y. 

(7) Respondent, Stewart W. Adams, is a producer doing business 
under the style of S. W. Adams and having his principal place of 
business and plant at Oxford, Chenango County, N. Y. 

(7) Respondents, Harry I. Mattson, J. M. Denning, and S. Page 
Scholey, are respectively chairman, vice chairman, and executive 
secretary of the association. 

(4) Respondents, Harry I. Mattson, J. M. Denning, Glenn A. 
Lindabury, Lloyd DeKater, Alvin V. Rowe, Carl F. Larsen, Leon 
L. Hutchinson, and Stewart W. Adams, are trustees of the 
association. 

Par. 2. Snow fence is largely sold in carload lots, 8,000 feet con- 
stituting a minimum carload. The carriage charges, on both car- 
load and less than carload lots comprise a substantial element of 
the average costs of producer-members’ snow fence products, sold, 
as described in paragraph 5 hereof, delivered at customers’ locations. 
Far the greatest part of said snow fence products are sold in stand- 
ard dimensions and specifications. The fence most in demand is 4 
feet in height, with pickets 4 feet by 1144 inches by ¥% inch. 

Par. 3. Each producer-member in the regular and ordinary 
course of his business, in the sale and delivery of snow fence prod- 
ucts, causes the same to be shipped from the point of production 
thereof in one State to customers in other States of the United 
States. There is competition among producer-members except inso- 
far as it has been hindered, lessened, restricted, frustrated, restrained, 
or suppressed as alleged in paragraphs 4 to 5, inclusive, hereof. Re- 
spondent association and its said officers and trustees are not, in 
their said official capacities, engaged in commerce, but are engaged 
in aiding producer-members in carrying out the methods of compe- 
tition and practices alleged in this count, with the effects set forth 
in paragraphs 7 and 8 hereof. 
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Par. 4. Respondents have entered into and now maintain an 
agreement, understanding, or conspiracy among themselves unduly 
to hinder, lessen, restrict, frustrate, restrain, or, suppress competition 
in price among producer-members in the course of their commerce 
within, and to maintain higher initial and resale prices than would 
otherwise prevail within, the area of the States of Maine, New 
Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, West Virginia, and Ohio. In the area of said 14 States, the 
producer-members sell from 90 percent to 95 percent of the snow 
fence products purchased therein. 

Par. 5. For the purpose and with the effect of making the agree- 
ment, understanding, or conspiracy, alleged in paragraph 4 hereof, 
the more effective, respondents have combined or conspired, and con- 
tinue to combine or conspire to follow and mutually to maintain a 
system of delivered prices for quotations and sales of snow fence to 
customers who live within the said 14 States. Under the said system 
of delivered prices, each producer-member makes the same prices 
delivered at the location of every customer within the said 14 States, 
from whom said producer-member accepts business, defraying with- 
out additional cost to any such customer, whatever carriage charges, 
either for carload or for less than carload lots, are necessary for 
delivery to all such respective destinations. 

Par. 6. For the purpose and with the effect of making the agree- 
ment, understanding, or conspiracy, alleged in paragraph 4 hereof, 
more effective, respondents have combined or conspired, and continue 
to combine or conspire, to follow in addition to the delivered pricing 
system, alleged in paragraph 5, numerous other practices, several of 
which were employed by respondents, other than the association and 
its agents, prior to the formation of the association. Among these 
practices, the following are, but by no means exclusively, alleged, 
to wit: 

(a) Each producer-member has formally agreed to file, and in prac- 
tice has actually filed, with respondent executive secretary his detiv- 
ered price list, discounts, and terms of sale, the same to be maintained 
for all sales except where bids are requested by any government or 
subdivision thereof, until such producer-member shall file with said 
executive secretary, a revised delivered price list not less than 10 days 
before the same shall become effective. Delivered price changes are 
not generally made effective by all producer-members on the same 
day, but, to the extent and for the period*that the said agreement, 
understanding or conspiracy has been effective, producer-members 
cause their revised lists of delivered prices to be filed for their respec- 


UNITED FENCE MANUFACTURERS ASSOCIATION, ET AL. 383 
3T7 Complaint 


tive standard snow fence products for delivery in the said 14 States, 
soon after a revised price list has been filed by a fellow producer- 
member, in order to maintain the price identity set out in subpara- 
_ graph (0d) next herein set forth. 

(6) Producer-members concertedly adopt and file, for both carload 
and less than carload quantities, lists of delivered prices which are 
in fact actually identical for snow fence products of each standard 
type, and identical discounts and terms of sale. 

(c) Notwithstanding the exception formally made in favor of gov- 
ernmental purchasers, as set forth in subparagraph (@) of this para- 
graph 6, respondents have in practice pursued the same price policy 
as respects public, as well as private, buyers to the end that public 
and governmental purchasing bodies have been deprived of the bene- 
fits of competition in price, among producer-members and among 
their vendees, in the purchasing of snow fence products. 

(d) Producer-members maintain the said filed delivered prices 
without direct or indirect concession to any buyer. 

(e) They abstain from making shipments upon consignment. 

(f) They bring instances of price cutting, if deemed to have been 
indulged in by a producer-member, to the attention of respondent 
executive secretary, who thereupon undertakes to negotiate the mat- 
ter with the producer-member charged with price cutting and thus to 
eliminate further price concessions. 

(g) Each producer-member has agreed that, if at any time he 
shall be charged with a violation of any of respondents’ undertakings 
as to prices averred in paragraphs 5 and 6, among others, he will sub- 
mit to an investigation and to an examination under oath, conducted 
by the respondent board of trustees; and he has also consented in ad- 
vance to be bound by such corrective steps as the board may ordain. 

(A) Producer-members have agreed that “distributors” and “deal- 
ers” shall have respective discounts, from the aforesaid filed delivered 
prices, of 20 percent and 10 percent. 

(¢) The definitions of what traders shall belong to the class of 
“distributors” and of what traders shall belong to the class of 
“dealers” have been concertedly made by respondents. 

(7) Producer-members file their respective lists of customers with 
the association. 

(k) The association issues to producer-members a list of distribu- 
tors who only shall be entitled to the standard distributors’ dis- 
count. 

(7) Respondents have taken concerted steps to maintain the resale 
prices, made by distributors, at list price less 10 percent, and to 
maintain the resale prices, of dealers to the public, at list price; each 
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class of said resale price to be without concession and to operate 
throughout the said 14 States. 

(m) Respondents request and urge distributors and dealers to 
report instances of price cutting in the distribution of snow fence 
products with the name of vendor and vendee, the prices and terms 
offered or charged, and the name of the producer. And respondents 
have at times succeeded in obtaining such reports. 

(n) Respondents bring persuasion, constraint, and coercion to 
bear upon the vendees of snow fence to the end that the vendees shall 
maintain the said resale prices required by respondents. 

(0) Producer-members have entered into and maintain an under- 
standing that they will not sell to distributors or dealers who quote 
and charge prices below the prices required by respondents, or to 
those who make better terms and conditions than are authorized by 
respondents. 

(») Respondents have at various times threatened to cut off the 
supplies of snow fence products from vendees who make lower prices 
or better terms and conditions of sale than those authorized by re- 
spondents and have actually at times concertedly refused to continue 
to sell to such vendees. 

(q) Producer-members have at times apportioned among several 
of themselves large orders awarded to one producer, as the result 
of proposals and submission of bids, without the consent or knowl- 
edge of the purchased. They have thus lessened the competitive 
initiative of producer-members and the advantages to the purchaser 
of competition, through the issuance of proposals for bids. They 
have thus also effectuated the passing off upon the purchaser of a 
make of snow fence other than that made by the producer-member 
in whose favor the award was made. 

Par. 7. The effects of the said agreement, understanding or con- 
spiracy, the said system of delivered prices and the said other prac- 
tices employed, all as in paragraphs 4, 5, and 6 of this count set 
forth, during times when they have been operative, are hereby al- 
leged, but not to the exclusion of other effects, to be as follows, 
namely : 

(a) There is no competition in delivered prices, between producer- 
members, for the business of any private or public buyer located in 
the above-named 14 States. All producer-members make delivered 
prices, identical as respects the customers of each of them, and 
identical also as respects all producer-members. 

(6) In numerous instances producer-members thus sell and deliver 
their products long distances from their plants to customers located 
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much nearer the plant of one or more other producer-members and 
susceptible of being, more economically and at lower prices, served 
from the said other plants. 

(e) Each producer-member obtains his highest net return when he 
sells to customers located at or near the point where his own plant 
is also located and from which the delivery charge is accordingly at 
a minimum; but he does not reduce his delivered price in the slight- 
est to hold or to gain this his most profitable actual or prospective 
business. Instead of doing so, he refrains from any acts of price 
competition and makes no effort, so far as price is concerned, to bid 
for such most profitable business. In return for refraining so to do 
he reciprocally gains the privilege of quoting and selling to custom- 
ers in the high net return areas of other producer-members. Each 
producer-member well knows that, so long as other producer-mem- 
bers adhere to the said concerted delivered pricing system, he will 
nowhere encounter competition in price. 

(dz) The costs of producing snow fence vary somewhat due to the 
differing costs, at respective plants, of the lumber, wire, and other 
materials and differing labor costs. By the said pricing system such 
variations in cost are nullified as an influence or check upon prices. 
Prices are made by producer-members with no regard to individual 
costs or to varying local conditions of supply or demand. Said 
prices are made in terms of the said pricing system and are applied 
throughout the said 14 States. Such producer-members maintain an 
artificial price level little related to and not governed by truly com- 
petitive conditions. 

(e) Under the said pricing system, producers more efficient, and 
better financed and equipped, and better located, as respects supphes, 
markets and transportation, in large measure waive their competi- 
tive advantages, in the said respects, among others, by adhering to 
the said identical delivered pricing system. Thus their incentive 
toward efficiency and economy is weakened. Any saving that might 
be effected cannot, under the system, be reflected in price conces- 
sions, or in holding of business in high net return areas, or in the 
obtaining of increased volume of business. The same delivered prices 
are adhered to by all producer-members alike. 

(7) Under conditions of true price competition, consumers located 
at or near points of production normally tend to buy from a local 
plant. If the local prices advance unduly, the competition of the 
nearest competitor at once becomes more active and restores a more 
reasonable price. But under respondents’ said pricing system the 
advantages which would normally accrue to buyers located near 
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snow fence plants are destroyed. Each producer-member charges 
the same delivered price as every other. All buyers pay the same 
averaged carriage factor irrespective of location or actual carriage 
costs, a price factor substantially higher than would prevail under 
normal competitive conditions. Buyers can choose to purchase from 
among a greater number of producers than would normally quote or 
sell under true price competition, but the conditions under which they 
buy are monopolistic, not competitive. 

(7g) Thus the buying public, as an average, pays prices for snow 
fence which are enhanced both by freedom from competition and 
also by an excessive carriage factor. 

(h) The channels of distribution of snow fence have been crystal- 
lized in favor of certain wholesalers and retailers, who are regarded 
as meeting the views and definitions of respondents and who, irre- 
spective of the rights of others freely to enter trade and compete for 
success therein, are given exclusive trade recognition through 
respondents’ said agreement, understanding or conspiracy. 

(¢) The resale prices of distributors and dealers, customers of pro- 
ducer-members, have been maintained by concert of action among 
respondents and, in some cases, by concert of action among certain 
distributors and dealers at the instance and with the cooperation of 
respondents. 

(7) Distributors and dealers in snow fence have been compelled to 
adhere to sales prices concertedly forced upon them by respondents. 

(%) Other important means of price competition, susceptible of 
being employed in the business, including higher trade and cash dis- 
counts and better terms, than those made by competitors, and the 
gaining as outlets of distributors and dealers sufficiently competent to 
gain volume of business through competition in price, are waived 
and, while respondents’ said combination is in effect, are eliminated. 

(4) Thus the buying public, while respondents have pursued the 
acts and things set forth in paragraphs 4, 5, and 6 hereof, have lost 
the benefit of price competition in snow fence products among pro- 
ducer-members, and among their distributors and dealers. The 
public has been obliged to pay artificially enhanced and maintained 
prices for said products. 

(m) Since producer-members control 90 percent to 95 percent of 
the snow fence products sold in the aforesaid 14 States, the tendency 
of the acts and things averred in paragraphs 4, 5, and 6, is to give, and 
said acts and things have nearly availed to give, producer-members 
a monopoly in said products in the said 14 States, 


Par. 8. (a) The public interest has been substantially, adversely 
and unreasonably affected by the agreement, understanding, or con- 
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spiracy of respondents and the practices and activities in paragraphs 
4, 5, and 6 averred. Thereby respondents have hindered, lessened, 
restricted, frustrated, and restrained, and still hinder, lessen, restrict, 
frustrate, and restrain the interstate commerce of producer-members 
in the 14 States with a direct and substantial tendency to suppress 
such commerce. Such concerted action exercises a power which in- 
dividual action could not exercise or possess, and the necessary tend- 
ency and the direct and substantial effect of the combination are 
injury to the public. 

(6) The Federal Trade Commission alleges moreover, that the 
public interest directly involved herein and set out more particularly 
in paragraph 7 and the preceding subparagraphs of this paragraph 8, 
is a part of the larger public interest, within the meaning of the 
Federal Trade Commission Act, in the maintenance of the natural 
regulatory forces of free competition in industry generally. The 
economic tendency of the respondents’ said agreement, understanding, 
or conspiracy upon the public interest, as thus broadly stated, is to 
lend encouragement to similar impairment of competition in other 
industries, the effect of which upon the buying power of consumers, 
the opportunities for independence in business, the necessity that the 
Government undertake by regulation to protect the public interest, 
and the fluctuations of national prosperity, must increase in severity 
as the extent of competition is reduced. The leaving to private in- 
dustry of monopolistic special privileges and franchises is at the 
expense of the purchasing power of the masses of the country and 
results inevitably in reducing the opportunity freely to enter industry 
and commerce. 

Par. 9. The agreement, understanding, or conspiracy, and the prac- 
tices in this count set forth are all to the prejudice of the public. 
They constitute unfair methods of competition in the snow fence 
industry in interstate commerce, within the effect and meaning of the 
aforesaid Federal Trade Commission Act. 


Count 2 


Paracrarus 1 To 5, incLusive. As paragraphs 1 to 5, inclusive, of 
count 2 of this complaint, the Commission hereby incorporates para- 
graphs 1 to 5, inclusive, of count 1 hereof to precisely the same extent 
as if each and all of them were set forth in full and repeated verbatim 
in this count. 

Par. 6. (a) Under the pricing system described in paragraph 5 
hereof the said delivered prices quoted and charged by each producer- 
member are in excess of the net or true prices received for snow 
fence except where the buyer is located in the same city as that of the 
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producer-member making the sale. Delivered prices to all buyers not 
located in the same city include not only the price of the fence but 
the price of transportation and delivery. In order to ascertain the 
net or true price received the actual carriage charges incurred by the 
producer-member must be deducted from the delivered price which 
he receives. 

(6) Each producer-member receives his highest price from buyers 
located in the city or town where his plant is also located. As the 
distances from his plant and the corresponding amounts of the freight 
charges increase, the net or true prices received by the producer- 
member diminish. The lowest price received, by any producer- 
member, is that from the customer to whose location the carriage 
charge is the highest, but from whom, nevertheless, such producer- 
member accepts business. 

(c) Resondent’s uniform delivered price system is not a system of 
uniform true prices made by any given producer-member. It is a 
system under which each producer-member makes as many different 
prices to his customers as there are destinations, at which he delivers 
his products for sale, having different carriage charges from the 
location of his plant. 

(ad) The said system of delivered prices is a system wherein the 
regular, constant and substantial discrimination in prices is inherent 
and inescapable so long as the said system be employed. 

Par. 7. The discriminations described in paragraph 6 of this eount 
are not indulged in merely for convenience nor through custom. 
Producer-members have no immediate purpose or wish to obtain 
higher net prices or greater profits from customers who are their 
neighbors or residents of the same community or locality, wherein 
they themselves live, than from other customers. They obtain such 
higher prices and profits from local buyers but through no motive of 
ill-will towards them as individuals. They discriminate in price in 
their sales against buyers in their respective home territories with 
the purpose to destroy competition in price in interstate commerce on 
the part of each producer-member, which grants the discrimination, 
with all other producer-members. 

Par. 8. It is through the said system of discrimination in price, 
adopted and maintained as in paragraphs 5, 6, and 7 set forth, that 
respondents have put into operation and maintained their agreement, 
understanding, or conspiracy alleged in paragraph 4. Among the 
effects of the said price discrimination, thus systematically pursued, 
are the following: . 

(a) There is no competition among the producer-members since 
the delivered prices by them quoted and charged for the business of 
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any private or public buyer located in the above-named 14 States are 
precisely identical as respects the customers of each of them and iden- 
tical also as respects all producer-members making or quoting such 
delivered prices. 

(6) Each producer-member obtains his highest price when he sells 
to customers located at or near the point where his own plant is also 
located and from which the delivery charge is accordingly at a mini- 
mum; but he does not reduce his delivered price in the slightest in 
order to hold or to gain this his most profitable, actual or prospective 
business. Instead he refrains from any act of price competition 
and makes no effort, so far as price is concerned, to bid for such 
most profitable business. In return for refraining from so doing 
he reciprocally gains the privilege of quoting and selling to custom- 
ers in the high net return areas of other producer-members. Each 
well knows that so long as other members adhere to the same system 
of discrimination in price through employing the same concerted 
delivered price system, he will nowhere encounter competition in 
the price. 

(c) The cost of producing snow fence varies somewhat in different 
localities due to the varying costs at respective plants of the lumber, 
wire and other materials and varying labor costs. By the same 
system of discriminatory prices such variations in cost are nullified 
as an influence and check upon prices. Prices are made by pro- 
ducer-members with no regard to individual costs or to varying local 
conditions of supply and demand. Said prices are made in terms of 
the said delivered price system and are applied throughout the said 
14 States not as identical prices but as identical delivered prices. 
Thus producer-members maintain an artificial level of prices little 
related to and not covered by truly competitive conditions. 

(d) Under the said system of discriminatory prices, producers 
more efficient and better financed and equipped and better located, 
as respects supplies, markets and transportation, in large measure 
waive their competitive advantages, in the said respects, among 
others, by adhering to the said system of discriminatory prices. 
Thus, their incentive towards efficiency and economy is weakened 
through the identical character of the delivered prices made by them 
under the system. Any savings, that might be effected cannot, under 
the system be reflected in price concessions, nor in the holding of 
business in high net return areas, nor in the obtaining of increased 
volume of business. The same delivered prices are adhered to by all 
producer-members alike. 

(e) Under conditions of true price competition, consumers located 
at or near points of production normally tend to buy from a local 
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plant. If its prices advance unduly, the competition of the nearest 
competitor having similar costs of production and distribution, be- 
comes more active and restores a reasonable price. But under re- 
spondents’ said pricing system the advantages which would normally 
accrue to buyers located near snow fence plants are destroyed. Each 
producer-member charges the same delivered price as every other. 
All buyers pay the same average carriage price factor irrespective 
of location or actual carriage cost, a factor substantially higher than 
would prevail under normal competitive conditions. Buyers may 
therefore purchase from a greater number of producers than would 
normally quote or sell under true conditions of price competition, 
but the conditions under which they buy are monopolistic not 
competitive. { 

(f) Thus the buying public has lost the benefit of price competi- 
tion in snow fence products among producer-members and has been 
obliged to pay artificially enhanced and maintained prices for said 
products. 

(g) Since producer-members control 90 percent to 95 percent of 
the snow fence products sold in the aforesaid 14 States, the tendency 
of the acts and things averred in paragraphs 4 to 7 inclusive hereof 
is, through the said system of price discrimination, to give producer- 
members a monopoly in said products in said States. 

The effects set forth in this paragraph 8 are not exclusively alleged. 
They are set forth as showing some of the effects of the said system 
of price discrimination upon competition in price in the said industry. 
The said system of price discrimination, as adopted and maintained 
by respondents is a vehicle through which they obtain the elimination. 
of price competition and have effectuated a monopoly or near-monop- 
oly in their said industry in the said 14 States. 

Par, 9, Respondents’ agreement, understanding, or conspiracy to 
practice price discrimination and the acts of price discrimination, as 
alleged in paragraphs 4 to 7 inclusive, are performed in the actual 
course of interstate commerce in the sale of like grades and qualities 
of snow fence. These acts not only may substantially lessen compe- 
tition or tend to create a monopoly in said line of commerce; they 
have availed actually and substantially to lessen competition therein 
and they tend directly and powerfully to create a monopoly in said 
products in the said 14 States of the northeastern section of the coun- 
try, in favor of producer-members who grant the benefits of such 
discrimination in price to those customers who are favored by the 
system. The said acts of discrimination in, price constitute unlawful 
discrimination in price within the intent and meaning of Section 2 
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of the aforesaid Clayton Act as amended by the aforesaid Robinson- 
Patman Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Acting in the public interest pursuant to the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” commonly known as the Federal 
Trade Commission Act, and pursuant further to Section 2 of an 
Act of Congress approved October 15, 1914, entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” commonly known as the Clayton Act, as 
amended by the Act of Congress approved June 19, 1936, commonly 
known as the Robinson-Patman Act, the Federal Trade Commis- 
sion on January 18, 1938, issued its complaint against the United 
Fence Manufacturers Association, an unincorporated association, 
and other respondents named above, and caused the said complaint 
to be served upon respondents in manner provided by law. Therein 
it was charged that respondents had been and were using unfair 
methods of competition in interstate commerce and had been and 
were engaging in discrimination in price in such commerce, in viola- 
tion of the above-described statutes. 

Respondents entered their appearance and filed their joint answer 
to the said complaint. Subsequently, upon reconsideration they ap- 
plied to the Commission for leave to withdraw their said answer 
and in lieu thereof to file a substitute answer under Rule VII of 
the Rules of Practice of the Commission. Leave was granted and 
respondents filed an answer consisting of a statement that respond- 
ents admitted all the material allegations of the complaint to be 
true. Respondents waived all intervening procedure. 

Accordingly, this proceeding came on for decision and the Com- 
mission, being fully advised in the premises, upon consideration 
thereof, makes this its report, stating its findings as to the facts and 
its conclusions, in manner following, to wit: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (a) Respondent the United Fence Manufacturers 
Association, hereinafter referred to as the “Association,” is an un- 
incorporated body having as members eight respondent corporations, 
individuals and copartnerships, manufacturers of snow fence, de- 
scribed in subparagraphs (0) to (7), inclusive of this paragraph 1, 
and sometimes referred to herein as “producer-members.” The As- 
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sociation was organized in 1936 and has its headquarters at the 
offices of the respondent copartnership H. R. Lindabury & Sons, of 
Burlington, N. J. It operates through its respondent officers and 
trustees. 

(b) Respondent Mattson Wire & Manufacturing Co. is an Illinois 
corporation, having its principal place of business at Joliet, Ill., and 
plants at Menominee, Mich., West Albany, N. Y., and at points 
farther west. 

(c) Respondent Nebraska Bridge Supply & Lumber Co., is a 
Nebraska corporation, having its principal place of business at 
Nineteenth Street and Farnum Avenue, Omaha, Nebr. It has plants 
at Troy, N. Y., East Corinth, Maine, and points in the Middle West 
and West. 

(d) Respondent Rowe Manufacturing Co. is an Illinois corpora- 
tion, having its principal place of business at Galesburg, Ill. It has 
plants at Portland, Maine, Candia, N. H., and Horseheads, N. Y. 

(e) Respondents Glenn A. Lindabury, Martin Lindabury, and 
Edgar Lindabury are copartners doing business under the styles of 
New Jersey Fence Co. and H. R. Lindabury & Sons. They have 
their principal place of business and a plant at Burlington, N. J., 
and another plant at Cohoes, N. Y. 

(7) Respondents J. M. Denning and J. Wayne Denning are co- 
partners doing business under the style of Illinois Wire & Manufac- 
turing Co. They have their principal place of business at Market 
and Pleasant Streets, Joliet, [ll., and plants at Buffalo, N. Y., Cum- 
berland Mills, Maine, and several points in the Middle West. 

(7) Respondent Margaret C. Larsen is a producer doing business 
under the style of Buffalo Industrial Co. and has her principal place 
of business at 604 Jackson Building, Buffalo, N. Y., and a plant also 
at Buffalo. 

(h) Respondent Leon L. Hutchinson is a producer doing business 
under the style of L. L. Hutchinson, with his principal place of busi- 
ness and plant at Pavilion, N. Y. 

(7) Respondent Stewart W. Adams is a producer doing business 
under the style of S. W. Adams and having his principal place of 
business and plant at Oxford, Chenango County, N. Y. 

(7) Respondents Harry I. Mattson, J. M. Denning, and S. Page 
Scholey are respectively chairman, vice chairman, and executive 
secretary of the Association. 

(4) Respondents Harry I. Mattson, J. M. Denning, Glenn A. 
Lindabury, Lloyd DeKater, Alvin V. Rowe, Carl F. Larsen, Leon 


L. Hutchinson, and Stewart W. Adams are trustees of the 
Association, 


UNITED FENCE MANUFACTURERS ASSOCIATION, ET AL. 393 
377 Findings 


Par. 2. Snow fence is largely sold in carload lots, 8,000 feet con- 
stituting a minimum carload. The carriage charges, on both carload 
and less-than-carload lots comprise a substantial element of the 
average costs of producer-members’ snow fence products, sold, as 
described in paragraph 5 hereof, delivered at customers’ locations. 
Far the greater part of said snow fence products are sold in standard 
dimensions and specifications. The fence most in demand is 4 feet 
in height, with pickets 4 feet by 114 inches by 1% inch. 

Par. 3. Each producer-member in the regular and ordinary course 
of his business, in the sale and delivery of snow fence products, 
causes the same to be shipped from the point of production thereof 
in one State to customers in other States of the United States. 
There is competition among producer-members except insofar as it 
has been hindered, lessened, restricted, frustrated, restrained, or sup- 
pressed as found in paragraphs 4 to 7, inclusive, hereof. Respondent 
Association and its said officers and trustees are not, in their said 
official capacities, engaged in commerce, but are engaged in aiding 
producer-members in carrying out the methods of competition and 
practice described in these findings, with the effects found in para- 
graphs 7 and 10 hereof of discrimination in price. 

Par. 4. Respondents have entered into and now maintain an agree- 
ment, understanding, or conspiracy among themselves unduly to 
hinder, lessen, restrict, frustrate, restrain, or suppress competition in 
price among producer-members in the course of their commerce 
within, and to maintain higher initial-and resale prices than would 
otherwise prevail within, the area of the States of Maine, New 
Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, West Virginia, and Ohio. In the area of said 14 States, the 
producer-members sell from 90 to 95 percent of the snow fence prod- 
ucts purchased therein. 

Par. 5. For the purpose and with the effect of making the agree- 
ment, understanding, or conspiracy, found in paragraph 4 hereof, the 
more effective, respondents have combined or conspired, and continue 
to combine or conspire to follow and mutually to maintain a system 
of delivered prices for quotations and sales of snow fence to custom- 
ers who live within the said 14 States. Under the said system of de- 
livered prices, each producer-member makes the same prices delivered 
at the location of every customer within the said 14 States, from 
whom said producer-member accepts business, defraying without ad- 
ditional cost to any such customer, whatever carriage charges, either 
for carload or for less-than-carload lots, are necessary for delivery 
to all such respective destinations. 
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Par. 6. For the purpose and with the effect of making the agree- 
ment, understanding, or conspiracy, alleged in paragraph 4 hereof, 
more effective, respondents have combined or conspired, and continue 
to combine or conspire, to follow, in addition to the delivered pricing 
system alleged in paragraph 5, numerous other practices, several of 
which were employed by Pponiee other than the Association and 
its agents, prior to the formation of the Association. Among these 
practices, are the following, to wit: 

(a) Each producer-member has formally agreed to file, and in 
practice has actually filed, with respondent executive secretary his 
delivered price list, discounts and terms of sale, the same to be 
maintained for all sales except where bids are requested by any 
Government or subdivision thereof, until such producer-member shall 
file with said executive secretary, a revised delivered price list not 
less than 10 days before the same shall become effective. Delivered 
price changes are not generally made effective by all producer-mem- 
bers on the same day, but, to the extent and for the period that the 
said agreement, understanding or conspiracy has been effective, pro- 
ducer-members cause their revised lists of delivered prices to be filed 
for their respective standard snow fence products for delivery in 
the said 14 States, soon after a revised price list has been filed by a 
fellow producer-member, in order to maintain the price identity set 
out in subparagraph (6) next herein set forth. 

(2) Producer-members concertedly adopt and file, for both carload 
and less-than-carload quantities, lists of delivered prices which are 
in fact actually identical for snow fence products of each standard 
type, and identical discounts and terms of sale. 

(ce) Notwithstanding the exception formally made in favor of 
Governmental purchasers, as set forth in subparagraph (a) of this 
paragraph 6, respondents have in practice pursued the same price 
policy as respects public, as well as private, buyers to the end that 
public and governmental purchasing bodies have been deprived of 
the benefits of competition in price, among producer-members and 
among their vendees, in the purchasing of snow fence products. 

(d) Producer-members maintain the said filed delivered prices 
without direct or indirect concession to any buyer. 

(e) They abstain from making shipments upon consignment. 

(f) They bring instances of price cutting, if deemed to have been 
indulged in by a producer-member, to the attention of respondent 
executive secretary, who thereupon weal rtd to negotiate the mat- 
ter with the producer-member charged with price cutting and thus 
to eliminate further price concessions. 
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(g) Each producer-member has agreed that, if at any time he shall 
be charged with a violation of any of respondents’ undertakings as to 
prices averred in paragraphs 5 and 6, among others, he will submit 
to an investigation and to an examination under oath, conducted by 
the respondent board of trustees; and he has also consented in 
advance to be bound by such corrective steps as the board may ordain. 

(h) Producer-members have agreed that “distributors” and “deal- 
ers” shall have respective discounts, from the aforesaid filed delivered 
prices of 20 and 10 percent. 

(t) The definitions of what traders shall belong to the class of 
“distributors” and of what traders shall belong to the class of “deal- 
ers” have been concertedly made by respondents. 

(j) Producer-members file their respective lists of customers with 
the Association. 

(%) The Association issues to producer-members a list of distrib- 
utors who only shall be entitled to the standard distributors’ discount. 

(7) Respondents have taken concerted steps to maintain the resale 
prices, made by distributors, at list price less 10 percent, and to 
maintain the resale prices, of dealers to the public, at list price; each 
class of said resale price to be without concession and to operate 
throughout the said 14 States. 

(m) Respondents request and urge distributors and dealers to 
report instances of price cutting in the distribution of snow fence 
products with the name of vendor and vendee, the prices and terms 
offered or charged, and the name of the producer. And respondents 
have at times succeeded in obtaining such reports. 

(n) Respondents bring persuasion, constraint, and coercion to bear 
upon the vendees of snow fence to the end that the vendees shall 
maintain the said resale prices required by respondents. 

(o) Producer-members have entered into and maintain an under- 
standing that they will not sell to distributors or dealers who quote 
and charge prices below the prices required by respondents, or to 
those who make better terms and conditions than are authorized by 
respondents. 

(p) Respondents have at various times threatened to cut off the 
supplies of snow fence products from vendees who make lower prices 
or better terms and conditions of sale than those authorized by 
respondents and have actually at times concertedly refused to continue 
to sell to such vendees. 

(q) Producer-members have at times apportioned among several 
of themselves large orders awarded to one producer, as the result of 
proposals and submission of bids, without the consent or knowledge 
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of the purchaser. They have thus lessened the competitive initiative 
of producer-members and the advantages to the purchaser of com- 
petition, through the issuance of proposals for bids. They have thus 
also effectuated the passing off upon the purchaser of a make of snow 
fence other than that made by the producer-member in whose favor 
the award was made. 

Par. 7. Among the effects of the said agreement, understanding, 
or conspiracy, the said system of delivered prices and the said other 
practices employed, all as in paragraphs 4, 5, and 6 hereof found, 
during times when they have been operative, are the following, to wit: 

(a) There is no competition in delivered prices, between producer- 
members, for the business of any private or public buyer located 
in the above-named 14 States. All producer-members make delivered 
prices, identical as respects the customers of each of them, and iden- 
tical also as respects all producer-members. 

(6) In numerous instances producer-members thus sell and deliver 
their products long distances from their plants to customers located 
much nearer the plant of one or more other producer-members and 
susceptible of being, more economically and at lower prices, served 
from the said other plants. 

(c) Each producer-member obtains his highest net return when he 
sells to customers located at or near the point where his own plant is 
also located and from which the delivery charge is accordingly at a 
minimum}; but he does not reduce his delivered price in the slightest 
to hold or to gain this his most profitable actual or prospective busi- 
ness. Instead of doing so, he refrains from any acts of price com- 
petition and makes no effort, so far as price is concerned, to bid 
for such most profitable business. In return for refraining so to do 
he reciprocally gains the privilege of quoting and selling to customers 
in the high net return areas of other producer-members. Each 
producer-member well knows that, so long as other producer-members 
adhere to the said concerted delivered pricing system, he will nowhere 
encounter competition in price. 

(d) The costs of producing snow fence vary somewhat due to the 
differing costs, at respective plants, of the lumber, wire, and other ma- 
terials and differing labor costs. By the said pricing system such var- 
lations in cost are nullified as an influence or check upon prices. 
Prices are made by producer-members with no regard to individual 
costs or to varying local conditions of supply or demand. Said prices 
are made in terms of the said pricing system and are applied through- 
out the said 14 States. Such producer-members maintain an artificial 


price level little related to and not governed by truly competitive 
conditions. 
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(e) Under the said pricing system, producers more efficient, and 
better financed and equipped, and better located, as respects sup- 
plies, markets, and transportation, in large measure waive their 
competitive advantages, in the said respects, among others, by ad- 
hering to the said identical delivered pricing system. Thus their 
incentive toward efficiency and economy is weakened. Any saving 
that might be effected cannot, under the system, be reflected in price 
concessions, or in the holding of business in high net return areas, 
or in the obtaining of increased volume of business. The same 
delivered prices are adhered to by all producer-members alike. 

(7) Under conditions of true price competition, consumers located 
at or near points of production normally tend to buy from a local 
plant. If the local prices advance unduly, the competition of the 
nearest competitor at once becomes more active and restores a more 
reasonable price. But under respondents’ said pricing system the 
advantages which would normally accrue to buyers located near snow 
fence plants are destroyed. Each producer-member charges the same 
delivered price as every other. All buyers pay the same averaged car- 
riage factor irrespective of location or actual carriage costs, a price 
factor substantially higher than would prevail under normal com- 
petitive conditions. Buyers can choose to purchase from among a 
greater number of producers than would normally quote or sell 
under true price competition, but the conditions under which they 
buy are monopolistic, not competitive. 

(g) Thus the buying public, as an average, pays prices for snow 
fence which are enhanced both by freedom from competition and 
also by an excessive carriage factor. 

(h) The channels of distribution of snow fence have been crystal- 
lized in favor of certain wholesalers and retailers, who are regarded 
as meeting the views and definitions of respondents and who, irre- 
spective of the rights of others freely to enter trade and compete for 
success therein, are given exclusive trade recognition through re- 
spondents’ said agreement, understanding or conspiracy. 

(¢) The resale prices of distributors and dealers, customers of 
producer-members, have been maintained by concert of action among 
respondents and, in some cases, by concert of action among certain 
distributors and dealers at the instance of and with the cooperation 
of respondents. 

(j) Distributors and dealers in snow fence have been compelled to 
adhere to sales prices concertedly forced upon them by respondents. 

(k) Other important means of price competition, susceptible of 
being employed in the business, including higher trade and cash 
discounts and better terms, than those made by competitors, and the 
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gaining as outlets of distributors and dealers sufficiently competent to 
obtain volume of business through competition in price, are waived, 
and while respondents’ said combination is in effect, are eliminated. 

(1) Thus the buying public, while respondents have pursued the 
acts and things found in paragraphs 4, 5, and 6 hereof, have lost the 
benefit of price competition in snow fence products both among pro- 
ducer-members, and among their distributors and dealers. The 
public has been obliged to pay artificially enhanced and maintained 
prices for said products. 

(m) Since producer-members control 90 percent to 95 percent of 
the snow fence products sold in the aforesaid 14 States, the tendency 
of the acts and things found in paragraphs 4, 5, and 6, is to give, and 
said acts and things have nearly availed in giving, producer-members 
a monopoly in said products in the said 14 States. 

Par. 8. (a) Under the pricing system described in paragraph 5 
hereof the said delivered prices quoted and charged by each producer- 
member are in excess of the net or true prices received for snow fence 
except where the buyer is located in the same city as that of the 
producer-member making the sale. Delivered prices to all buyers not 
located in the same city include not only the price of the fence but 
the price of its transportation and delivery. In order to ascertain 
the net or true price received the actual carriage charges incurred by 
the producer-member must be deducted from the delivered price 
which he receives. 

(6) Each producer-member receives his highest price from buyers 
located in the city or town where his plant is also located. As the 
distances from his plant and the corresponding amounts of the 
freight charges increase, the net or true prices received by the pro- 
ducer-member diminish. The lowest price received, by any producer- 
member, is that from the customer to whose location the carriage 
charge is the highest, but from whom, nevertheless, such producer- 
member accepts business. 

(c) Respondents’ uniform delivered price system is not a system 
of uniform true prices made by any given producer-member. It is a 
system under which each producer-member makes as many different 
prices to his customers as there are destinations, at which he delivers 
his products for sale, having different carriage charges from the loca- 
tion of his plant. 

(d) The said system of delivered prices is a system wherein the 
regular, constant, and substantial discrimination in prices is inherent 
and inescapable So long as the said system be employed. 

Par. 9% The discriminations described in paragraph 8 hereof are 
not indulged in merely for convenience nor through custom. Pro- 
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ducer-members have no immediate purpose or wish to obtain higher 
net prices or greater profits from customers who are their neighbors 
or residents of the same community or locality, wherein they them- 
selves live, than from other customers. They obtain such higher 
prices and profits from local buyers but through no motive of ill-will 
towards them as individuals. They discriminate in price in their 
sales against buyers in their respective home territories with the pur- 
pose to destroy competition in price in interstate commerce on the 
part of each producer-member, which grants the discrimination, with 
all other producer-members. 

Par. 10. It is through the said system of discrimination in price, 
adopted and maintained as in paragraphs 5, 8, and 9 hereof found, 
that respondents have put into operation and maintained their agree- 
ment, understanding or conspiracy alleged in paragraph 4. Among 
the effects of the said price discrimination, thus systematically pur- 
sued, are the following: 

(a) There is no price competition among the producer-members 
since the delivered prices by them quoted and charged for the busi- 
ness of any private or public buyer located in the above-named 14 
States are precisely identical as respects the customers of each of 
them and are identical also as respects all producer-members making 
or quoting such delivered prices. 

(6) Each producer-member obtains his highest price when he sells 
to customers located at or near the point where his own plant is also 
located and from which the delivery charge is accordingly at a mini- 
mum; but he does not reduce his delivered price in the slightest 
in order to hold or to gain this his most profitable, actual or pros- 
pective business. Instead he refrains from any act of price com- 
petition and makes no effort, so far as price is concerned, to bid for 
such most profitable business. In return for refraining from so 
doing he reciprocally gains the privilege of quoting and selling to 
customers in the high net return areas of other producer-members. 
Each well knows that so long as other members adhere to the same 
system of discrimination im price through employing the same con- 
certed delivered price system, he will nowhere encounter competition 
in price. 

(c) The cost of producing snow fence varies somewhat in different 
localities due to the varying costs at respective plants of the lumber, 
wire, and other materials and varying labor costs. By the same 
system of discriminatory prices such variations in cost are nullified 
as an influence and check upon prices. Prices are made by producer- 
members with no regard to individual costs or to varying local con- 
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ditions of supply and demand. Said prices are made in terms of the 
said delivered price system and are applied throughout the said 14 
States not as identical prices but as identical delivered prices. Thus 
producer-members maintain an artificial level of prices little related 
to and not covered by truly competitive conditions. 

(d) Under the said system of discriminatory prices, producers 
more efficient and better financed and equipped and better located, 
as respects supplies, markets, and transportation, in large measure 
waive their competitive advantages, in the said respects, among 
others, by adhering to the said system of discriminatory prices. 
Thus, their incentive towards efficiency and economy is weakened 
through the identical character of the delivered prices made by them 
under the system. Any savings that might be effected cannot, under 
the system, be reflected in price concessions, nor in the holding of 
business in high net return areas, nor in the obtaining of increased 
volume of business. The same delivered prices are adhered to by all 
producer-members alike. 

(e) Under conditions of true price competition, consumers located 
at or near points of production normally tend to buy from a local 
plant. If its prices advance unduly, the competition of the nearest 
competitor having similar costs of production and distribution, be- 
comes more active and restores a reasonable price. But under re- 
spondents’ said pricing system the advantages which would normally 
accrue to buyers located near snow fence plants are destroyed. Each 
producer-member charges the same delivered price as every other. 
All buyers pay the same average carriage price factor irrespective of 
location or actual carriage cost, a factor substantially higher than 
would prevail under normal competitive conditions. Buyers may 
therefore purchase from a greater number of producers than would 
normally quote or sell under conditions of true price competition, but 
the conditions under which they buy are monopolistic, not com- 
petitive. 

(f) Thus the buying public has lost the benefit of price competition 
in snow fence products among producer-members and has _ been 
obliged to pay artificially enhanced and maintained prices for said 
products. 

(7) Since producer-members control 90 to 95 percent of the snow 
fence products sold in the aforesaid 14 States, the tendency of the 
acts and things found in paragraphs 4 to 7 inclusive hereof is, through 
the said system of price discrimination, to give producer-members a 
monopoly in said products in said States. 
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The Federal Trade Commission has reached herein the following 
conclusions, to wit: 

(a) The public interest has been substantially, adversely, and un- 
reasonably affected by the agreement, understanding, or conspiracy of 
respondents and the practices and activities found in paragraphs 4, 
5, and 6 of the Findings as to the Facts herein. Thereby respondents 
have hindered, lessened, restricted, frustrated, and restrained, and 
still hinder, lessen, restrict, frustrate, and restrain the interstate com- 
merce of producer-members in 14 States with a direct and substantial 
tendency to suppress such commerce. Such concerted action exer- 
cises a power which individual action could not exercise or possess, 
and the necessary tendency and the direct and substantial effect of 
the combination are injury to the public. 

(6) The public interest directly involved herein is a part of the 


larger public interest, within the meaning of the Federal Trade Com-. 


mission Act, in the maintenance of the natural regulatory forces of 
free competition in industry generally. The economic tendency of 
the respondents’ agreement, understanding, or conspiracy upon the 
public interest, as thus broadly stated, is to lend encouragement to 
similar impairment of competition in other industries, the effect of 
which upon the buying power of consumers, the opportunities for 
independence in business, the necessity that the Government under- 
take by regulation to protect the public interest, and the fluctuations 
of national prosperity, must increase in severity as the extent of com- 
petition is reduced. The leaving to private industry of monopolistic 
special privileges and franchises is at the expense of the purchasing 
power of the masses of the country and results inevitably in reducing 
the opportunity freely to enter industry and commerce. 

(c) The agreement, understanding, or conspiracy of respondents 
and their practices thereunder, are all to the prejudice of the public, 
and constitute unfair methods of competition in the snow fence in- 
dustry in interstate commerce, within the effect and meaning of the 
Federal Trade Commission Act. 

(d) The respondents’ system of price discrimination, as adopted 
and maintained by them is a vehicle through which they obtain the 
elimination of price competition and have effectuated a monopoly or 
near-monopoly in their said industry in the said 14 States. 

(e) Respondents’ agreement, understanding, or conspiracy to prac- 
tice price discrimination and the acts of price discrimination, as 
found, are performed in the actual course of interstate commerce in 
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the sale of like grades and qualities of snow fence. These acts not 
only may substantially lessen competition and may tend to create a 
monopoly in said line of commerce; they have availed actually and 
substantially to lessen competition therein and they tend directly and 
powerfully to create a monopoly in said products, in 14 States of the 
northeastern section of the country, in favor of producer-members 
who grant the benefits of such discrimination in price to those cus- 
tomers who are favored by the system. 

(f) The said acts of discrimination in price constitute unlawful 
discrimination in price within the intent and meaning of Secton 2 of 
the Clayton Act, as amended by the Robinson-Patman Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been considered by the Federal Trade 
Commission upon the complaint of the Commission and the sub- 
stituted answer of the respondents, and the Commission having made 
its findings as to the fact and its conclusions that respondent, United 
Fence Manufacturers Association, an unincorporated association, and 
other respondents above named have violated Section 5 of an Act 
of Congress entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914, and that respondents have also violated Section 
2 of an Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914, as amended by an Act of Congress 
approved June 19, 1936. 

It ts now ordered, That respondent United Fence Manufacturers 
Association and its respondent members, corporations, partnerships, 
and individuals, and its respondent officers and trustees and its other 
agents, shall cease and desist from continuing, making, carrying into 
effect, maintaining, or renewing any agreement, understanding, or 
conspiracy to use, in interstate commerce, any system or practice of 
quoting and selling at delivered prices which are identical either at 
the same destinations or throughout a given zone or area. 

It is further ordered, That said respondents shall cease and desist 
from promoting or facilitating discrimination in prices realized 
f. o. b, point of shipment through any agreement, understanding, or 
conspiracy among any two or more of them which results in respond- 
ents variously located quoting and selling in interstate commerce at 
delivered prices that are identical at any given destination. 

It is further ordered, That respondent members shall cease and 
desist from any agreement, understanding, or conspiracy whereby in 
the course of such commerce they discriminate in prices realized from 
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their respective customers f. 0. b. point of shipment where the effect 
of such discrimination by members variously located is to make de- 
livered prices identical at any given destination and to substantially 
lessen competition among respondent members or tend to create a 
monopoly in snow fence products in their favor. 

lt ts further ordered, That respondents shall cease and desist from 
continuing, making, carrying into effect, maintaining, or renewing 
any agreement, understanding, or conspiracy, to use any methods for 
the substantial lessening or suppression of price competition in snow 
fence products, in interstate commerce, including the following 
methods, to wit: 

(a) The filing with respondents’ executive secretary, or any other 
agent, of the respective delivered price lists, discounts, or terms of 
sale of respective respondents with the understanding that the same 
are to be maintained, for all sales of snow fence products made by 
each said respondent so filing, either indefinitely or for a given 
period, or until a new filing shall be made; 

(6) The refraining from making direct or indirect concessions in 
prices, discounts, or terms and conditions of sale to any buyer, 
private or public; 

(c) The abstaining from making shipments upon consignment; 

(d) The bringing of instances of price cutting to the knowledge of 
respondent officers; and the undertaking of negotiations looking 
toward the elimination of price competition or price concessions by any 
respondent or respondents ; 

(e) The having, maintaining, continuing, or exercising of any agree- 
ment or understanding that respondents, or any of them, will submit 
to an investigation or examination, under oath or otherwise, conducted 
by any other respondent or respondents, or their agents, with respect 
to any prices or concessions which any respondent member may have 
made in the quotation or sale of snow fence products; 

(7) The making of identical distributors’ or dealers’ discounts or 
both; 

(g) The defining of which traders shall be recognized as belonging 
to the class of distributors, or of which traders shall be recognized as 
belonging to the class of dealers; 

(h) The issuing, acceptance, or using of a list of such distributors 
as shall be deemed to be exclusively entitled to distributors’ discounts; 

(i) The taking of steps to maintain resale prices at respective list 
prices, less respective discounts, or to maintain the discounts therefrom ; 

(j) The securing from distributors or dealers, or both, of reports 
of instances of price cutting in the distribution of snow fence products; 
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(k) The cutting off, or threatening to cut off, supplies of snow fence 
products from such distributors or dealers as make lower or better 
resale prices, terms, or conditions of sale than those authorized, pre- 
scribed, or suggested by respondents; and 

(2) The bidding of a price, or the refraining from bidding, in 
response to any offer to buy, with an understanding that the business 
shall be apportioned among two or more respondents after the con- 
tract to buy shall have been made. 

Provided, however, (1) That any understanding, agreement, or con- 
spiracy as to any matter or thing, from which respondents are collec- 
tively prohibited by the above provisions of this order, shall, if under- 
taken on the part of any number of respondents, more than one and 
less than all, be as fully within the prohibitions hereof as though all 
respondents participated therein; and 

(2) That any matter or thing from which respondents are collec- 
tively prohibited by the above provisions of this order shall not be 
deemed to be within the prohibitions hereof if done by any respondent 
individually and wholly apart from any understanding, agreement, 
or conspiracy with others; but nothing herein contained shall be 
deemed to have sancftoned any discrimination in price practiced by 
any respondent individually. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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ELBEE CHOCOLATE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 1864. Complaint, Sept. 24, 1936*—Decision, July 14, 1938 


Where a corporation engaged in manufacture of candy, sold and distributed 
nationally and resold in practically all stores where candy is offered for 
sale and sold to public including penny candy stores, school stores and 
neighborhood stores, and selling break-and-take assortments composed of a 
number of penny pieces of chocolate-covered candy of uniform size and 
shape, together with number of larger pieces or bars of candy and box of 
candy, to be given as prizes to chance purchasers of a minority of said 
pieces, enclosed concealed centers of which were colored, with purchaser 
of last of said pieces entitled to box without further charge, and other 
assortments employing substantially same method or sales plan— 

Sold said assortments to jobbers, so packed and assembled that they could be 
displayed for sale and distribution to purchasing public without alteration 
or rearrangement by said jobbers’ retailer vendees by lot or chance, and 
with knowledge and intent that they should thus be resold, in violation of 
public policy and in competition with many manufacturers who do not 
make and sell lottery or prize packages or assortments of candy and sell, 
in competition with its break-and-take assortments, straight goods or 
merchandise, in sales of which a marked decrease has been noted by the 
many candy manufacturers thereof who do not make and sell the break- 
and-take draw or deal assortments; whenever latter have appeared in 
their markets, due to gambling or lottery feature connected therewith, and 
consumers’ preference therefor by reason of such feature ; 

With result that competitors, many of whom regard sale and distribution of 
candy by such method as morally bad and as encouraging gambling and 
especially among children, as injurious to candy industry through resulting 
in merchandising of a chance or lottery instead of candy, and as providing 
retail merchants with means of violating the laws of several States, and 
some of whom, for such reasons, refuse to sell candy so packed and as- 
sembled that it can be resold to consuming public, were put to a com- 
petitive disadvantage, and trade was unfairly diverted to it from its said 
competitors and there was a restraint upon and a detriment to the freedom 
of fair and legitimate competition in the candy industry: f 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank for the Commission. 
Mr. Victor W. Milch, of New York City, for respondent. 


1 Amended and supplemental. 
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Whereas, The Federal Trade Commission did heretofore, to wit, 
on August 18, 1936, issue its complaint herein, charging and Alar 
that’ pee nondont herein was guilty of unfair methods of competition 
in interstate commerce within the intent and meaning of Section 5 
of an Act of Congress entitled “An Act to create a Federal Trade 
Commission; to define its powers and duties, and for other purposes,” 
approved September 26, 1914; and 

Whereas, This Commission having reason to believe that respond- 
ent herein is and has been using unfair methods of competition in 
commerce, as “commerce” is defined in said act, other than and in 
addition to those in relation to which the Commission issued its 
complaint as aforesaid, and it appearing to said Commission that a 
further proceeding by it in respect thereof would be in the public 
interest : 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that Elbee Chocolate Co., Inc., a corporation, has 
been and now is using unfair methods of competition in commerce as 
“commerce” is defined in said act, and states its charges in that re- 
spect as follows: 

ParacrapH 1. Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business located at 32 South Ninth Street, in the city of Brooklyn, 
State of New York. It is now and for several years last past has 
been engaged in the manufacture of candies, and in the sale and 
distribution thereof to retail and wholesale dealers and jobbers 
located at points in the various States of the United States, and 
causes and has caused its said products when so sold to be trans- 
ported from its principal place of business in the city of Brooklyn, 
State of New York, to purchasers thereof in other States of the 
United States, at their respective places of business; and there is 
now, and has been for several years last past, a course of trade and 

commerce by said respondent in such candies between and among the 
States of the United States. In the course and conduct of said busi- 
hess, respondent is in competition with other corporations and with 
partnerships and individuals engaged in the manufacture of candies 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to retail and whole- 
sale dealers and jobbers assortments of candy so packed and 
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assembled as to involve the use of a lottery scheme when sold and 
distributed to the ultimate consumers thereof. 

(az) One of said assortments manufactured and distributed by 
respondent is composed of a number of pieces of chocolate-covered 
candies of uniform size and shape together with a number of larger 
pieces and larger bars of candy, together with a small package of 
candy, which larger pieces and bars and small package of candy are 
to be given as prizes to purchasers of said candies of uniform size 
and shape in the following manner: 

The majority of the said chocolate-covered candies of uniform size 
and shape in said assortment have white centers but a small number 
of said pieces of candy have chocolate-colored centers and a small 
number of said pieces of candy have pink centers. The said pieces 
of candy of uniform size and shape in said assortment retail at the 
price of 1 cent each, but the purchaser who procures one of said 
candies having a chocolate center is entitled to receive and is to be 
given free of charge one of the larger pieces of candy, and the pur- 
chaser who procures one of said candies having a pink center is 
entitled to receive and is to be given free of charge one of the bars 
of candy hereinbefore referred to. The purchaser of the last piece 
of the aforesaid chocolate-covered candies of uniform size and shape 
is entitled to receive and is to be given free of charge the small 
package of candy heretofore referred to. The color of the center of 
said chocolate-covered pieces of candy of uniform size and shape is 
effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the particular piece of candy 
broken open. The aforesaid purchasers of said candies who procure 
a candy; having a chocolate-colored center or pink center, and the 
purchaser of the last piece of candy in said assortment thus procure 
one of the said larger pieces of candy, one of the candy bars and the 
small package of candy wholly by lot or chance. 

Respondent furnishes to said retail and wholesale dealers and job- 
bers with said assortment of candy heretofore referred to, a display 
card to be used by the retailer in offering said candies for sale to the 
public, which display card bears a legend or statement informing 
purchasers and prospective purchasers that the candy contained in 
said assortment is being sold and distributed in accordance with the 
above-described sales plan. 

(6) Another assortment manufactured and distributed by respond- 
ent is composed of a number of pieces of candy of uniform size and 
shape, together with a number of small packages of candy, and a 
1-pound box of candy, which small packages of candy and 1-pound 
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box of candy are to be given as prizes to purchasers of said candy of 
uniform size and shape in the following manner: 

The said pieces of candy of uniform size and shape have hollow 
centers in which are placed one or two pea-shaped green candies. 
The majority of the said pieces of candy of uniform size and shape 
having hollow centers, contain one pea-shaped green candy, but a 
small number of said candies contain two pea-shaped green candies. 
The said pieces of candy of uniform size and shape in said assort- 
ment retail at the price of 1 cent each, but the purchaser who pro- 
cures one of the said candies containing two pea-shaped green candies 
in the hollow center, is entitled to receive, and is to be given free 
of charge one of the small packages of candy heretofore referred to. 
The purchaser of the last piece of aforesaid candies of uniform size 
and shape is entitled to receive and is to be given free of charge, the 
1-pound box of candy heretofore referred to. The fact as to which 
pieces of candy contain one pea-shaped green candy and which con- 
tain two pea-shaped green candies is effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the particular piece of candy broken open. The aforesaid pur- 
chasers of said candies who procure a candy containing two pea- 
shaped green candies and the purchaser of the last piece of candy in 
said assortment thus procure the small packages of candy and the 
1-pound box of candy wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortments resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, and said sales plan has the capacity and ten- 
dency of inducing purchasers thereof to purchase respondent’s said 
product im preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure (a) a larger piece or bar of candy or small package 
of candy, or (b) asmall package of candy or a 1-pound box of candy. 

The use by respondent of said methods in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said methods, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
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contrary to an established public policy of the Government of the 
United States. The use by respondent of said methods has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same methods or 
equivalent or similar methods involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said methods and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or equivalent methods; to ex- 
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or equivalent methods because the same 
is unlawful; to lessen competition in said candy trade, and to tend 
to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or equivalent methods, 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy trade. The use of said methods by the respondent 
has the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential compet- 
itors, who do not adopt and use said methods or equivalent methods. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
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the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Rerorr, Finprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 18, 1930, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Elbee Chocolate Co., Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Respondent, on September 15, 1932, filed with the Commission 
an answer to the said complaint. On April 9, 1934, respondent filed 
with the Commission a motion to withdraw said answer and to file 
in lieu thereof a substitute answer. The said motion was granted 
and the substitute answer was duly filed. Thereafter, the matter 
came on to be heard on the complaint of the Commission and the 
substitute answer, and on April 11, 1934, the Commission made, en- 
tered, and issued against the respondent an order to cease and desist 
from the violations of the law charged in the complaint. The Com- 
mission on January 16, 1936, vacated the said order to cease and 
desist, and on September 24, 1936, issued its amended and supple- 
mental complaint, to which the respondent filed its answer on Octo- 
ber 23, 1936. Thereafter testimony and other evidence in support 
of the allegations of said amended and supplemental complaint were 
introduced by Henry C. Lank, attorney for the Commission, before 
Miles J. Furnas, an examiner of the Commission theretofore fully 
designated by it. Victor W. Milch entered his appearance as coun- 
sel for respondent, but did not offer any testimony or other evidence 
in opposition to the allegations of the complaint. The testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter this proceeding regularly came on for final 
hearing before the Commission on the said amended and supple- 
mental complaint, the answer thereto, testimony and other evidence 
in support of the amended and supplemental complaint and brief 
of counsel for the Commission (no brief having been filed by the 
respondent and oral argument not having been requested), and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 
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Paracrapu 1, Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business located at 32 South Ninth Street, in the city of Brooklyn, 
State of New York. It is now, and for several years last past has 
been, engaged in the manufacture of candy and in the sale and dis- 
tribution thereof to jobbers located at points in the various States of 
the United States. Respondent causes and has caused its products, 
when sold, to be transported from its principal place of business in 
the city of Brooklyn, State of New York, to purchasers thereof in 
the other States of the United States at their respective points of 
location. There is now, and has been for several years last past, 
a course of trade by said respondent in such candy in commerce be- 
tween and among the various States of the United States. In so 
carrying on said business, respondent is and has been engaged in 
active competition with other corporations and with partnerships and 
individuals engaged in the manufacture of candy and in the sale and 
distribution thereof between and among the various States of the 
United States. Respondent’s annual volume of business is approx- 
imately $750,000. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold in commerce be- 
tween and among the various States of the United States, various 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme, gift enterprise, or game of chance, when sold 
to the consumers thereof. One of said assortments is hereinafter de- 
scribed in detail, and illustrates substantially the method or sales 
plan employed by respondent in the sale and distribution of all of its 
said assortments. This assortment is composed of a number of pieces 
of chocolate-covered candy of uniform size and shape, together with 
a number of larger pieces or bars of candy and a box of candy, which 
larger pieces or bars and box of candy are to be given as prizes to 
purchasers of said candy of uniform size and shape in the following 
manner: The majority of the said pieces of candy of uniform size 
and shape in said asortment have white centers but a minority of said 
pieces of candy have colored centers. The said pieces of candy of 
uniform size and shape retail at the price of 1 cent each, but the pur- 
chaser who procures one of said pieces of candy having a colored 
center is entitled to receive and is to be given without additional 
charge, one of the larger pieces or bars of candy. The purchaser of 
the last piece of candy of uniform size and shape is entitled to re- 
ceive, and is to be given without additional charge, the box of candy 
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heretofore referred to. The color of the centers of said pieces of 
candy of uniform size and shape is effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the particular piece of candy broken open. The aforesaid pur- 
chasers of said pieces of candy who procure pieces of candy having 
colored centers thus procure one of said larger pieces or bars of candy 
wholly by lot or chance. 

Par. 3. Candy assortments involving the lottery or chance features 
as described in paragraph 2 hereof are generally referred to in the 
candy trade or industry as “break-and-take,” “draw,” or “deal” as- 
sortments. Assortments of candy without any lottery or chance 
features in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight” merchandise. 
These terms are being used hereinafter in these findings to dis- 
tinguish the various types of assortments. 

Par. 4. The jobbers to whom respondent sells its assortments resell 
the same to retail dealers, who in turn sell said assortments to the 
purchasing public, and said assortments are displayed for sale to 
the purchasing public as packed by the respondent, and sold to the 
purchasing public in accordance with the above-described sales plan. 

Par. 5. The assortments hereinabove described are assembled and 
packed in such a manner that they have been used and may be used 
by retail dealers for distribution to the purchasing public by lot 
or chance without alteration or rearrangement. In the sale and dis- 
tribution of the assortments of candy hereinabove described, respond- 
ent had knowledge that said assortments were to be resold to the 
purchasing public by lot or chance, and respondent packed such 
candy in the way and manner described so that without alteration, 
addition thereto, or rearrangement thereof, it might be resold to 
the public by lot or chance by said retail dealers. The packing and 
distributing of candy in the manner above found is contrary to the 
public policy. 

Par. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break-and-take,” “draw,” 
or “deal” assortments of candy, and who sell their straight mer- 
chandise in interstate commerce in competition with the “break-and- 
take,” “draw,” or “deal” candy, and the manufacturers of “straight” 
merchandise have noted a marked decrease in the sales of their 
products whenever or wherever the “break-and-take,” “draw,” or 
“deal” assortments have appeared in their markets. The decrease 
in the sale of “straight” merchandise is due to the gambling or 
lottery feature connected with the “break-and-take,” “draw,” or 
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“deal” candy. Consumers prefer to purchase “break-and-take,” 
“draw,” or “deal” candy because of the gambling feature connected 
with its sale. Respondent’s candy is sold and distributed nationally, 
and is resold in practically all stores where candy is offered for sale 
and sold to the public, including penny candy stores, school stores, 
and neighborhood stores. 

Par. 7. There are in the United States many manufacturers of 
sandy who do not manufacture and sell lottery or prize packages 
or assortments of candy, and who sell their “straight goods” candy 
in interstate commerce in competition with the “break-and-take” 
assortments of respondent. Many competitors of respondent regard 
the sale and distribution of candy by the method described herein 
as morally bad, and as encouraging gambling, especially among 
children; as injurious to the candy industry because it results in 
the merchandising of a chance or lottery instead of candy, and as 
providing retail merchants with the means of violating the laws of 
several States. Because of these reasons, some competitors of. re- 
spondent refuse to sell candy so packed and assembled that it can 
be resold to the consuming public by lot or chance. These com- 
petitors are thereby put to a competitive disadvantage. The use 
of such method by respondent in the sale and distribution of its 
candy is prejudicial and injurious to the public and respondent’s 
competitors and has resulted in the unfair diversion of trade to 
respondent from its said competitors, and is a restraint upon and a 
detriment to the freedom of fair and legitimate competition in the 
candy industry. 

CONCLUSION 


The aforesaid acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission and the answer of respondent, testimony and other evidence 
taken before Miles J. Furnas, an examiner of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint, brief of counsel for the Commission filed herein (respond- 
ent having filed no brief and introduced no testimony or other evi- 
dence in opposition to the complaint, and oral argument not having 
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been requested), and the Commission having made its findings as to 


the facts and conclusion that said respondent has violated the provi-- 


sions of the Federal Trade Commission Act. 

It is now ordered, That the respondent, Elbee Chocolate Company, 
Inc., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale and distribution of 
candy in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Selling and distributing to dealers candy so packed and assem- 
bled that sales of such candy to the general public are to be made 
or may be made by means of a lottery, gaming device, or gift enter- 
prise ; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used, without alteration or 
rearrangement of the contents of such assortments, to conduct a lot- 
tery, gaming device, or gift enterprise in the sale and distribution of 
candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform 
size and shape with different colored centers, together with larger 
pieces or boxes of candy, or any other merchandise, which said larger 
pieces or boxes of candy or other merchandise are to be given as 
prizes to the purchasers procuring pieces of candy with centers of a 
particular color. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with the order. 
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In THE Marver oF 


AMERICAN LAWN MOWER COMPANY, DOING BUSINESS 


AS RICHMOND SCHOOL FURNITURE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2785. Complaint, Apr. 24, 1936—Decision, July 14, 1938 


Where a corporation engaged in the manufacture and sale of composition black- 


(a) 


(b) 


boards, including its so-called “Litho Plate” type, made by applying to a 
backing board of masonite or gypsum fiber board a varying number of coats 
of a mixture consisting of a varnish-like vehicle in which were suspended 
as insoluble ingredients powdered slate, lamp black, and carborundum, and 
made up chiefly into educational or toy blackboards in both easel desk style 
and wall style, and also made up as plain framed blackboards for commer- 
cial, school, and other uses, and, to a limited extent, made and sold in sizes 
and kinds for permanent installation in schoolhouses— 

Represented, in advertising matter published in trade magazines and other 
publications circulated to the trade and public, and in advertising pamphlets 
and other advertising literature distributed to members of the purchasing 
public, that its said “Litho Plate” blackboards were superior to natural 
slate for blackboard usage, through such statements as ‘“ ‘Litho Plate’ Better 
Than Slate,” “* * * has a smooth velvet finish with a writing surface 
similar to natural slate, yet without the danger of breakage,” “* * * Un- 
breakable Writing Surface,” facts being that while said product undoubtedly 
had meritorious qualities, natural slate for use in blackboards has certain 
qualities that make it preferred by many users of such products, especially 
for permanent installation in schoolhouses, and, notwithstanding certain 
advantages of its said products, it was misleading to represent that same 
were “better than slate,” and such general representations cast an unfair 
aspersion on natural slate as a blackboard material ; 

‘Falsely represented that its said blackboards, as well as the writing surfaces 
thereof, were unbreakable, and that. the surfacing thereof was “slated,” 
through such statements as “* * * This slated panel has all the smooth 
writing qualities of a slate board but it is not subject to breakage nor the 
excessive weight of solid slate,” “* * * has a smooth velvet finish with a 
writing surface similar to natural slate, yet without the danger of breakage,” 
“x * * Titho Plate slated surfaces will not break,” facts being that said 
representations that the writing surface of its said blackboards was unbreak- 
able or that the boards themselves were so, were exaggerated, unwarranted, 
and misleading, and notwithstanding fact that such boards would not shatter 
when dropped or struck with a hard object as would natural slate under like 
conditions, writing surface thereof was marred and injured for ordinary use 
by being struck with a hammer or other hard object and was also easily 
scratched and damaged by hard sharp instrument, and the backing boards 
used would bend and break under ordinary pressure or weight and the writing 
surface also would bend, crack, and break under like pressure at the same 


time; 
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With tendency and capacity to confuse, mislead, and deceive members of the 
public into the belief that its said blackboards were better than slate and that 
the boards and writing surfaces thereof were unbreakable and that the 
boards were superior to and better than slate in all respects, in all particulars, 
in all cases, under all conditions, and for all uses and installations, and that 
said boards and writing surfaces would not break or be injured under any 
ordinary conditions or by any ordinary means, and to induce them to buy 
same because of erroneous beliefs engendered as above set forth, and divert 
trade to it from competitors engaged in sale of natural slate and of composi- 
tion blackboards of similar types and kinds to those made and sold by it 
as aforesaid, including those competitors who do not misrepresent the black- 
boards sold by them, but truthfully and accurately state the facts in regard 
thereto, from whom its said acts and practices tended to. and did in fact divert 
business to itself, to their substantial injury and prejudice: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard and Mr. Miles J. Furnas, trial 
examiners. 

Mr. Harry D. Michael, Mr. T. H. Kennedy, and Mr. P. C. Kolinski 
for the Commission. 

Bracken, Gray & DeFur, of Muncie, Ind., for respondent. 


ComP.LaInt ! 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that American 
Lawn Mower Co., a corporation, trading and doing business under 
the firm name and style of Richmond School Furniture Co., here- 
inafter referred to as respondent, has been and now is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest; hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracraru 1. The respondent, American Lawn Mower Co., is a 
corporation organized and existing under the laws of the State of 
Tndiana, and, in the course of its business of manufacturing black- 
boards, is pe and doing business under the firm name and style 
of Ricsmand airtel ernie Co., with its principal place of busi- 
ness at Kighteenth Street, in the city of Muncie and State of Indiana. 


1Pursuant to stipulation and amending order of December 12, 1938 in accordance there- 
with, complaint is published as thus amended through substitution of correct corporate 
name of respondent namely, ‘American Lawn Mower Co.” for “The American Lawn Mower 
Corporation” wherever latter appeared in tithe and body of complaint. 
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The respondent is now, and for more than one year last past has 
been, engaged in the manufacture, sale, and distribution of black- 
boards, 

Par. 2. Respondent, being engaged in the business aforesaid, 
causes the said merchandise to be shipped from said place of business 
in the State of Indiana to purchasers thereof located at various points 
in States other than the State of Indiana and in the District of 
Columbia, and there is now, and has been at all times mentioned 
herein, a constant current of trade and commerce in said blackboards, 
sold by the respondent among and between the various States of the 
United States. 

Par. 3. In the course and conduct of its said business, said 
respondent is now and has been at all times herein referred to, in 
competition with other individuals, firms, partnerships, and corpo- 
rations likewise engaged in the manufacture, sale, and distribution of 
blackboards in commerce among and between the various States of 
the United States and the District of Columbia. 

Par. 4. In the course and conduct of its business, respondent manu- 
factures blackboards under the trade name of “Litho Plate” which 
it sells mainly to the toy trade, and to a limited extent to schools. 
Said Litho Plate blackboard consists of a pulp wood or masonite 
board to which is applied a mixture of powdered slate, known as 
slate flour, lamp black or carbon black, and certain adhesive ingredi- 
ents, and smoothed upon said board by a special trowelling process. 
Said product is advertised widely by respondent in trade magazines, 
newspapers, pamphlets, and circulars, and also on letterheads, bill- 
heads, labels, and otherwise. In these advertisements, as aforesaid, 
respondent has made and is making the following misrepresenta- 


tions and statements: 


The writing surface on all Litho Plate Blackboards is made from a pulverized 
Slate preparation which is applied by a special process to a tough fiber panel. 
This slated panel has all the smooth writing qualities of a slate Board but it 
is not subject to breakage nor to the excessive weight of solid slate. 

“Litho Plate” Better Than Slate. 

The surface of the blackboard is slated not painted and is made from a 
special ground plate preparation applied by a special process. 


Litho Plate Unbreakable Writing Surface. 
These blackboards, also, have smooth, velvety slated surfaces, similar to that 


of natural slate, but Litho Plate slated surfaces will not break. 

Said statements so made as aforesaid are in fact false and mislead- 
ing in that they mislead purchasers and consumers into the erroneous 
belief that the said blackboards, so manufactured by respondent as 
aforesaid, are superior to blackboards manufactured from slate, 
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whereas in truth and in fact said Litho Plate blackboard is not un- 
breakable, is not better than slate, and is.not as good as slate. Said 
blackboards are in fact painted, and the writing surface of said 
blackboard is approximately twenty-seven thousandths of an inch in 
thickness, and contains such a minute quantity of slate flour that the 
use of the term “slated surface” creates a false and erroneous belief 
in the mind of the purchaser that a substantial quantity of powdered 
slate has been used in the manufacture of such surface. 

Par. 5. Over a period of many years a substantial portion of the 
purchasing public has expressed and has had a preference for black- 
boards that are manufactured of genuine slate and the use of the 
words “slate” and “slated” in respondent’s advertisements and state- 
ments has a tendency to and does in fact mislead purchasers into the 
belief that the writing surface of respondent’s blackboards is in fact 
manufactured from slate or that the writing surface itself constitutes 
slate. 

There are among the respondent’s competitors many who do not 
in any way misrepresent their products and who in advertising 
blackboards not manufactured from slate do not use the word “slate” 
or “slated,” and who do not in any manner misrepresent their 
products. 

There are also among respondent’s competitors manufacturers who 
manufacture blackboards from natural slate and who advertise their 
products accordingly, and the unfair practices of respondent as here- 
inabove described have a tendency to and do in fact divert a sub- 
stantial amount of trade to respondent from said manufacturer; 

Par. 6. The acts and representations of the respondent in adver- 
tising their said blackboards to be better than slate; to be unbreak- 
able, and to be not painted, was and is caleulated to and had and 
now has a tendency and capacity to and does mislead and deceive a 
substantial portion of the purchasing public into the belief that re- 
spondent’s product is in fact better than slate and is unbreakable and 
is not painted. Further, as a direct consequence of the mistaken and 
erroneous belief induced as aforesaid, a substantial portion of said 
purchasing public has purchased a substantial volume of respondent’s 
blackboards with the result that trade has been unfairly diverted to 
respondent from competitors likewise engaged in the business of 
selling blackboards who truthfully advertise and represent the qual- 
ity and character of their said products. As a result thereof sub- 
stantial injury has been and is now being done by respondent to 
substantial competition in commerce as herein set out. 

Par. 7. The above acts and things done and caused to be done by 
the respondent were and are each and all to the prejudice of the 
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puble and of respondent’s competitors and constitute unfair meth- 
ods of competition in commerce within the meaning and intent of 
Section 5 of an Act of Congress, entitled “An Act to create a Federal 
‘trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frxprnes as ‘ro THE Facrs, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1936, issued and served 
its complaint in this proceeding upon respondent, American Lawn 
Mower Co., a corporation, trading and doing business under the firm 
name and style of Richmond School Furniture Co., charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Harry D. Michael, Thomas H. Kennedy, and Peter C. 
Kolinski, attorneys for the Commission, before W. W. Sheppard, an 
examiner of the Commission theretofore duly designated by it, with 
Miles J. Furnas, an examiner of the Commission serving as substitute 
examiner at one hearing after being duly designated as such, and in 
opposition to the allegations of the complaint by Myron H. Gray of 
Bracken, Gray & DeFur, attorneys for respondent: and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
Mr. Michael, attorney for the Commission, and Mr. Gray of counsel 
for respondent; and the Commission having duly considered the 
same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, American Lawn Mower Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Indiana, with its office, factory, and prin- 
cipal place of business at Eighteenth Street in the city of Muncie, 
State of Indiana. 

Par. 2. The respondent is now and has been since about the year 
1919 engaged under the name and style of Richmond School Furni- 
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ture Co. in the manufacture of composition blackboards, as herein- 
after described, and in the sale and distribution thereof in commerce 
between and among the various States of the United State and in the 
District of Columbia. Said respondent, in the course and conduct 
of said business, during the time aforesaid, causes and has caused its 
said blackboards to be transported in commerce from its said place 
of business in Indiana, to, into, and through States of the United 
States other than Indiana, to the various purchasers thereof in such 
other States to whom the same are or have been sold. Respondent’s 
usual course of dealing is and has been to sell its said blackboards to 
wholesale or retail stores through which they are eventually sold to 
members of the public. 

Par. 3. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States are and have 
been engaged in the manufacture, sale, and distribution in commerce 
between and among the various States of the United States and in 
the District of Columbia, of blackboards of the same general kind 
as those manufactured and sold by respondent, as herein described, 
m some of which natural slate is used for the writing surfaces and 
in others the writing surfaces are made by applying thin coats of 
various mixtures to backing boards. Such other individuals, firms, 
and corporations have caused and do now cause their said black- 
boards, when sold by them, to be transported in commerce from the 
respective States of the United States where they are located, to, 
into, and through States other than the State of origin of the ship- 
ment thereof to the purchasers of the same at their respective places 
of location. Among such competitors are National School Slate Co., 
Slatington, Pa.; American Manufacturing Concern, Falconer, N. Y., 
and The H. G. Cress Co., Troy, Ohio. 

Par. 4. One type of blackboard made and sold by respondent as 
aforesaid is designated as “Litho Plate.” It is made up chiefly into 
what are known as educational or toy blackboards in both easel desk 
style and wall style. Other “Litho Plate” boards are made up as 
plain framed blackboards for commercial, school, and other uses 
where a wallboard or movable board is desired. A cheaper black- 
board is also made and sold by respondent in the types aforesaid 
under the name “Richmond Junior” but these have a writing surface 
made from a mixture that is different from that used in making the 
“Litho Plate” boards. To a limited extent respondent has made 
and sold its “Litho Plate” blackboards in sizes and kinds for perma:: 
nent installation in schoolhouses. 

Respondent’s “Litho Plate” blackboards are made by applying to 
a backing board of masonite or gypsum fiber board from two to four 
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coats of a mixture consisting of a varnish-like vehicle in which are 
suspended as insoluble ingredients powdered slate, lamp black and 
carborundum. ‘There is also in the mixture a small amount of what 
is known as paste toner. The mixture is a thick, heavy substance 
and is applied to the backing board by means of a trowel. Each 
coat is allowed to dry overnight. The vehicle is comparable to the 
various vehicles used in paints and is properly described as “vehicle” 
as such term is used in describing paint constituents. The thickness 
of the surfacing material is approximately three one-thousandths of 
an inch. Powdered slate, lamp black, and carborundum come within 
the category of pigments as that term is used in describing the com- 
ponent parts of paints. The mixture is thicker than most paints 
and the method of application is not that usually used in applying 
paints. These differences are not material in determining the termi- 
nology to be used to describe it. Some paints are thick and some 
paints are applied by other means than with a brush or spray. Some 
are apphed by knife like spreaders of various kinds. It is proper 
to designate respondent’s surfacing material as a paint or as com- 
posed of paint materials. However, it is also proper for respondent 
to differentiate its said “Litho Plate” blackboards from other com- 
position blackboards whose writing surfaces are made from thinner 
paint materials and which are applied by means of a brush or spray. 

For the purpose of this case it is not necessary to find the propor- 
tion of the ingredients of respondent’s preparation except to make 
the general finding that in the finished product the amount of pow- 
dered slate is considerable, that it represents in the neighborhood of 
50 percent, and that it is the predominant ingredient. It is there- 
fore proper to describe this mixture so as to indicate the fact that 
powdered slate is present therein as a pigment in considerable quan- 
tity in order to differentiate it from composition blackboard surfac- 
ing materials that do not contain powdered slate, or that contain it 
in small quantities. 

Par. 5. Respondent, in advertising matter published in trade 
magazines and other publications circulated to the trade and the 
public, and also in advertising pamphlets and other advertising 
literature distributed to members of the purchasing public, has made 
representations to the effect that its said “Litho Plate” blackboards 
are superior to natural slate for blackboard uses; that the said black- 
boards, as well as the writing surfaces thereof, are unbreakable and 
that the surfacing thereof is “slated.” Among such representations 
so made are the following: 


The writing surface on all Litho Plate Blackboards is made from a Pul- 
yerized Slate preparation which is applied by a special process to a tough fibre 
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panel. This slated panel has all the smooth writing qualities of a slate board 
put it is not subject to breakage nor the excessive weight of solid slate. 

‘Litho Plate” Better Than Slate. 

The surface of the Blackboard is slated (not painted). It is made from a 
special ground slate preparation and has a smooth velvet finish with a writing 
surface similar to natural slate, yet without the danger of breakage. 

Litho Plate Unbreakable Writing Surface. 

These Blackboards, also, have smooth, velvety slated surfaces similar to 
that of natural slate, but Litho Plate slated surfaces will not break. 

Par. 6. Respondent’s representations to the effect that its said 
blackboards are “Better Than Slate” were generally discontinued 
about the year 1928. However, the use of the said expression has 
recurred at different times in respondent’s advertising matter since 
that time, once as late as 1937. While recent uses of said expression 
seem to have been inadvertent through use of an old cut yet respond- 
ent contends in its answer that the said representation is true. Re- 
spondent’s said product undoubtedly has meritorious qualities, yet, 
it is unquestionably true that natural slate for use as blackboards has 
certain superior qualities that make it preferred by many users of 
such products, especially for permanent installation as in school- 
houses. Natural slate undoubtedly has longer life in ordinary use 
than respondent’s product. It does not wear so rapidly in ordinary 
use and furnishes a writing surface as long as it remains in place. It 
also has the advantage of not having to have a backing board to 
support it. On the other hand, respondent’s blackboards are lighter 
in weight than those made from natural slate. They are, in conse- 
quence, more easily moved about. They do not shatter as natural 
slate blackboards do. They have good wearing qualities under ordi- 
nary use and are preferred by many for some uses. However, it is 
misleading to represent that respondent’s said blackboards are “Better 
Than Slate” and such general representations cast an unfair aspersion 
on natural slate as a material for blackboards. 

Par. 7. Respondent’s representations that the writing surface of 
its “Litho Plate” blackboards is unbreakable or that the blackboard 
itself is unbreakable, are exaggerated, unwarranted, and misleading. 
It is true that respondent’s blackboards will not shatter when 
dropped or struck with a hard object as natural slate will shatter 
under like conditions yet the writing surface of respondent’s black- 
board is marred and injured for ordinary use by striking the same 
with a hammer or other hard object. The surface thereof is also 
easily scratched by a hard sharp instrument and damaged thereby. 
The strength of the completed board is determined by the strength of 
the material used for a backing board as well as by the i itdeidas of 
the backing board. Respondent has used at least three types of back- 
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ing boards. In a test as to the strength of one type of backing sub- 
mitted by respondent the thickness of respondent’s blackboard tested 
was greater than that of the piece of natural slate with which it was 
compared. Such test indicated merely that the particular piece of 
respondent’s blackboard used in the test withstood a greater weight 
before bending or breaking than the thinner piece of slate with 
which it was compared. The backing boards will bend and break 
under ordinary pressure or weight and the writing surface will also 
bend, crack and break under like pressure at the same time. 

Par. 8. Respondent’s representation that the writing surface of its 
“Litho Plate” blackboards is a “slated” surface, while not scientific- 
ally accurate, is not necessarily misleading in the particular applica- 
tion of the term and is not reasonably so in connection with the explan- 
atory statements and terms used by respondent in its advertising liter- 
ature. As so applied and used it is not apt to create the belief that 
the surfacing material of respondent’s blackboards is slate in its 
natural form as natural slate is used for blackboards but rather that 
slate is a component part of a preparation, composition or mixture 
used in making up the writing surface. In other words, in such 
connection and so applied, the idea is conveyed that the surfacing 
material is a composition product and not a thin piece of natural 
slate or all slate in any form. 

It is a reasonable interpretation of the word “slated” when applied 
to a surfacing composition such as that used by respondent on its 
blackboards that such composition merely contains powdered slate. 
This is especially true when taken in connection with explanatory 
words and phrases used by respondent in its advertising matter such 
as the following: 


Made from a special ground slate preparation. 
With a writing surface similar to natural slate. 


The blackboard surface is made from ground slate applied by a special 
process. 


It * * * has a smooth velvet finish with all the advantages of natural 
slate * * * 


* * -§ made from. a pulverized slate preparation applied by a special 
troweling process. 


* * * made from a special ground slate preparation. 
* * * the advantages of natural slate without the danger of breakage. 


* * * made from a ground slate composition, which is applied by a special 
troweling process, 
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Powdered slate, as a pigment in the mixture used by respondent to 
make up the writing surface of its “Litho Plate” blackboards, has a 
certain functional use in connection with the carborundum therein 
in that it assists in creating a minute roughness in the exposed surface 
of surrounding vehicle so as to enable such surface to more readily 
take chalk. 5 

Moreover, the weight of respondent’s blackboards clearly indicates 
that they are not natural slate boards. Even a casual examination 
demonstrates the difference in weight and general structure between 
respondent’s blackboards and those of similar type made from natural 
slate. 

Par. 9. The representations of respondent as aforesaid have had 
and do have the tendency and capacity to confuse, mislead, and de- 
ceive members of the public into the belief that its “Litho Plate” 
blackboards are “Better than Slate” and that the said blackboards 
and the writing surfaces thereof are “unbreakable” and that its said 
blackboards are superior to and better than slate in all respects, in all 
particulars, in all cases, under all conditions, and for all uses and 
installations and that said blackboards and the writing surface thereof 
will not break or be injured under any ordinary conditions or by any 
ordinary means, when such are not the facts, and to induce them to 
buy the same because of the erroneous beliefs engendered as above 
set forth and to divert trade to respondent from competitors engaged 
in the sale in commerce between and among the various States of 
the United States and in the District of Columbia of natural slate and 
composition blackboards of similar types and kinds to those made 
and sold by respondent as aforesaid. 

There are among the competitors of respondent those who do not 
misrepresent the blackboards sold by them but who truthfully and 
accurately state the facts in regard thereto. Respondent’s said acts 
and practices tend to and do in fact divert business to respondent 
from its said competitors to the substantial injury and prejudice of 
such competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent, American Lawn 
Mower Co., a corporation, trading and doing business under the firm 
name and style of Richmond School Furniture Co., are to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken in part before W. W. Sheppard, 
an examiner of the Commission theretofore duly designated by it, 
and in part before Miles J. Furnas, an examiner of the Commission, 
duly designated as substitute examiner therein, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
herein, and oral arguments by Harry D. Michael, counsel for the 
Commission, and by Myron H. Gray of Bracken, Gray & DeFur, 
counsel for respondent, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, American Lawn Mower Co., 
doing business under its own name or under the name of Richmond 
School Furniture Co., or under any other trade name or otherwise, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of blackboards having a 
composition writing surface upon a backing board of pulp wood, 
fiber board, gypsum board, masonite or other fabricated wooden or 
fiber material in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 

1. Representing the same as “Better Than Slate” or superior to 
blackboards made from natural slate. 

2. Representing the same or the writing surface thereof as 
“unbreakable.” 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


426 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus : 27F. 7. C. 


In THE Martrer oF 


IRWIN SCADRON, INDIVIDUALLY AND TRADING AS 
METROPOLITAN DISTRIBUTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3219. Complaint, Aug. 28, 1937—Decision, July 14, 1938 


Where an individual engaged in sale and distribution of clocks, in soliciting 
sale and in selling and distributing same— 

(a) Furnished various devices and plans of merchandising involving operation 
of gift enterprises or lottery schemes and distribution of such clocks to 
ultimate users wholly by lot or chance, through push card devices or plans, 
in accordance with which plans, substantially, amount paid by purchaser, 
in no event in excess of 29 cents, was dependent upon number disclosed 
under particular girl’s name selected from list thereof displayed on card, 
and under which chance selection of girl’s name corresponding to that dis- 
closed under master seal, after sale of chances had been exhausted, en- 
titled maker of such selection to clock, without further charge or additional 
service, and under which person, salesman, agent, or representative solicit- 
ing purchases of chances as above described also received, without further 
charge or additional service, a clock, and all other chance purchasers re- 
ceived nothing other than privilege of selection from card; 

With result of thus supplying to and placing in the hands of others means of 
conducting a lottery in the sale of his said products, in accordance with 
plan above set forth, contrary to public policy, long recognized in common 
law and criminal statutes, and to that of the United States Government, 
and with result that many persons, attracted by said method and element 
of chance involved, were induced to buy and sell his said clocks in prefer: 
ence to those offered and sold by competitors, many of whom are unwilling 
to adopt and use such or any method involving sale of a chance to win by 
ehance, or any method contrary to public policy, and refrain therefrom, 
or do not use any such method, and with effect that trade and custom was 
thereby diverted to him from said competitors ; cased 

(0) Falsely caused representations to be made to customers and phospective 
customers, through use of words “manufacturers,” “representatives,” and 
“distributors,” that he was a manufacturer or direct representative or 
direct distributor of the manufacturer of the merchandise sold and distrib- 
uted by him; 

With effect of misleading and deceiving many of his said customers into the 
erroneous belief that he was the manufacturer, ete., as above set forth, 
and that persons dealing with him were making their purchases from the 
manufacturer or direct representative or distributor thereof, as preferred 
by a substantial portion of purchasing public as securing such purchasers 
lower prices, superior quality, and other advantages not had through 
purchase from jobbers and middlemen, and were eliminating the profits of 
latter and obtaining various advantages not had by purchasing goods from 
latter, and of unfairly diverting trade to him from competitors, many of 
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“whom do not falsely represent themselves as manufacturers or direct repre- 
sentatives or distributors of manufacturers of their merchandise; and 

(c) Caused representation to be made to customers and prospective customers 
that said clocks had a retail value of $5; facts being said amount was 
grossly exaggerated and purely fictitious; 

With effect of misleading and deceiving many of his customers into erroneous 
belief that said products had such a value, and with result that substantial 
portion of purchasing public, relying on and believing said representation, 
were, by reason thereof, induced to purchase such articles, and with effect 
of unfairly diverting trade to him from competitors, many of whom do 
not falsely represent the value of their merchandise: 

Heid, That such acts and practices were all to the prejudice of the publie and 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. P. C. Kolinski and Mr. D. C. Daniel for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


ComPpLAINnt 


Pursuant to the provisions of an Act of Congress, approved Sep- 

tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Irwin 
Scadron, individually and trading as Metropolitan Distributing Co., 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 
_ Paracrary 1. Respondent is an individual trading under the name 
and style of Metropolitan Distributing Co., with his principal office 
and place of business located at 416 West Erie Street, Chicago, Tl. 
Respondent is now, and for some time last past has been, engaged 
in the sale and distribution of clocks in commerce between and among 
the various States of the United States. He causes and has caused 
said products when sold to be shipped or delivered from his place of 
business in the State of Illinois to purchasers thereof in Illinois and 
in'other States of the United States at their respective points of loca- 
tion. There is now, and has been for some time last past, a course of 
trade and commerce by said respondent in such merchandise between 
and among the States of the United States. In the course and con- 
duct of said business, respondent is in competition with other indi- 
viduals and with partnerships and corporations engaged in the sale 
and distribution of similar or like articles of merchandise in com- 
merce between and among the various States of the United States. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said clocks, has furnished various devices 
and plans of merchandising which involve the operation of gift enter- 
prises or lottery schemes and a distribution of such clocks to the 
ultimate consumers thereof wholly by lot or chance. Said devices or 
plans of merchandising consist of a variety of push cards, the use 
of which, in connection with the sale and delivery to the purchasing 
public by the method or plan suggested by respondent, was and is 
substantially as follows: 

The said push cards bear a number of girls’ names. Concealed 
under each name is a number. Also, under a master seal there is a 
name corresponding to one of the names on the card. Prospective 
purchasers select one of the names and remove the same disclosing 
the number thereunder. Persons selecting numbers from 1 to 29 
pay in cents the amount of such number, and persons selecting num- 
bers over 29 pay 29 cents for the privilege of selecting one of the 
names. The push cards bear various legends informing purchasers 
and prospective purchasers of the plan or method by which said 
push card is operated and by which the clock described thereon is 
to be distributed. When all the names have been purchased the 
master seal is removed, and the person who has selected the name 
corresponding to the name under the master seal receives the clock 
described without further charge, and the person, salesman, agent, 
or representative soliciting purchases of chances, as above described, 
also receives a clock without further charge or additional service. 
The numbers under the names are concealed from purchasers and 
prospective purchasers, and they do not know how much they will 
have to pay for the privilege of selecting one of the names until the 
selection has been made and the name removed. The name under 
the master seal is concealed from purchasers and prospective pur- 
chasers until all the names have been selected. Those customers 
selecting names which do not correspond to the name under the 
master seal receive nothing but the privilege of making a selection 
for the money which they pay. The purchasing public is thus in- 
duced and persuaded into purchasing pushes from said cards in the 
hope of selecting a prize-winning name and thus abtain a clock for 
a sum not in excess of 29 cents. The clocks are thus distributed to - 
the purchasing public wholly by lot or chance, and the amount which 
the customers pay for a chance is determined wholly by lot or chance. 

Par. 3. The persons to whom respondent furnishes said devices 
use the same in purchasing, selling, and distributing respondent's 
clocks m accordance with the aforesaid sales plan. Respondent thus 
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supplies to and places in the hands of others the means of conducting 
lotteries m the sale of his clocks in accordance with the sales plan 
hereinabove set forth. The use by respondent of said method in 
the sale of his clocks, and the sale of such clocks by and through the 
use thereof and by the aid of said method, is a practice of the sort 
which the common law and criminal statutes have long deemed con- 
trary to public policy, and is contrary to an established public policy 
of the Government of the United States. 

Par. 4. The said clocks have a retail value greater than the cost 
of a single push, and the sale of said clocks to the purchasing public 
in the manner above alleged involves a game of chance or the sale 
of a chance to procure a clock at a price much less than the normal 
retail price thereof. Many persons, firms, and corporations who sell 
or distribute such merchandise in competition with the respondent, 
as above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by respondent’s said method and by the element of chance 
imvolved in the sale thereof in the manner above described, and are 
thereby induced to buy and sell respondent’s clocks in preference to 
clocks offered for sale and sold by said competitors of respondent 
who do not use the same or an equivalent method. The use of said 
method by respondent, because of said game of chance, has the 
tendency and capacity to, and does, divert trade and custom to re- 
spondent from his said competitors who do not use the same or an 
equivalent method. 

Par. 5. In the course and conduct of his said business, respondent 
has caused and causes the representation to be made to his customers 
and prospective customers, by the use of the words “manufacturers,” 
“representatives,” and “distributors,” that he is a manufacturer or a 
direct representative or a direct distributor of the manufacturer of 
the merchandise which he sells and distributes. A substantial por- 
tion of the purchasing public have expressed, and have, a preference 
for dealing direct with the manufacturer or his representative or 
his distributor of products being purchased, such purchasers believ- 
ing that they secure lower prices, superior quality, and other 
advantages that are not obtained when they purchase from jobbers 
or middlemen. The use by respondent of said representations has 
the capacity and tendency to, and does, mislead and deceive many 
of respondent’s said customers into the erroneous belief that respond- 
ent is the manufacturer or the direct representative or direct dis- 
tributor of the manufacturer of the merchandise sold by respondent, 
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and that persons dealing with respondent are buying said mer- 
chandise from the manufacturer or the.direct representative or the 
direct. distributor of the manufacturer thereof, thereby eliminating 
the profits of middlemen and obtaining various advantages that are 
not obtained by persons purchasing goods from middlemen. The 
truth and fact is that respondent is not the manufacturer or the 
‘direct representative or the direct distributor of the manufacturer 
but purchases the clocks which he sells from middlemen, jobbers, or 
dealers. There are many competitors of respondent who do not 
falsely represent that they are the manufacturers or the direct rep- 
resentatives or the direct distributors of the manufacturers of the 
merchandise sold by them. The use of said representations by 
respondent has the tendency and capacity to, and does, unfairly 
divert trade to respondent from his said competitors. 

Par. 6. In the course and conduct of his said business, respondent, 
in the sale of said clocks, has caused and causes the representation 
to be made to his customers and prospective customers that said 
clocks have a retail value of $5. A substantial portion of the pur- 
chasing public, relying on and believing the said representation, are 
induced and have been induced to purchase said clocks because of 
said representation. The use by respondent of said representation 
has the capacity and tendency to, and does, mislead and deceive many 
of respondent’s customers into the erroneous belief that said clocks 
have a retail value of $5. The truth and fact is that said clocks do 
not have a reasonable retail value of $5, but said amount is grossly 
exaggerated and purely fictitious. There are many competitors of 
respondent who do not falsely represent the value of the merchandise 
sold by them. ‘The use of said representation by respondent has the 
tendency and capacity to, and does, unfairly divert trade to respond- 
ent from his said competitors. 

Par. 7. The aforesaid methods, acts, and practices of respondent 
are all to the injury and prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Rerort, 'inpinegs As To THE Facts, AND Orver 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 28, 1937, issued and there- 
after served its complaint in this proceeding upon the respondent, 
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Irwin Scadron, individually and trading as Metropolitan Distribut- 
ing Co., charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s request 
for permission to withdraw said answer and to file in lieu thereof 
his substitute answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission, on the 
said complaint and the substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 
FINDINGS AS TO THE FACTS 


ParacrarpH 1. The respondent, Irwin Scadron, is an individual 
doing business under the trade name and style of Metropolitan 
Distributing Co. with his principal office and place of business located 
at.416 West Erie Street, Chicago, Ill. Prior to May 10, 1938, and 
for some time previous thereto, the respondent was engaged in the sale 
and distribution of clocks in commerce between and among the 
various States of the United States. He caused said products when 
sold to be shipped or delivered from his place of business in the 
State of Illinois to purchasers thereof in Illinois and in other States 
of the United States at their respective points of location. There was 
for some time prior to May 10, 1938, a course of trade in commerce 
by. said respondent in such merchandise between and among the 
States of the United States. In the course and conduct of said busi- 
ness respondent was in competition with other individuals and with 
partnerships and corporations engaged in the sale and distribution 
of similar or like articles of merchandise in commerce between and 
among: the various States of the United States. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said clocks has furnished various devices 
and plans of merchandising which involved the operation of gift en- 
terprises or lottery schemes and a distribution of such clocks to the 
ultimate users thereof wholly by lot or chance. Said devices or plans 
of merchandising consisted of a variety of push cards, the use of 
which, in connection with the sale and delivery to the purchasing 
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public by the method or plan suggested by respondent, was substan- 
tially as follows: t 

The said push cards bore a number of girls’ names. Concealed 
under each name was a number. Also, under a master seal there was 
a name corresponding to one of the names on the card. Prospective 
purchasers selected one of the names and removed the same disclosing 
the number thereunder. Persons selecting numbers from 1 to 29 paid 
in cents the amount of such number, and persons selecting numbers 
over 29 paid 29 cents for the privilege of selecting one of the names. 
The push cards bore various legends informing purchasers and pro- 
spective purchasers of the plan or method by which said push card 
was operated and by which the clock described thereon was to be 
distributed. When all the names had been purchased, the master seal 
was removed and the person who had selected the name correspond- 
ing to the name under the master seal received the clock described 
without further charge, and the person, salesman, agent, or repre- 
sentative soliciting purchases of chances, as above described, also 
received a clock without further charge or additional service. The 
numbers under the names were concealed from purchasers and pro- 
spective purchasers, and they did not know how much they would 
have to pay for the privilege of selecting one of the names until the 
selection had been made and the name removed. The name under 
the master seal was concealed from purchasers and prospective pur- 
chasers until all the names had been selected. Those customers select- 
ing names which did not correspond to the name under the master 
seal received nothing but the privilege of making a selection for the 
money which they paid. The purchasing public was thus induced 
and persuaded into purchasing pushes from said cards in the hope 
of selecting a prize-winning name and thus obtain a clock for a sum 
not in excess of 29 cents. The clocks were thus distributed to the 
purchasing public wholly by lot or chance, and the amount which the 
customers paid for a chance was determined wholly by lot or chance. 

Par. 3. The persons to whom respondent furnished said devices 
used the same in purchasing, selling, and distributing respondent’s 
clocks in accordance with the aforesaid sales plan. Respondent thus 
supplied to and placed in the hands of others the means of conduct- 
Ing lotteries in the sale of his clocks in accordance with the sales plan 
hereinabove set forth. The use by respondent of said method in the 
sale of his clocks, and the sale of such clocks by and through the use 
of and by the aid of said method was and is a practice of the sort 
which the common law and criminal statutes have long deemed con- 
trary to public policy and was and is contrary to an established public 
policy of the Government of the United States, 
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Par. 4. The said clocks have a retail value greater than the cost of 
a single push, and the sale of said clocks to the purchasing public in 
the manner above described involved a game of chance or the sale 
of a chance to procure a clock at a price much less than the normal 
retail price thereof. Many persons, firms, and corporations who sell 
or distribute such merchandise in competition with the respondent 
were and are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method that was or is contrary to public 
policy, and such competitors have refrained therefrom. Many per- 
sons were attracted by respondent’s said method and by the element 
of chance involved in the use thereof in the manner above described 
and were thereby induced to buy and sell respondent’s clocks in 
preference to clocks offered for sale and sold by said competitors of 
respondent who did or do not use the same or an equivalent method. 
The use of said method by respondent, because of said game of 
chance, had the tendency and capacity to and did divert trade and 
custom to respondent from his said competitors who did not use 
the same or an equivalent method. 

Par. 5. In the course and conduct of his said business, respondent 
caused the representations to be made to his customers and prospec- 
tive customers by the use of the words “manufacturers,” “repre- 
sentatives,” and “distributors,” that he was a manufacturer or a 
direct representative or a direct distributor of the manufacturer of 
the merchandise which he sold and distributed. A substantial por- 
tion of the purchasing public have expressed, and have, a preference 
for dealing direct with the manufacturer, or the manufacturer’s rep- 
resentative or distributor, of products being purchased, such purchas- 
ers believing that they secure lower prices, superior quality, and 
other advantages that are not obtained when they purchase from 
jobbers or middlemen. The use by. respondent of said representa- 
tions had the capacity to and did mislead and deceive many of re- 
spondent’s said customers into the erroneous belief that respondent 
was the manufacturer or the direct representative or direct distribu- 
tor of the manufacturer of the merchandise sold by respondent and 
that persons dealing with respondent were buying said merchandise 
from the manufacturer or the direct representative or the direct 
distributor of the manufacturer thereof, thereby eliminating the 
profits of middlemen and obtaining various advantages that were not 
obtained by purchasing goods from middlemen. The truth and fact 
was and is that respondent was and is not the manufacturer or the 
direct representative or the direct distributor of the manufacturer 
but purchased the clocks which he sold from middlemen, jobbers, or 
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dealers. There were and are many competitors of respondent who 
did not and do not falsely represent.that they were and are the 
manufacturers or the direct representatives or the direct distributors 
of the manufacturers of the merchandise sold by them. The use of 
said representations by respondent had the tendency and capacity 
to and did unfairly divert trade to respondent from his said 
competitors. 

Par. 6. In the course and conduct of his said business, respondent 
in the sale of said clocks caused the representation to be made to his 
customers and prospective customers that said clocks had a retail 
value of $5. A substantial portion of the purchasing public, relying 
on and believing the said representation were induced to purchase 
said clocks because of said representation. The use by respondent 
of said representation had the capacity and tendency to and did 
mislead and deceive many of respondent’s customers into the er- 
roneous belief that said clocks had a retail value of $5. The truth 
and fact was and is that said clocks did not and do not have a reason- 
able retail value of $5, but said amount was grossly exaggerated and 
purely fictitious. There were and are many competitors of respond- 
ent who did not and do not falsely represent the value of the mer- 
chandise sold by them. The use of said representation by respondent 
had the tendency and capacity to and did unfairly divert irae to 
respondent from his said competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the substitute 
answer of respondent admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission Act. 

Tt is ordered, That the respondent, Irwin Scadron, individually 
and trading as Metropolitan Distributing Co., his agents, representa- 
tives, and employees in connection with the offering for sale, sale, 
and distribution of clocks or other articles of merchandise in inter- 
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state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices for the purpose of enabling such persons to 
dispose of or sell such articles of merchandise by the use thereof. 

2. Mailing, shipping, or transporting to his agents or to dis- 
tributors or to members of the public push cards or other lottery 
devices so prepared or printed as to enable said persons to sell or 
distribute such articles of merchandise by the use thereof. 

3. Selling or otherwise disposing of such articles of merchandise 
by the use of push cards or any other lottery devices. 

4. Representing directly or indirectly that he is the manufacturer 
or the representative or the distributor for the manufacturer of the 
articles of merchandise which he sells when such is not the fact. 

5. Representing directly or indirectly that the articles of mer- 
chandise which he sells or offers for sale have a retail value greatly 
in excess of the usual or normal retail value thereof. 

Tt is further ordered, That said respondent shall, within 60 days 
from the date of the service of this order upon him, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied therewith. 
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In THE MATTER OF 


JANE ENGEL, INC., AND KALLMAN & MORRIS, INC. 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3281. Complaint, Dec. 8, 1937—Decision, July 14, 1938 


Where a corporate retailer of dresses and other items of wearing apparel for 
women; in connection with offer and sale of certain dresses purchased by it 
for sale and distribution to retail stores and other customers in the various 
States, and bearing the trade name label of said manufacturer— 

(a) Represented, designated, and referred to said garments as “Silk Jersey” in 
advertising matter over and in connection with its name and in publications 
of interstate circulation; and 

Where said manufacturer and said retailer— 

(b) Respectively advertised and caused to be advertised certain of its dresses in 
publications of interstate circulation as “Celanese Russian Eagle Satin,” 
“Celanese Crepe,” and “Celanese Taffeta,” together with its aforesaid trade 
name, and purchased, resold, and delivered some of said dresses, thus labeled, 
to yarious customers in States other than State of origin of shipments 
thereof; 

Facts being said dresses, fabrics of which closely simulated, and had the appear- 
ance of silk fabrics, long held in great public esteem for their preeminent 
qualities, were not made wholly of silk, product of the cocoon of the silk 
worm, as long associated in the public mind with words “Satin,” “Crepe,” and 
“Taffeta” used alone to designate or describe dress goods and other similar 
products, but were made wholly or in part of rayon, and word “Celanese” 
was not sufficiently understood by a substantial portion of purchasing publie 
as only a trade name used in connection with certain rayon fabrics or to place 
such purchasers on notice that fabric thus designated was in fact rayon 
and not silk, even though used by a corporation of that name as a proprietary 
trade name to designate and describe its product and registered in Patent 
Office and employed by said manufacturer and retailer as correctly describing 
materials from which said dresses were made; 

‘With capacity and tendency to mislead and deceive a substantial portion of pur- 
chasing public into erroneous belief that such dresses were made wholly from 
silk, product of the cocoon of the silkworm, and were not made in whole or 
part of rayon, and with capacity and tendency to divert trade to such man- 
ufacturer and retailer from their competitors, among whom there are those 
engaged in the sale of dresses who accurately describe and brand their prod- 
ucts by terms properly descriptive of the fabric content thereof; to the 
substantial injury of such competitors in commerce between and among the 
several States and in the District of Columbia: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 


Mr. Henry W. Freeman, of New York City, for Jane Engel, Inc. 


Daru, Hellman & Winter, of New York City, for Kallman & Morris, 
Inc. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Jane Engel, 
Inc., a corporation, and Kallman & Morris, Inc., a corporation, here- 
inafter referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Jane Engel, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the 
laws of the State of New York with its principal office and place of 
business located at Madison Avenue at Seventy-ninth Street, in the 
city of New York, in said State. It is now, and for many years last 
past has been, engaged in business as a retailer of dresses and other 
items of wearing apparel for women. It sells, and has sold and dis- 
tributed, such articles of merchandise to members of the purchasing 
public located in various States of the United States and in the 
District of Columbia. 

Respondent Kallman & Morris, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York with its principal office and place of business 
located at 530 Seventh Avenue in the city of New York, in said State. 
It is engaged in business as a manufacturer of dresses which it sells 
and distributes to retail stores and other customers located in the 
various States of the United States. 

Respondents now cause, and during the time herein mentioned have 
caused, their articles of merchandise, when sold, to be shipped from 
their respective places of business to the purchasers thereof located 
in the various States of the United States other than the State of 
New York, or other than the State of origin of such shipments. 
There is now, and has been at all times mentioned herein, a course of 
trade and commerce by said respondents in their respective products 
between and among the various States of the United States. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of dresses 
and other items of wearing apparel for women in commerce between 
and among the various States of the United States and in the 


District of Columbia. 
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Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent Jane Engel, Inc., purchases certain 
of the dresses offered for sale and sold by it in commerce as set out 
in paragraph 1 hereof, from the manufacturer thereof, respondent 
Kallman & Morris, Inc. To aid and facilitate the sale of said dresses, 
the said Jane Engel, Inc., with the aid, assistance, and cooperation of 
said Kallman & Morris, Inc., caused, and now causes, advertising 
matter to be inserted over the name of Jane Engel, Inc., in news- 
papers having an interstate circulation. In said advertising matter 
said dresses are represented, designated and referred to as “Silk 
Jersey.” Such dresses bear a label which is sewn to them and which 
reads, “Original Kalmour Gown.” The expression “Original Kal- 
mour Gown” is a trade name of respondent Kallman & Morris, Inc., 
and such respondent attached said labels to the dresses supplied 
respondent, Jane Engel, Inc. 

The said dresses advertised by said respondents, acting cooper- 
atively each with the other, as hereinabove set forth were, and are, 
offered for sale and sold by the said Jane Engel, Inc., in commerce 
as set forth in paragraph 1 hereof. The statements and representa- 
tions made by respondents in said advertisements serve as representa- 
tions that such dresses so advertised and offered for sale were, and 
care, silk dresses. The representations hereinabove set forth are false 
and misleading in that said dresses so represented, designated, and 
referred to are not, and were not, composed of silk, the product of the 
cocoon of the silkworm, but are composed of materials other than 
suk. The representations hereinabove set out were designed and 
intended to have, and do have, the capacity, tendency, and effect of 
misleading, deceiving, and defrauding the purchasing public into the 
false and erroneous belief that said dresses are composed of silk. 

Par. 3. In the course and conduct of its business, respondent 
Kallman & Morris, Inc., for more than 1 year last past has caused, and 
continues to cause, fabrics to be manufactured which are not silk but 
which closely simulate and resemble silk and have the appearance of 
being silk fabrics. Said respondent causes such fabrics so simulating 
and resembling silk to be marketed through the channels of trade 
to the consuming public without disclosure of the fact that said fab- 
rics are composed of fiber other than silk, or that said fabrics are not 
silk. Such practices of respondent have the capacity and tendency 
to mislead and deceive, and such practices furnish the customers of 
said respondent who are retail dealers in its garments with a means 
and instrumentality to mislead and deceive the public into the erro- 
neous belief that the said fabrics are the garments manufactured 
therefrom and so offered for sale and sold are silk fabrics and silk 
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garments and into the purchase of such fabrics and garments made 
therefrom in reliance on such mistaken and erroneous beliefs. 

Respondent Kallman & Morris, Inc., in soliciting the sale of and 
selling the dresses manufactured by it to the trade generally and in 
commerce as In paragraph 1 hereof set out causes such dresses to be 
advertised in newspapers having an interstate circulation. In said 
advertisements such dresses are described, designated, and referred 
to as being “Celanese Russian Eagle Satin,” “Crepe,” and “Taffeta.” 
Such statements and representations serve as representations on the 
part of respondent Kallman & Morris, Inc., that such dresses so 
advertised and offered for sale were silk dresses. Such representa- 
tions are, and were, false and misleading in that said dresses so repre- 
sented, designated, and referred to were not composed of silk. Said 
representations made by respondent Kallman & Morris, Inc., have the 
capacity, tendency, and effect of misleading and deceiving the pur- 
chasing public into the false and erroneous belief that said articles of 
merchandise were composed of silk. 

Par. 4. The word “silk” for many years last past has had, and still 
has, in the minds of the consuming public a definite and specific 
meaning, to wit, the product of the cocoon of the silkworm. Silk 
fabrics for many years have held, and still hold, great public esteem 
and confidence for their preeminent qualities. Silk fiber has long 
been woven into a variety of fabrics, and a variety of distinctive 
terms has been applied to the fabrics resulting from different types of 
weaving. Dress goods, and other similar products designated, 
described, or referred to as “Silk,” “Crepe,” “Satin,” and “Taffeta” 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric made from the cocoon of the silk- 
worm, commonly known and understood by the public as silk. 

Par. 5. The use by respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to, and they 
do, mislead and deceive, and were, and are, designed to mislead and 
deceive, a substantial portion of the purchasing public into the erro- 
neous belief that such representations are true, and into the purchase 
of such items of wearing apparel on account of such erroneous beliefs 
brought about as above set out. There are among the competitors 
of respondents as mentioned in paragraph 1 hereof corporations, 
individuals, partnerships, and firms engaged in the sale of women’s 
wearing apparel and other allied products who do not misrepresent 
the material of which wearing apparel offered for sale by them is 
made. By use of the representations aforesaid, trade has been, and 
is, unfairly diverted to respondents from said competitors. Thereby, 
substantial injury is being, and has been, done by respondents to com- 
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petition in commerce among and between the various States of the 
United States. 

Par. 6. The above alleged acts and practices of respondents are all 
to the injury and prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Rerort, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 8, 1937, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
Jane Engel, Inc., and Kallman & Morris, Inc., charging them with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance and service of said 
complaint and the filing of an answer thereto by respondent, Jane 
Engel, Inc., admitting all the material allegations of the complaint to 
be true and waiving the taking of further evidence and all other inter- 
vening procedure, which answer was duly filed in the office of the 
Commission, and the respondent, Kallman & Morris, Inc., filing its 
answer thereto, W. T. Kelley, Chief Counsel for the Federal Trade 
Commission and Daru, Hellman & Winter, counsel for the respondent 
Kallman & Morris, Inc., executed a stipulation as to the facts herein. 
Tt was agreed that the statement of facts therein may be taken as the 
facts in this proceeding and in lieu of testimony in support of the 
charges in this complaint, and in opposition thereto, and that the 
Commission might proceed upon such statement of facts to make its 
report stating its findings as to the facts (including inferences which 
it may draw from the said stipulated facts) and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. 

Said stipulation as to the facts was subsequently approved by the 
Commission and was duly recorded and filed in the office of the Com- 
mission, 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answers thereto, and 
said stipulation as to the facts; and the Commission, having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes: 
this its findings as to the facts and its conclusion drawn therefrom.. 
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Paracrarn 1. Respondent, Jane Engel, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at Madison Avenue at Seventy-ninth Street, in the city 
of New York, in said State. It is now, and for many years last past 
has been, engaged in business as a retailer of dresses and other items 
of wearing apparel for women. It sells, and has sold and distributed, 
such articles of merchandise to members of the purchasing public 
located in various States of the United States and the District of 
Columbia. 

~“Respondent, Kallman & Morris, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 530 Seventh Avenue, in the city of New York, in said State. 
It is now, and for many years last past has been, engaged in business 
as a manufacturer of dresses, which it sells and distributes to retail 
stores and other customers located in the various States of the United 
States. 

Respondents caused, and cause, said articles of merchandise, when 
sold; to be shipped from their respective places of business in the 
State of New York to purchasers thereof located in the various States 
of the United States other than the State where the shipments origi- 
nated. There is now, and has been at all times mentioned herein, 
a course of trade in commerce by said respondents in their respective 
products between and among the various States of the United States. 

Respondents are now, and at all times herein mentioned have been, 
insubstantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of dresses 
and other items of wearing apparel for women in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its busimess respondent Jane 
Engel, Inc., purchased certain of the dresses offered for sale and sold 
by it.in commerce, as set out in paragraph 1 hereof, from respondent 
Kalman & Morris, Inc., the manufacturer of said dresses. 

To facilitate the sale of said dresses, respondent Jane Engel, Inc., 
caused certain advertising matter to be inserted over, and in con- 
nection with, its name in publications having an interstate circulation. 
In said advertising matter said dresses were represented, designated, 
and referred to as “Silk Jersey.” Each of such dresses bears a label 
which was sewn on them by respondent Kallman & Morris, Inc., the 
manufacturer thereof, and reads “Original Kalmour Gown.” The 
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expression “Original Kalmour Gown” is a trade name of respondent 
Kallman & Morris, Inc. 

Par. 3. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent Kallman & Morris, Inc., has adver- 
tised certain of its dresses, and caused the same to be advertised, in 
publications having an interstate circulation, which said advertise- 
ments referred to and designated said dresses in the following words, 
to wit: 

Celanese Russian Hagle Satin, 


Celanese Crepe and 
Celanese Taffeta, 


and as “Kalmour Gowns” and as “By Kalmour.” Said dresses were 
not made wholly of silk, the product of the cocoon of the silkworm, 
but were made wholly, or partly, of rayon, a material which resembies 
silk in appearance, and said dresses were sold and delivered by re- 
spondent Kallman & Morris, Inc., in commerce as set forth in para- 
graph 1 hereof. . 

Respondent, Jane Engel, Inc., among others, purchased and resold 
and delivered some of said dresses, so labeled, to its various customers 
in States other than the State of the origin of such shipments. 

Par. 4. Silk fabrics for many years have held, and still hold, great 
public esteem for their preeminent qualities. Silk fiber has long been 
woven into a variety of fabrics of distinction, resulting from different 
types of weaves and treatment of fiber, and dress goods and other 
similar products designated, described, or referred to as “satin,” 
“crepe,” and “taffeta,” when used alone to designate or describe the 
materials from which the garment is made, have been for a long time, 
and at the present time still are, associated in the public mind with 
material made from the product of the cocoon of the silkworm, com- 
monly known, and understood by the public, as silk. The word 
“Celanese” used by respondent Kallman & Morris, Inc., is not suffi-’ 
ciently understood by a substantial portion of the purchasing public: 
to be identified as only a trade name used in connection with certain 
rayon fabrics or to place said purchasers on notice that the fabric so 
designated is in fact rayon, and not silk, even though the said word 
“Celanese” is a proprietary trade name used by the Celanese Corpora- 
tion of America to designate and describe its products, and even 
though said trade name is registered in the United States Patent Offi¢e, 
and even though the respondents believed said designations correctly’ 
described said materials from which said dresses were made, 

Par. 5. The advertisements on which said complaint was based were: 
apparently arranged for prior to the publication by the Commission’ 
of the Trade Practice Rules for the Rayon Industry, namely October’ 
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26, 1937, and the words above set forth were the names under which 
said goods were purchased from the said Celanese Corporation of 
America. 

Par. 6. The use by the respondents Kallman & Morris, Inc., and 
Jane Engel, Inc., of the words “Celanese Russian Eagle Satin,” “Cela- 
nese Crepe,” and “Celanese Taffeta,” and the use by the respondent 
Jane Engel, Inc., of the words “Silk Jersey,” in connection with the 
offering for sale and sale of said dresses as hereinabove set forth, in 
describing materials from which said dresses were made, has the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said dresses were: 
made wholly from silk, the product of the cocoon of the silkworm, 
and not wholly or partially from rayon, in that said fabrics, of which 
said dresses were composed, closely simulated silk and had the appear- 
ance of being silk fabrics. There are among the competitors of the 
respondents, corporations, individuals, partnerships, and firms en- 
gaged in the sale of dresses who accurately describe and brand their 
products by terms properly descriptive of the fabric contents thereof. 
The representations made by the respondents as above set out have the- 
capacity and tendency to divert trade to the respondents from their 
competitors and thereby substantially to injure said competitors in 
commerce between and among the several States of the United States: 
and in the district of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Kallman & 
Morris, Inc., and Jane Engel, Inc., are all to the prejudice of the public 
and the respondents’ competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, Jane Engel, Inc., in which answer respondent admits all 
the material allegations of the complaint to be true, and states that 
it waives hearing on the charges set forth in said complaint and that, 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon it findings as to the facts and 
conclusion and an order to cease and desist from the violations of 
law charged in the complaint, and the answer of respondent, Kall- 
man & Morris, Inc., and a stipulation as to the facts executed by 
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William T. Kelley, Chief Counsel for the Federal Trade Commis- 
sion, and Daru, Hellman & Winter, counsel for respondent, Kallman 
& Morris, Inc. (the filing of briefs having been waived), and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondent, Jane Engel, Inc., its officers, rep- 
resentatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of dresses, and other like garments 
and merchandise, in interstate commerce or in the District of Co- 
lumbia, do forthwith cease and desist from: 

Using the word or words “Silk” or “Silk Jersey,” or any other 
word or words of similar import or meaning, to describe or desig- 
nate any fabric or product which is not composed wholly of silk, 
the product of the cocoon of the silk worm, unless in the case of 
a fabric or product composed in part of silk and in part of rayon, 
or material or materials other than silk, there is used in immediate 
connection and conjunction therewith, in letters of at least equal 
size or conspicuousness, a word or words accurately naming or de- 
scribing the fiber, material, or materials from which said fabric or 
product is made; and provided that the fiber or material content 
of such fabric or product be accurately disclosed by designating each 
constituent fiber or material thereof, in the order of its predomi- 
nance by weight, beginning with the largest single constituent. 

It is further ordered, That the respondents, Jane Engel, Inc., and 
Kallman & Morris, Inc., their officers, representatives, agents, ser- 
vants, and employees, in connection with the offering for sale, sale, 
and distribution of dresses, and other like garments and merchandise,. 
in interstate commerce or in the District of Columbia, do forthwith. 
cease and desist from: 

1. Using the word “Celanese,” or any other word or term descrip- 
tive of a particular process by which rayon fabrics are made, to 
designate or describe rayon, or fabrics or products made or com- 
posed of rayon, unless there is used in immediate conjunction there- 
with the word “Rayon,” with at least equal prominence, conspicu- 
ousness, and emphasis. 

2. Using the words “Satin,” “Crepe,” or “Taffeta,” or any other 
words of similar import or meaning, to describe or designate any 
fabric or product which is not composed wholly of silk, the product 
of the cocoon of the silkworm, unless there is used in immediate 
connection or conjunction therewith, in, letters of at least equal 
size and conspicuousness, a word or words accurately naming or 
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describing the fiber, material, or materials from which said fabric 
or product is actually made; and provided, that such disclosure 
of the fiber or material content thereof shall be made by actually 
designating each fiber or material thereof, in the order of its pre- 
dominance by weight, beginning with the largest single constituent. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


185514™—40—voL. 27——31 


446 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 20 PIT Ce 


In tHe Marrer or 


GRANADA VINEYARDS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2720. Complaint, Feb. 13, 1936—Decision, July 21, 1938 


Where a corporation engaged in purchasing and bottling wine and in sale 


(a) 


(b) 


(c) 


thereof at wholesale to New England retailers, and with bottling plant 
and place of business in the East, where it bottled wine purchased by it 
in California and elsewhere— 

Made use of word “Vineyards” in its corporate name, and displayed such 
representation on stationery, invoices, advertising matter, and labels at- 
tached to bottles in which it shipped its product, notwithstanding fact it 
owned no vineyard, and neither its immediate nor ultimate customers 
obtained wine produced or bottled by the original vintner, and it had 
never made, or caused to be made for its own use, any wine from a small 
vineyard leased by it, or ever harvested a crop of grapes therefrom ; 
Represented on stationery, invoices, etc., as above set forth, that it was a 
producer of wine, notwithstanding fact it produced no wines whatsoever, 
did not crush the grapes or other materials from which its wine was made, 
nor ferment the must thereof, and did not, by virtue of its operations, 
bring itself within the provisions of certain regulations of the Federal 
Alcohol Administration relating to nonindustrial use of distilled spirits and 
wine, under which bottler or packer of such wine, if also maker of not 
less than 75 percent thereof by crushing the grapes or other materials, 
fermenting the must, and clarifying the product, may describe himself on 
label or container as a producer; and 

Falsely represented that it was an importer, notwithstanding fact it had 
never imported any wine whatsoever ; 


With the result of representing thereby to its customers, and furnishing them 


(d) 


with means of representing to retail dealers and ultimate consuming public, 
that wines thus sold by it were sold by an actual importer of foreign 
wines and by a producer and manufacturer of domestic wines, without the 
intervention of a middleman or a middleman’s profit, and of inducing the 
purchase of its wines by dealers and general public in understanding and 
belief that it was in fact an importer, producer, and vintner, and owner 
of the vineyards where the grapes were grown from which its wine was 
produced ; 

Represented on stationery, invoices, and other advertising matter, and on 
labels attached to bottles in which it shipped its said wines, and in various 
other ways, to its customers, whom it supplied thereby with means of 
representing to their vendees, both retailers and ultimate consuming public, 
that it had an office at Santa Rosa, Calif., or St. Helena, Calif., or both, 
and that its said office and place of business in the East was merely the 
office or headquarters of its “Hastern division,’ notwithstanding fact it had 
no office at either of said places, centers of important California wine- 
growing districts, visited latter center only intermittently through its wine 
buyer, and maintained no office or personnel there, and had only a post- 
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office lockbox at the other, from which, under arrangements with post- 
master, all mail addressed to it was forwarded to it at its said office in 
the Kast; 

With capacity and tendency to lead customers to believe that its alleged 
vineyards were located at aforesaid points, and, coupled with words 
“Producers of high-grade wines,” to lead to conclusion, ordinarily, that 
its said wines were produced by it from grapes grown in its own vine- 
yards, located at one or the other, or both, of said important California 
wine centers; and 

With effect of misleading and deceiving dealers and purchasing public into 
beliefs that wines sold by it were made from grapes grown in vineyards 
which it owned and operated, that it was an importer, maintained offices 
at one or the other, or both, of said California centers, and that its main 
and only office in said eastern city was merely office or headquarters of 
its Hastern division, and of inducing dealers, retailers, and purchasing 
public, acting on such beliefs, to buy its said wines, and thereby divert 
trade to it from competitors, including those who do own their own vine- 
yards, maintain offices in California, and convert grapes grown in 
said vineyards into wine, or import wine offered and sold, and those 
who, as bottlers and blenders of wine, do not have offices as aforesaid, or 
produce or import their wines, or own their vineyards, and who do not in 
any manner misrepresent the character, location, nature, or extent of their 
business or the source of their wines; to the substantial injury of sub- 
stantial competition in commerce: 

Heid, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce. 


Before Mr. William C. Reeves and Mr. Charles P. Vicini, trial 
examiners. 
Mr. James M. Hammond for the Commission. 
Friedman, Atherton, King & Turner, of Boston, Mass., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Granada 
Vineyards, Inc., hereinafter referred to as the respondent, has been 
and is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Massachusetts with its 
principal office and place of business at 95 Harvey Street, in the city 
of Cambridge in said State. It is now, and for more than 1 year last 
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past, has been engaged in the business of purchasing and bottling 
wines and of selling and distributing said wines in commerce between 
and among the various States of the United States and in the District 
of Columbia, causing said products, in the course and conduct of its 
business when sold, to be shipped from its said place of business in 
Cambridge, Mass., into and through the various States of the United 
States and the District of Columbia to the purchasers thereof, con- 
sisting of wholesalers and retailers located in other States of the 
United States and in the District of Columbia. In the course and 
conduct of its business, as aforesaid, respondent is now, and for more 
than 1 year last past has been, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the business of purchasing and importing wines and in the owner- 
ship and operation of vineyards and the producing of wines there- 
from and in the sale thereof in trade and commerce between and 
among the various States of the United States and the District of 
Columbia; and in the course and conduct of its business, as afore- 
said, respondent is, and for more than 1 year last past has been, in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of importing, proc- 
essing, manufacturing, and bottling wines and in the selling thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as aforesaid, 
respondent has upon its premises at Cambridge, Mass., a bottling 
plant wherein wine, not imported but purchased by it in California 
and other places and shipped to its plant at Cambridge, Mass., is 
bottled. Respondent owns and operates no vineyard, manufactures 
no wine, imports no wine, and has no office either at St. Helena, 
Calif., or Santa Rosa, Calif., and the office described as “Eastern 
Division, 95 Harvey Street, Cambridge, Mass.” on its stationery, 
advertising, and other commercial literature, is its principal and only 
office. 

Par. 3. In the course and conduct of its business, as aforesaid, by 
the use of the term “vineyards” in its corporate name and on its sta- 
tionery, invoices, and advertising matter and on the labels attached 
to the bottles in which said respondent ships said wines, and in other 
ways, said respondent represents to its customers and furnishes said 
customers with the means of representing to their vendees, both the 
retailers and the ultimate consuming public, that the said wines so 
sold by the respondent are sold by a producer and manufacturer of 
wines without the intervention of a middleman or any middleman’s 
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profits and induces the buying of its wines by dealers, purchasers, 
prospective purchasers, and the general public on the understanding 
and belief that respondent is the owner of a vineyard or vineyards and 
is the direct producer of wines therefrom, whereas in truth and in fact 
respondent owns no vineyard and the vendees thereof are not obtaining 
wine bottled by the original vintner. 

Par. 4. In the course and conduct of its business, as aforesaid, 
respondent also represents on its stationery, invoices, and advertising 
matter, on the labels attached to the bottles in which it ships said wine, 
and in various other ways, to its customers and furnishes said cus- 
tomers with the means of representing to their vendees, both the re- 
tailers and the ultimate consuming public, and it has an office at either 
Santa Rosa, Calif., or St. Helena, Calif., or both; that its office at 
Cambridge, Mass., is merely the office or headquarters for its “Eastern 
division” and that it is a “producer” and “importer” of wines; whereas 
in truth and in fact respondent maintains no office at either Santa Rosa, 
Calif., or St. Helena, Calif., and the office described as being the 
headquarters of its Eastern division is its main and only office, and 
whereas in truth and in fact, respondent is not an importer or pro- 
ducer of wines. 

Par. 5. There are among the competitors of respondent engaged in 
the sale of wines, as set forth in paragraph 1 hereof, corporations, 
firms, partnerships, and individuals who do own their own vineyards 
and who do maintain offices in California and who do convert the 
grapes grown therein into wine or who do import wine which is offered 
for sale and sold in interstate commerce; there are likewise other cor- 
porations, firms, partnerships, and individuals engaged in interstate 
commerce who are bottlers of wine who do have offices in California 
or who do produce or import wines or who do own their own vineyards; 
there are likewise other firms, corporations, partnerships, and indi- 
viduals engaged in interstate commerce who are bottlers of wine who 
do not have offices in California, or who do not import wine or who 
do not own vineyards; which competitors do not in any manner mis- 
represent the character, location, nature, or extent of their business 
or the source of their wines. 

Par. 6. The representations made by respondent, as hereinbefore 
set forth, are calculated to and have a capacity and tendency to and 
do mislead and deceive dealers and the purchasing public into the 
belief that the wine sold by respondent is manufactured in vineyards 
owned and operated by the respondent; that respondent is an importer 
of wine; that it does maintain offices at Santa Rosa, Calif., or at St. 
Helena, Calif., or both; and that its main and only office at Cambridge, 
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Mass., is merely the office or headquarters for its “Eastern division” and 
these representations have a capacity and tendency to and do induce 
dealers, retailers, and the purchasing public, acting on such belief, to 
purchase the said wines of the respondent, thereby diverting trade to 
respondent from its competitors who do not misuse the word ‘“vine- 
yards” in their corporate names; or otherwise, and who do import 
wines and who do maintain offices in California and who do not in 
any other manner misrepresent the nature, type, source, or origin of 
their wines, and thereby respondent does substantial injury to sub- 
stantial competition in interstate commerce. 

Par. 7. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 13, 1936, issued and 
served its complaint in this proceeding upon the respondent, Granada 
Vineyards, Inc., charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by James M. Hammond, Esq., 
attorney for the Commission, before William C. Reeves and Charles 
P. Vicini, examiners of the Commission, theretofore duly designated 
by it, and in opposition to the allegations of the complaint by Lee 
M. Friedman, Esq., and Frank L. Kozol, Esq., attorneys for the 
respondent, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony, and other evi- 
dence, briefs in support of the complaint and in opposition thereto, 
and the oral argument of counsel, aforesaid, and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
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Paracrary 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Massachusetts with its 
principal office and place of business at 95 Harvey Street, in the city 
of Cambridge in said State. 

Since its organization in 1938, it has been engaged in the business 
of purchasing and bottling wines and of selling and distributing 
said wines in commerce between and among the various States of 
the United States and in the District of Columbia, causing said 
products when sold, in the regular course of its business, to be shipped 
from its place of business at Cambridge, Mass., into and through the 
various States of the United States and the District of Columbia. 
In the operation of its business, as aforesaid, respondent is now, and 
has, since the time of its organization, been in substantial competition 
with other corporations and with firms, partnerships, and individuals 
engaged in the business of purchasing, importing, processing, and 
bottling of wines, and in the ownership and operation of vineyards 
and the production of wines therefrom and in the sale thereof in 
trade and commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 2. In the conduct of its business, as aforesaid, respondent 
maintains upon its premises at Cambridge, Mass., a bottling plant 
wherein wine, not imported, but purchased by it in California and 
other places and shipped to its plant at Cambridge, Mass., is bottled. 
It deals entirely as a wholesaler, selling its product to retailers 
throughout New England. 

Par. 3. In the conduct of its business, as aforesaid, respondent 
makes use of the word “Vineyards” in its corporate name “Granada 
Vineyards, Inc.” It also represents that it is an “importer” and 
“producer” of wine. These representations appear on respondent’s 
stationery, invoices, advertising matter, and on the labels attached 
to the bottles in which it ships its wine. By this means, respondent 
represents to its customers and furnishes said customers with the 
means of representing to retail dealers and the ultimate consuming 
public that the said wines so sold by it are sold by an actual importer 
of foreign wines and by a producer and manufacturer of domestic 
wines without the intervention of a middleman or a middleman’s 
profit, and induces the buying of its wines by dealers, purchasers, 
and the general public on the understanding and belief that respond- 
ent is in fact an importer, producer, and vintner, and the owner of 
the vineyards where the grapes are grown from which its wine is 
produced; that it is the direct importer or producer of the wine 
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sold by it. Whereas, the testimony and evidence in this case shows 
that the respondent imports or produces no wines whatsoever; owns 
no vineyards, and respondent’s customers, either immediate or ulti- 
mate, are not obtaining wine produced by or bottled by the original 
vintner. The respondent does lease a small vineyard of about 100 
acres but has never manufactured or caused to be manufactured any 
wine therefrom for its own use, and in fact, at the time the testimony 
in this case was taken, had never harvested a crop of grapes 
therefrom. 

Respondent bottles about 250,000 gallons of wine annually. It 
purchases most of this wine in California and ships the same to its 
Cambridge, Mass. plant in tank cars where it is clarified, blended, 
and bottled. All of the wine sold by it was in fact wine at the time 
it was received and required no further treatment, except possibly 
filtering and clarification. 

The respondent holds a license to operate a bonded winery, and 
early in its existence produced several thousand gallons of wine, but 
since 1934 it has made none. It has never imported any wine 
whatsoever. 

Par. 4. In the course of its business, as aforesaid, respondent also 
represents on its stationery, invoices, and advertising matter, on the 
labels attached to the bottles in which it ships said wine, and in 
various other ways, to its customers and furnishes said customers 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it has an office at Santa Rosa, 
Calif., or St. Helena, Calif., or both; that its office at Cambridge, 
Mass., is merely the office or headquarters of its “Eastern division.” 
The respondent maintains no office at either Santa Rosa, Calif., or 
St. Helena, Calif., and its office at Cambridge, Mass., described as 
being the headquarters of its “Eastern division” is its main and only 
office. The respondent maintained only a post-office lockbox at Santa 
Rosa, Calif., and arranged with the postmaster there to forward 
all mail addressed to it to its office at Cambridge, Mass. St. Helena, 
Jalif., was only visited intermittently by respondent’s wine buyer. 
No office or personnel were maintained there. 

Both Santa Rosa and St: Helena, Calif., are centers of important 
California wine-growing districts, and the use of the names of those 
cities by the respondent was undoubtedly calculated to lead its cus- 
tomers to believe that its alleged vineyards were located at these points. 
This conclusion, coupled with the words “producers of high grade 
wines” would ordinarily lead to the conclusion that respondent’s wines 
were produced by it from grapes grown in its own vineyards located 
at Santa Rosa or St. Helena, or both. 
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Par. 5. Regulations No. 4 of the Federal Alcohol Administration 
Division of the Treasury Department relating to the nonindustrial 
use of distilled spirits and wine, promulgated December 30, 1935, and 
effective as of December 15, 1936, provides, with reference to domestic 
wine, that if the bottler or packer is also the person who made not less 
than 75 percent of such wine by crushing the grapes or other materials, 
fermenting the must and clarifying the resulting wine, such bottler 
or packer may describe himself on the label or container of said wine 
as a producer. This respondent, however, does not either crush the 
grapes or other materials from which its wine is made, nor does it fer- 
ment the must of any of it. 

Par. 6. There are among the competitors of respondent engaged in 
the sale of wines, as set forth in paragraph 1 hereof, corporations, 
firms, partnerships, and individuals engaged in interstate commerce 
who do own their own vineyards and who do maintain offices in Cali- 
fornia and who do convert the grapes grown therein into wine or who 
do import wine which is offered for sale and sold in interstate com- 
merce; there are likewise other corporations, firms, partnerships, and 
individuals engaged in interstate commerce who are bottlers and blend- 
ers of wine who do not have offices in California or who do not produce 
or import wines or who do not own their own vineyards, which com- 
petitors do not in any manner misrepresent the character, location, 
nature, or extent of their business or the source of their wines. 

Par. 7. The representations made by the respondent, as herein-above 
set forth, have the capacity and tendency to and do mislead and de- 
ceive dealers and the purchasing public into the beliefs that the wine 
sold by respondent is manufactured from grapes grown in vineyards 
owned and operated by the respondent; that respondent is an importer 
of wine; that it does maintain offices at Santa Rosa, Calif., or at St. 
Helena, Calif., or both; and that its main and only office at Cambridge, 
Mass., is merely the office or headquarters for its “Eastern division” ; 
and these representations have a capacity and tendency to and do in- 
duce dealers, retailers, and the purchasing public, acting on such 
beliefs, to purchase the said wines of the respondent, thereby diverting 
trade to respondent from its competitors who do not misuse the word 
“Vineyards” in their corporate names; or otherwise, and who do pro- 
duce their own wines from their own vineyards, who do import wines 
and who do maintain offices in California and who do not in any other 
manner misrepresent the nature, type, source, or origin of their wines, 
and thereby respondent does substantial injury to substantial competi- 
tion in interstate commerce. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Granada Vine- 
yards, Inc., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before William C. Reeves 
and Charles P. Vicini, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein, and oral argument by James 
M. Hammond, Esq., counsel for the Commission, and by Lee M. 
Friedman, Esq., and Frank L. Kozol, Esq., counsel for the respondent, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent. has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Granada Vineyards, Inc., its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of its wines, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Representing through the use of the word “vineyards” in its 
corporate name, on its stationery, or advertising literature, or in any 
other way by word or words of like import, that it owns or controls 
vineyards unless and until respondent shall own, operate, or control 
a vineyard or vineyards where are grown and produced the fruits 
from which its said wines are manufactured; 

2. Representing in any manner whatsoever that it is an “importer” 
of wine unless and until, in the usual course and conduct of its busi- 
ness it receives in this country, through customs, shipments of wine 
from a foreign port; 

3. Representing in any manner whatsoever that it is a “producer” 
of wine unless and until it makes not less than 75 percent of such 
wine by crushing the grapes or other materials, fermenting the must, 
and clarifying the resulting wine; 

4. Representing in any manner whatsoever that it has offices at 
Santa Rosa or St. Helena, Calif., or any other place or places, unless 


and until it actually maintains a permanent and bona fide office at the 
place so designated ; | 
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5. Representing in any manner whatsoever that its main or princi- 
pal office or plant is merely the office or plant of its “Eastern divi- 
sion,” or using any other representation or collection of representa- 
tions calculated to or tending to create the impression that its main 
office, plant, or factory is located at a point other than its actual situs, 
or that it owns, controls, or operates properties, offices, or plants 
which are not so owned, controlled, or operated by it. 

It is further ordered, That the respondent herein, Granada Vine- 
yards, Inc., shall within 60 days after service upon it of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with this order. 
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G. F. PERGANDE AND M. F. PERGANDE, DOING BUSINESS 
AS PERGANDE INSTITUTE, PERGANDE CIVIL SERV- 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2911. Complaint, Aug. 28, 1936—Decision, July 21, 1938 


Where two individuals engaged as partners, and, later, through instrumentality 
of a corporation organized and controlled by them, in the sale and distri- 
bution, among the various States and in the District of Columbia, of courses 
of study and instruction to prepare students for examinations for civil 
service positions under the United States Government, and also of other 
correspondence courses of study and instruction— 

(a) Falsely represented, through inclusion of term “Civil Service” in various 
trade names employed by them in the conduct of their aforesaid business, 
and in connection with and in the promotion of the sale of the aforesaid 
courses of study for United States Civil Service positions, and depiction, 
in advertising and printed matter circulated to prospective students, of the 
United States Capitol, or the dome thereof, together with expressions 
containing the term “Civil Service,” such as “Civil Service Opportunities” 
and “Civil Service Library,” that their said school was connected with, or 
an agency of, or authorized or approved by the United States Government 
or the United States Civil Service Commission ; 

(b) Represented that the instruction material used in their said courses was 
approved, authorized, recommended, or endorsed by the aforesaid Com- 
mission as a means of preparing applicants for United States Civil Service 
positions, through the use of general, unqualified, and unrestricted state- 
ments of sales of material or books to the United States Government and 
the statement in advertisements for salesmen for its courses “Sells U. S. 
Goy’t.,” notwithstanding fact it sold no correspondence courses to any 
branch or department of the Federal Government, and such sales as were 
made to any such branch or department were of books on Civil Service 
subjects, and it sold neither books nor other material to aforesaid Com- 
mission, which never used, endorsed, or approved same, and sales made to 
any branch of the Government were to divisions thereof wholly dis- 
connected from said Commission, and had no significance in showing 
approval by it of books and material involved: 

(c) Represented that their said material was endorsed or used by schools, 
business colleges, or other educational institutions, through statements in 
their advertising matter circulated to prospective students which imported 
and implied that large numbers of educational institutions used its ma- 
terial for classroom instruction, that material purchased for such use 
was in considerable volume for study material, and that such institutions, 
by reason of such use, endorse and approve the same, facts being that 
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certain specific schools referred to in aforesaid connection had purchased 
a small quantity of its material, not for use by students as study material, 
but either for examination merely, or on approval, or for reference use by 
instructors, and had given no endorsement or approval of such material, 
and it made no differentiation between materials sent on approval without 
order and bona fide orders of material in sufficient quantities to indicate 
use, and aeceptance of such approval, and shipment was not sufficient to 
indicate or constitute endorsement or approval of material thus received; 
(d) Represented and implied, through general statements pertaining to use 
of¢their instruction material by civil service commissions, taken in con- 
nection with fact that practically all of its advertising material distributed 
to prospective students pertains to examinations, conducted by the United 
States Civil Service Commission, that their said instruction material was 
used by said Commission, facts being that use referred to only included that 
by subordinate divisions of the Government and referred to such matters 
as instances in which small books, sent on approval to civil service com- 
missions of subordinate governmental bodies such as cities, were, as a 
matter of convenience and routine, paid for rather than returned, and 
such mere payment did not indicate use of same in framing examination 
questions, or endorsement of material; and 
(e) Represented that civil service commissions authorized or used the material 
through reference to such Commissions by name, the facts being such repre- 
sentations were not based on actual endorsements or use, but only referred 
to cases in which matter had been sent on approval, as above set forth; 
With tendency and capacity to confuse, mislead, and deceive members of public 
into belief that said school was in some way connected with, authorized, or 
endorsed by the United States Government or the Civil Service Commis- 
sion thereof, that their material was used for regular classroom instruction 
by educational institutions named or expressed in numbers, and was en- 
dorsed by them, and was purchased and used by the aforesaid Commission 
in the conduct of examinations for appointments to the classified Civil 
Service, and was also made use of by civil service commissions of subordi- 
nate divisions, named or referred to generally, in conducting examinations, 
and was endorsed by them, and to induce the purchase of its correspond- 
ence course because of the erroneous beliefs thus engendered, and to divert 
trade to them from competitors engaged in sale in commerce of corre- 
spondence courses for preparing students for civil service positions under 
the United States Government, and also in the sale of correspondence 
courses of other kinds, and with the effect of diverting business to the 
aforesaid school from competitors who do not and have not misrepresented 
their courses of study and instruction, but who truthfully and accurately 
state the facts in regard thereto; to their substantial injury and prejudice: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John L. Hornor and Mr. W. W. Sheppard, trial ex- 


aminers. 

Mr. Harry D. Michael and Mr. DeWitt T, Puckett for the Com- 
mission. 

Mr. John C. Spear, of Cleveland, Ohio, for respondents. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that G. F. Pergande and 
M. F. Pergande, copartners, doing business under the names and styles 
of Pergande Institute, Pergande Civil Service Institute, Pergande 
Publishing Co., Civil Service Institute, and Pergande Civil Service 
Publishing Co., hereinafter referred to as respondents, have been and 
are using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that 2 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. That said respondents, G. F. Pergande and M. F. 
Pergande, are copartners and as such are now and have been engaged 
for more than 2 years last past in the sale and distribution of courses 
of study and instruction designed and intended for preparing students 
thereof for examinations for civil service positions under the United 
States Government, which said courses of study and instruction are 
pursued by correspondence. Said respondents have been and are also 
engaged, as aforesaid, in the sale and distribution of books designed 
and intended for the same purpose. In the conduct of said business, 
respondents have, at one time or another, used one or more of the trade 
names, previously set forth herein, with their office and principal place 
of business in the city of Milwaukee in the State of Wisconsin. Said 
respondents, in the course and conduct of their said business, during 
the time aforesaid, have caused and do now cause their said courses 
of study and instruction and their said books to be transported from 
their said place of business in Wisconsin to, into and through States 
of the United States other than Wisconsin to the various purchasers 
thereof in such other States to whom said courses of study and instruc- 
tion and said books are or have been sold. 

Par. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are 
and have been engaged in the sale and distribution of courses of 
study and instruction designed and intended for the purpose of pre- 
paring students thereof for examinations for civil service positions 
under the United States Government, and also of courses of study 
and instruction in other lines, all of which are pursued by corre- 
spondence. Such other individuals, firms, and corporations have 
caused and do now cause their said courses of study and instruction, 
when sold by them, to be transported from various States of the 
United States to, into and through States other than the State of 
origin of the shipment thereof. Said respondents have been, during 
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the aforesaid time, in competition in interstate commerce in the sale 
of their said courses of study and instruction and their said books 
with such other individuals, firms, and corporations. 

Par. 3. That said respondents in the sale of their said correspond- 
ence courses and books make use of and have made use of many 
representations which expressly or impliedly represent that respond- 
ents and their said school are connected with or otherwise represent 
the United States Government or the United States Civil Service 
Commission. One such method has been by use of the name or 
names under which respondents have at times conducted their said 
business; namely, Civil Service Institute, Pergande Civil Serv- 
ice Institute, and Pergande Civil Service Publishing Co. The 
term “civil service” is one generally used to designate and describe 
a class of employees of the United States Government. When said 
term is used in the name of a school or of a business such as that 
conducted by respondents, it suggests such class of Government em- 
ployees and also the United States Civil Service Commission, which 
exercises jurisdiction over the same. The term “civil service” has 
a tendency and capacity to create the belief among persons solicited 
to purchase respondents’ courses of study and their said books that 
the respondents and the correspondence school operated by them 
and the books sold by them are in some manner connected with, or 
have been approved by the United States Government or the United 
States Civil Service Commission. Other means of creating the im- 
pression as aforesaid have been the use by respondents in its advertis- 
ing and printed matter of pictures of the United States Capitol or 
the dome thereof together with expressions such as “Civil Service 
Opportunities” and “Civil Service Library.” 

In advertising their said courses of study and instruction respond- 
ents make use of advertisements inserted in the classified advertising 
columns of newspapers circulated among the purchasing public in 
various States of the United States, many of which advertisements 
have contained these statements: “We sell United States Govern- 
ment” or “Sells United States Government” or statements of similar 
import. Such statements have the tendency and capacity to create 
the belief among prospective students that respondents and their 
school have a connection with the Government or that respondents’ 
courses are used by the Government in training applicants for civil 
service examinations and positions. In truth and in fact respondents 
do not sell correspondence courses to the United States Government 
and such courses are not used by the United States Government in 
training applicants for civil service examinations or positions. Said 
representations of respondents are not applicable to its sale of cor- 
respondence courses and are consequently misleading in that respect 
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on account of the fact that their only basis in fact is a limited num- 
ber of sales of books as previously described to subordinate divisions 
or agencies of the Government having no connection whatever with 
the civil service or Civil Service Commission. ~ 

Par. 4. That respondents, in their advertising matter make use of 
statements to the effect that respondents sell their correspondence 
courses and books to large numbers of colleges and universities and 
other educational institutions. Among such statements are the 
following: 

1,900 educational institutions in 11 countries use Pergande Civil Service 
Examination Material. 

It is the only material sold internationally to educational institutions. 

Sells * * * hundreds of educational institutions. 

Such statements are misleading in that they are exaggerated and 
have the tendency and capacity to create the belief among members 
of the public that respondents sell their correspondence courses and 
books not only to large numbers of schools but also for actual educa- 
tional use in such schools in preparing students for civil service 
examinations and that such purchases in such large numbers consti- 
tute an endorsement of respondents’ courses by such institutions. 
In truth and in fact, the numbers quoted and implied by respondents’ 
statements are greatly exaggerated and do not conform to the facts 
and the schools referred to do not buy or use respondents’ corre- 
spondence courses. Any such purchases so made are of respondents’ 
books and not their correspondence courses. The said purchasers of 
said books do not, in the main, use such books for regular instruction 
purposes but merely for library or reference use. The purchases, 
in many such instances, are of material sent on approval and pay- 
ment therefor is made as a matter of routine, and such purchases do 
not, as implied, constitute an endorsement of respondents’ said cor- 
respondence courses. 

Par. 5. That respondents, in their advertising matter, make use 
of statements to the effect that respondents sell their correspondence 
courses to civil service commissions. Among such statements are 
the following : 

Used by Civil Service Commissions. 

No other civil service school sells examination material to civil service 
commiusslons, 

Such statements and representations used by respondents are mis- 
leading in that they are exaggerated and not accurate and exact 


statements of the facts. They further have the tendency and 


capacity to create the belief among members of the public that re- 
spondents sell their correspondence courses to civil service commis- 
sions, including the United States Civil Service Commission, and 
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that such commissions make actual use thereof in framing their. 
examinations and that they endorse the same. In truth and in fact, 
respondents do not sell any correspondence courses, books, or mate- 
rial to the United States Civil Service Commission. They do not 
sell correspondence courses, as such, to civil service commissions of 
any kind. Such sales of this kind that respondents have made are 
of books or printed material, much of which has been paid for as a 
matter of routine on shipments sent on approval. Generally speak- 
ing, such purchases have not indicated any special approval or 
endorsement of respondents’ courses or material nor has the material 
so sold, generally speaking, been made the basis for examinations 
held by such Commissions. 

Par. 6. That the representations of respondents, as aforesaid, have 
had and do have the tendency and capacity to confuse, mislead, and 
deceive members of the public into the belief that respondents and 
the correspondence school operated by them are connected with or 
otherwise represent the United States Government or the United 
States Civil Service Commission; that their correspondence courses 
and material are made use of by the United States Government in 
connection with civil service examinations and appointments under 
the classified civil service; that respondents sell their correspondence 
courses and material to schools, colleges, universities, and educational 
institutions in large numbers and that such sales are based on bona 
fide orders and that such institutions, in such numbers, use the 
courses and material purchased for instruction purposes and endorse 
respondents’ courses; and that respondents sell their correspondence 
courses and material to large numbers of civil service commissions, 
including the United States Civil Service Commission, that such 
sales are based on bona fide orders and that such Commissions use 
the courses and material so furnished in framing examinations and 
endorse respondents’ courses, when in truth and in fact, such are 
not the facts. 

Said representations of respondents have the tendency and capacity 
to induce members of the public to answer respondents’ advertise- 
ments, to apply for or seek respondents’ instruction, and to contract 
for and purchase respondents’ courses of study and books, because 
of the erroneous beliefs engendered as above set forth, and to divert 
trade to respondents from competitors engaged in the sale of corre- 
spondence courses in interstate commerce in similar lines to those 
offered by respondents as well as those so engaged in such sales in 
other lines. 

There are among the competitors of respondents those who do not 
make the same or similar misleading representations as those made 
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by respondents, as herein set out, but who truthfully and accurately 
state the facts in regard to their businesses in the particulars afore- 
said. Asa result of respondents’ said practices injury has been and 
is now being done by respondents to competition in commerce be- 
tween and among the various States of the United States. 

Par. 7. The above acts and things done by respondents are all to 
the injury and prejudice of the public and the competitors of 
respondents in interstate commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 28, 1936, issued and served 
its complaint in this proceeding upon respondents G. F. Pergande 
and M. F. Pergande, copartners, doing business under the names and 
styles of Pergande Institute, Pergande Civil Service Institute, Per- 
gande Publishing Co., Civil Service Institute, and Pergande Civil 
Service Publishing Co., charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
answer thereto by G. F. Pergande, one of the respondents herein, 
and Pergande Institute, Inc., a corporation, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Harry D. Michael and DeWitt T. Puckett, attorneys for 
the Commission, before John L. Hornor, an examiner of the Com- 
mission theretofore duly designated by it, with W. W. Sheppard, an 
examiner of the Commission, serving as substitute examiner at cer- 
tain hearings after being duly designated as such, and in opposition 
to the allegations of the complaint by John C. Spear, attorney for 
the respondents and said corporation; and said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, briefs in support of the complaint and 
in opposition thereto, and the oral arguments of Mr. Michael, attor- 
ney for the Commission, and Mr. Spear, attorney for respondents: 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding ‘is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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ParacrapnH 1. Respondents, G. F. Pergande and M. F. Pergande, 
for more than 5 years prior to June, 1936, were copartners engaged in 
the sale and distribution in commerce between and among the various 
States of the United States of courses of study and instruction de- 
signed and intended for the purpose of preparing students thereof for 
examinations for civil service positions under the United States Gov- 
ernment, which said courses of study and instruction were pursued 
by correspondence through the medium of the United States mail. 
Said respondents were also engaged, as aforesaid, during said time, 
in the publication, sale, and distribution of books designed and in- 
tended for the same purpose. Said correspondence courses were sold 
directly to members of the public who pursued the study of the same 
under the supervision of respondents. The offices and principal place 
of business of respondents in the conduct of said business, as aforesaid, 
was at 3331 North Bartlett Avenue, in the city of Milwaukee, in the 
State of Wisconsin. Said respondents, in the course and conduct of 
said business, during the time aforesaid, caused their said courses 
of study and instruction, as well as their said books, to be transported 
in commerce from their said place of business in Wisconsin, to, into, 
and through States of the United States other than Wisconsin, to the 
various purchasers thereof in such other States, to whom the same 
had been sold. In the month of June 1936, said business was incor- 
porated under the corporate name Pergande Institute, Inc., under 
and by virtue of the laws of the State of Wisconsin, since which time 
said business has been continued by said corporation. Said respond- 
ent G. F. Pergande is and has been the president of said corporation, 
while respondent M. F. Pergande is and has been its vice president and 
treasurer, and as such officers they are and have been active partici- 
pants in the control and conduct of the business thereof. Said 
respondents, during the period of said copartnership, in the conduct 
of said business as aforesaid, used one or more of the following trade 
names in some way and at one time or another: Pergande Institute, 
Pergande Civil Service Institute, Pergande Publishing Co., Civil 
Service Institute, and Pergande Civil Service Publishing Co. 

Par. 2. During the time above mentioned, other individuals, firms 
and corporations in various States of the United States are and have 
been engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District of 
Columbia, of courses of study and instruction designed and intended 
for the purpose of preparing students thereof for examinations for 
civil service positions under the United States Government, and also 
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of courses of study and instruction of other kinds, all of which are 
pursued by correspondence. Such other individuals, firms, and cor- 
porations have caused and do now cause their said courses of study 
and instruction, when sold by them, to be transported in commerce 
from the respective States of the United States where they are located, 
to, into and through States other than the State of origin of the ship- 
ment thereof to the purchasers of the same at their respective places 
of location.. Among such competitors are International Correspond- 
ence School, Scranton, Pa.; Franklin Institute, Rochester, N. Y.; 
LaSalle Correspondence Schools, Chicago, Ill.; and American School, 
Chicago, Ll. 

Par. 3. The former use by respondents of the terms “civil service” 
in several of the names used in designating the business conducted 
by them, as aforesaid, namely, “Pergande Civil Service Institute,” 
“Civil Service Institute,” and “Pergande Civil Service Publishing 
Co.” in connection with and in the promotion of the sale of courses 
of study and instruction intended and sold for preparing students 
thereof for examinations for civil service positions under the United 
States Government had the tendency and capacity to create the belief 
among persons solicited to purchase the same that the school so 
designated was in some manner connected with or an agency of or 
authorized or approved by the United States Government or the 
United States Civil Service Commission in giving such instruction. 

The term “civil service” is one widely used by members of the 
public to designate and describe a class of employees of the United 
States Government who, generally speaking, qualify for appoint- 
ments in such service by taking and passing civil service examina- 
tions of the same or similar kind as those for which respondents 
offered training as aforesaid. When the term “civil service” is used 
as a part of the name of a school or business such as that conducted 
by respondents as aforesaid, it suggests such class of Government 
employees and also the United States Civil Service Commission which 
conducts such examinations and exercises jurisdiction over appoint- 
ments to the classified civil service. 

Respondents also used in some of their advertising and printed 
matter circulated to prospective students pictures of the United 
States Capitol or the dome thereof, together with expressions con- 
taining the term “Civil Service” such as “Civil Service Opportuni- 
ties” and “Civil Service Library,” all of which, in the connection 
used, further suggested Government connection as aforesaid. 

Respondents, in advertisements for salesmen for their correspond- 
ence courses inserted in newspapers circulated to the general public 
and in other ways made representations to the effect that they sold 


PERGANDE INSTITUTE, ETC. 465 
456 Findings 


their correspondence courses to the United States Government by 
phrases such as “Sells U. S. Gov’t. * * *? Such representations 
in advertisements for salesmen constituted authority for salesmen to 
make similar representations to prospective students. The repre- 
sentation of sales to the United States Government without qualifi- 
cation, in connection with the sale of correspondence courses for 
civil service examinations, has the tendency and capacity to create 
the belief that such sales to the Government were of correspondence 
courses and that the purchases referred to were made by or at the 
direction or approval of the United States Civil Service Commis- 
sion and for prescribed or recommended use in connection with ex- 
aminations conducted by said Commission. 

Respondents sold no correspondence courses to any branch or de- 
partment of the United States Government. Such sales as respond- 
ents made to any branch or department of the Government were of 
books on civil service subjects and not their correspondence courses. 
Respondents made no sales of books or other material to the United 
States Civil Service Commission nor has said Commission used, 
endorsed, or approved the same. Such sales of books as respondents 
made to any branch of the Government were to divisions thereof 
wholly disconnected from the said Civil Service Commission and 
were of no significance in showing approval by said Commission 
of the books or material involved. Sales were made of books to the 
Library of Congress, the Public Library of the District of Columbia, 
and to instructors at Civilian Conservation Corps camps. The 
United States Civil Service Commission has not endorsed or given 
approval to respondents’ books or courses as means of preparation 
for civil service examinations. 

Par. 4. Respondents in their advertising matter circulated to 
prospective students made representations which imported and im- 
plied that large numbers of educational institutions used its material 
for classroom instruction, that material purchased for such use was 
in considerable volume for study material and that such institutions 
by reason of such use endorse and approve the same. Among such 
representations were the following: 

1,900 educational institutions in 11 countries use Pergande Civil Service 


Examination Material. 
It is the only material sold internationally to educational institutions. 
Sells * * * hundreds of higher educational institutions. 
Altogether almost 2,000 educational institutions are using our material right 
now. 
247 leading business colleges in 44 states and the District of Columbia KNOW 
civil service examinations and use Pergande material, because it is “specialized” 
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and “exact.” Here are four schools in Washington, D. C., acknowledged author- 
ities on text value for civil Service examinations: 


Boyd School for Secretaries, Washington, D. C., 

Strayer College, Washington, D. C., hs 
Capital City College, Washington, D. C., 

Mount Pleasant School for Secretaries, Washington, D. C. 

In regard to the last quotation above, neither Strayer College nor 
the Mount Pleasant School for Secretaries ever purchased respond- 
ents’ material for use by their students as study material. A small 
quantity of respondents’ material was purchased by each of these 
schools but was secured either merely for examination or on approval 
or for mere reference use by instructors. Neither school gave any 
endorsement or approval of respondents’ material. 

Respondents on occasion sent out small pamphlets or books of ma- 
terial on approval without solicitation or orders from the institutions 
to which the same were sent. While respondents produced copies of 
invoices to more than 1,900 educational institutions, yet no differenti- 
ation was made between material sent on approval without order and 
bona fide orders of material in sufficient quantities to indicate use. 
Acceptance of such approval shipments was not sufficient to indicate 
or constitute endorsement or approval of the material so received. 

Par. 5. Respondents in their advertising matter circulated to pro- 
spective students made statements and representations which imported 
or implied that the United States Civil Service Commission made use 
of respondents’ material in framing and compiling its examination 
questions and that said Commission endorses respondents’ material. 
Also, that civil service commissions of subordinate governmental di- 
visions use respondents’ material in compiling their examination 
questions and that they endorse the same. Among such statements 
and representations were the following: 

Used by Civil Service Commissions. 


No other civil service school sells examination material to civil service 
commissions. 


There are no better judges of civil service material than civil service com- 
missions! Here are a number of those that purchased examination material 
from The Pergande Company during June, July, and August, 1934. 

Following the statement last above quoted is listed a number of 
States, cities, and other governmental bodies including “City of 
Baltimore, Maryland.” 

In the case of the city of Baltimore, named above, the City Service 
Commission of Baltimore never ordered any material from respond- 
ents. A small book was sent on approval’ with the privilege of re- 
turning the same or paying therefor the sum of 65 cents. It was 
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paid for as a matter of routine rather than going to the trouble of 
sending it back. It was merely placed in the files and no use thereof 
was ever made by said commission. Respondents, on occasion, sent 
out the same or similar books on approval to the civil service com- 
missions of subordinate governmental bodies without previous requests 
or orders therefor. In such cases, the mere payment for the same did 
not in itself indicate use of the same in framing examination ques- 
tions or endorsement of the material. 

Practically all of respondent’s advertising material distributed to 
prospective students is in reference to preparation for examinations 
conducted by the United States Civil Service Commission. Only 
incidental reference is made therein to examinations conducted by 
subordinate governmental divisions. The use by respondents of 
general statements such as “Used by Civil Service Commissions” and 
those of similar import in connection with descriptive matter in re- 
gard to examinations conducted by the United States Civil Service 
Commission and without qualification or terms of negation to indi- 
cate that the United States Civil Service Commission is not included 
therein has the tendency and capacity to import and imply that the 
United States Civil Service Commission uses respondents’ material 
and endorses the same. 

Par. 6. The representations of respondents as aforesaid had the 
tendency and capacity to confuse, mislead, and deceive members of 
the public into the belief that the school operated by them was in 
some way connected with or authorized or endorsed by the United 
States Government or the United States Civil Service Commission ; 
that their material is used for regular classroom instruction by edu- 
cational institutions named or expressed in numbers and that it is . 
endorsed by them; that their material is purchased and used by the 
United States Civil Service Commission in the conduct of exami- 
nations for appointments to the classified civil service; and that their 
material is made use of by civil service commissions of subordinate 
governmental divisions named in such representations, or referred to 
generally, in conducting examinations and that it is endorsed by 
them, when such are not the facts, and to induce them to buy the 
correspondence courses offered by respondents because of the errone- 
ous beliefs engendered as above set forth and to divert trade to re- 
spondents from competitors engaged in the sale in commerce between 
and among the various States of the United States of correspondence 
courses intended for preparing students thereof for examinations for 
civil service positions under the United States Government, as well as 
from those so engaged in such sale of correspondence courses of other 


kinds. * 
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There were and are among the competitors of respondents, those 
who do not misrepresent and have not misrepresented the courses of 
study and instruction sold by them but who truthfully and accurately 
state the facts in regard thereto. Respondents’ said acts and prac- 
tices tended to and did in fact divert business to the school conducted 
by them from their competitors to the substantial injury and preju- 
dice of such competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondents, G. F. Per- 
gande and M. F. Pergande, are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of G. F. 
Pergande, one of the respondents herein, and Pergande Institute, 
Inc., a corporation, testimony and other evidence taken in part before 
John L. Hornor, an examiner of the Commission theretofore duly 
designated by it, and in part before W. W. Sheppard, an examiner 
of the Commission, duly designated ws substitute examiner therein, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by Harry D. Michael, 
counsel for the Commission, and by John C. Spear, counsel for re- 
spondents, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, doing business as a copartner- 
ship under their own names or under any trade name, or trading 
individually or through or by means of a corporate or other legal 
entity or otherwise, their representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of courses 
of study and instruction intended for preparing students thereof for 
examinations for civil service positions under the United States Gov- 
ernment or under other governmental subdivisions in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

1. Representing by use of the term “civil service” in the name 
under which said business is conducted or by use of a picture or 
pictures of the United States Capitol or the dome thereof, or other- 
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wise, directly or indirectly, or by implication. that the school con- 
ducted by them, or either of them, as aforesaid, is connected with or 
is an agency of, or is authorized or approved by, the United States 
Government or the United States Civil Service Commission. 

2. Representing that the instruction material used in such courses 
is approved, authorized, recommended, or endorsed by the United 
States Civil Service Commission as means of preparing applicants 
for examinations for classified civil service positions under the United 
States Government by the use of general, unqualified, and unrestricted 
statements of sales of material or books to the United States 
Government, or otherwise. 

3. Representing endorsement or use of their instruction material 
by schools, business colleges, or other educational institutions unless 
such institutions named or included by number in such representation 
have in fact endorsed the same or made use of the same for classroom 
instruction purposes. 

4. Representing endorsement or use of their instruction material 
by schools, business colleges, or other educational institutions by 
means of general statements giving the names or numbers of such 
institutions that may have paid for material sent on approval with 
privilege of return or that may have ordered small quantities of 
material, in cases where there is no other basis for the representation 
of endorsement or use. 

5. Representing by general statements of use of their instruction 
material by civil service commissions, that it is used by the United 
States Civil Service Commission when such use referred to only 
includes use by subordinate divisions of Government or unless such 
statement is directly accompanied by a statement in equally con- 
spicuous letters that the material is not used by the United States 
Civil Service Commission. 

6. Representing that civil service commissions endorse or use their 
material unless such representations are based on actual endorsements 
or actual use in the preparation of examination questions. 

7. Representing endorsement or use of their material by civil serv- 
ice commissions by giving any such Commissions by name or number 
when such representations are based only on material sent on ap- 
proval without previous order and later paid for or on other pur- 
chases of material in cases where respondents have no other indication 
or knowledge of endorsement or use. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer OF 


BENJAMIN TUCKER, TRADING AS BEN TUCKER’S AND 
AS HUDSON BAY FUR CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3036. Complaint, Jan. 15, 1937—Decision, July 21, 1938 


Where an individual engaged in conducting a retail fur store establishment, and 
doing a substantial business in the sale of fur garments at retail, and sell- 
ing a portion of his said garments to customers located in other States, and 
dealing in garments made, as the case might be, from (1) processed lamb- 
skins sheared so as to give appearance and effect of true Broadtail, from 
baby Persian lamb of Karakul breed of sheep, or from lambskins processed, 
dressed, and dyed to resemble garments made from baby Persian lambs, 
but inferior to genuine Broadtail in pliability, durability, wearing quality, 
and luster; (2) rabbit and coney skins, so processed, dressed, and dyed as 
to resemble and simulate in appearance garments made from skins and 
furs of seal and beaver, to which they were inferior in pliability and dur- 
ability of leather and in wearing quality and luster; (8) marmot skins, so 
processed, dressed, and dyed as to resemble and simulate in appearance 
garments made from skins and furs of mink, to which they were inferior 
in pliability and durability, and in wearing quality and luster; (4) lamb- 
skins, so dressed and dyed as to resemble garments known to trade and 
purchasing public as “Grey Krimmer,’’ made from species of lamb related 
to Persian lamb group, but inferior thereto in pliability and durability of 
leather and in wearing quality and luster; (5) muskrat skins, so processed, 
dressed, and dyed as to resemble and simulate garments made from skins 
and furs of seal, but inferior thereto in pliability and durability and in 
wearing quality and luster; and in competition, as thus engaged, with manu- 
facturers, sellers, and distributors of like and similar products, who truth- 
fully advertise and represent the nature, merit, quality, and value of their 
respective products and the furs from which said products are made, and 
who do not advertise and otherwise represent that their products have 
merits, qualities, or values which they do not possess— 

Caused certain of his fur garments, in advertisements thereof, to be variously 
represented or designated as “American Broadtail,” “Beaver,” “Beaverette,” 
“Black Seal,’ “Grey Krimmer,” “Hudson Seal,” “Mink Marmot,” “a Persian 
Swagger,” and “Seal,” without further qualifications in some of said ad- 
vertisements, and with words in others “Dyed Coney,’ “Dyed Muskrat,” 
or “Processed Lamb,” notwithstanding fact said garments were not made 
from furs and skins of seal, beaver, mink, etc., as above represented and 
implied, and said qualifications, when made, were as footnotes, at a dis- 
tance from matter to which they referred, and in such small type as to 
be practically unreadable, and not sufficiently informative to place pur- 
chasers and prospective purchasers on notice as to true composition or 
nature of garments in question, described as aforesaid, as in fact made 
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from dyed coney, dyed muskrat, or processed lamb, and from furs and 
skins other than those of seal, beaver, and mink; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of his said fur garments into mistaken and erroneous belief 
that said articles thus designated as “Beaver,” “Beaverette,” “Black Seal,” 
“Hudson Seal,” ‘Mink Marmot,” and “Seal” were made from seal, beaver, 
and mink furs and skins, and that garments described as “Grey Krimmer” 
and “Persian Swagger” were made from genuine Persian lambskins, and 
to mislead and deceive substantial portion of purchasing public into 
erroneous belief that said representations were true, and with effect of 
thereby inducing number of said purchasing public, by reason of such 
mistaken and erroneous beliefs, to buy substantial volume of its said 
products, and thereby unfairly divert trade to it from other individuals 
and concerns who truthfully advertise the fur garments sold by them; 
to the substantial injury of competition in commerce: 

Heid, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Mr. Abraham Grenthal and Mr. Archibald Palmer, of New York 
City, and Mr. Charles J. Siegel, of Brooklyn, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Benjamin 
Tucker, an individual trading as Ben Tucker’s and as Hudson Bay 
Fur Co., hereinafter referred to as respondent has been and is using 
unfair methods of competition in commerce as “commerce” is defined 
in said Act of Congress, and it appearing to said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Benjamin Tucker, is an individual trad- 
ing under the name and style of Ben Tucker’s and as Hudson Bay 
Fur Co., with his principal place of business located at 194 Livingston 
Street in the city of Brooklyn, in the State of New York. Respond- 
ent for more than 1 year last past has been and still is engaged in 
business as a furrier, offering for sale and selling his products in 
commerce between the State of New York and the several States of 
the United States and in the District of Columbia. 

When said products are sold, respondent transports them from his 
place of business in the State of New York to the purchasers thereof 
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located in the States of the United States other than the State of New 
York and in the District of Columbia. 

There has been for more than 1 year last past, and still is, a con- 
stant current of trade and commerce in said products thus sold and 
distributed by respondent, between and among the various States of 
the United States and in the District of Columbia. Respondent is 
now, and for more than 1 year last past has been engaged in substan- 
tial competition with other individuals, firms, partnerships, and cor- 
porations engaged in the manufacture and distribution of like and 
similar products and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business as aforesaid, the 
respondent in soliciting the sale of and selling his said products, and 
for the purpose of creating a demand upon the part of the purchas- 
ing public for said products, now causes and for more than 1 year 
last past has caused advertisements to be issued and published in 
various periodicals and publications having a general circulation in 
the various States of the United States and in other forms of printed 
matter and in other ways. 

In said advertisements respondent has caused certain of his furs 
and fur coats to be variously represented or designated as “American 
Broadtail,” “Beaver,” “Beaverette,” “Black Seal,” “Grey Krimmer,” 
“Hudson Seal,” “Lapin,” “Mink Marmot,” “Persian Swagger,” and 
“Seal.” In certain of said advertisements, the designations above set 
out are made without qualifications of any kind. Im other of said 
advertisements, the words “Dyed Coney,” or “Dyed Muskrat,” or 
“Processed Lamb” appear as a parenthesized footnote, each such 
footnote having one or more asterisks before it to correspond with 
the asterisk or asterisks beside the aforementioned names purporting 
to refer to furs or fur coats or other furry garments intended to be 
so described. Said footnotes, which are in such small type as to be 
practically unreadable, are not in close proximity to said designations 
above set out, but are widely separated therefrom. 

Said designations purport to be descriptive of respondent’s furs, 
fur coats, and other furry garments and serve as representations 
that said garments are made from furs and skins of seal, beaver, 
and mink and also to be such garments as otherwise represented. 

Par. 3. In truth and in fact, the garments offered for sale and 
sold by the respondent, bearing the designations above set out, are 
made from furs and skins atic than furs and skins from the oa, 
beaver, and mink. A number of said garments are made from lana: 
skins, processed, dressed, and dyed to resemble garments known to 
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the trade and purchasing public as “American Broadtail.” Gar- 
ments made of genuine American broadtail are understood by the 
trade and informed purchasing public to be made from Persian lamb 
and caracula. The garments thus processed, dressed, and dyed by 
respondent and offered for sale and sold by him as “American Broad- 
tail” are inferior to genuine American broadtail in pliability and 
durability of the leather and in the wearing quality and luster of 
the fur. A number of said garments are made from rabbit and 
coney skins so processed, dressed, and dyed as to resemble garments 
made from skins and furs of seal and beaver, in appearance only. 
Said coney and rabbitskins are inferior to the skins of the seal and 
beaver in pliability and durability of the leather and in the wearing 
quality and luster of the fur. A number of said garments are made 
from marmot, so processed, dressed, and dyed as to resemble and 
simulate garments made of mink in appearance only. Said marmot 
skins are inferior to the skins of the mink in pliability and durability 
of the leather and in the wearing quality and luster of the fur. A 
number of said garments are made from closely sheared and dyed 
rabbitskins, so processed, dressed, and dyed as to resemble garments 
understood by the trade and informed purchasing public to be 
“Lapin coats.” Said closely sheared and dyed rabbitskins are in- 
ferior to the skins used in the manufacture of genuine Lapin coats. 
A number of said garments are made of Persian lamb, so processed, 
dressed, and dyed as to resemble garments known to the trade and 
informed purchasing public as “Grey Krimmer.” Said Persian 
lambskins are inferior to genuine grey krimmer coats in pliability 
and durability of the leather and in the wearing quality and luster 
of the fur. A number of said garments are advertised, offered for 
sale, and sold to the purchasing public as “Persian Swagger Coats.” 
The words “Persian Swagger Coats” was not and is not a recog- 
nized name among the trade and informed purchasing public for 
any fur, and the suggestion of Persian origin of the materials enter- 
ing into the making of such a garment, thus named, was and is mis- 
leading and deceiving to purchasers and prospective purchasers 
thereof. A number of said garments are made from muskrat skins, 
so processed, dressed, and dyed as to resemble garments made from 
skins and furs of the seal. Said muskrat skins are inferior to the 
skins of the seal in pliability and durability of the leather, and in 
the wearing quality and luster of the fur. 

Par. 4. There are among the competitors of the respondent in 
commerce as herein set out, manufacturers, sellers, and distributors 
of like and similar products who truthfully advertise and represent 
the nature, merit, quality, and value of their respective products 
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and the furs from which said products are made. There are also 
among such competitors of the respondent, manufacturers, sellers, 
and distributors of like and similar products who do not advertise 
and otherwise represent that their products have merits, qualities, or 
values which they do not have. 

Par. 5. The above-alleged acts and practices of respondent have 
the capacity and tendency to deceive and mislead purchasers and 
prospective purchasers into the erroneous belief that the respondent’s 
representations set out in paragraph 2 hereof are true, and into the 
purchase of respondent’s products on account of such beliefs. 
Thereby trade is unfairly diverted to respondent from respondent’s 
competitors in commerce as herein set out, referred to in paragraph 
4 hereof, and as a consequence thereof, substantial injury is done, and 
has been done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 6. Said acts and practices of respondent are all to the prej- 
udice of the public and respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Rerort, Finpines as TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 15, 1937, issued and 
served its complaint in this proceeding upon respondent, Benjamin 
Tucker, trading as Ben Tucker’s and as Hudson Bay Fur Co., charg- 
ing him with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony, 
and other evidence in support of the allegations of said complaint 
were introduced by Joseph C. Fehr, attorney for the Commission, 
and in opposition to the allegations of the complaint by Archibald 
Palmer, attorney for the respondent, before Miles J. Furnas, an 
examiner of the Commisison theretofore duly designated by it; and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony, and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel; and the Commission having duly considered 
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the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent Tucker, is an individual trading under 
the names and styles of Ben Tucker’s and Hudson Bay Fur Co. His 
principal place of business is located at 194 Livingston Street, Brook- 
lyn, N. Y. For many years respondent has maintained a retail fur 
store establishment where he does a substantial business selling fur 
garments at retail. The fur garments sold by him range from as 
low as $35 per garment to not higher than $150 per garment. ‘His 
gross annual sales amount to approximately $60,000. Respondent 
sells a portion of his said fur garments to customers located in States 
other than the State of New York, upon orders received at his store 
in Brooklyn, N. Y. 

When such orders are received respondent ships his garments from 
his aforesaid place of business in New York, N. Y., to the purchasers 
thereof at their respective locations in States of the United States 
cther than the State of New York and in the District of Columbia. 
Such shipments are made by both parcel post and express. 

Par. 2. Respondent is now, and for several years last past has been, 
in competition with other individuals, and with firms, partnerships, 
and corporations engaged in the distribution and sale of like and 
similar fur garments in commerce among and between the various 
States of the United States, and in the District of Columbia. 

Par. 3. In soliciting the sale of and selling his said fur garments, 
and for the purpose of creating a demand upon the part of the pur- 
chasing public for said fur garments the respondent now causes, and 
for several years last past has caused, advertisements to be issued and 
published, principally by way of circulars, and also in newspapers 
and in other forms of printed matter. 

In said advertisements respondent has caused certain of his fur 
garments to be variously represented or designated as “American 
Broadtail,” “Beaver,” “Beaverette,” “Black Seal,” “Grey Krimmer,” 
“Hudson Seal,” “Mink Marmot,” “Persian Swagger,” and “Seal.” In 
certain of said advertisements, the designations above set out are 
made without qualifications of any kind. In other of said advertise- 
ments, the words “Dyed Coney,” or “Dyed Muskrat,” or “Processed 
Lamb” appear as a parenthesized footnote, each such footnote having 
one or more asterisks before it to correspond with the asterisk or 
asterisks beside the aforementioned names purporting to describe 
anid refer to such furs or fur coats or other fur garments. Said foot- 
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notes, which are in such small type as to be practically unreadable, 
are not in close proximity to said designations above set out, but are 
widely separated therefrom. The aforesaid qualifying words some- 
times used in respondent’s advertisements are not sufficiently informa- 
tive to place purchasers and prospective purchasers on notice that 
the aforesaid garments described by use of the designations “Seal,” 
“Black Seal,” “Beaver,” “Beaverette,” “American Broadtail,” “Mink 
Marmot,” “Persian Swagger,” and “Grey Krimmer,” are in fact made 
from coney, dyed muskrat, or processed lamb. 

Said designations purport to be descriptive of respondent’s furs, 
fur coats, and other fur garments, thus advertised and sold by re- 
spondent, and serve as representations to prospective customers that 
said garments are made from furs and skins of seal, beaver, and mink 
and also are such garments as otherwise represented. 

Par. 4. In truth and in fact, the garments offered for sale and sold 
by the respondent, bearing the designations above set out, are made 
from furs and skins other than furs and skins of seal, beaver, and 
mink. Garments known as “American Broadtail” are made from 
processed lambskins sheared so as to give the appearance and effect 
of true broadtail, which comes from the baby Persian lamb of the 
Karakul breed of sheep. A number of respondent’s said garments 
are made from lambskins, processed, dressed, and dyed to resemble 
garments made from the baby Persian lamb. The garments thus 
processed, dressed, and dyed by respondent and offered for sale and 
sold by him as “American Broadtail” are inferior to genuine broad- 
tail in phability and durability of the leather and in the wearing 
quality and luster of the fur. 

A number of respondent’s said garments are made from rabbit 
and coney skins so processed, dressed, and dyed as to resemble and 
simulate garments made from skins and furs of seal and beaver, 
in appearance only. Said coney and rabbitskins are inferior to the 
skins of the seal and beaver in pliability and durability of the leather 
and in the wearing quality and luster of the fur. 

A number of respondent’s said garments are made from marmot 
skins, so processed, dressed, and dyed as to resemble and simulate 
garments made from skins and furs of mink, in appearance only. 
Said marmot skins are inferior to the skins of the mink in pliability 
and durability of the leather, and in the wearing quality, and luster 
of the fur. 

A number of respondent’s said garments are made of lambskins, 
so dressed and dyed as to resemble garments known to the trade and 
purchasing public as “Grey Krimmer” made from a species of lamb 
related to the Persian lamb group. Respondent’s said garments so 
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made are inferior to grey krimmer coats in pliability and durability 
of the leather and in the wearing quality and luster of the fur. 

A number of respondent’s said garments are advertised, offered 
for sale, and sold to the purchasing public as “Persian Swagger 
Coats.” The words “Persian Swagger Coats” were not and are not 
a recognized name among the trade and purchasing public for any 
fur, and the suggestion of Persian origin of the materials entering 
into the making of such garment, thus named, was and is misleading 
and deceptive to purchasers and prospective purchasers thereof. 

A number of respondent’s said garments are made from muskrat 
skins, so processed, dressed, and dyed as to resemble and simulate 
garments made from skins and furs of the seal. Said muskrat skins 
are inferior to the skins of the seal in phiability and durability of 
the leather and the wearing quality and luster of the fur. 

Par. 5. The commission finds from the testimony of experts on 
furs and on the use of fur nomenclature that the proper and correct 
way to describe furs, fur coats, and other fur garments made from 
furs and skins dyed or processed so as to resemble and simulate in 
appearance other furs and skins is to designate or describe such 
garments where in the fur has been dyed or processed to resemble 
and simulate another fur by using the correct name of the fur as the 
last word of the description or designation thereof, immediately 
preceded by the words “Dyed” or “Processed” as the case may be, 
compounded with the name of the simulated fur, as follows: “Seal- 
Dyed Coney,” “Hudson Seal-Dyed Muskrat,” “Beaver-Dyed Coney,” 
“Beaverette-Dyed Coney,” “Grey Krimmer-Dyed Lamb,” “American 
Broadtail-Dyed Lamb,” or “American Broadtail-Processed Lamb,” 
or “Persian Swagger-Dyed Lamb,” and “Mink-Dyed Marmot.” It is 
further found that respondent’s method of advertisimg and repre- 
senting his furs and fur garments has the capacity and tendency to 
mislead and deceive purchasers and prospective purchasers of his 
said fur garments into the mistaken and erroneous belief that said 
garments designated as “Beaver,” “Beaverette,” “Black Seal,” “Hud- 
son Seal,” “Mink Marmot,” and “Seal,” thus offered for sale and sold 
by respondent, are made from seal, beaver, and mink furs and skins, 
and that other fur garments described as “Grey Krimmer,” and 
“Persian Swagger” are made from genuine Persian lambskins. 

Par. 6. There are among the competitors of the respondent in com- 
merce as herein set out, manufacturers, sellers, and distributors of 
like and similar products who truthfully advertise and represent the 
nature, merit, quality, and value of their respective products and the 
furs from which said products are made and who do not advertise 
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and otherwise represent that their products have merits, qualities, or 
values which they do not have. 

Par. 7. The deceptive and misleading statements and representa- 
tions used by respondent as hereinabove set forth, in offering for sale 
and selling his fur garments, were and are calculated to, and had, and 
now have, a tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous belief that 
said representations are true. Further, as a consequence of such mis- 
taken and erroneous beliefs, induced by the aforesaid representations 
of the respondent, a number of the purchasing public have purchased 
a substantial volume of respondent’s said fur garments, with the result 
that trade has been diverted unfairly from other individuals, partner- 
ships, firms, and corporations also engaged in offering for sale and 
selling fur garments, who truthfully advertise the fur garments sold 
by them. Asa result thereof, substantial injury has been and is now 
being done by the respondent to competition in commerce among and 
between the various States of the United States, and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Benjamin 
Tucker, an individual trading as Ben Tucker’s, and as Hudson Bay 
Fur Co., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
in violation of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by counsel for the Commission 
and counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It 7s ordered, That the respondent, Benjamin Tucker, trading as 
Ben Tucker’s and as Hudson Bay Fur Co., his representatives, agents, 
and employees, in connection with the advertising, offering for sale, 
and selling of furs and fur garments in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Describing furs or fur garments in any other way than by the 
use of the correct name of the fur as the last word of the description 
or designation thereof. 
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2. Describing furs or fur garments wherein the fur has been dyed 
or processed to simulate another fur without using the correct name 
of the fur as the last word of the description or designation thereof, 
immediately preceded by the word “Dyed” or “Processed” compounded 
with the name of the simulated fur. 

3. Using the words “Seal,” “Black Seal,” “Hudson Seal,” “Beaver,” 
“Beaverette,” “American Broadtail,’ “Mink Marmot,” “Persian 
Swagger,” and “Grey Krimmer,” as descriptive of furs and fur gar- 
ments made from muskrat, coney (rabbit), marmot, or lamb, alone 
or in connection, combination, or conjunction with any other word or 
words unless and until the word “Seal,” or the words “Black Seal,” 
“Hudson Seal,” “Beaver,” “Beaverette,” “Mink Marmot,” “American 
Broadtail,” “Persian Swagger,” “Grey Krimmer” are compounded 
with the word “Dyed” or “Processed,” and such words so compounded 
are immediately followed by the true name of the fur, as “Hudson ~ 
Seal-Dyed Muskrat,” “Seal-Dyed Coney,” “American Broadtail- 
Processed Lamb,” “Mink-Dyed Marmot,” “Grey Krimmer-Dyed 
Lamb.” 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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ROY B. DAVIS, INDIVIDUALLY AND TRADING AS GREAT 
LAKES NOVELTY COMPANY AND GREAT LAKES RADIO 
AND NOVELTY COMPANY i 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3323. Complaint, Feb. 3, 1938—Decision, July 21, 1938 


Where an individual engaged in the sale and distribution of radios, washing 
machines, electric razors, other electrical appliances, and other articles of 
merchandise, in commerce among the various States and in the District of 
Columbia— 

Sold said merchandise under a plan involving the sale of push card chances by 
operators compensated by premiums or prizes, and in accordance with 
which plan the number punched by chance determined the amount paid, if 
any, for his chance by the purchaser, and also whether or not by virtue 
of such chance selection of a number the person making such selection 
received certain merchandise, and in which chance selection of one of a 
large number of feminine names corresponding with name concealed under 
master seal, following sale of all chances, gave recipient choice of certain 
specified articles without further charge; and fact as to whether customer 
paid nothing or a sum of money ranging from 1 cent to 35 cents for article 
of merchandise included, value of which in any case exceeded said larger 
figure, or received nothing, and particular article received, were determined 
wholly by lot or chance; in violation of established public policy of United 
States, and contrary to criminal statutes of many of the States, and in 
competition with many who were unwilling to offer or sell their merchandise 
so as to involve game of chance, and refrained from so doing; 

With result that many purchasers were attracted by element of chance involved 
in his said sales method, and thereby induced to buy his merchandise in 
preference to same or similar goods of competitors who do not use such or 
equivalent methods, and with tendeney and capacity unfairly to divert to 
him, because of said game of chance, trade and custom from competitors 
who do not use such or equivalent methods, to exclude from said merchan- 
dise trade all competitors who are unwilling to, and do not, use same, lessen 
competition in said trade, tend to create a monopoly thereof in him and 
in such other competitors as use same or equivalent methods, and deprive 
purchasing public of benefits of free competition in said trade, and with 
tendency and capacity unfairly to eliminate therefrom all actual competi- 
tors, and exclude therefrom all potential competitors, who do not adopt 
and use such or any method involving game of chance or sale of chance 
thus to win merchandise, as contrary to public policy or criminal statutes 
as aforesaid, or as detrimental to public morals and to morals of purchasers : 

Held, That said acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


1'Through error respondent Roy H. Davis was named in the complaint as Roy B. Davis. 
See findings, infra, at p. 484. . 
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Before Mr. William C. Reeves, trial examiner. 
Mr, Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Roy B. 
Davis, individually, and trading as Great Lakes Novelty Co., and 
Great Lakes Radio and Novelty Co., hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent Roy B. Davis is an individual doing 
business under the trade names and styles of Great Lakes Novelty 
Co. and Great Lakes Radio and Novelty Co., with his principal office 
and place of business located at 1737 Howard Street, Chicago, Ill. 
He is now, and for some time last past has been, engaged in the sale 
and distribution of radios, washing machines, electric razors, other 
electrical apphances, and other articles of merchandise, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Respondent causes and has caused said products when sold to be 
shipped from his place of business in the State of Lllinois to pur- 
chasers thereof, some located in the State of Illinois and others 
located in the various other States of the United States and in the 
District of Columbia. In the course and conduct of his business 
respondent is now, and for some time last past has been, in substan- 
tial competition with other individuals and with corporations and 
partnerships engaged in the sale and distribution of like and similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
his products in interstate commerce, has adopted and pursued and 
still continues the following methods and practices: 

Respondent distributes to the public, through the United States 
mail in interstate commerce, certain literature and instructions, in- 
cluding paper push cards and order blanks and containing illustra- 
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tions of his products, and circulars explaining respondent’s plan of 
selling merchandise and of allotting it and other articles as premiums 
or prizes to the operators of the push cards. One of respondent’s 
push cards bears 112 feminine names, with ruled columns on the 
reverse side thereof for writing in the name of the customer opposite 
the feminine name selected. Said push card has 112 small, partially 
perforated discs marked “push,” below each of which is printed one 
of the feminine names printed alphabetically on the reverse side of 
the card. Concealed within each disc is a number, which is disclosed 
when the disc is pushed or separated from the card. The push card 
also has a large master seal, and concealed under this seal is one of 
the feminine names appearing on the reverse side of the card. The 
push card bears printed legends or instructions as follows: 


PERSON SELECTING NAME UNDER SEAL RECEIVES 
CHOICE OF ARTICLES 
FOR 1¢ TO 35¢ 
FREE 
Nos. 11—12—13—14 
15—16—17—18—19 
PAY NOTHING 
Do not remove seal until entire card is sold. 


4—HXTRA WINNERS—4 
Nos. 23—33—43 and Last Sale 
Hach Receive 
A GENUINE TARCO VACUUM PEN-PENCIL SET 
$2.50 Value 


Numbers 1 to 85 Pay What You Draw 
All Numbers over 35 Only Pay 35¢ 
NONE HIGHER 


Write Purchasers Name on Back of Card— 
Opposite Name Selected 


U. 8S. Gov’t tax of 10% has been paid 
on this ecard 
PUSH OUT DISC WITH PENCIL OR ANY POINTED OBJECT 


Sales of respondent’s products by means of said push cards are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends. The representative soliciting 
sales by means of said card receives a choice of certain specified 
articles of merchandise without further charge or additional service. 
The numbers under the discs are concealed from purchasers and 
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prospective purchasers, and they do not know how much they will 
have to pay for the privilege of selecting a particular name, or 
whether the selection will be without charge, or what article of mer- 
chandise if any, they are to receive, until the selection has been made 
and the disc removed from the card. The name under the master 
seal is concealed from purchasers and prospective purchasers until 
all of the names have been selected and the discs removed from the 
card. The value of the various articles varies, but the retail value 
of each article is greater than 35 cents. The purchasing public is 
thus induced and persuaded to purchase pushes from said card in the 
hope of selecting a prize-winning name or number and thus obtain- 
ing an article of merchandise for a price of 35 cents or less, or with- 
out charge. The fact as to whether the customer pays nothing or a 
sum of money from 1 cent to 35 cents for an article of merchandise, 
and the fact as to whether a customer receives nothing or an. article 
of merchandise, and the fact as to which article of merchandise the 
purchaser is to receive are determined wholly by lot or chance. 

Respondent, in the sale and distribution of his said merchandise, has 
used various devices similar to the one hereinabove described and 
varying only in detail. 

Par. 3. Respondent, in selling his said merchandise in connection 
with the foregoing push cards, conducts lotteries or places in the hands 
of others the means of conducting lotteries in the sale of his merchan- 
dise in accordance with the sales plan hereinabove set forth. The sale 
of respondent’s said merchandise to the purchasing public, as herein- 
above alleged, involves a game of chance or the sale of a chance to 
procure respondent’s merchandise, contrary to the established public 
policy of the United States, and contrary to criminal statutes of many 
of the States of the United States. By reason of said facts, many com- 
petitors of respondent are unwilling to offer for sale or sell their mer- 
chandise so as to involve a game of chance, and said competitors refrain 
therefrom. Many purchasers of said merchandise are attracted by 
the element of chance involved in respondent’s sales method, as above 
described, and are thereby induced to purchase respondent’s merchan- 
dise in preference to the same or similar merchandise of respondent’s 
competitors who do not use the same or equivalent methods. 

Par. 4. The use of said method by respondent has the tendency and 
capacity unfairly to divert to respondent, because of said game of 
chance, trade and custom from his competitors who do not use the 
same or equivalent methods, to exclude from said merchandise trade 
all competitors who are unwilling to, and who do not use the same or 
equivalent methods, to lessen competition in said trade, to tend to 
create a monopoly of said trade in respondent and in such other com- 
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petitors as use the same or equivalent methods, and to deprive the pur- 
chasing public of the benefit of free competition in said trade. The 
use of said method by respondent has the tendency and capacity 
unfairly to eliminate from said trade all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and use 
the said method or any method involving a game of chance or the sale 
of a chance to win merchandise by chance because such method is con- 
trary to public policy or to criminal statutes of certain of the States of 
the United States, or because they are of the opinion that such method 
is detrimental to public morals and to the morals of purchasers of said 
merchandise, or because of any other or all of such reasons. 

Par. 5. The aforesaid method, acts, and practices of respondent are 
all to the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Rerort, Frnprnes aS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 38, 1988, issued and 
thereafter served its complaint in this proceeding upon the respond- 
ent Roy H. Davis, erroneously named in the complaint as Roy B. 
Davis, individually and trading as Great Lakes Novelty Co. and 
Great Lakes Radio and Novelty Co., charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint the respond- 
ent filed an answer admitting all the material allegations of the com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure. Thereafter this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the answer of respondent, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent Roy H. Davis (erroneously named 
in the complaint as Roy B. Davis) is an individual doing business 
under the trade names and styles of Great Lakes Novelty Co. and 
Great Lakes Radio and Novelty Co., with his principal office and 
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place of business located at 1737 Howard Street, Chicago, Ill. He is 
now, and for some time last past has been, engaged in the sale and 
distribution of radios, washing machines, electric razors, other elec- 
trical appliances, and other articles of merchandise, in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. Respondent causes and has caused said prod- 
ucts when sold to be shipped from his place of business in the State 
of Illinois to purchasers thereof, some located in the State of Illinois 
and others located in the various other States of the United States 
and in the District of Columbia. In the course and conduct of his 
business respondent is now, and for some time last past has been, in 
substantial competition with other individuals and with corporations 
and partnerships engaged in the sale and distribution of like and 
similar articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
his products in interstate commerce, has adopted and pursued and 
still continues the following methods and practices: 

Respondent distributes to the public, through the United States 
mail in interstate commerce, certain literature and instructions, in- 
eluding paper push cards and order blanks and containing illustra- 
tions of his products, and circulars explaining respondent’s plan of 
selling merchandise and of allotting it as premiums or prizes to the 
operators of the push cards. One of respondent’s push cards bears 
112 feminine names, with ruled columns on the reverse side thereof 
for writing in the name of the customer opposite the feminine 
name selected. Said push card has 112 small, partially perforated 
discs marked “push,” below each of which is printed one of the 
feminine names printed alphabetically on the reverse side of the 
ecard. Concealed within each disc is a number, which is disclosed 
when the disc is pushed or separated from the card. The push card 
also has a large master seal, and concealed under this seal is one of 
the feminine names appearing on the reverse side of the card. The 
push card bears printed legends or instructions as follows: 

PERSON SELECTING NAME UNDER SEAL RECEIVES 
CHOICE OF ARTICLES 
FOR 1c TO 35c 
FREE 
Nos. 11—12—13—14 
15—16—17—18—19 
PAY NOTHING 
Do not remove seal until entire card is sold. 


486 FEDERAL TRADE COMMISSION DECISIONS 
Findings j 27 F. T. C. 


4—EXTRA WINNERS—4 
Nos, 23—33—48 and Last Sale Each Receive 
A GENUINE TARCO VACUUM PEN-PENCIL SET 
$2.50 Value 


Numbers 1 to 35 Pay What You Draw 
All Numbers over 35 only pay 35¢ 
NONE HIGHER 


Write Purchaser’s Name on Back of Card— 
Opposite Name Selected 


U. S. Gov't tax of 10% has been paid 
on this card 


PUSH OUT DISC WITH PENCIL OR ANY POINTED 
OBJECT 


Sales of respondent’s products by means of said push cards are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends. The representative soliciting 
sales by means of said card receives a choice of certain specified 
articles of merchandise without further charge or additional service. 
The numbers under the discs are concealed from purchasers and 
prospective purchasers, and they do not know how much they will 
have to. pay for the privilege of selecting a particular name, or 
whether the selection will be without charge, or what article of mer- 
chandise, if any, they are to receive, until the selection has been made 
and the disc removed from the card. The name under the master 
seal is concealed from purchasers and prospective purchasers until all 
of the names have been selected and the discs removed from the card. 
The value of the various articles varies, but the retail value of each 
article is greater than 35 cents. The purchasing public is thus in- 
duced and persuaded to purchase pushes from said card in the hope 
of selecting a prize-winning name or number and thus obtaining an 
article of merchandise for a price of 35 cents or less, or without 
charge. The fact as to whether the customer pays nothing or a 
sum of money from 1 cent to 35 cents for an article of merchandise, 
and the fact as to whether a customer receives nothing or an article of 
merchandise, and the fact as to which article of merchandise the pur- 
chaser is to receive are determined wholly by lot or chance. 

Respondent, in the sale and distribution of his said merchandise, 
has used various devices similar to the one hereinabove described and 
varying only in detail. 
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Par. 3. The respondent, in selling his said merchandise in connec- 
tion with the foregoing push cards, conducts lotteries or places in 
the hands of others the means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plan hereinabove set 
forth. The sale of respondent’s said merchandise to the purchasing 
public as herein found involves a game of chance or the sale of a 
chance to procure respondent’s merchandise, contrary to the estab- 
lished public policy of the United States, and contrary to criminal 
statutes of many of the States of the United States. By reason of 
said facts, many competitors of respondent are unwilling to offer 
for sale or sell their merchandise so as to involve a game of chance, 
and said competitors refrain therefrom. Many purchasers of said 
merchandise are attracted by the element of chance involved in re- 
spondent’s sales method, and are thereby induced to purchase respond- 
ent’s merchandise in preference to the same or similar merchandise 
of respondent’s competitors who do not use the same or equivalent 
methods. 

Par. 4. The use of said method by respondent has the tendency 
and capacity unfairly to divert to respondent, because of said game 
of chance, trade and custom from his competitors who do not use 
the same or equivalent methods, to exclude from said merchandise 
trade all competitors who are unwilling to, and who do not, use the 
same or equivalent methods, to lessen competition in said trade, to 
tend to create a monopoly of said trade in respondent and in such 
other competitors as use the same or equivalent methods, and to 
deprive the purchasing public of the benefit of free competition in 
said trade. The use of said method by respondents has the tendency 
and capacity unfairly to eliminate from said trade all actual competi- 
tors and to exclude therefrom all potential competitors who do not 
adopt and use the said method or any method involving a game of 
chance or the sale of a chance to win merchandise by chance because 
such method is contrary to public policy or to the criminal statutes 
of certain of the States of the United States, or because they are 
of the opinion that such method is detrimental to public morals and 
to the morals of purchasers of said merchandise. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Order O27 BY DG: 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Roy H. Davis (erroneously 
named in the complaint as Roy B. Davis), individually and trading 
as Great Lakes Novelty Co. and Great Lakes Radio and Novelty Co., 
his agents, representatives, and employes, in connection with the 
offering for sale, sale, and distribution of radios, washing machines, 
electric razors, and other articles of merchandise in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices for the purpose of enabling such persons to 
dispose of or sell such articles of merchandise by the use thereof. 

2. Mailing, shipping, or transporting to his agents or to distrib- 
utors or to members of the public, push cards or other lottery devices 
so prepared or printed as to enable such persons to sell or distribute 
such articles of merchandise by the use thereof. 

3. Selling or otherwise disposing of such articles of merchandise 
by the use of push cards or any other lottery device. 

It is further ordered, That said respondent shall, within 60 days 
from the date of service of this order upon him, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which he has complied therewith. 
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In THE MATTER OF 


CELIA SARASIN, INDIVIDUALLY AND TRADING AS 
UNIVERSAL ADVERTISERS SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3335. Complaint, Feb. 12, 1938—Decision, July 21, 1988 


Where individual, engaged in sale and distribution of electric razors, pen and 
pencil sets, and other articles of merchandise in commerce, in soliciting, 
selling, and distributing said merchandise— 

Furnished various devices and plans of merchandising, involving operation of 
games of chance, gift enterprises, or lottery schemes, through which such 
merchandise was distributed to ultimate consumers wholly by lot or chance, 
under sales plan pursuant to which, substantially, operators thereof, se- 
cured by her and compensated through receipt as premiums of articles of 
said merchandise, sell push card chances, number on which, secured by 
chance by person making selection, decides how much, if any, such person 
pays for chance, and whether or not such person receives article of mer- 
chandise also included, and chance selection of feminine name from large 
number displayed, corresponding with name concealed under card’s large 
master seal, determines whether or not person receives article of merchan- 
dise announced as a prize for such selection ; 

With effect of thereby supplying to and placing in hands of others means of 
conducting lotteries in sale of her merchandise, in accordance with said 
plan, contrary to established public policy of the United States Government, 
and in violation of the criminal laws; 

With result that many persons, attracted by said method and element of chance 
involved in sale of such articles, value of which exceeded cost of a chance, 
were induced to buy and sell such merchandise, in preference to that of 
competitors, many of whom are unwilling to adopt and use such a method, 
or any method involving a game of chance or sale of a chance to win by 
chanee, or any method contrary to public policy, and refrain therefrom, 
and with effect of unfairly diverting custom and trade to her from her 
said competitors who do not use the same or an equivalent method: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. D. C. Daniel for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Celia 
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Sarasin, individually, and trading as Universal Advertisers Service, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. The respondent Celia Sarasin is an individual do- 
ing business under the trade name and style of Universal Adver- 
tisers Service, with her principal office and place of business located 
at 1933 South Homan Avenue, Chicago, Ill. She is now, and for 
some time last past has been, engaged in the sale and distribution 
of electric razors, pen and pencil sets, and other articles of mer- 
chandise in commerce between and among the various States of the 
United States. She causes and has caused said merchandise when 
sold to be transported from her principal place of business in the 
State of Illinois to purchasers thereof in Illinois and in other States 
of the United States, at their respective points of location. There 
is now, and has been for some time last past, a course of trade and 
commerce by said respondent in such merchandise between and 
among the various States of the United States. In the course and 
conduct of said business respondent is in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of similar or like articles of merchandise, in 
commerce between and among the various States of the United States. 

Par. 2. In the course and conduct of her business, as described 
in paragraph one hereof, the respondent, in soliciting the sale of and 
in selling and distributing the said merchandise, has furnished 
various devices and plans of merchandising which involve the opera- 
tion of games of chance, gift enterprises, or lottery schemes, by 
which said merchandise is distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was, and is, substantially as follows: 

Respondent causes and has caused to be distributed to the purchas- 
ing public, through the United States mails in interstate commerce, 
certain advertising literature, including, among other things, push 
cards, order blanks, advertisements containing illustrations of her 
merchandise, and circulars explaining respondent’s plan of selling 
said merchandise and of allotting it as premiums or prizes to the 
operators of the push cards. One of respondent’s push cards bears 
91 feminine names, with ruled columns on the reverse side thereof 
for writing in the name of the customer opposite the feminine name 
selected. Said push card has 81 small partially perforated discs 
marked “push,” below each of which is printed one of the feminine 
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names printed alphabetically on the reverse side of the card. Con- 
cealed within each dise is a number, which is disclosed when the disc 
is pushed or separated from the card. The push card also has a 
large master seal, and concealed under this seal is one of the feminine 
names appearing on the card. The push card bears printed legends 
or instructions as follows: 

SELECT YOUR FAVORITE GIRLS NAME 


and receive a 
$15.00 MARVEL ELECTRIC DRY SHAVER 


NUMBERS 1 TO 10 FREE 
11 TO 25 PAY WHAT YOU DRAW 
ALL NUMBERS OVER 25 ONLY PAY 25¢ 
NO HIGHER 


Number 33 and Last Sale Hach Receive a 
GENUINE TARCO PEN & PENCIL SET 


Write Your Name Opposite 
Name You Select on 
Reverse Side 


Do not remove seal until entire card is sold. 


Sales of respondent’s products by means of said push cards are made 
in accordance with the above-described legends or instructions. Said 
prizes or premiums are allotted to the customers or purchasers in ac- 
cordance with the above legends. The articles of merchandise vary 
in value, but each of said articles of merchandise is of a greater value 
than the cost of a single push from said push card. The various 
articles of merchandise are thus distributed to the purchasing public 
wholly by lot or chance, and the amount which the customer pays for 
a chance, or whether the same is without charge, are determined 
wholly by lot or chance. Respondent furnishes her representatives 
with additional printed instructions or suggestions for using said 
push cards. One of said printed instructions bears the following 
legend, to wit: 
SUGGESTIONS FOR USING SALES CARD 


The push card contains 81 girls’ names—beneath each is a concealed number. 
These numbers range from one upwards. The numbers from 1 to 10 ARE 
FREE. All numbers under 25 pay amount of number (eleven pays 11¢—19 pays 
19¢, etc.) Any number over 25 only pays 25¢. NO HIGHER. 

Your friends select any name they choose and push out the corresponding 
hole. You write down your friend’s name opposite the names they select in 
the space provided on the back of this card. When all have been pushed out, 
you will find that you have collected $16.95. Then remove the large seal at 
the top. Under it is the fortunate name. The person who selected that name 
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is entitled to a Marvel Electric Dry Shaver. NOW YOU CAN DESTROY THE 
CARD—THERE IS NO NEED TO RETURN IT TO US. 

Fill out the order blank (see other side). Send the order blank to us 
together with a Money Order or Bank Draft for $16.95. Payment of this 
amount entitles you to two Marvel Electric Dry Shavers, one for you and one 
for the fortunate person who selected the name under the geal. The two 
Marvel Shavers and other gifts will be shipped to you prepaid. Thus, you 
will receive your Marvel Electric Dry Shaver AT NO COST TO YOU, and 
the fortunate person will receive his or her Dry Shaver AT HARDLY ANY 
COST. Isn’t this an easy way to obtain valuable gifts? 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond- 
ent’s merchandise in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of her merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent 
of said method in, the sale of her merchandise and the sale of such 
merchandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy and is contrary 
to an established public policy of the Government of the United 
States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article or articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent, as above alleged, are unwilling to adopt and 
use said method, or any method involving a game of chance or the 
sale of a chance to win something by chance, or any other method 
that is contrary to public policy, and such competitors refrain there- 
from. Many persons are attracted by respondent’s said method and 
by the element of chance involved in the sale thereof in the manner 
above described, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the tendency and capacity to, and does, 
divert trade and custom to respondent from her said competitors who 
do not use the same or an equivalent method. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s competi- 
tors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
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approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 12, 1938, issued and 
thereafter served its complaint in this proceeding upon the respondent, 
Celia Sarasin, individually and trading as Universal Advertisers 
Service, charging her with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s request for 
permission to withdraw said answer and substitute therefor a substi- 
tute answer .admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission, on the said complaint 
and the substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent Celia Sarasin is an individual doing 
business under the trade name and style of Universal Advertisers 
Service, with her principal office and place of business located at 1933 
South Homan Avenue, Chicago, Ill. She is now, and for some time 
last past has been, engaged in the sale and distribution of electric 
razors, pen and pencil sets, and other articles of merchandise in com- 
merce between and among the various States of the United States. She 
causes and has caused said merchandise when sold to be transported 
from her principal place of business in the State of Illinois to pur- 
chasers thereof in Illinois and in other States of the United States, 
at their respective points of location. There is now, and has been 
for some time last past, a course of trade by said respondent in such 
merchandise in commerce between and among the various States of the 
United States. In the course and conduct of said business respondent 
is in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of similar or like 
articles of merchandise, in commerce between and among the various 
States of the United States. 

185514—40—yov, 2734 
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Par. 2. In the course and conduct of her business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes, by which said 
merchandise is distributed to the ultimate consumers thereof wholly 
by lot or chance. The method or sales plan adopted and used by 
respondent was, and is, substantially as follows: 

Respondent causes and has caused to be distributed to the purchasing 
public, through the United States mails certain advertising literature, 
including, among other things, push cards, order blanks, advertise- 
ments containing illustrations of her merchandise, and circulars ex- 
plaining respondent’s plan of selling said merchandise and of allotting 
it as premiums or prizes to the operators of the push cards. One of 
respondent’s push cards bears 81 feminine names, with ruled columns 
on the reverse side thereof for writing in the name of the customer 
opposite the feminine name selected. Said push card has 81 small 
partially perforated discs marked “push” below each of which is 
printed one of the feminine names printed alphabetically on the re- 
verse side of the card. Concealed within each disc is a number, which 
is disclosed when the dise:is pushed or separated from the card. The 
push card also has a large master seal, and concealed under this seal 
is one of the feminine names appearing on the card. The push card 
bears printed legends or instructions as follows: 

SELECT YOUR FAVORITE GIRLS NAME 


and receive a 
$15.00 MARVEL ELECTRIC DRY SHAVER 


NUMBERS 1 TO 10 FREE 
11 TO 25 PAY WHAT YOU DRAW 
ALL NUMBERS OVER 25 ONLY PAY 25e 
NO HIGHHDR 


Number 83 and Last Sale Each Receive a 
GENUINE TARCO PEN & PENCIL SET 


Write Your Name Opposite Name You Select on Reverse Side 
Do not remove seal until entire card is sold. 

Respondent furnishes and has furnished her representatives with 
additional printed instructions or suggestions for using said push 
cards. One of said printed instructions bears the following legend, 
to wit: 

SUGGESTIONS FOR USING SALES CARD 


The push card contains 81 girls’ names—beneath each is a concealed number. 
These numbers range from one upwards. The numbers from 1 to 10 ARE 
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FREE. All numbers under 25 pay amount of number (eleven pays 11¢—19 pays 
19¢, etc.) Any number over 25 only pays 25¢. NO HIGHER. 

Your friends select any name they choose and push out the corresponding 
hole. You write down your friend’s name opposite the names they select in 
the space provided on the back of this card. When all have been pushed out, 
you will find that you have collected $16.95. Then remove the large seal at 
the top. Under it is the fortunate name. The person who selected that name 
is entitled to a Marvel Electric Dry Shaver. NOW YOU CAN DESTROY 
THE CARD—THERE IS NO NEED TO RETURN IT TO US. 

Fill out the order blank (see other side.) Send the order blank to us to- 
gether with a Money Order or Bank Draft for $16.95. Payment of this amount 
entitles you to two Marvel Electric Dry Shavers, one for you and one for the 
fortunate person who selected the name under the seal. The two Marvel 
Shavers and other gifts will be shipped to you prepaid. Thus, you will receive 
your Marvel Electric Dry Shave AT NO COST TO YOU, and the fortunate 
person will receive his or her Dry Shaver AT HARDLY ANY COST. Isn’t this 
an easy way to obtain valuable gifts? 

Sales of respondent’s products by means of said push cards are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends. The articles of merchandise 
vary in value, but each of said articles of merchandise is of a greater 
value than the cost of a single push from said push card. The vari- 
ous articles of merchandise are thus distributed to the purchasing 
publie wholly by lot or chance, and the amount which the customer 
pays for a chance, or whether the same is without charge, are de- 
termined wholly by lot or chance. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond- 
ent’s merchandise in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of her merchandise in ac- 
cordance with the sales plan hereinabove described. The use by 
respondent of said method in the sale of her merchandise, and the 
sale of such merchandise by and through the use thereof and by the 
aid of said method, is a practice of the sort which is contrary to an 
established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale or distribution of merchandise to the purchasing 
public in the manner above described involves a game of chance or the 
sale of a chance to procure an article or articles of merchandise with- 
out cost or at a price much less than the normal retail price thereof. 
Many persons, firms, and corporations who sell or distribute merchan- 
dise in competition with the respondent, as above stated, are unwilling 
to adopt and use said method, or any method involving a game of 
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chance or the sale of a chance to win something by chance, or any 
other method that is contrary to public policy, and such competitors 
refrain therefrom. Many persons are attracted by respondent’s said 
method and by the element of chance involved in the sale of such 
merchandise in the manner above described, and are thereby induced 
to buy and sell respondent’s merchandise in preference to merchan- 
dise offered for sale and sold by said competitors of respondent who 
do not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has the tendency and 
capacity to, and does, unfairly divert trade and custom to respondent 
from her said competitors who do not use the same or an equivalent 
method. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent admitting all of the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Celia Sarasin, individually and 
trading as Universal Advertisers Service, or trading under any other 
name, her agents, representatives, and employees, in connection with 
the offering for sale, sale and distribution of electric razors, pen and 
pencil sets, or any other articles of merchandise, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, for the purpose of 
enabling such persons to dispose of or sell such or similar products 
by use thereof ; 

2. Mailing, shipping, or transporting to her agents, or to distribu- 
tors or to members of the public, push or pull cards, punchboards, or 
other lottery devices so prepared or printed as to enable said persone 
to sell or distribute such or similiar products by the use thereof ; 
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3. Selling or otherwise disposing of such or similar products by 
the use of push or pull cards, punchboards, or any other lottery 
devices. | 

It is further ordered, That within 60 days from the date of the 
service of this order upon said respondent, she shall file with the 
Commission a report in writing setting forth in detail the manner 
and form in which she has complied with this order. 
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In THE MATTER OF 


WILLYS-OVERLAND MOTORS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3368. Complaint, Mar. 31, 1938—Decision, July 21, 1938 


Where a corporation engaged in the manufacture of passenger automobiles under 
its trade name, and in sale thereof to distributors at its place of business, 
for shipment therefrom to their ultimate destination by its dealers and dis- 
tributors and resale by latter for their own account to ultimate purchasers, 
in substantial competition with others similarly engaged— 

Represented, in an extensive advertising campaign in newspapers and periodi- 
cals, in which it described and illustrated its automobile, that fully equipped 
vehicles might be purchased, ready for operation, at its said place of busi- 
ness for the figure featured, or at other or distant points for said figure, 
plus cost of actual transportation thereto from said point, through news- 
paper advertisements in which the conspicuous heading, ‘50,000 Cars Or- 
dered From a Picture,” was accompanied by a view of what appeared to 
be a four-door sedan, equipped with bumpers, bumper guards, etc., and the 
words, “The New Willys, $395,” and in much smaller and less conspicuous. 
type, “List f. o. b. factory, Toledo—for the Standard Coupe—other models 
at higher prices”; 

Facts being said price was not the factory list price for the car depicted, but 
for one of its less expensive vehicles of a different type or model, which 
itself could not be bought at retail for such price at said point, or at its 
ultimate destination, plus actual transportation charges, without additional 
charges being made for said items such as bumpers, bumper guards, wind- 
shield wipers, etc., and other accessories necessary for the actual or legal 
operation of the automobile, and constituting a part of what the public 
understands to be a complete car, ready for operation, with addition, fre- 
quently and generally, of other additional charges to retail purchasers for 
items such as taxes, advertising, handling, and conditioning; 

With effect of misleading and deceiving substantial portion of purchasing and 
consuming public into mistaken and erroneous belief that upon payment of 
said designated f. 0. b. price, plus transportation charges to point of actual 
delivery, full title to and possession of said car as depicted, equipped with 
usual and standard accessories and ready for operation, might be had, and 
with tendency and capacity to mislead and, deceive substantial portion of 
purchasing public into erroneous belief that all said representations were 
true, and with result that substantial number of consuming public, as 
direct consequence of mistaken and erroneous beliefs induced by such acts 
and practices, bought considerable volume of its said cars, and trade was 
thereby diverted unfairly to it from others likewise engaged in the manu- 
facture, distribution, and sale of passenger motor vehicles, truthfully ad- 
vertised and represented by them and sold at the retail delivered price 
by them represented, published, or designated : 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
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Ritter & Dougherty, of Toledo, Ohio, for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Willys-Over- 
land Motors, Inc., hereinafter referred to as respondent, has violated 
the provisions of the said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1, Respondent, Willys-Overland Motors, Inc., is a cor- 
poration organized, existing, and doing business by virtue of the laws 
of the State of Delaware, with its office and principal place of business 
located at Toledo, Ohio. It is now, and for more than 1 year last past 
has been, engaged in the business of manufacturing passenger auto- 
mobiles and in the sale and distribution thereof under the trade name 
“Willys” in commerce between and among the various States of the 
United States and in the District of Columbia. It causes and has 
caused said vehicles, when sold, to be shipped from its place of busi- 
ness in the State of Ohio to dealers and distributors located in the 
different States of the United States, and in the District of Columbia, 
by whom, and for whose account, such motor vehicles have been 
purchased from said respondent. Such dealers and distributors, for 
their own account, sell and have sold such motor vehicles at their 
respective places of business to purchasers thereof. 

In the course and conduct of its business, respondent has been at all 
times herein referred to, in substantial competition with other cor- 
porations, firms, partnerships, and individuals likewise engaged in 
similar business involving the sale and distribution of passenger 
motor vehicles in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. Respondent’s retail price is predicated on an F. O. B. or 
delivered retail price at its place of business in Toledo, Ohio, plus 
additional charges for transportation from Toledo, Ohio, to its dis- 
tributors and dealers in the various States of the United States and 
in the District of Columbia, plus the cost of certain equipment, such 
as bumpers, bumper guards, windshield wipers, spare tires, and simi- 
lar material necessary for the proper or legal operation of the vehicle, 
all of which are considered the standard and usual equipment for 
passenger automobiles. This so-called extra equipment is charged 
for in addition to respondent’s advertised retail price. Other addi- 
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tional charges are generally and frequently made by respondent to its 
distributors and dealers, such as taxes, advertising assessments, han- 
dling and conditioning charges. All of these additional charges are 
added to the advertised F. O. B. or delivered price of each automobile 
sold by respondent and are, in turn, included in the retail price charged 
the local purchaser by respondent’s distributors and dealers. The 
actual delivered price of respondent’s passenger automobiles to a 
retail purchaser is therefore far in excess of respondent’s published 
F. O. B. price at Toledo, Ohio, plus actual transportation costs to 
place of sale and delivery, and the retail purchaser is not informed 
of these additional charges over and above respondent’s advertised 
F. O. B. price at Toledo, Ohio. 

Par. 3. In the course and conduct of its business, as described 
hereinabove, respondent, for the purpose of promoting the sales of 
its passenger automobiles to the purchasing public from its dealers 
and distributors located in different States of the United States and 
the District of Columbia, conducts and has conducted an extensive 
advertising campaign in newspapers and magazines of interstate cir- 
culation, whereby it describes and illustrates its products. Accom- 
panying the illustration or description, it features in large numerals 
“$395” as the designated F. O. B. price for the passenger automobiles 
so illustrated and described. The following is a form of advertise- 
ment which has been used by respondent in said campaign: 

A newspaper advertisement pictures, under the conspicuous head- 
ing, “50,000 cars ordered from a picture,” a perspective view of what. 
appears to be a four-door sedan equipped with bumpers, bumper 
guards, windshield wiper, spare tires and the like. Below such 
picturization appears “The New Willys $395” and, in much smaller 
and less conspicuous type, “List F. O. B. factory, Toledo—for the 
standard coupe—other models at higher prices.” 

Other advertisements, with slight variations, but of the same type 
as the above, were and are used by respondent in said campaign. 

The purpose, purport, intent, and effect of said advertisements was, 
and is, to convey or create the impression in the minds of members 
of the purchasing public that fully equipped cars so illustrated may 
be purchased complete and ready for operation at Toledo, Ohio, for 
$395, or at other or distant points for $395 plus actual cost of trans- 
portation thereto. 

In truth and fact the featured F. O. B. price of $395 was not, and 
is not, the list or factory price for which said pictured car was or 
is offered for sale and sold by the aforementioned distributors 
and dealers of respondent to the public, but the said price of $395 
was, and is, a price asked for one of the less expensive cars of a 
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different type or model than that pictured or represented in said 
advertising. 

And said less expensive car, for which said featured price of $395 
was asked, cannot be purchased at retail for this price at Toledo, 
Ohio, or at its ultimate destination, plus actual freight or transporta- 
tion charges thereon, without the additional charges for added items, 
such as bumpers, bumper guards, windshield wipers, spare tires, tools, 
and other accessories necessary for the actual or legal operation of 
the automobile or constituting part of what the public understands to 
be a complete car ready for operation. To these charges, over and 
above respondent’s advertised price of $395 F. O. B. Toledo, Ohio, 
also frequently and generally are added further and additional 
charges to retail purchasers for items, among others, such as taxes, 
advertising, handling, and conditioning. In instances where state- 
ments were and are made in advertisements by respondent of charges 
in addition to the specified F. O. B. prices at Toledo, Ohio, such 
statements were printed in such fine type as to be almost obscured by 
the large figures featuring the F. O. B. price. 

Par. 4. The practice of respondent in falsely picturing in said ad- 
vertisements a fully equipped and higher priced passenger automobile 
for sale at the price of a lower priced car, and charging purchasers a 
price much higher, than the featured price for the car so pictured; 
and in the other ways and methods set out hereinbefore, was and is 
calculated to mislead and deceive, and has misled and deceived, a 
substantial portion of the purchasing and consuming public into the 
belief that upon the payment of the designated F. O. B. price plus 
transportation charges from Toledo, Ohio, to the point of actual 
delivery, full title and possession of said automobile, as pictured, 
equipped with usual and standard accessories and ready for operation, 
may be had. 

Par. 5. Motor vehicles of sundry competitors of respondent, espe- 
cially those selling low priced cars, likewise engaged in commerce as 
herein set out, are and have been sold and distributed to the purchas- 
ing and consuming public in the various States of the United States 
ana in the District of Columbia, in competition with respondent’s 
passenger automobiles, but without misleading and erroneous adver- 
tising with reference to “F. O. B.” or delivered or retail price as used 
by respondent herein. 

Par. 6. Each and all of the false and misleading statements and 
representations made by respondent as hereinabove set out, in offering 
for sale and selling its passenger vehicles, was and is calculated to, 
and had and now has, a tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous belief 
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that all of said representations are true. Further, as a direct conse- 
quence of the mistaken and erroneous beliefs induced by the acts, 
advertisements and other representations of respondent as hereinabove 
set out, a substantial number of the consuming public have purchased 
a substantial volume of respondent’s passenger motor vehicles with 
the result that trade has been unfairly diverted to the respondent from 
corporations, firms, partnerships, and individuals likewise engaged 
in the business of manufacturing, distributing and selling passenger 
motor vehicles, who truthfully advertise and represent their products, 
and who sell the same at the retail delivered prices published, repre- 
sented or designated by them. As a result thereof, injury has been 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the meaning and intent of the Federal Trade Com- 
mission Act. 


Report, Frnpinés as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 31, 1938, issued, and on 
April 1, 1938, served, its complaint in this proceeding upon the re- 
spondent, Willys-Overland Motors, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, respondent 
filed an answer admitting all the material allegations of the complaint 
to be true, and waiving the taking of further evidence and all other 
intervening procedure. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
answer, briefs having been waived and oral argument not having been 
requested, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this, its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Willys-Overland Motors, Inc., is a cor- 
poration organized, existing, and doing business by virtue of the laws 
of the State of Delaware, with its office and principal place of busi- 
ness located at Toledo, Ohio. It is now, and for more than 1 year 
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past has been, engaged in the business of manufacturing passenger 
automobiles, and in the sale and distribution thereof, under the trade 
name of “Willys,” in commerce between and among the various States 
of the United States and in the District of Columbia. 

Respondent ships a portion of said automobiles, when sold, from 
its place of business in the State of Ohio to dealers and distributors 
thereof located in the States of the United States, other than the 
State of Ohio, and in the District of Columbia, on sight draft, bill 
of lading attached. In a large majority of cases, said automobiles 
are sold directly by respondent to distributors at respondent’s place 
of business in Toledo, Ohio, from which point they are shipped to 
their ultimate destination by said distributors. 

The dealers and distributors, to whom the respondent sells its auto- 
mobiles by either of the aforementioned methods, sell such motor 
vehicles for their own account in their respective places of business to 
the ultimate purchasers thereof. 

Par. 2. In the course and conduct of its business, respondent is, and 
has been, in substantial competition with other corporations, and with 
partnerships and individuals likewise engaged in similar businesses 
involving the sale and distribution of passenger motor vehicles in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. Respondent’s retail price to the ultimate purchasers is predi- 
cated on an f. o. b. or delivered retail price at its place of business in 
Toledo, Ohio, plus additional charges for transportation from Toledo 
to its distributors and dealers in the various States of the United 
States and in the District of Columbia, plus the cost of certain equip- 
ment such as bumpers, bumper guards, windshield wipers, spare tires, 
and similar material necessary for the proper and legal operation of 
the vehicle, all of which are considered standard and usual equip- 
ment for passenger automobiles. This so-called extra equipment is 
charged for in addition to respondent’s advertised retail price. Other 
additional charges are, and have been, generally and frequently made 
by respondent to its distributors and dealers, such as taxes, advertising 
assessments, handling and conditioning charges. All of these addi- 
tional charges are added to the advertised f. o. b. or delivered price of 
each automobile sold by respondent, and are, in turn, included in the 
retail price charged the local purchaser by respondent’s distributors 
and dealers. The actual delivered price of respondent’s passenger 
automobile to the retail purchaser is, therefore, far in excess of re- 
spondent’s f. 0. b. published price at Toledo, plus actual transportation 
costs to place of sale and delivery. The retail purchaser is not 
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informed of these additional charges over and above respondent’s 
advertised f. 0. b. price at Toledo, Ohio. . 

Par. 4. In the course and conduct of its business, as described herein, 
respondent, for the purpose of promoting the sales of its passenger 
automobiles to the purchasing public and to dealers and distributors 
located in the various States of the United States and in the District 
of Columbia, conducted an extensive advertising campaign in news- 
papers and magazines of interstate circulation, whereby it described 
and illustrated its automobiles. Accompanying the illustration or 
description, it featured in large numerals “$395” as the designated 
f. o. b. price for the passenger automobiles so illustrated and described. 
The following is a form of the advertisement which has been used by 
respondent in said campaign : 

A newspaper advertisement pictures, under the conspicuous heading, 
“50,000 Cars Ordered From a Picture,” a perspective view of what. 
appears to be a four-door sedan equipped with bumpers, bumper 
guards, windshield wiper, spare tire, and the like. Below such pic- 
turization appears the words “The New Willys, $395,” and in much 
smaller and less conspicuous type, “List f. o. b. factory, Toledo—for 
the Standard Coupe—other models at higher prices.” 

Other advertisements, with slight variations, but of the same type 
as the above, were used by the respondent in said campaign. 

The purpose, purport, intent, and effect of said advertisements was 
to convey or create the impression in the minds of members of the 
purchasing public that fully-equipped automobiles so illustrated might 
be purchased ready for operation at Toledo, Ohio, for $395 or at other 
or distant points for $395 plus actual cost of transportation thereto 
from Toledo, Ohio. 

In truth and in fact, the featured f. 0. b. price of $395 was not, and 
is not, the list or factory price for which said pictured automobile is 
sold by the aforementioned distributors or dealers to the public, but 
the said price of $395 was, and is, the price asked for one of the less 
expensive cars of a different type or model than that pictured in or 
represented by said advertising. 

The said less expensive car, for which said featured price of $395 
was asked, cannot be purchased at retail for this price at Toledo, Ohio, 
or at its ultimate destination, for this price plus actual freight or trans- 
portation charges thereon, without additional charges being made for 
added items, such as bumpers, bumper guards, windshield wipers, spare 
tires, tools, and other accessories necessary for the actual or legal opera- 
tion of the automobile, or constituting a part of what the public under- 
stands to be a complete car, ready for operation. To these charges, 
over and above respondent’s advertised price of $395, f. 0. b. Toledo, 
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Ohio, also frequently and generally are added further and additional 
charges to retail purchasers for items, among others, such as taxes, 
advertising, handling, and conditioning. In instances where state- 
ments were made in advertisements by respondent of charges in addi- 
tion to the specified price at Toledo, Ohio, such statements were printed 
in such fine type as to be almost obscured by the large figures featuring 
said f. 0. b. price. 

Par. 5. The practice of respondent in falsely picturing in said ad- 
vertisements a fully-equipped and higher priced passenger automobile 
for sale at the price of a lower priced car, and charging purchasers a 
price much higher than the featured price for the car so pictured, and 
in the other ways and methods set out hereinbefore, was calculated to 
mislead and deceive, and did mislead and deceive, a substantial portion 
of the purchasing and consuming public into the mistaken and errone- 
ous belief that upon payment of the designated f. 0. b. price plus 
transportation charges from Toledo, Ohio, to the point of actual de- 
livery, full title to, and possession of said automobile, as pictured, 
equipped with the usual and standard accessories and ready for opera- 
tion, might be had. 

Par. 6. Respondent discontinued the advertising hereinabove re- 
ferred to prior to the filing of the complaint herein, but subsequent to 
the institution of the investigation of said charges by the Commission. 

Par. 7. Motor vehicles of sundry competitors of respondent, espe- 
cially those selling low priced cars, likewise engaged in commerce as 
hereinabove set out, are, and have been, sold and distributed to the pur- 
chasing and consuming public in the various States of the United 
States and in the District of Columbia, in competition with respond- 
ent’s passenger automobiles, but without misleading and erroneous 
advertising with reference to f. o. b. or delivered or retail price as used 
by the respondent. 

Par. 8. Each and all of the false and misleading statements and 
representations made by respondent, as hereinabove set out, in offering 
for sale and selling its passenger vehicles, were calculated to have, 
and had, a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that all of 
said representations were true. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the acts, advertisements, and 
other representations of respondent, as hereinabove set out, a sub- 
stantial number of the consuming public have purchased a considerable 
volume of respondent’s passenger motor vehicles, with the result that 
trade has been diverted unfairly to the respondent from corporations, 
firms, partnerships, and individuals likewise engaged in the business of 
manufacturing, distributing, and selling passenger motor vehicles, in 
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commerce as herein defined, who truthfully advertise and represent 
their products, and who sell the same at the retail delivered price 
represented, published or designated by them. 


CONCLUSION 


‘Mhe aforesaid acts and practices of the respondent, Willys-Overland 
Motors, Inc., are all to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 31st day of March 1938, by respondent admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other mtervening procedure, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent, Willys-Overland Motors, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of passenger automobiles 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing, directly or indirectly, through 
the picturization or description of a passenger automobile, in con- 
nection or conjunction with a stated price; or through any other 
means or device or in any other manner: 

1. That said automobile may be purchased for $395, or any other 
designated price, unless the designated price is, in fact, the price of, 
and does refer to, the automobile so pictured or described; 

2. That the retail purchaser of said automobile, except for the 
payment of state and local taxes, assessments, and sales taxes of any 
kind, can obtain legal title to and possession of same at the point of 
delivery for $395, or any other designated price, unless such is the 
fact ; 

3. That the designated price of said automobile includes all acces- 
sories pictorially represented or referred to in said advertisement, 
and all other charges of whatever kind or character, except freight 
or transportation charges where the price is advertised “f. 0. b.” 
“listed factory,” and State and local taxes, assessments, and baci 
taxes of any kind incident to the sale of shid automobile, unless such 
is the fact; provided, however, that if said designated price does not 
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include the cost of said accessories, pictorially or otherwise repre- 
sented or referred to, and any other charges except those covering 
freight, taxes, or assessments, said designated price shall be accom- 
panied by suitable words or phraseology printed in plain, prominent, 
and easily readable type, clearly indicating this fact. 

It is further ordered, That the respondent shall, within 60 days of 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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A. K. HARPER, TRADING AS HARPER.MANUFACTURING 


COMPANY AND HARPER BRUSH WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3374. Oomplaint, Apr. 9, 1938—Decision, July 21, 1938 


Where an individual engaged in making, selling, and distributing sweeping and 


(a) 


(b) 


(c) 


cleaning brushes, in advertising for sales people to sell his said products in 
various newspapers and periodicals having interstate circulation— 
Represented “Make up to $25 a day,” “Make up to $12 a day,” facts being 
that only on rare and exceptional occasions had any of his said distributors 
made net profits of from $12.00 to $25.00 a day or over; very few of his dis- 
tributors made an average net profit ranging between said sums for more 
than a few months consecutively, and such distributors do not make such a 
profit selling his said products under normal conditions after selling expense 
is deducted, such profit is determined by distributor’s sales ability, selling 
costs, particular territory, and other business conditions, and no distributor 
is assured of any specified net profit by reason of engaging in aforesaid 
business ; 

Represented, as aforesaid, “We leave nothing undone toward your success 
and promotions are rapid,” fact being that no promotions were contemplated 
or made, except that extra rates of compensation were given when certain 
monthly volume of sales was attained, and in a few instances salesmen were 
put on a salary basis and some made sales managers of assigned territory ; 
and 

Represented, as aforesaid, “Free fountain pen,” and “Free brushes with your 
starting order,” facts being that pens were furnished by him to his dis- 
tributors only in consideration of placement of an order by them with him, 
including payment for goods thus purchased within specified period, and 
brushes were supplied by him to his distributors only when starting order 
was of a certain size, and were not in any way free, as cost thereof was 
included in total price paid for entire order, and said articles were fur- 
nished only to distributors who bought specified amounts of merchandise 
within specified periods of time; 


With effect of misleading and deceiving persons into mistaken and erroneous 


belief that said representations were true, and into purchase of his said 
products in and on account of such beliefs thus induced, and of diverting 
trade unfairly to him from competitors similarly engaged who do not in any 
wise misrepresent the earnings to be made by distributors of their products, 
and do not make other misrepresentations made by him; to the prejudice of 
competition in commerce among the States and in the District of Columbia: 


Held, That such acts and practices were to the prejudice of the public and com- 


petitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that A. K. Harper, trad- 
ing as Harper Manufacturing Co. and Harper Brush Works herein- 
after referred to as respondent, has violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent A. K. Harper is an individual doing 
business and trading under the names and styles of Harper Manu- 
facturing Co. and Harper Brush Works, with his prinicipal place of 
business at Fairfield, lowa. He is now, and for some time past has 
been, engaged in making, selling, and distributing sweeping and 
cleaning brushes in commerce as hereinafter described. 

Par. 2. Said respondent, being engaged in business as aforesaid 
causes said sweeping and cleaning brushes, when sold, to be trans- 
ported from his place of business in the State of Iowa to the pur- 
chasers thereof located in various points in States of the United 
States other than the State from which said shipments are made. 
Respondent maintains a course of trade in said sweeping and clean- 
ing brushes distributed and sold by him in commerce between and 
among the various States of the United States. 

Par. 3. In the course and conduct of his said business respondent 
is now, and has been, in substantial competition with other individ- 
uals and with firms and corporations likewise engaged in the business 
of making, distributing and selling sweeping and cleaning brushes in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and operation of his said business and for the 
purpose of inducing the purchase of his said sweeping and cleaning 
brushes, respondent advertises in various newspapers and periodicals 
having an interstate circulation for sales people to sell his said prod- 
ucts and such advertisements have included in them the following 
representations : 

1. Make up to $25 a day. 

2. Make up to $12 a day. 

3. We leave nothing undone toward your success and promotions are rapid. 

4, FREE FOUNTAIN PEN. 

5. FREE BRUSHES with your starting order. 

The above statements on the part of the respondent in his adver- 
tising literature and in other advertisements serve as representations 
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to prospective distributors that such distributors can make from $12 
to $25 per day selling respondent’s brushes. Such representations and 
implication are deceptive and misleading in that only on rare and 
exceptional days have any of respondent’s distributors made net profits 
of from $12 to $25 a day or over. No distributor of respondent’s 
brushes has ever made an average net profit of from $12 to $25 
per day for any considerable or substantial period of time. Re- 
spondent’s distributors do not make a net profit of from $12 to $25 
per day selling respondent’s brushes under normal conditions after 
selling expense is deducted. In fact, the profit made by distributors 
from selling respondent’s products is determined by the distributor’s 
sales ability, selling costs, the territory in which he is working and 
other business conditions and no distributor is assured of any speci- 
fied net profit by reason of engaging in the business of distributing 
respondent’s products. The representation that promotions are rapid 
is misleading in that no promotions are contemplated or are made. In 
fact, the distributors of respondent’s brushes do not receive promo- 
tions as they are not employees of the respondent. Such distributors 
are in business for themselves and merely purchase respondent’s 
brushes for resale for their own account. 

. The aforesaid statements with respect to the offer of a free fountain 
pen or free brushes are misleading in that no fountain pens are given 
free by the respondent. Fountain pens are furnished by the re- 
spondent to his distributors only in consideration of a placement of 
an order by such distributors with the respondent, including the 
payment for the goods so purchased within a specified period of 
time. The brushes purported to be given free with the distributor’s 
starting order of a certain size are not given free. Such brushes are 
supplied by respondent to such distributors only when the starting 
order is of a certain size and are not in any way free goods as the 
cost thereof is included in the total price paid for the entire order. 
The articles represented as free are in fact furnished to distributors 
who purchase specified amounts of merchandise within specified 
periods of time. 

Par. 5. The use by the respondent of the aforesaid misleading and 
deceptive statements and representations in his advertising literature 
and otherwise has the capacity and tendency to, and does, mislead 
and deceive persons into the mistaken and erroneous belief that said 
representations are true and into the purchase of respondent’s brushes 
in and on account of such beliefs induced as aforesaid. As a result, 
trade is diverted unfairly to the respondent, from competitors engaged 
in similar businesses who do not in any wise misrepresent the earning 
to be made by distributors of their products and who do not make 
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the other misrepresentations made by the respondent herein. As a 
result thereof injury has been done and is now being done by respond- 
ent to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 6. The above and foregoing acts and representations of the 
respondent have been and are all to the prejudice of the public and 
of respondent’s competitors as aforesaid and constitute unfair methods 
of competition within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnprines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 9th day of April 1988, issued 
and, on April 12, 1938, served its complaint in this proceeding upon 
respondent, A. K. Harper, trading as Harper Manufacturing Co. and 
Harper Brush Works, charging him with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, a stipulation in lieu of testimony and other evidence 
was entered into by and between W. T. Kelley, chief counsel of the 
Commission, and the respondent, which was duly approved and re- 
ceived by the Commission in lieu of testimony and other evidence, and 
was duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, the answer thereto and the 
said stipulation as to the facts, wherein it was agreed that the Com- 
mission might proceed upon said statement of facts to make its report 
stating its findings as to the facts (including inferences which it may 
draw from said stipulated facts) and its conclusion based thereon, and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs; and the Commission having duly 
considered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent A. K. Harper is an individual doing busi- 
ness and trading under the names and styles of Harper Manufacturing 
Co. and Harper Brush Works, with his principal place of business at 
Fairfield, Iowa, and is now, and for some time past has been, engaged 
in ape selling, and distributing sweeping and cleaning ; ushes in 
commerce as hereinafter described. 
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Par. 2. Respondent causes said sweeping and cleaning brushes, 
when sold, to be transported from his.place of business in the State 
of Iowa to the purchasers thereof located in various points in States 
of the United States other than the State from which said ship- 
ments are made, and maintains a course of trade in said sweeping 
and cleaning brushes sold and distributed by him in commerce be- 
tween and among the various States of the United States. 

Par. 3. Respondent is in substantial competition with other indi- 
viduals and with firms and corporations likewise engaged in the busi- 
ness of selling and distributing sweeping and cleaning brushes in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and operation of his said business and for the 
purpose of inducing the purchase of his said sweeping and cleaning 
brushes, respondent has advertised in various newspapers and period- 
icals having an interstate circulation for sales people to sell his said 
products, and in advertisements at various times the respondent has 
made the following representations: 

1. Make up to $25 a day. 

2. Make up to $12 a day. 

3. We leave nothing undone toward your success and promotions are rapid. 

4, FREE FOUNTAIN PEN. 

5. FREE BRUSHES with your starting order. 

The above statements on the part of the respondent in his advertise- 
ments serve as representations to prospective distributors that such 
distributors can make from $12 to $25 per day selling respondent’s 
brushes. Such representations are deceptive and misleading, in that, 
only on rare and exceptional days have any of respondent’s distribu- 
tors made net profits of from $12 to $25 a day or over, and very few 
distributors of respondent’s brushes have ever made an average net 
profit of from $12 to $25 per day for more than a few months con- 
secutively. Respondent’s distributors do not make a net profit of 
from $12 to $25 per day selling respondent’s brushes under normal 
conditions after selling expense is deducted. The profit made by dis- 
tributors from selling respondent’s products is determined by the dis- 
tributor’s sales ability, selling costs, the territory in which he is 
working and other business conditions, and no distributor is assured 
of any specified net profit by reason of engaging in the business of 
distributing respondent’s products. The representation that. promo- 
tions are rapid is misleading in that no promotions are contemplated 
or are made, except that extra rates of commission were given when 
certain monthly volume of sales was attained, and in a few instances 


salesmen were put on a salary basis and some made sales managers 
of assigned territory. 
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The statements with respect to the offer of a free fountain pen or 
free brushes are misleading in that no fountain pens are given free 
by the respondent. The fountain pens are furnished by the re- 
spondent to his distributors only in consideration of a placement of 
an order by such distributors with the respondent, including the 
payment for the goods so purchased within a specified period of 
time. The brushes purported to be given free with the distributor’s 
starting order of a certain size are not given free, but are supplied 
_ by respondent to such distributors only when the starting order is 
of a certain size and are not in any way free goods as the cost 
thereof is included in the total price paid for the entire order. The 
articles represented as free are furnished only to distributors who 
purchase specified amounts of merchandise within specified periods 
of time. 

Par. 5. The use by the respondent of the misleading and deceptive 
statements and representations above set out has the capacity and 
tendency to, and does, mislead and deceive persons into the mistaken 
and erroneous belief that said representations are true and into the 
purchase of respondent’s brushes in and on account of such beliefs 
induced as aforesaid. As a result, trade in said commerce is di- 
verted unfairly to the respondent from competitors engaged in 
similar businesses who do not in any wise misrepresent the earnings 
to be made by distributors of their products and who do not make the 
other misrepresentations made by the respondent therein. As a 
result thereof, injury has been done and is now being done by re- 
spondent to competition in commerce among and. between the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, A. K. Harper, 
trading as Harper Manufacturing Co. and Harper Brush Works, are 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of re- 
spondent, and a stipulation as to the facts in lieu of testimony and 
other evidence, whereby respondent waives hearing on the charges 
set forth in said’ complaint, and states that, without further evidence 
or other intervening procedure, the Commission may issue and serve 
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upon him findings as to the facts and conclusion, and an order to 
cease and desist from the violations»of law charged in the com- 
plaint, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That respondent A. K. Harper trading as Harper 
Manufacturing Co. and Harper Brush Works, his representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of his brushes in interstate commerce or in the Dis: 
trict of Columbia, do forthwith cease and desist, in any manner, 
directly or indirectly, from representing : 

1. That his salesmen make up to $12 per day net, or any sum as 
an average wage which is in excess of the net average wage of his 
salesmen. 

2. That promotions are rapid, when in fact no provisions nor any 
adequate provisions are made as to promotions. 

3. That any articles are given “free,” when in fact they are not 
so given, but dependent in whole or part on other considerations. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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CALIFORNIA LUMBERMEN’S COUNCIL, COAST COUNTIES 
LUMBERMEN’S CLUB, CENTRAL VALLEY LUMBER- 
MEN’S CLUB, NORTHERN COUNTIES LUMBERMEN’S 
CLUB, PENINSULA LUMBERMEN’S CLUB, SAN JOAQUIN 
LUMBERMEN’S CLUB ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 2898. Complaint, Aug. 14, 1936—Decision, July 23, 1938 


Where an association, composed of affiliated organizations, whose membership 


of retail dealers in, and vendors of, lumber and building materials consti- 
tuted the membership of said association; the five affiliated organizations, 
two members from each of which made up the board of councilmen, which, 
together with said association’s executive officers, including a president, 
vice president, secretary, and manager, administered its affairs; said retail 
member dealers and vendors, engaged in the purchase, sale, and distribution 
of lumber and building materials to contractors, builders, dealers, con- 
sumers, and other purchasers, and constituting a large and important part 
of the dealers in lumber and building materials in the State in question, 
and a group So influential in the trade that it was able to, and did, sub- 
stantially influence and affect the flow of trade in commerce in lumber and 
building materials within and to the various trade areas in the respective 
territories in which said members operated and sold; and the officers, coun- 
cilmen, directors, and members of said organizations; with intent and effect 
of enhancing and promoting the volume of trade and profits of such 
members— 


Combined and conspired, by common and concerted action, to control and con- 


(a) 


fine (1) as their primary objective, the retail distribution of lumber and 
building materials exclusively through their own members, and to prevent 
the direct sale of such products by manufacturers, producers, or whole- 
salers to all others, namely, nonmember dealers, vendors, contractors, con- 
sumers, and other purchasers, including State and political subdivisions ; 
and, further, (2) to limit the sale and distribution of such products by the 
dealer members to those districts in which said members had their places 
of business; and (3) to prevent other dealers from selling such products 
in the trading area where a dealer member was located; and, in the case of 
two of the member organizations at least, the fixing and preparation of 
price lists to be observed by their members in their respective territories ; 
and, in the case of one of such members, the fixing and determining of the 
quota of sales which a manufacturer, producer, or wholesaler could make 
monthly in its territory, and also the quota of business which a dealer 
member of its organization could do; and, in pursuance of the accomplish- 
ment of the aforesaid objectives— 

Prepared and published quarterly rosters, or lists, containing the names of 
their dealer members, and distributed the same to a large number of manu- 
facturers, producers, and wholesalers of lumber and building materials, who 


516 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus QE.T.C. 


serviced the markets within the territorial jurisdiction of the organizations, 
and a large number of whom owned and operated or represented mills 
located in other States, from which shipments were made to the State in 
question; and 


(b) Informed such manufacturers, etc., that the sale of such products and 


(c) 


(ad) 


(e) 


distribution thereof in the territories of the various organizations herein 
concerned should be confined to their members, as listed on the rosters, 
and-made serious threats that if such manufacturers, etc., did not thus 
restrict their sales the members would not purchase their requirements 
from them, and in conformance with such policy boycotted such manu- 
facturers, etc, as sold to nonmembers, and took measures through said 
association to be advised as to nonmember dealers in the respective 
districts, together with a list of all wholesale concerns from whom they 
purchased their requirements, and engaged in espionage upon the _busi- 
ness of manufacturers, producers, and wholesalers, members and non- 
members, and brought up and discussed at their meetings complaints 
against manufacturers, etc., for Selling to nonmembers, and cooperated 
with one another and with the secretary of the association at the various 
meetings of the organizations in disseminating information among the 
members relative to such nonmember sellers, and also relative to names 
of manufacturers, etc., cooperating with them, and at times demanded 
cash penalties or commissions from manufacturers, producers, and whole- 
salers who sold to nonmembers ; 

Required its members, in the case of one of said organizations, to file 
monthly reports with such organization’s secretary, showing their pur- 
chases and the names of manufacturers and wholesalers from whom 
made, and attempted, through the officers of said organizations, to equal- 
ize the sales among friendly manufacturers and wholesalers, and notified 
members to buy from such manufacturers, etc., who were selling below 
their quota as fixed by such organization during a particular month, 
and to refrain from buying from certain manufacturers, ete., who were 
exceeding their said quotas, and at times examined books of the dealer 
members to determine compliance with such policies, and imposed a penalty 
amounting to 10 percent of the total amount of sales made by members 
outside of their territories in restricting, or attempting thus to restrict 
sales of its members to certain territories, and issued a so-called “Standard 
Trade Practice Agreement,’ which called for the obedience by all members 
to all rules and practices of the organization, and imposed a fine of $50 
on any member disclosing anything regarding the activities, ete. of the 
organization ; 

Undertook, in the case of one of said organizations, to prevent the retail 
dealer members of another from selling in the territory of the members of the 
former, and requested that such offending members pay a 10 percent 
commission to the local members on all sales made by the offending members 
of the other in their territory, and undertook to interfere with sources 
of supply located in an outside State of at least one such offending dealer 
member; and 

Issued price lists, in the case of two of said member organizations, to 
which respective dealer members were required to adhere in the respective 
territories of the two organizations; 


With result that interstate commerce in the sale and distribution of lumber 


and building materials was restrained by the elimination, or attempted 
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elimination therefrom of nonmember dealers and other purchasers or 
prospective purchasers whose names did not appear on the rosters of 
such members, etc., and manufacturers, producers, and wholesalers who 
sold to such nonmember dealers or other purchasers, and by attempting to 
restrict said commerce to such manufacturers, ete., and to dealer members, 
and to otherwise restrain and obstruct the natural flow thereof in the 
channels of interstate trade; competitors of the dealer members were pre- 
vented from obtaining interstate shipments of their requirements; compe- 
tition was substantially lessened, hindered, and suppressed in the territories 
of the various combining organizations here involved; manufacturers, pro- 
ducers, and wholesalers who owned and operated, or represented, mills 
in the aforesaid outside States, and sold and distributed lumber and build- 
ing materials in the markets where such organization members had their 
places of business, at various times and in many instances, confined their 
sales and distribution to such members; such members withdrew and 
withheld their patronage from manufacturers and wholesalers who refused 
to discontinue sales, when requested as above, to those whose names did 
not appear on the aforesaid rosters; manufacturers, ete., were injured 
by restriction of demand for their products and freedom to sell the same 
direct by pressure and concerted action of such conspiring organizations, 
ete., to have sales confined as above set forth, in many instances paid 
penalties or commissions on direct sales to those whose names did not 
appear, and, in response to such demands as above indicated, costs to the 
consuming public were increased in certain territories by issuance of 
price lists and aforesaid policy of exclusive dealer member distribution, 
through denying the consuming public the advantage in price which it 
otherwise would have obtained in the natural flow of commerce under 
conditions of free competition: 

Held, that such acts, policies, and practices, as above set forth and under the 
circumstances in question, constituted an unfair method of competition in 
commerce and a combination and conspiracy to engage in and further such 
unfair method of competition. 


Before Mr. Charles F. Diggs and Mr. Charles P. Vicini, trial 
examiners. 

Mr. Daniel J. Murphy and Mr, Allen C. Phelps for the Com- 
mission. 

Mr. Morgan J. Doyle, of San Francisco, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that California 
Lumbermen’s Council, Coast Counties Lumbermen’s Club, Central 
Valley Lumbermen’s Club, Northern Counties Lumbermen’s Club, 
Peninsula Lumberman’s Club, San Joaquin Lumbermen’s Club, and 
the officers, councilmen, and members of said organizations, and asso- 


518 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 27 BTC: 


ciations, hereinafter referred to as respondents, have been and now 
are using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 
Paracraru 1. Respondent, California Lumbermen’s Council, here- 

inafter for convenience referred to as the “Council,” is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of California, under articles of organization in the 
year 1934. Said respondent, Council, is an association composed of 
affiliated organizations whose membership of retail dealers in, and 
vendors of, lumber and building materials constitutes the membership 
of respondent Council. Said dealers and vendors, members of said 
Council and of said affiliated organizations, are persons, partnerships, 
and corporations, who, as such dealers and vendors, are engaged in 
the business of buying, selling, and distributing to contractors, build- 
ers, dealers, consumers, and other purchasers, lumber and building 
materials. The affairs of said respondent, Council, are, and have 
been, managed and executed by executive officers, including a presi- 
dent, vice president, treasurer, secretary and manager, and by a board 
of councilmen, which is composed of 10 members, 2 from each of the 
affiliated organizations. The principal office and headquarters of said 
respondent, Council, are, and have been, maintained at 465 California 
Street, San Francisco, Calif. The following are, and have been, the 
officers and members of the board of councilmen of said respondent, 
Council : 
Officers : 

George N. Ley, President. 

Charles G. Bird, Vice President. 

George C. Burnett, Treasurer. 

I. L. Walker, Secretary and Manager. 
Board of Councilmen: 

George N. Ley, Santa Cruz, Calif. 

Charles G. Bird, Stockton, Calif. 

George C. Burnett, Tulare, Calif. 

J. H. Kirk, San Luis Obispo, Calif. 

Warren Tillson, Modesto, Calif. 

S. P. Ross, Hanford, Calif. 

I. E. Horton, South San Francisco, Calif. 

A. 8. Hatch, Half Moon Bay, Calif. 

BH. S. McBride, Davis, Calif. 

James Tulley, North Sacramento, Calif. 


The above-named officers and councilmen do not constitute the 


entire membership of said respondent, Council, but are representative 
members thereof, respectively. 
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Par. 2. Respondent Coast Counties Lumbermen’s Club, is an asso- 
ciation of members organized and existing as a corporation under 
the laws of the State of California, under articles of organization 
in the year 1934, and having its headquarters and executive offices 
in the Porter Building, Watsonville, Calif. The said members are 
certain persons, partnerships, and corporations doing a retail business 
in lumber and building materials with places of business in Santa 
Cruz, Monterey, Santa Clara, San Benito, and San Luis Obispo 
Counties, in the State of California. Said corporation was organized 
without shares of capital or capital stock as an instrument for pro- 
moting the business interests of its members. The business of said 
members is the purchase, sale, and distribution of lumber and build- 
ing materials. Said respondent, Coast Counties Lumbermen’s Club, 
constitutes an affiliate, branch or subdivision of respondent, California 
Lumbermen’s Council, and said Council and said Coast Counties 
Lumbermen’s Club and their members actively cooperate with each 
other in carrying out the program, purposes, policies, and aims of 
respondent organizations and associations. The members of said 
Coast Counties Lumbermen’s Club are also members of said Cali- 
fornia Lumbermen’s Council and are represented on the board of 
councilmen of said respondent, Council, by two councilmen. The 
following are the officers of respondent, Coast Counties Lumbermen’s 
Club: ! 

Wiley Masengill, President. 

W. H. Enlow, Vice President. 

J. H. Kirk, Treasurer. 

C. S. Tripler, Secretary and Manager. 

Par. 3. Respondent, Central Valley Lumbermen’s Club, is an asso- 
ciation of members organized and existing as a corporation under 
the laws of the State of California, under articles of organization 
in the year 1934, and having its headquarters and executive offices 
in the Wilhoit Building, Stockton, Calif. The said members are 
certain persons, partnerships, and corporations doing a retail business 
in the purchase, sale, and distribution of lumber and building ma- 
terials with places of business in Alpine, Amador, Calaveras, Contra 
Costa, Merced, Mono, San Joaquin, Stanislaus, and Tuolumne Coun- 
ties, in the State of California. Said correspondent, Central Valley 
Lumbermen’s Club, constitutes an affiliate, branch or subdivision of 
respondent, California Lumbermen’s Council, and said Council 
and said Central Valley Lumbermen’s Club and their members 
actively cooperate with each other in carrying out the program, 
purposes, policies, and aims of respondent organizations and 
associations. The members of said Central Valley Lumbermen’s 
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Club are also members of said California Lumbermen’s Council and 
are represented on the board of councilmen of said respondent, Coun- 
cil, by two councilmen. The following are the officers of said 
Central Valley Lumbermen’s Club: 

C. ©. Moorehead, President. 

W. O. Mashek, Vice President. 

Charles G. Bird, Treasurer. 

Thomas L. Gardner, Secretary and Manager. 

Par. 4. Respondent, Northern Counties Lumbermen’s Club, is an 
association of members organized and existing as a corporation under 
the laws of the State of California, under articles of organization in 
the year 1934, and having its headquarters and executive offices 
in the Native Sons Building, Sacramento, Calif. The said members 
are certain persons, partnerships, and corporations doing a retail 
business in the purchase, sale, and distribution of lumber and build- 
ing materials with places of business in northern California. Said 
respondent, Northern Counties Lumbermen’s Club, constitutes an 
affiliate, branch, or subdivision of respondent, California Lumber- 
men’s Council, and said Council and said Northern Counties Lumber- 
men’s Club and their members actively cooperate with each other in 
carrying out the program, purposes, policies, and aims of respondent 
organizations and associations. ‘The members of said Northern Coun- 
ties Lumbermen’s Club are also members of said California Lumber- 
men’s Council and are represented on the board of councilmen of 
said respondent, Council, by two councilmen. The foliowing are the 
officers of said Northern Counties Lumbermen’s Club: 

George K. Adams, President. 
WH. S. McBride, Vice President. 
©. D. LeMaster, Secretary and Manager. 

Par. 5. Respondent, Peninsula Lumbermen’s Club, is a voluntary 
unincorporated trade association or organization of certain persons, 
partnerships, and corporations engaged in the retail business as dealers 
in, or vendors of, lumber and building materials with places of busi- 
ness in San Mateo and Santa Clara Counties, in the State of California. 
The headquarters and principal office of said Peninsula Lumber- 
men’s Club are located at 2194 Broadway, Redwood City, Calif. 
Said Peninsula Lumbermen’s Club is affiliated with and is one of the 
subdivisions of said respondent, California Lumbermen’s Council, 
and is, and has been, actively engaged in carrying out the program, 
purposes, policies, and aims of said California Lumbermen’s Council. 
The members of said Peninsula Lumbermen’s Club are also members 
of said California Lumbermen’s Council, and are represented on the 
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board of councilmen of said California Lumbermen’s Council by 
two councilmen. 

Par. 6. Respondent, San Joaquin Lumbermen’s Club, is an associ- 
ation of members organized and existing as a corporation under the 
laws of the State of California under articles of organization in 
the year 1935, and having its office and principal place of business in 
the Rowell Building, Fresno, Calif. The said members are certain 
persons, partnerships, and corporations engaged in the retail busi- 
ness of buying, selling, and distributing lumber and building ma- 
terials with places of business in Merced, Fresno, Madera, Tulare, 
and Kings Counties, in the State of California. Said respondent, 
San Joaquin Lumbermen’s Club, constitutes a member or subdivision 
of respondent, California Lumbermen’s Council, and their members 
actively cooperate with each other in carrying out the program, pur- 
poses, policies, and aims of respondent organizations and associations. 
The members of said San Joaquin Lumbermen’s Club are also mem- 
bers of said California Lumbermen’s Council and are represented 
on the board of councilmen of said respondent Council by two coun- 
cilmen. The following are the officers of said San Joaquin Lumber- 
men’s Club: 


George C. Burnett, President. 

F. Dean Prescott, Vice President. 

Ralph P. Duncan, Treasurer. 

Bernard B. Barber, Secretary and Manager. 


Par. 7. Those hereinabove specifically named as officers, council- 
men, and members of said respondent organizations and associations 
do not embrace the entire list or number of such officers, councilmen, or 
members but are representative thereof. All members of said re- 
spondent organizations and associations are also made party re- 
spondents herein as a class to which those specifically named are 
representative of the whole. 

Par. 8. The said members of said respondent organizations and 
associations, in the course and conduct of their business, purchase 
their lumber and building materials from manufacturers, producers, 
and distributors in various States and cause such lumber and build- 
ing materials to be shipped and transported to warehouses and places 
of business and to customers of such purchasing members from points 
in States other than the States in which such respective points of 
destination are located. In the course of the sale and distribution 
of their merchandise, the said members of said organizations and 
associations cause lumber and building materials, when sold, to be 
shipped and transported pursuant to purchase orders from their 
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warehouses, places of business, or direct from their suppliers to 
their customers at points in States other than the State in which 
such respective shipments originate. In the.course and conduct of 
the business of said members of said organizations and associations, 
as hereinabove described, respondents are, and have been engaged 
in commerce among the several States and in trade, business and com- 
merce having a’direct effect upon interstate commerce in lumber and 
building materials. The said members of said organizations and 
associations are, and have been, engaged in the course of such business 
in actual and potential competition with each other and with non- 
members and other dealers and manufacturers who market, or desire 
to market, lumber and building materials. 

Par. 9. The said members of said organizations and associations 
constitute a large and important part of the dealers in lumber and 
building materials in the State of California; and such members 
constitute a group so large and influential in the trade as to be able 
to control and influence the flow of trade and commerce in lumber 
and building materials within, to, and from the State of California. 
The organizations and associations are enabled thereby to more 
effectively exercise control and influence over such trade and com- 
merce for the promotion and enhancement of their own volume of 
trade and profits. 

Par. 10. Respondents are banded and allied together in aforesaid 
organizations and associations to carry into effect the program and 
practices hereinbelow described and to enhance and promote the 
volume of ‘trade, business, and profits of said respondent members. 
And the respondents, namely said organizations and associations, 
their members, officers, and councilmen, parties respondent herein, 
during and in the period of more than 3 years last past have agreed, 
conspired, combined, and confederated together and with others, and 
have united in, and pursued, a common and concerted course of 
action and undertaking among themselves and with others, to adopt, 
follow, carry out, enforce, and maintain the program, to wit: 

ils To establish the respondent members of said organizations and 
associations as a class of so-called legitimate or regular dealers in 
lumber and building materials in the State of California; and to 
confine and require the sale and distribution of such lumber and 
building materials by manufacturers and producers thereof to or 
through the medium of such respondent members exclusively. 

2. To induce, require, or compel manufacturers and producers of 
lumber and building materials to refrain and to cease and desist from 
selling or distributing such lumber or building materials to so-called 
ilegitimate or irregular competitors of respondent members who ara 
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not members of said respondent organizations and associations; and 
to prevent such so-called illegitimate or irregular competitors from 
purchasing or securing such lumber or building materials direct from 
manufacturers or producers; and to compel them to purchase their 
requirements of such lumber or building materials from or through 
the medium of said members of said respondent organizations and 
associations exclusively, and upon terms or conditions of sale which 
accord a commission, profit or allowance to such members of said, 
respondent organizations and associations. 

3. To induce, require, or compel manufacturers and producers of 
lumber and building materials to refrain and desist from selling or 
distributing lumber and building materials to so-called illegitimate 
or irregular dealers who are not members of said respondent organ- 
izations and associations; and to limit such sales and distribution of 
lumber and building materials exclusively to members of said 
respondent organizations and associations. 

4, To interfere with the business and trade in lumber and building 
materials of dealers who are not members of said: respondent organ- 
izations and associations for the purpose of enabling or assisting said 
members of said organizations and associations to appropriate and 
acquire the patronage or trade and obtruct the competition of such 
nonmember dealers. 

5. To exclusively warehouse, promote, advertise, and advance the 
sale and use of lumber and building materials of the respective manu- 
facturers and producers who (a) confine and limit the marketing and 
distribution of their products to or through the medium of respondent 
members of said organizations and associations, and (0) refrain or 
desist from selling or distributing their products direct to nonmem- 
ber competitors of said respondent members of said organizations 
and associations. 

6. To eliminate, lessen, restrain, and control actual and potential 
competition among or with said members of respondent organizations 
and associations by (a) denying membership in respondent organ- 
izations and associations to persons, partnerships, and corporations 
who are engaged, or desire to engage, in the business of dealing in, 
selling or vending lumber and building materials in competition with 
said members of respondent organizations and associations, or who 
desire to do business in communities served by said members of re- 
spondent organizations and associations; (>) hindering, obstructing, 
hampering, and restraining such persons, partnerships, and corpora- 
tions in the conduct of their business; (c) driving or attempting to 
drive such concerns out of business; (d) denying membership in 
‘respondent organizations and associations to any dealer, vendor, or 
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other seller of lumber and building materials who fails or refuses to 
support, agree to, and abide by, the said program, conspiracy, and 
undertaking of respondents as herein described, and (¢) other united, 
cooperative, or concerted action on the part of respondents. 

7. To acquire and maintain a monopoly in the State of California 
in said members of respondent organizations and associations of the 
trade and business of dealing in or distributing lumber and building 
materials. 

8. To fix and establish, by agreement, schedules of uniform prices 
for the sale of lumber and building materials. The prices thus 
established were enhanced beyond the price which would prevail 
under natural and normal competition, in the absence of said price 
agreements and the other agreements herein alleged. 

Par. 11. The parties respondent herein have agreed, combined, 
confederated, and conspired together for the purpose and with the 
intent of carrying out the aforesaid program; and they have been, 
and are now, engaged in carrying into effect and maintaining said 
program and the said agreement, combination, confederation, con- 
spiracy, and undertaking, as set forth in paragraph 10 hereof. Pur- 
suant to and for the purpose of effecting and carrying out the said 
program and said agreement, combination, confederation, conspiracy, 
and undertaking, respondents have, among other things, done the 
following : 

(a) Exacted and procured promises and agreements from each 
member of respondent organizations and associations, and from 
manufacturers and producers of lumber and building materials, to 
the effect that such dealers, members, manufacturers, and producers 
wil support, adhere to, and enforce the foregoing program of 
respondents set forth in paragraph 10 hereof. 

(5) Used and continued to use, in concert and agreement among 
themselves and with others, coercive and concerted action, boycott, 
threats of boycott, and other united action against manufacturers, 
dealers, and others to induce and require them, and to attempt so 
to induce and require them, to agree and conform to and to support 
and enforce the said program of respondents. 

(c) Held meetings of respondent organizations and associations, 
their members, officers, and councilmen, to devise means of exerting 
influence, pressure, coercion, or other means of inducing, coercing, 
and requiring manufacturers, producers, distributors, and others en- 
gaged in said lumber and building-materials trade and industry to 
abide by, and adhere to, said program. 

(d¢) For the purpose and with the effect of inducing or compelling 
manufacturers and producers to conform to said program, informed 
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and advised such manufacturers and producers of the names of said 
members of respondent organizations and associations and of re- 
spondent’s purpose and determination to insist upon and require such 
manufacturers and producers to distribute their products through 
the medium of said respondent members exclusively and in con- 
formity with the aforesaid program of respondent organizations and 
associations. 

(e) Denied and revoked membership in respondent organizations 
and associations of dealers who failed to support, abide by or carry 
out, said program of respondents, and otherwise disciplined such 
members and dealers. 

(7) Used and engaged in other acts, cooperative and concerted 
action and coercive methods and practices in promoting, establishing, 
and carrying out the aforesaid program and agreement, combination, 
conspiracy, confederation, and undertaking set forth in paragraph 
10 hereof. 

Par. 12. The capacity, tendency, and effect of said agreement, 
combination, conspiracy, confederation, and undertaking, and the 
said acts and practices of respondents, as set forth in paragraphs 10 
and 11 hereof, are, and have been: 

(a) To monopolize, in said members of respondent organizations 
and associations in the State of California, the business of dealing 
in and distributing lumber and building materials. 

(6) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in said lumber and building-materials trade 
and industry, and to deprive the purchasing and consuming public 
of advantages in price service, and other considerations which they 
would receive and enjoy under conditions of normal and unobstructed, 
or free and fair, competition in said trade and industry; and to 
otherwise operate as a restraint upon, and a detriment to, the free- 
dom of fair and legitimate competition in such trade and industry. 

(c) To substantially increase the cost to purchasers of such lumber 
and building materials and, consequently to increase the cost of con- 
struction, repair, maintenance, and remodeling of homes, dwellings, 
buildings, highways, and all kinds of construction and building 
works. 

(d) To oppress, eliminate, and discriminate against business en- 
terprises which are not members of said respondent organizations 
and associations, and which are, or have been, engaged in selling, 
distributing or using lumber and building materials. 

(e) To restrain or restrict employment in the construction and 
building industry and trade, and to reduce the purchasing power 
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or capacity of purchasers and users of such lumber and building 
materials. 

(f) To obstruct, hamper, and Lider Pate with the normal and 
natural flow of trade and commerce in lumber and building materials 
in, to, and from the State of California and to injure competitors 
of the members of said respondent organizations and associations in 
unfairly diverting business and trade from them, depriving them 
thereof, and otherwise oppressing or driving them out of business. 

(g) To prejudice and injure the public and manufacturers, pro- 
ducers, dealers, distributors, and others who do not conform to the 
program of said respondent organizations and associations and its 
members, or who do not desire but are compelled to conform to said 
program. 

Par. 18. The above-alleged acts and things done by respondents 
as set forth in paragraphs 10, 11, and 12 thereof, are monopolistic 
practices and are methods of competition which are unfair, and they 
constitute unfair methods of competition in commerce within the 
intent and meaning, and in violation, of Section 5 of said Act ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINDINGS AS TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 14, 1936, issued and served 
its complaint in this proceeding upon respondents California Lum- 
bermen’s Council, et al., charging them with the use of unfair meth- 
ods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondents’ answer thereto, testimony, and evidence in support of 
the allegations of said complaint were introduced by Daniel J. 
Murphy, attorney for the Commission, before Charles F, Diggs, an 
examiner of the Commission, theretofore duly designated by it; 
respondents did not intr seating any testimony in opposition to the 
allegations of the complaint; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceedings regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony, 
and other evidence, and briefs in support of the complaint and in 
opposition thereto; because of the waiver by counsel for the respond- 
ents, no oral arguments were made in behalf of the Commission or 
the respondents; and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, California Lumbermen’s Council, here- 
inafter for convenience referred to as the “Council,” was formerly 
a voluntary unincorporated association, but since 1934 the said Coun- 
cil has been a corporation organized and existing under and by virtue 
of the laws of the State of California. The principal office and head- 
quarters of said Council were formerly maintained at 465 California 
Street, San Francisco, in the said State of California, but since about 
May 1936, the principal offices and headquarters of said Council 
have been maintained at 34 Rowell Building, Fresno, in the said 
State of California. Said Council is an association composed of 
affiliated organizations whose membership of retail dealers in, and 
vendors of, lumber and building materials constitute the member- 
ship of said Council. The members of said Council before and after 
incorporation remained practically the same. The said dealers and 
vendors, members of said Council, and of said affiliated organizations 
are persons, partnerships, and corporations who, as such dealers and 
vendors, are engaged in the business of buying, selling, and distrib- 
uting lumber and building materials to contractors, builders, dealers, 
consumers, and other purchasers. The affairs of said Council are 
administered by executive officers including a president, vice presi- 
dent, secretary and manager, and by a Board of Councilmen which 
is composed of 10 members, two from each of the affiliated organiza- 
tions. The following were the officers and members of the Board 
of Councilmen of said Council for the year 1936: 


Councilmen : Officers: 
George Burnett. Geo. Burnett, Pres. 
EH. S. McBride. E. S. McBride, Vice Pres. 
I. L. Horton. I. L. Horton, Treas. 
George N. Ley. B. B. Barber, Secy-Mgr. 
Charles G. Bird. 
J. H. Kirk. 
J. U. Gartin. 
S. P. Ross. 
A. S. Hatch. 


James Tully. 

Par, 2. Respondent, Coast Counties Lumbermen’s Club, is an 
association of members formerly existing as a voluntary unincor- 
porated association, but since 1934 the said respondent, Coast Coun- 
ties Lumbermen’s Club, has been a corporation organized and exist- 

ing under and by virtue of the laws of the State of California. 
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The principal office and headquarters of said respondent organiza- 
tion are maintained in the Porter Building, Watsonville, in the said 
State of California. The members of said respondent organization 
are certain persons, partnerships, and corporations doing a retail 
business in lumber and building materials, with places of business in 
Santa Cruz, Monterey, Santa Clara, San Benito, and San Luis Obispo 
Counties in the State of California. Said respondent was organized 
without shares of capital stock as an instrument for promoting the 
business interests of its members. The business of said members is 
the purchase, sale, and distribution of lumber and building materials. 
Said respondent organization constitutes an affiliate or subdivision 
of respondent Council; said Council and said respondent organiza- 
tion, the officers and members actively cooperate with each other in 
carrying out the program and policies of respondent organizations. 
The members of the said Coast Counties Lumbermen’s Club are also 
members of the said Council and are represented on the Board of 
Councilmen of said Council by two councilmen. The following were 
the officers and directors of said respondent, Coast Counties Lumber- 
men’s Club, for the year 1936 or part thereof: 


Directors: Officers: 
Frank Sparling. Wiley Masengill, Pres. 
George Ley. W. H. Enlow, Vice Pres. 
W. H. Enlow. J. H. Kirk, Treasurer. 
Chas. Colburn. C. S. Tripler, Seey. & Treas. 
H. B. Chadbourne. 
J) Eeassink. 


W. T. Masengill. 


The following concerns are representative members of said Coast 
: ; Ses : : 
Counties Lumbermen’s Club, but do not constitute the entire mem- 
bership of said respondent organization: 
5 


Homer T. Hayward Lumber Co. M. J. Murphy, Inc. 

Gilroy Lumber Co. MckKinnon’s Lumber Yard. 
Tynan Lumber Co. G. A. Good. 

Sterling Lumber Co. Square Deal Lumber Co. 
Southern Pacific Milling Co. Salinas Lumber Co. 

Union Supply Co. San Luis Milling and Lumber Co. 
Work Lumber Co. Santa Cruz Lumber Co. 
Hammond Lumber Co. Sunnyside Lumber Co. 

Pacifie Coast Coal Co. Wood Bros. Lumber Co. 
Norton-Phelps Lumber Co. Freedom Lumber Co. 


Par. 3. Respondent, Central Valley Lumbermen’s Club, is an asso- 
ciation of members formerly existing as a voluntary unincorporated 
association, but since 1934 the said respondent, Central Valley Lum- 
bermen’s Club, has been a corporation organized and existing under 
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and by virtue of the laws of the State of California. The principal 
office and headquarters of said respondent organization are in the 
Wilhoit Building, Stockton, in the said State of California. The 
members of said respondent organization are certain persons, part- 
nerships, and corporations doing a retail business in the purchase, 
sale, and distribution of lumber and building materials, with places 
of business in Alpine, Amador, Calaveras, Contra Costa, Merced, 
Mono, San Joaquin, Stanislaus, and Tuolumne Counties, in the said 
State of California. The said respondent, Central Valley Lumber- 
men’s Club, is an affiliate or subdivision of the respondent Council, 
and the said Council and said Central Valley Lumbermen’s Club, 
their officers and members, actively cooperate with each other in 
carrying out the program and policies of the respondent organiza- 
tions. The members of said respondent, Central Valley Lumber- 
men’s Club, are also members of the said Council, and are represented 
on the Board of Councilmen of said Council by two councilmen. The 
following were the officers and directors of said respondent, Central 
Valley Lumbermen’s Club, for the year 1936. 


Officers: Directors: 

Chas. C. Moorehead, Pres. L. H. Elliott. 

W. O. Mashek, Vice Pres. D. H. Schroebel. 

Charles G. Bird, Treasurer. C. G. Bird. 

Thomas L. Gardner, Secy. & Mgr. C. C. Moorehead. 
W. S. Tillson. 
John Yancey. 
A. R. Martin. 


The following concerns are representative members of said re- 
spondent, Central Valley Lumbermen’s Club, but do not constitute 
the entire membership of said respondent organization: 


Brentwood Lumber Co. Central Lumber Co. 

Moorehead Lumber Co. Fisher Bros. Lumber & Mill Co. 
Elliott Lumber Co. San Joaquin Lumber Co. 
Martinez Lumber Co. Star Lumber Co. 

Newman Lumber Co. Stockton Lumber Co. 

Patterson Lumber Co. Tracy Lumber Co. 

Hales & Symons. Westley Lumber Co. 


Par. 4. Respondent, Northern Counties Lumbermen’s Club, is an 
association of members formerly existing as a voluntary unincor- 
porated association, but since 1934 the said respondent, Northern 
Counties Lumbermen’s Club, has been a corporation organized and 
existing under and by virtue of the laws of the State of California. 
The principal office and headquarters of said respondent organiza- 

tion are maintained in the Native Sons Building, Sacramento, In 
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the said State of California. The members of said respondent or- 
ganization are certain persons, partnerships, and corporations doing 
a retail business in the purchase, sale, and distribution of lumber 
and building materials, with places of business in Northern Cali- 
fornia. The said respondent, Northern Counties Lumbermen’s Club, 
is an affiliate or subdivision of respondent, Council, and the said 
Council and said Northern Counties Lumbermen’s Club, their officers 
and members, actively cooperate with each other in carrying out 
the program and policies of respondent organizations. The mem- 
bers of said respondent, Northern Counties Lumbermen’s Club, are 
also members of said Council, and are represented on the board of 
councilmen of said Council by two councilmen. The following were 
the officers and directors of the respondent, Northern Counties Lum- 
bermen’s Club, for the year 1936 or part thereof: 


Officers: 
George K. Adams, Pres. 
BH. 8S. McBride, Vice Pres. 
C. D. LeMaster, Secy. & Mer. 


Directors: 
Ralph Beede 
Chas. Miller 
EH. S. McBride 


Homer Derr 
EH. T. Robie 

S. R. Scott 

F. G. Duttle 
Geo. K. Adams 
Jim Tully. 


The following concerns are representative members of said re- 
spondent, Northern Counties Lumbermen’s Club, but do not consti- 
tute the entire membership of said respondent organization: 


Antioch Lumber Co. 
Auburn Lumber Co. 
Sterling Lumber Co. 
Noah Adams Lumber Co. 
Loomis Lumber Co. 
Concord Lumber Co. 
Davis Lumber Co. 
Dixon Lumber Co. 

J. M. Derr Lumber Co. 
General Supply Co. 
Jackson Lumber Co. 
C. V. Hooper 
Lafayette Lumber Co. 
C. G. Cello & Sons 
Frank G. Noyes Co. 


Napa Lumber Co. 

Napa Builders Supply 
Nevada County Lumber Co. 
Newcastle Lumber Co. 
Redwood Manufacturing Co. 
Blair Bros. 

Rio Linda Lumber Co. 
Truckee Tahoe Lumber Co. 
Perry Lumber Co. 

Vallejo Lumber Co. 
Long-Bell Lumber Co. 
Glenn County Lumber Co. 
Woodland Lumber Co. 
Acme Building Material Co. 


Par. 5. Respondent, Peninsula Lumbermen’s Club, is an associa- 
tion of members formerly existing as a voluntary unincorporated 
association, but since 1936 the said respondent, Peninsula Lumber- 
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men’s Club, has been a corporation organized and existing under and 
by virtue of the laws of the said State of California. The principal 
office and headquarters of said respondent organization are main- 
tained at 2194 Broadway, Redwood City, in the said State of Cali- 
fornia. The members of said respondent organization are certain 
persons, partnerships, and corporations engaged in the retail busi- 
ness as dealers in, or vendors of, lumber and building materials, 
with places of business in San Mateo and Santa Clara Counties, in 
the said State of California. Said respondent, Peninsula Lum- 
bermen’s Club, is affiliated with and is one of the subdivisions of 
respondent Council, and their officers and members actively cooperate 
with each other in carrying out the program and policies of said 
respondent organizations. The members of said respondent, Penin- 
sula Lumbermen’s Club, are also members of the said Council, and 
are represented on the board of councilmen of said Council by two 
councilmen. J. B. McKeon was the secretary and manager of said 
respondent, Peninsula Lumbermen’s Club. The following concerns 
are representative members of said respondent, Peninsula Lumber- 
men’s Club, but do not constitute the entire membership of said 
respondent organization : 


Wisnom Lumber Co. Gray-Thorning Lumber Co. 

H. H. Smith Lumber Co. Progress Lumber Co. 

A. L. Stockton Lumber Co. Sudden Lumber Co. 

A. S. Hatch Lumber Co. West Bay Lumber Co. 

George F. Cleese McNulty Lumber Co. 

Schopke & Burke Lumber Co. San Carlos Lumber Co. 

Sterling Lumber Co. San Mateo Planing Mill 

Merner Lumber Co. Industrial City Lumber Co. 
Palio Alto Lumber & Roofing Co. South City Lumber & Supply Co. 


Trimble Lumber Co. 

Par. 6. Respondent, San Joaquin Lumbermen’s Club, is an asso- 
ciation of members formerly existing as a voluntary unincorporated 
association, but since 1935 has been a corporation organized and 
existing under and by virtue of the laws of the State of California. 
The principal office and headquarters of said respondent organiza- 
tion are maintained in the Rowell Building, Fresno, in the said 
State of California. The said members are certain persons, partner- 
ships, and corporations engaged in the retail business of buying, 
selling, and distributing lumber and building materials, with places 
of business in Merced, Fresno, Madera, Tulare, Kern, and Kings 
Counties, in the said State of California. Said respondent, San 
Joaquin Lumbermen’s Club, is an affiliate and subdivision of the 
respondent Council, and their officers and members actively cooperate 
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with each other in carrying out the program and policies of the 
respondent organizations. The members of the respondent, San 
Joaquin Lumbermen’s Club, are also members of said Council, and 
are represented on the board of councilmen of said Council by two 
councilmen. The following were the officers of the said respondent, 
San Joaquin Lumbermen’s Club, for the year 1936: 

George C. Burnett, President. 

F. Dean Prescott, Vice president. 

Ralph P. Duncan, Treasurer. 

Bernard B. Barber, Secretary and manager. 

The following concerns are representative members of said re- 

spondent, San Joaquin Lumbermen’s Club, but do not constitute 
the entire membership of said respondent organization: 


Merced Lumber Co. Willard Lumber & Supply Co. 


Cross Lumber Co. 

C. S. Pierce Lumber Co. 
H. C. Kofoid Lumber Co. 
Chowchilla Lumber Co. 
Clovis Lumber Co. 

The King Lumber Co. 
Dinuba Lumber Co. 


M. Kellner & Son Lumber Co. 


Lumber & Supply Co. 
Malm & Angle Lumber Co. 
W. R. Spalding Lumber Co. 
Fowler Lumber Co. 
Bengston-Holt Lumber Co. 
Crescent Lumber Co. 
Keliner Lumber Co. 
Maisler Bros. Lumber Co. 
Marion Nine Lumber Co. 
Seeley Lumber Co. 
Swastika Lumber Co. 
Valley Lumber Co. 


Central Lumber Co. 

W. B. March Lumber Co. 
Citizens Lumber Co. 

Laton Lumber Co. 

R. O. Deacon Lumber Co. 
Burton-Doak Lumber Co. 
Hammond Lumber Co. 
Madera Lumber Co. 
Wenrich Lumber Co. 
Orange Cove Lumber Co. 
Parlier Lumber Co. 
Brey-Wright Lumber Co. 
Reedley Lumber Co. 
Western Lumber Co. 
Preseott Brick & Lumber Co. 
Burnett Lumber Co. 

The Cox Lumber Co. 

Kelly Lumber Co. 

Tulare County Lumber Co. 


Par. 7. The respondent officers, councillors, directors, and mem- 


bers of the respondent organizations herein specifically named do 
not constitute the entire list or number of such officers, councilmen, 
directors or members, but are representative thereof. The dealer 
members of the respondent organizations constitute a class, having 
a common or general interest, so numerous as to make it imprac- 
ticable to name them all specifically as parties respondent, but those 
specifically named are representative of the whole. 

Par. 8. The respondent members of the said respondent organiza- 
tions, in the course and conduct of their ‘business, purchase lumber 
and building materials from manufacturers, producers, and distribu- 
tors located in various states of the United States, particularly in 
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the States of Washington and Oregon, and cause such lumber and 
building material to be shipped and transported, by boat and by 
rail, from the various States in which they are manufactured and 
produced, particularly from the States of Washington and Oregon, 
to the respondent dealers’ places of business and to respondent 
dealers’ customers in the State of California. The activities of the 
respondent organizations, their officers and members thereof, have 
affected interstate commerce to the extent and the manner herein- 
after set forth. The members of the respondent organizations in 
their respective businesses, but for the matter and things hereinafter 
set out, would be naturally and normally in competition with each 
other, and are in actual and potential competition with other indi- 
viduals, partnerships, and corporations who are also engaged, or 
desire to engage, in the sale and distribution of lumber and building 
materials, 

Par. 9. The respondent members of the respondent organizations 
constitute a large and important part of the dealers in lumber and 
building materials in the State of California; said members con- 
stitute a group so influential in the trade as to be able to, and do, 
substantially influence and affect the flow of trade and commerce 
in lumber and building materials within and to the various trade 
areas in the respective territories wherein said respondent members 
of the respondent organizations operate and sell. 

Par. 10. The respondent organizations, their officers, councilmen, 
directors, and members, with the purpose and effect of enhancing 
and promoting the volume of trade and profits of said respondent 
members, have combined and conspired by common and concerted 
action, to adopt and enforce objectives and practices as hereinafter 
more fully described. 

Par. 11. The primary objective of the respondents, which they 
actively cooperated in maintaining, was to control and confine the 
retail distribution of lumber and building materials exclusively 
through the members of the respondent organizations and to pre- 
vent the direct sale of lumber and building materials by manufac- 
turers, producers, or wholesalers to all others, namely, nonmember 
dealers, vendors, contractors, consumers, and other purchasers, 
including State and political subdivisions. _ 

Par. 12. Further objectives of the respondents were (a) to limit 
the sale and distribution of lumber and building materials by the 
dealer members to districts in which the said dealer members have 
their places of business; (2) to prevent other dealers from selling 
lumber and building materials in the trading area where a dealer 
member is located; (c) at least two of said respondent organizations, 
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to wit, Coast Counties Lumbermen’s Club and the Northern Counties 
Tairibernien’s Club, through their officers or representatives, fixed 
and prepared price lists to be observed by their members in the 
respective territories of the said two respondent organizations. 

Par. 13. The respondent, Coast Counties Lumbermen’s Club, fixed 
and determined the quota of sales which a manufacturer, producer, 
or wholesaler could make monthly in the territory of said respondent 
organization, and also fixed and determined the quota of business 
which a dealer member of said organization could do. 

Par. 14. For the accomplishment of the aforesaid objectives the 
respondent organizations, their officers, councillors, directors, and 
members have engaged in the following practices: 

(a) Rosters, which listed the names of the officers and councilmen 
of the Council and the secretaries and members of all the respondent 
affiliates, were issued quarterly and distributed by the Council to a 
large number of manufacturers, producers and wholesalers, or their 
representatives, of lumber and building materials, who serviced the 
markets within the territorial jurisdiction of the respondent organi- 
zations. A large number of said manufacturers, producers and 
wholesalers owned and operated or represented mills located in the 
States of Oregon and Washington, from which places lumber and 
building materials were shipped, by boat and by rail, to the State 
of California. 

The following form letter was enclosed with the rosters: 

TO ALL WHOLESALE DISTRIBUTORS OF LUMBER, MILLWORK & 
BUILDING MATERIALS: 

Inclosed herewith are four rosters of Dealers affiliated with the California 
Lumbermen’s Council. 

In order that your California representatives may have this information, we 
ask that you provide those who cover the towns listed in the roster with a 
copy of same. Additional copies may be obtained upon request. 

Kindly sign and return the inclosed ecard at once. 


Thanking you for cooperation in this matter, we remain, 
Yours very truly, 


CALIFORNIA LUMBERMEN’S COUNCIL 


(6) The secretaries of the Council and of the various affiliated 
respondent organizations informed manufacturers, producers, and 
wholesalers, or their representatives, that the dale of lumber and 
building shatepials and the distribution thereof in the territories of 
the respondent organizations should be confined to the members of 
the respondent organizations, as listed on the rosters. Several mem- 
bers, at various times, stated that the purpose of the rosters was to 
so limit the sale and ‘Gatabution of lumber and building materials 
through the dealer members listed thereon. The cue and mem- 
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bers of the respondent organizations discussed the rosters, at times 
in guarded language, and at other times conveyed to the manufac- 
turers, producers and wholesalers, or their representatives, implied 
threats that if the manufacturers, producers, and wholesalers did not 
restrict their sales to the respondent members, the respondent mem- 
bers would not purchase their requirements from them. In accord- 
ance with the policy of the respondent organizations, manufacturers, 
producers, and wholesalers who sold to nonmembers were boycotted 
by the members of said respondent organizations. 

(c) At a Council meeting on June 28, 1935, a motion was passed 
instructing all Club secretaries to furnish the Council with a list of 
nonmember retail lumber dealers in their districts, together with as 
complete a list as possible of the wholesale concerns from whom 
these dealers purchased their requirements. 

On July 2, 1935, the Council sent a memorandum to the secretaries 
of the affiliated respondent organizations, requesting the above in- 
formation at their earliest convenience. 

(d) The officials and members of the respondent organizations 
engaged in espionage upon the business of manufacturers, producers 
and wholesalers, members and nonmembers; complaints against 
manufacturers, producers, and wholesalers for selling to other than 
respondent members were brought to the attention of, and discussed 
by, members, at the various meetings of respondent organizations; 
the various secretaries of the respondent affiliated organizations co- 
operated with each other and with the secretary of the Council in 
disseminating information among the members relative to sales by 
manufacturers, producers, and wholesalers to nonmembers; members 
were also informed as to the names of the manufacturers, producers, 
and wholesalers who cooperated with the respondents. 

(e) The respondents at times demanded cash penalties or com- 
missions from manufacturers, producers, and wholesalers who sold 
to nonmembers. : 

(7) The secretary of the respondent Coast Counties Lumbermen’s 
Club requested the sales manager of Smith Lumber Co., of San Fran- 
cisco, Calif., a wholesaler who purchases about 70 percent of 
40,000,000 feet of lumber a year from outside the State of California, 
particularly from the States of Washington and Oregon, to stop 
selling W. F. Sechrest, a nonmember dealer, or to charge the said 
Sechrest two or three dollars more on each thousand feet and to 
credit this increased amount to the Coast Counties Lumbermen’s 
Club; because of the refusal of the Smith Lumber Co. to comply 
with this request, all the members of the said respondent Club, with 
the exception of one, stopped doing business with the Smith Lumber 
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Co., and the respondents attempted to interfere, and did interfere, 
veil various sources of supply of the Smith Tarraber Co. in the 
States of Washington and Oregon. 

(7) The respondent Coast. Counties Hee bemntons Club required 
its members to file monthly reports, with the Club’s secretary, show- 
ing their purchases and the names of manufacturers and wholesalers 
from whom said purchases were made. The officers of said respond- 
ent Club attempted to equalize the sales among friendly manufac- 
turers and wholesalers, and the members were notified, orally and 
in writing, to buy from such friendly manufacturers and whole- 
salers who were selling below their quotas as fixed by the Club during 
a particular month, and to refrain from buying from certain manu- 
facturers and wholesalers who were exceeding their quotas in a 
particular month. The secretary of the Club at times examined 
the books of the dealer members, to determine that these policies 
were complied with. 

(h) The Coast Counties Lumbermen’s Club, in restricting, or 
attempting to restrict, the sales of its members to certain dealer 
territories, imposed a penalty amounting to 10 percent of the total 
amount of sales made by said members outside of said dealer 
territories. 

(2) The “Standard Trade Practice Agreement” issued by the 
respondent Coast Counties Lumbermen’s Club called for the obedi- 
ence by all members to all rules and practices of said respondent 
Club, and imposed a fine of $50 to be paid by any member disclosing 
anything whatsoever regarding the activities, regulations, agree- 
ments, and understandings of said Club. 

(7) The respondent Northern Counties Lumbermen’s Club at- 
tempted to prevent the retail dealer members of the Sacramento 
Lumbermen’s Club from selling in the territory of the members of 
the said respondent Northern Counties Lumbermen’s Club, and re- 
quested that the members of said Sacramento Lumbermen’s Club 
pay a 10 percent commission to the said respondent Northern 
Counties Lumbermen’s Club on all sales made by the members of 
said Sacramento Lumbermen’s Club in the territory of the members 
of the said respondent Northern Counties Lumbermen’s Club. Re- 
spondents attempted to interfere with sources of supply, located in 
the States of Washington and Oregon, of at least one dealer member 
of the Sacramento Lumbermen’s nics who sold in the said territory 
of the said Northern Counties Lumbermen’s Club. 

(“) The respondents Coast Counties Lumbermen’s Club and 
Northern Counties Lumbermen’s Club issued price lists to which 
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respective dealer members of both respondent organizations were 
required to adhere in the respective territories of both organizations. 

Par. 15. The aforesaid practices of the respondent organizations, 
their officers, directors, councilmen, and members, have tended to 
produce, and have produced, the following results: 

(a) Interstate commerce in the sale and distribution of lumber 
and building materials has been restrained by eliminating, or 
attempting to eliminate, therefrom, nonmember dealers and other 
purchasers or prospective purchasers whose names do not appear 
on the respondent’s rosters, and manufacturers, producers, and 
wholesalers who sell to such nonmember dealers, or such other 
purchasers, and by restricting, or attempting to restrict, said com- 
merce to such manufacturers, producers, and wholesalers, and to 
such dealer members; and to otherwise restrain and obstruct the 
natural flow of commerce in channels in interstate trade. 

(6) Competitors of respondent dealer members of the respondent 
organizations have been prevented from obtaining interstate ship- 
ments of their requirements, particularly from the States of Wash- 
ington and Oregon, and competition has been substantially lessened, 
hindered, and suppressed in the territories of the respondent organi- 
zations. 

(c) Manufacturers, producers, and wholesalers who own and oper- 
ate, or represent, mills in the States of Washington and Oregon, 
and who sell and distribute lumber and building materials in the 
markets where the respondent members of the respondent organiza- 
tions have their places of business, have at various times, and in 
many instances, confined such sales and distribution to the dealer 
members of the respondent organizations. 

(d) Respondent dealer members of the respondent organizations 
have withdrawn and withheld their patronage from manufacturers 
and wholesalers who refused to comply with the requests of re- 
spondents’ secretaries that sales be discontinued to purchasers and 
prospective purchasers whose names do not appear on respondents’ 
rosters. 

(e) Manufacturers, producers, and wholesalers were injured in 
their business by restriction of demand for their products and of 
freedom to sell same direct by the pressure and concerted action of 
the respondents to have sales confined to the respondent members 
of the respondent organizations. In many instances, manufacturers 
and wholesalers, in response to the demand of certain of the respond- 
ent organizations, paid penalties or commissions to respondents on 
direct sales made by said manufacturers and wholesalers to pur- 
chasers whose names did not appear on respondents’ roster. 
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(f) Costs to the consuming public were increased in certain terri- 
tories by the issuance of price lists and by respondents’ policy of 
exclusive dealer member distribution, because the consuming public 
was thereby denied the advantages in price which it otherwise would 
have obtained in the natural flow of commerce under conditions of 
free competition. 

CONCLUSION 


The acts, policies, and practices of the respondents, as set forth 
in the foregoing findings as to the facts, and the circumstances 
therein set forth, constitute an unfair method of competition in 
commerce and a combination and conspiracy to engage in, and to 
further, unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and evidence taken before Charles F. Diggs, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, and briefs filed herein, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, California Lumbermen’s Coun- 
cil, its officers, councilmen, and respondent affiliated units, to wit: (1) 
Coast Counties Lumbermen’s Club; (2) Central Valley Lumbermen’s 
Club; (8) Northern Counties Lumbermen’s Club; (4) Peninsula 
Lumbermen’s Club; (5) San Joaquin Lumbermen’s Club; their of- 
ficers, directors, and members, and the agents, representatives, and 
employees of said members, in connection with the purchase and the 
offering for sale, sale, and distribution of lumber and building ma- 
terials, in interstate commerce, do forthwith cease and desist from 
combining or conspiring among themselves, or with others, to en- 
gage in, directly or indirectly, any of the following acts, practices, 
and policies: 

1, Preparing and publishing rosters or lists containing the names 
of respondent dealer members of respondent organizations and dis- 
tributing the same among manufacturers, producers, and wholesalers, 
or their representatives, of lumber and building materials, for the 
purpose, or with the effect of, indicating that the specified persons or 
concerns are entitled to buy direct from said manufacturers, pro- 
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ducers, and wholesalers, or that other persons or concerns, not in- 
cluded therein, are not so entitled. 

2. Soliciting, accepting, or acting upon, information as to sales, 
proposed sales, or contracts of sale, by manufacturers, producers, and 
wholesalers, of lumber and building materials to nondealer members 
of respondent organizations or other purchasers, for the purpose of 
preventing further dealing between such buyers and the said manu- 
facturers, producers, and wholesalers. 

8. Using boycott, threats of boycott, either with or without other 
coercive methods, to persuade, induce, or compel manufacturers, pro- 
ducers, and wholesalers to refrain from selling lumber and building 
materials to nonmember dealers of respondent organizations or other 
purchasers, or to refrain from so selling, except on unfair, discrim- 
inatory, or prohibitive terms and conditions fixed by respondents. 

4, Representing, directly or indirectly, to manufacturers, producers, 
and wholesalers that the members of the respondent organizations 
would withhold or withdraw their patronage if said manufacturers, 
producers, and wholesalers sold to competing dealers in lumber and 
building materials, or to others whose names were not listed on the 
respondents’ rosters. 

5. Fixing or establishing uniform prices at which members of re- 
spondent organizations should sell lumber or building materials in 
particular trade areas. 

6. Fixing or determining the quotas of business in the sale and dis- 
tribution of lumber and building materials which manufacturers, 
producers, wholesalers, and dealer members may do in particular 
trade areas which, thereby, unlawfully restricts or hinders the sale and 
distribution of lumber and building materials in interstate commerce. 

7. Demanding or exacting penalties or commissions from manu- 
facturers, producers, and wholesalers on sales of lumber and building 
materials made by said manufacturers, producers, and wholesalers to 
purchasers other than the members of respondent organizations. 

8. Demanding or exacting penalties or commissions from dealer 
members, or other dealers, on sales of lumber and building materials, 
made by said dealer members or other dealers, in trade areas where 
other dealer members have their places of business which, thereby, un- 
lawfully restricts or hinders the sale of lumber and building materials 
in interstate commerce. 

9. Holding meetings to devise means for making effective the 
aforesaid programs and policies, or similar programs and policies. 

10. Employing other cooperative or coercive acts and methods in 
promoting and carrying out the aforesaid programs and policies, or 
similar programs and policies. 
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It ts further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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JOHN PETRIE, TRADING AS PURITY PRODUCTS COM- 


PANY, B-X LABORATORIES, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3123. Complaint, May 5, 1937—Decision, July 25, 1938 


Where an individual, engaged in the advertisement, sale, and distribution of 


(a) 


medical preparations for internal use for ailments and conditions peculiar 
to women, including certain products variously known and described as 
“Menstrua” or ‘“Minex,” “B—X Monthly Relief Compound,” “B-X Monthly 
Tablets,’ and “Hygeen Tablets,” not made by him, but purchased in bulk 
as stock products from a manufacturing chemist, who made no representa- 
tions as to the purpose or efficacy thereof other than to state their chemical 
formulae; in advertising literature such as booklets, pamphlets, and. cir- 
culars, made use of by him, and purporting to be descriptive of the various 
products and of their effectiveness for the uses advertised— 

Represented that said products “Menstrua,”’ or ‘“Minex,’ “B-X Monthly 
Relief Compound,” or “B-—X Monthly Tablets,’ formed safe, competent, or 
reliable remedies or treatments for delayed, painful, or suppressed men- 
struation, or for menstrual disorders generally, or that said products 
formed a general preventive for ill health, or that said products were 
effective to tone up the generative organs, or the whole system, or that 
said products were abortifacients, or that said products were harmless or 
produeed no bad after effects; 7 


Facts being that said various products, as case might be, could not be used 


(db) 


with perfect safety at all times indicated, but contained ingredients which 
might be highly dangerous to some people, and should not be administered 
other than under the direction of a competent physician who could watch 
the effects thereof upon the patient, and they were not effective for the 
purposes for which offered or implied, and said statements and representa- 
tions, and the implications thereof, were false and misleading; and 
Represented that said product “Hygeen” was an effective, potent, or power- 
ful germicide under the conditions of use for feminine hygiene, or that it 
was effective in the prevention of venereal diseases, or that it could be 
used safely or without fear of harmful results so far as the prevention of 
infection is concerned, or that it was a positive or dependable contraceptive 
under all conditions or in all cases, or that it was effective as a deodorant 
for use after menstruation, or that it was harmless ; 


Facts being that said tablets were not effective for the purposes thus implied 


or represented, and said various representations were false and misleading ; 


With capacity and tendency to confuse, mislead, and deceive members of the 


public as to the properties and therapeutic effects of said products in the 
various particulars set forth and suggested, and to induce and cause them 
to buy and use the same because of the erroneous beliefs engendered, in- 
cluding those by suggestion and innuendo as to their uses as abortifacients 


and contraceptives, respectively, with their added sales appeal, and with 
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result that trade was diverted unfairly to him from competitors who 
truthfully represent their products and. the properties and therapeutic 
effects thereof, and who are engaged in the sale of preparations of same 
or similar kinds, or adapted to or used for legitimate purposes for which 
said individual recommends his said preparations: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Robert S. Hall and Mr. John L. Hornor, trial 
examiners. 

Mr. William L. Taggart for the Commission. 

Nash & Donnelly, of Washington, D. C., for respondent. 


COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that John Petrie, an 
individual, trading under various names, particularly those of Purity 
Products Co. and B—X Laboratories, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in. commerce, as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. The respondent, John Petrie, has been for more 
than 2 years last past, and is now, engaged in the business of adver- 
tising, distributing, and selling medical preparations for internal use 
for various troubles in the female anatomy. The principal office and 
place of business of the respondent is at 6023 Harper Avenue, 
Chicago, Tl. 

The respondent causes his products, when sold, to be transported 
from his aforesaid place of business in the State of Illinois to pur- 
chasers thereof located in various States other than the State of 
Ilmois and in the District of Columbia. He maintains a constant 
course of trade xnd commerce in said products so distributed and 
sold by him between the State of Illinois and various other States 
of the United States and the District of Columbia. 

Par. 2. In the course and conduct of said business respondent has 
been and is in substantial competition with other individuals and 
with firms, corporations, and partnerships engaged in the distribu- 
tion and sale of similar products, and other products intended and 
designed for similar use by women in commerce among and between 
the various States of the United States and the District of Columbia. 
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Par. 3. The products marketed by respondent are variously known 
and described as “Menstrua” or “Minex,’ “B-X Monthly Relief 
Compound,” “B—X Monthly Tablets,” and “Hygeen Tablets.” 

Par. 4. In the operation of his business and for the purpose of 
inducing the purchase of said products on the part of members of 
the purchasing public the respondent has made use of certain adver- 
tising literature, such as booklets, pamphlets, circulars, and labels 
purporting to be descriptive of the various products herein named as 
well as the effectiveness of said products for the uses advertised, 
which are distributed by the respondent among and between the vari- 
ous States of the United States. 

With reference to the products designated as “B—~X Monthly Relief 
Compound” and “B-X Monthly Tablets” such statements as the 
following are made: 

Feminine Hygienc—Delayed?—Use famous time-tested B—X Monthly Relief 
Compound when nature fails! Starts working instantly! Brings soothing, sat- 
isfying relief in some of longest, most stubborn, unnatural delays very quickly— 
in only a few hours in some cases! Very powerful, yet absolutely safe! Guar- 
anteed——-Pure—Harmless. No pain, inconvenience, or interference with duties! 
Constituents strongly recommended by famous doctors! Used and praised by 
thousands of grateful women! * * * 

x « * This excellent remedy quickly yet safely reduces congestion of the 
generative organs, as it acts directly on the circulation of the uterus, and thus 
irregularities are corrected, unnatural suppression is often speedily relieved, 
and the monthly sickness is consequently re-established. 

* * * * * * * 

Feminine Hygiene—For unnatural delay or irregularity use harmless B-X 
Monthiy Tablets. Quick, painless relief even in many worst cases! Absolutely 
safe! * * * Used by thousands! Enthusiastic women report unbelievingly 
prompt, soothing, seemingly magical relief! 

= * % * * * e 


Absolute Privacy—If you suffer from a morbid, unnatural menstrual condi- 
tion, you may now, treat your ailment in the comfortable surroundings of your 
own home with absolute privacy. * * * They have utility solely in morbid, 
unnatural conditions of the menstrual function, and the woman who has never 
bad occasion to use them for the purposes indicated probably has a delightful 
surprise in store for her at the seemingly magical manner in which they usually 
operate. 

In said statements, together with other similar statements not 
herein set out with respect to the products named, respondent directly 
and through implication represents that said products form safe, com- 
petent, and reliable remedies for all delay in the functioning of the 
menses; that menstruation is brought on in a few hours by the use 
of said products; that said products are harmless and absolutely safe ; 
that they form a general preventive for ill health and that they are 
recommended by famous doctors; that they are a remedy for unnat- 
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ural, sluggish, suppressed irregular and delayed periods including 
painful, fetid, scanty, absent monthly flow and other similar trouble- 
some conditions of the menstrual function when due to unnatural 
causes, and that they are effective to tone up the generative organs 
and the whole system and act directly on the circulation of the uterus. 

In truth and in fact said articles or products are not effective as 
competent and reliable treatments or remedies for delay in function- 
ing of the menses. Said products are not effective as remedies for 
unnatural, sluggish, suppressed, irregular or delayed periods. They 
are not effective to tone up the generative organs or the whole system, 
and they do not act directly on the circulation of the uterus. Neither 
of said products correct irregularities, relieve unnatural suppression 
or reestablish the monthly flow. They are not effective as reliable or 
efficient remedies in many of the most stubborn or longstanding 
causes of unnatural suppression of menstruation. Further, said prod- 
ucts do not form absolutely safe or harmless treatments if taken 
according to directions and are not recommended by famous 
physicians or generally by physicians. 

Par. 5. With reference to the products designated as “Menstrua” or 
“Minex” and “Hygeen” such statements as the following are made in 
the manner set out in paragraph 4: 


(a) Menstrua—for ending delayed menstruation 

Marvelous Menstrua! The ultra-modern triumph of medical science! When 
nature fails, use safe, reliable Menstrua! Designed to powerfully and positively 
force remarkably speedy results—without pain, harm or inconyentience—in many 
of the most stubborn delays arising from the usual unnatural causes. 

Renowned physicians and scientists recommend the pure vegetable ingredients 
contained in Menstrua for their effectiveness in above mentioned menstrual 
delays, irregularities, pain and suppression. 

Menstrua, though extremely powerful in forcing results, is absolutely safe, acts 
without pain and leaves no bad after effects. 

Menstrua is guaranteed to comply with strict requirements of the Pure Food 
and Drug Law. It is made from high quality, safe, harmless ingredients, with 
wonderful results reported by women from all oyer America who continued 
without break until results came. * * * 

* * * % BS * * 

(b) Hygeen—for antiseptic safeguarding in feminine hygiene. 

The astounding wonder of Hygeen Tablets!—They have 114 times the germ 
destroying power of carbolic acid per Rideal & Walker Phenol Coefficiency Test— 
yet are as harmless as milk to the delicate tissue and membranes! * * * 

In three to five minutes the tablet will have developed the antiseptic foam 
which will keep the vagina sterile for hours, after which it ean be douched out 
with a clear lukewarm water. 

They are designed for dependable yet safe antisepses in absolutely safeguard- 
ing against inherent, innate, non-extraneous, infectious germ or bacteriological 
life in uterine and yaginal discharges and secretions in the vaginal canal. ; 
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Par. 6. In said statements together with other similar statements 
not herein set out with respect to the product Menstrua or Minex 
respondent directly and through implication represents and infers 
that the product forms a safe, reliable and effective remedy, among 
other things, for menstrual disorders in women, and for painful, 
scanty, fetid, or difficult menstruation; that said product is effective 
to insure the presence of the abnormally delayed flow; that it is effec- 
tive as a treatment for pain and suppression during mensea; that it 
is effective as a reliable remedy composed of safe and harmless in- 
gredients which can powerfully and positively force remarkably 
speed results in many of the most stubborn delays arising from the 
usual unnatural causes; that it is effective as a marvelous monthly 
regulator; that menstruation is brought on in a few hours by the use 
of said tablets when it is caused by ill health or other similar troubles; 
that the product is recommended by famous physicians or generally 
by physicians and that the product is effective as a germ destroyer 
and sterilizes every vestige of infectious uterine secretions and 
discharges in the vagina. 

In the aforesaid statement with reference to Hygeen tablets and 
other similar statements not set out herein respondent directly and 
through implication represents that said product is effective to kill 
germ life; that it is effective as an antiseptic to safeguard feminine 
hygiene and guard against inherent, innate, non-extraneous, infectious 
germ or bacteriological life in uterine and vaginal discharges and 
secretions; that it forms a competent contraceptive and is effective 
as a deodorant for use after menstruation; and is effective as a 
treatment, remedy, and cure for discharges and leucorrhea. And 
further, respondent directly or through implication infers and repre- 
sents said article to contain one and one-half times the germ destroy- 
ing power of carbolic acid. 

Par. 7. In truth and in fact the said product, Menstrua or Minex, 
does not form a safe, reliable and effective remedy, treatment or 
cure for menstrual disorders or delays in women. It is not effective 
as a treatment, remedy or cure for painful, suppressed, scanty, fetid 
or difficult menstruation. It is not effective to insure the presence 
of the abnormally delayed flow; or effective as a treatment for pain 
or suppression during mensea. It is not composed of safe and harm- 
less ingredients, and it is not recommended by famous physicians 
or generally by physicians; and is not better than other pills and 
tablets composed of the same ingredients. 

The product known as Hygeen tablets is not effective as a germ 
destroyer and will not sterilize every vestige of infectious uterine 
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secretions or discharges in the vagina. It is not effective to kill 
germ life, and does not act as a contraceptive. It is not effective 
as an antiseptic to safeguard feminine hygiene or as a dependable 
or safe antisepsis in absolutely safeguarding against inherent, innate, 
non-extraneous, infectious germ or bacteriological life in uterine 
and vaginal discharges in the vaginal canal. Further, said prod- 
uct is not a deodorant and has not one and one-half times the germ 
destroying power of carbolic acid as is claimed and represented. 
It is not better than ordinary pills and tablets composed of the same 
ingredients. 

Par. 8. The respondent in marketing the products or articles named 
herein in commerce in the manner as set out herein creates the im- 
pression and belief that all of said articles or products with the 
exception of Hygeen tablets will evacuate the uterus after con- 
ception and it is further represented either directly or by reasonable 
implication that the said medicinal preparations can be used gen- 
erally as effective abortifacients. 

In truth and in fact none of the said products should be used 
to evacuate the uterus. They do not always act as abortifacients 
and their general use for these conditions is unsafe to the health 
of the individual. 

Par. 9. There are among respondent’s competitors in commerce, 
as herein set out, those who do not in any way misrepresent the 
character and nature of their products and who do not make use 
of any of the misleading representations herein set out and similar 
ones with respect to the therapeutic value of their respective 
products. 

Par. 10. The aforesaid false and misleading statements and rep- 
resentations used by the respondent in offering for sale and selling 
the various products as herein described in commerce as herein set 
out, have had, and now have the tendency and capacity to, and do, 
mislead and deceive members of the purchasing public into the erro- 
heous and mistaken belief that said representations ave true and into 
the purchase of substantial quantities of respondent’s various products 
on account of said erroneous and mistaken belief. 

As a result thereof trade is unfairly diverted to respondent from 
competitors who do not in the sale and distribution of their respec- 
tive products make use of the same or similar misrepresentations. 
In consequence thereof injury has been and is now being done by 
respondent to competition in commerce among and between the 
various states of the United States. 

Par. 11. The methods, acts, and practices of respondent herein 
set forth are to the prejudice of the public and of competitors of the 
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respondent as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 5, 1937, issued and served 
its complaint in this proceeding upon respondent John Petrie, an 
individual, trading under the trade names “Purity Products Co.”, 
“B-X Laboratories,” and under other names, charging him with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by William L. Taggart, attorney for the Commission, and 
in opposition to the ailegations of the complaint by John A. Nash 
and Horace J. Donnelly, Jr., attorneys for the respondent, before 
Robert S. Hall and John L. Hornor, examiners of the Commission 
theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, briefs in support of the complaint 
and in opposition thereto, respondent not desiring oral argument 
theretofore requested by him and granted by the Commission, and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent John Petrie is an individual, trading 
under the trade names “Purity Products Co.,” “B-X Laboratories,” 
and under other names; said respondent has been for more than 2 
years last past, and is now, engaged in the business of advertising, 
selling, and distributing medical preparations for internal use for 
various troubles of the female anatomy, The most recent known 
principal office and place of business of the respondent is 6023 
Harper Avenue, Chicago, Ill. 

The respondent causes his products, when sold, to be transported 
from his place or places of business in the State of Illinois to pur- 
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chasers thereof located in various States of the United States other 
than the State of Illinois and in the District of Columbia. He main- 
tains, and during all times mentioned herein has maintained, a course 
of trade in said products so sold and distributed by him in commerce 
between the State of Illinois and various other States of the United 
States and the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent 
has been, and now is, in substantial competition with other individuals 
and with firms, corporations, and partnerships engaged in the sale 
and distribution of similar products and other products intended and 
designed for similar use by women in commerce among and between. 
the various States of the United States and in the District of Columbia, 

Par. 3. The products advertised, offered for sale, and sold are dis- 
tributed by respondent in interstate commerce, as aforesaid, are vari- 
ously known and described as “Menstrua” or “Minex,” “B—X Monthly 
Relief Compound,” “B-X Monthly Tablets,” and “Hygeen Tablets.” 
Respondent does not manufacture said products. He buys them in 
bulk as stock products from a manufacturing chemist who makes no 
representations as to the purpose of said products or the efficacy 
thereof other than to state their chemical formulae. 

Par. 4. In the operation of his business and for the purpose of 
inducing the purchase of said products by members of the purchasing 
public, the respondent has made use of certain advertising literature 
such as booklets, pamphlets, and circulars, purporting to be descriptive 
of the various products herein named, as well as of the effectiveness 
of said products for the uses advertised, which are distributed among 
and between the various States of the United States. 

With reference to the products designated as “B-X Monthly Relief 
Compound” and “B—-X Monthly Tablets,” representations such as the 
following are made by respondent: 

A Health and life preserver for women 

B-X Monthly Relief Compound 

A monthly regulator remedy for female treatment. 

B-X Monthly Relief Compound is a gentle, harmless, reliable, and convenient 
remedy for quickly relieving unnaturally sluggish, suppressed, irregular, delayed 
periods, including painful, fetid, scanty, absent monthly flow, and other simiiar 
troublesome conditions of the menstrual function when due to unnatural causes. 
This remedy is intended to tone up the generative organs, and also the whole 


system, and is considered one of the finest and most dependable preparations of 
its kind known to modern medical science. 


B-X Monthly Relief Compound is carefully compounded by expert chemists 
according to the highest medical standards, only the finest and purest materials 
obtainable being used. This excellent remedy quickly yet safely reduces con- 
gestion of the generative organs, as it acts directly on the circulation of the 
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uterus, and thus irregularities are corrected, unnatural suppression is often 
speedily relieved, and the monthly sickness is consequently re-established. 

Perfect Safety 

B-X Monthly Relief Compound may be used with perfect safety at all times 
indicated and yet is a remarkably reliable and efficient remedy in many of 
the most stubborn, longstanding cases of unnatural suppression, painful men- 
struation, and other menstrual disorders. 

Absolute Privacy 

Tf you suffer from a morbid, unnatural menstrual condition, you may now 
treat your ailment in the comfortable surroundings of your own home with 
absolute privacy, provided of course, that surgical measures are not necessary, 
and it is not due to systemic disease. You don’t need to ask anyone for 
information, nor mention the matter to anyone, for we furnish complete direc- 
tions which have enabled thousands of grateful women to relieve their own 
suffering without anyone’s help or advice. B-X products work quietly and 
safely * * *. They have utility solely in morbid, unnatural conditions of 
the menstrual function, and the woman who has never had occasion to use 
them for the purposes indicated probably has a delightful surprise in store 
for her at the seemingly magical manner in which they usually operate. 

We, the B-X Laboratories of Chicago, do hereby guarantee the B—X products 
for women * * * to be harmless if taken where indicated according to 
directions. 

8 * * % ' * cS ® 

B-X Monthly Relief Compound can be judged as the greatest boon of its 
kind of women that ultra-modern science has yet produced! Designed to bring 
about return of the flow in abnormally delayed menstruations, safely, harmlessly, 
and without inconvenience. 

What Every Woman Should Know 

When nature fails the calendar, and a menstrual delay sets in from usual 
causes that interfere with normal functions, There Is Now a Way to Bring 
Back Return of the Flow. That way now used by so many hundreds of know- 
ing women all over America, is simply to take B—X Monthly Relief Compound. 


In said statements, together with other similar statements not 
herein set out with respect to the products named, respondent di- 
rectly or through reasonable implication represents that said products 
form a gentle, harmless, reliable, and convenient remedy for quickly 
relieving unnatural, sluggish, suppressed, irregular, delayed periods, 
including painful, fetid, scanty, absent monthly flow, and other sim- 
ilar troublesome conditions of the menstrual function, when due to 
unnatural causes; that said products are intended to tone up the 
generative organs and also the whole system; that they quickly yet 
safely reduce congestion of the generative organs, as they act directly 
on the circulation of the uterus; that they may be used with perfect 
safety at all times indicated; that they form a remarkably reliable 
and efficient remedy in many of the most stubborn, longstanding 
eases of unnatural suppression, painful menstruation, and other 
menstrual disorders; that they have utility solely in morbid, unnat- 
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ural conditions of the menstrual function; and that respondent guar- 
antees said products to be absolutely harmless if taken where indicated 
according to directions. . 

A chemical analysis of said B~X Monthly Relief Compound and 
B-X Monthly Tablets shows the chemical formula of said products 
to be the following: 


Extract of Cottons RootyB ar ks. a 1 grain 
1 OVO nbs ence ee is a ee ee Se eS ee 1 grain 
TBM OR DU NC) OZ Her eco URIS a eR SS ee ee oe Se eee ee 1 grain 
IDbqngoedie JIbVEe SNK Re ee eas a 1 grain 
TATOOS): PUTT ELC Ce a ee 1 grain 
Sa with Onl nt, gee 5 at ee ee ee ee 4 minim. 


In truth and in fact said “B-X Monthly Relief Compound” and 
“B-X Monthly Tablets” are not gentle, harmless, reliable remedies 
for quickly relieving unnatural, sluggish, suppressed, irregular, de- 
layed periods, including painful, fetid, scanty, absent monthly flow 
and other similar troublesome conditions of the menstrual function, 
when due to unnatural causes. Said products will not tone up the 
generative organs or the whole system. Said products will not 
quickly and safely reduce congestion of the generative organs. They 
do not form a remarkably reliable and efficient remedy in many of 
the most stubborn, longstanding cases of unnatural suppression, pain- 
ful menstruation, or other menstrual disorders. Said products can- 
not be used with perfect safety at all times indicated. Competent 
medical testimony shows, and the Commission finds, that said prod- 
ucts contain ingredients which may be highly dangerous to some 
people, and should not be administered other than under the direc- 
tion of a competent physician who can watch the effects of said 
ingredients upon the patient. 

With reference to the product designated as “Menstrua,” or 
“Minex,” such statements as the following have been and are made 
by respondent in the manner hereinabove set out: 


Menstrua—For Ending Delayed Menstruation 

Marvelous Menstrua! The ultra modern triumph of medical science! When 
nature fails, use safe, reliable Menstrua! Designed to powerfully and postively 
force remarkably speedy results—without pain, harm, or inconvenience—in many 
of the most stubborn delays arising from the usual unnatural causes. z 

Amazingly quick acting! 

Renowned physicians and scientists recommend the pure vegetable ingredients 
contained in Menstrua for their effectiveness in above mentioned menstrual 
delays, irregularities, pain and suppression. Menstrua, though extremely pow- 
erful in forcing results, is absolutely safe, acts without pain, and leaves no bad 
after effects. 


PURITY PRODUCTS CO., ETO. 551 


541 Findings 


Marvelous Menstrua! The final perfection of Ultra-Modern Science in Relief 
Compounds! For many years Science had been climbing up to the present 
achievement of Menstrua ! 

Women from all over the Nation continually report that Menstrua brought 
return of the abnormally delayed flow, and relief from pain and suppression, 
even after as many as four other relief compounds had failed them! 

Menstrua contains only pure, harmless but. effective ingredients from Nature’s 
own fields and forests. For over 30 years, physicians the world over had been 
prescribing certain ingredients of Menstrua for the aforementioned menstrual 
delays. Now these ingredients are combined into utmost efficiency in Menstrua ! 


The evidence shows, and the Commission finds, that “Menstrua” 
and “Minex” are one and the same product. Chemical analysis shows 
the formula of said product to be the following: 


TENT Ny SHEL REL a ene at eh a a Ml ee ice all gaia 5 minims, 
SDR ET ao a a ee rt A er et Ry ap el ae abanterela di eal 1 grain, 
COT ASOT S se eee aie ce ayer a at Tee Ie OR Re ae 06 aah late NLL kN scone % minim, 
ANGI Ti os = apatie Be eee Res ft eee Ot ce See Ce REE meen ar ES 8D % grain. 


In his advertisements and statements as above referred to, respond- 
ent directly or through reasonable implication represents and infers 
that the product “Menstrua” or “Minex” forms a safe, reliable, and 
efficient remedy for menstrual disorders in women; that said product 
is effective to insure the presence of abnormally delayed flow; that it 
is effective as a treatment for pain and suppression during menses; 
that it is effective as a reliable remedy, composed of safe and harm- 
less ingredients which can powerfully and positively force remark- 
ably speedy results in many of the most stubborn delays arising 
from the usual unnatural causes; that it is effective as a marvelous 
monthly regulator; that said product produces amazingly quick 
results and leaves no bad after effects; and that certain of the in- 
gredients of said product have been prescribed by physicians the 
world over for over 30 years for the aforementioned delays, and now 
these ingredients are combined to form a superefficient product known 
as “Menstrua” or “Minex.” 

Respondent’s advertising claims as above set out have the capacity 
and tendency to, and do, induce the belief that “Menstrua” or 
“Minex” is unusually effective to bring on the menstrual flow in the 
most obstinate cases, regardless of the cause thereof, even after 1 
or 2 months of known pregnancy. 

In truth and in fact said product “Menstrua,” or “Minex,” does not 
form a safe, reliable, and effective remedy, treatment, or cure for 
menstrual disorders and delays in women. It is not effective to in- 
sure the presence of the abnormally delayed flow, or effective as a 
treatment for pain or suppression during menses. It is not better 
than other capsules containing the same ingredients manufactured 
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and sold by others. The testimony of reputable physicians is to the 
effect, and the Commission finds, that said product “Menstrua,” or 
“Minex,” contains ingredients which may be highly harmful and 
injurious, and which can be taken with safety only when prescribed 
by a competent physician who can watch the effects of said ingre- 
dients upon the patient. 

In the course of his advertising, as hereinabove referred to, re- 
spondent has made certain statements with respect to the product 
“Hygeen,” among which are the following: 

Hygeen—-For antiseptic safeguarding in feminine hygiene. 

In accordance with a determination to give its customers the best, The Purity 
Products Co. is proud to present to American Womanhood its Hygeen Tablets 
for Feminine Hygiene. They are designed for Dependable Yet Safe Antisepses 
in absolutely safeguarding against inherent, innate, non-extraneous, infectious 
germ or bacteriological life in uterine and vaginal discharges and secretions in 
the vaginal canal. 

Upon contacting the natural moisture of the vagina, the tablet changes into 
a powerful germ-destroying foam which remains active for many hours to 
sterilize every vestige of infectious uterine secretions and discharges in the 
vagina. 

The Astounding Wonder of Hygeen Tablets! They have 1% times the germ- 
destroying power of carbolic acid per Rideal & Walker Phenol Coefficiency Test— 
yet are as harmless as milk to the delicate tissues and membranes! 

Hygeen Tablets are also a deodorant for use after menstruation. Many a 
serious condition can arise from imperfect feminine hygiene, such as suppura- 
tions (discharges), leucorrhea, ete. By killing germ life with Hygeen Tablets, 
European Physicians testify to these and other discharges disappearing. 

In the aforesaid statement with respect to “Hygeen” tablets and in 
other similar statements not set out herein, respondent directly and 
through implication represents that said product is effective to kill 
germ life; that it is effective as an absolutely dependable antiseptic 
to safeguard against inherent, innate, nonextraneous, infectious germ 
or bacteriological life in uterine and vaginal discharges and secretions 
in the vaginal canal; that it forms a competent contraceptive, will kill 
the germs of venereal diseases, and is effective as a deodorant for use 
after menstruation; that it is effective as a treatment, remedy, or 
cure for discharges and leucorrhea; that it contains 114 times the 
germ-destroying power of carbolic acid; and that it is absolutely 
harmless to delicate tissues and membranes. 

In truth and in fact, said product “Hygeen Tablets” is not effective 
as a germ destroyer, and will not sterilize every vestige of infectious 
uterine secretions or discharges in the vagina; it is not effective to 
kill germ life and does not act as a contraceptive; it is not effective 
to kill the germs of venereal diseases; it is not effective as an anti- 
septic to safeguard feminine hygiene; it is not a dependable and 
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safe antiseptic in absolutely safeguarding against inherent, innate, 
nonextraneous, infectious germ or bacteriological life in uterine and 
vaginal discharges in the vaginal canal; the said product is not a 
deodorant and has not 114 times the germ-destroying power of car- 
bolic acid, as represented. It is not absolutely harmless to delicate 
tissues and membranes. 

Par. 5. The respondent, in marketing “B—X Monthly Relief Com- 
pound,” “B-X Monthly Tablets,” and “Menstrua,” or “Minex,” in 
commerce, in the manner set out herein, creates the impression and 
belief that said products will evacuate the uterus after conception, 
and further represents, directly or by reasonable implication, that the 
said medical preparations can be used as effective abortifacients. In 
truth and in fact, none of the said products should be used to evac- 
uate the uterus. They do not always act as abortifacients and their 
general use for these purposes in unsafe to the health of the indi- 
vidual. 

Par. 6. There are among respondent’s competitors in commerce as 
herein set out those who do not in any way misrepresent the nature 
or character of their products, and who do not make use of any of the 
misleading representations herein set out, or make any other mis- 
representations with respect to the therapeutic value of their respec- 
tive products. 

Par. 7. The representations of respondent, as aforesaid, have had, 
and now have, the capacity and tendency to confuse, mislead, and 
deceive members of the puble as to the properties and therapeutic 
effects of said products in the particulars herein set forth, and to 
induce and cause them to buy and use said preparations because of 
the erroneous beliefs engendered as above set forth. The representa- 
tions by suggestion and innuendo as to the uses of respondent’s prepa- 
rations as abortifacients and contraceptives, respectively, merely serve 
as added inducements for their purchase and give an added sales 
appeal. As a result of such false, misleading, and deceptive repre- 
sentations, trade has been diverted unfairly to respondent from com- 
petitors who truthfully represent their products and the properties 
and therapeutic effects thereof, and who are engaged in the sale 
of preparations of the same or similar kinds as those sold by re- 
spondent, or adapted to and used for the legitimate purposes for 
which respondent recommends his said preparations as aforesaid. 


CONCLUSION 


The aforesaid acts and practices of respondent John Petrie, an 
oi. ; 43 
individual, trading under the trade names “Purity Products Co., 
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“B-X Laboratories,” and under other names, are all to the prejudice 
of the public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondent, testimony, and other evidence taken before Robert S. 
Hall and John L. Horner, examiners of the Commission theretofore 
duly designated by it, in support of the allegations of the complaint 
and in opposition thereto, and briefs in support of the complaint 
and in opposition thereto, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent John Petrie, an individual, 
trading under the trade names Purity Products Co., B—X Labora- 
tories, and under other names, his representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of the products now known as “Menstrua,” or “Minex,” “B-X 
Monthly Relief Compound,” or “B—X Monthly Tablets.” or “Hygeen 
Tablets,” respectively, or any other products composed of substan- 
tially the same ingredients. or possessing similar properties, under 
whatever name sold, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing directly 
or by implication. 

1. That said products “Menstrua,” or “Minex,” “B-X Monthly 
Relief Compound,” or “B—X Monthly Tablets,” form safe, com- 
petent, or reliable remedies or treatments for delayed, painful, or 
suppressed menstruation, or for menstrual disorders generally; or 
that said products form a general preventive for ill health; or that 
said products are effective to tone up the generative organs, or the 
whole system; or that said products are abortifacients; or that said 
products are harmless or produce no bad after effects. 

2. That said product “Hygeen” is an effective, potent, or powerful 
germicide under the conditions of use for feminine hygiene; or 
that it is effective in the prevention of venereal diseases; or that 
it can be used safely or without fear of harmful results so far as 
the prevention of infection is concerned; or that it is a positive or 
dependable contraceptive under all conditions or in all cases: 
that it is effective as a deodorant for use after menstruation : 
that it is harmless. 
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It is further ordered, That the respondent, John Petrie, an in- 
dividual, trading under the trade names Purity Products Co., B-X 
Laboratories, and under other names, shall, within 10 days after 
service upon him of this order, file with the Commission an interim 
report in writing stating whether he intends to comply with this 
order, and, if so, setting forth in detail the manner and form in 
which he intends to comply; and that, within 60 days after service 
upon him of this order, said respondent shall file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which he has complied with this order. 
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MIDWEST PUBLISHING COMPANY, AND WALTER H. 
GORHAM, INDIVIDUALLY AND AS PRESIDENT OF 
MIDWEST PUBLISHING COMPANY 


MODIFYING CEASE AND DESIST ORDER 
Docket 2893. Order, July 26, 1988 
Order modifying cease and desist order entered agaiust aforesaid respondents in 
Docket 2893, on March 18, 1938, 26 F. T. C. 939, prohibiting certain misrep- 
resentations by said respondents, their officers, etc., in connection with 
offer, sale, and distribution of books known as and sold under name 


“Modern American Encyclopedia,” and extension service sold in connection 
therewith, and other books, as hereinbelow set forth. 


Before Mr. John W. Norwood, trial examiner. 
Mr. Wm. T. Chantland for the commission. 


Mopirrep Orper TO CEASE AND Desist 


This matter having been heard by the Federal Trade Commission 
upon the motion of W. T. Kelley, chief counsel for the Commission, 
to modify the order to cease and desist issued in this proceeding on 
March 18, 1938, and the Commission having considered said motion 
and the record, and being now fully advised in the premises. 

It is ordered, That the order to cease and desist issued herein on 
March 18, 1938, be modified so as to read as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission (no answer having been 
filed by respondents), testimony and other evidence taken before 
John W. Norwood, an examiner of the Commission theretofore 
duly designated by it, in support of the allegations of said complaint 
and in opposition thereto, and brief by counsel for the Commission, 
and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Midwest Publishing Co., a 
corporation, and its officers, and Walter H. Gorham, individually, 
and their respective representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of books, 
now bene as, and sold under the name, “Modern American En- 
cyclopedia” and the extension service sold in connection therewith 
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and of other books, in interstate commerce or in the District of 
Columbia, do cease and desist from representing, directly or in- 
directly, or through any corporate or other device: 

1. Through the use of the word “Modern” or any other word or 
words of similar import and meaning, in the title of said books, or 
in the corporate or trade name used in connection with the sale 
thereof, or in any other manner, that said books are a new, modern, 
up-to-date encyclopedia or reference work, or that they have been, 
and are, kept up-to-date, when such are not the facts. 

2. That any person or persons, especially those prominent in par- 
ticular fields of learning, have contributed substantially or at all to. 
any revision of said so-called “Modern American Encyclopedia,” 
when such is not the fact. 

3. That respondents furnish any extension service of a kind or 
character that will keep said “Modern American Encyclopedia” up- 
to-date, unless and until they furnish such service. 

4. That the regular price for which respondents will furnish to. 
the purchaser of said “Modern American Encyclopedia” an annual 
extension service is greater than the price at which said extension 
service is actually and usually sold. 

5. That respondents furnish any specified character of extension 
service for any specified term of years, when such is not the fact. 

6. That the regular prices at which said so-called “Modern Ameri- 
ean Encyclopedia” and services are habitually and generally offered 
are special prices or reduced prices offered only to a selected list of 
persons, for special reasons. 

7. That other allegedly valuable books offered in connection with 
said “Modern American Encyclopedia” are given free or as a gratuity 
when in fact the price named includes payment at a profit for all 
of the books so offered and delivered. 

8. That any price that a purchaser will be required to pay for the 
books and services offered and sold is different from the total price 
which respondents actually collect or attempt to collect. 

9. That any prospect has been recommended to receive a set of 
said so-called “Modern American Encyclopedia” or other books and 
services in connection therewith at a special price, or as a free gift, 
or in return for a testimonial letter, when any of said representations 
are untrue. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with’ this order. 
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NATIONAL SILVER COMPANY 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 


VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2111. Complaint, Sept. 29, 1933’—Decision, July 29, 1938 


Where a corporation, engaged in sale and distribution of knives and other 


(a) 


cutlery and tableware to jobbers, wholesale and retail dealers in cutlery, 
chain stores, hardware stores, department stores, and house-furnishing 
stores, with branch sales offices in Chicago and Los Angeles; in competition 
with others who made and sold similar products and used word “stainless” 
only as a mark, brand, or stamp for, or in advertising such products made 
of the chrome-iron alloy, stainless steel, and truthfully used words or terms 
“ehromium plate’ or “chromium plated” to indicate a carbon steel product 
plated with chromium, and did not employ such word as “stainpruf” as a 
stamp, brand, or mark for, or in advertising such chromium-plated articles 
that were not in fact stainproof and corrosion resistant ; 

Stamped its aforesaid products, regardless of whether made from carbon 
steel or chromium-alloyed steel, with word “stainless,” in utter disregard of 
well established trade custom among cutlery manufacturers, silversmiths and 
trade generally, of using said word to designate cutlery made from chro- 
mium-alloyed steel, and failed to inform purchasers as to whether or not 
its said products were chromium plated, or were in fact made of the said 
more costly solid stainless steel, as long understood by trade and ultimate 
purchasers from word “stainless,” as meaning, as applied to knives, cutlery, 
and tableware, said high-grade type of chromium) steel alloy, with its high 
degree of resistance to oxidation and corrosion against most media, and 
as used by manufacturers and distributors in their catalogs and advertising 
materials to designate only those products made of stainless steel, as afore- 
said ; 


With result that purchasers, in view of the almost identically similar appear- 


(b) 


ance of the two kinds of products, purchased its chromium-plated knives 
and other flat tableware of inferior quality as and for products, metallic 
parts of which were made of solid alloyed or stainless steel, and were not 
the cheaper carbon steel articles, with utterly thin and inadequate 
chromium plating, and notorious amenability to corrosive influence- and 
quality of rusting rapidly in presence of water, dampness, acids or similar 
agents; and 

Sold and distributed carbon steel, chromium-plated knives, marked “stain- 
pruf,” made of carbon steel, plated as above set forth, notwithstanding 
fact that said products were extremely susceptible to corrosion, and were 
not in fact stainless in any sense, and were further subject to corrosion by 
reason of tendency of plating to break through sharpening or other abra- 
Sive action, ete, and in its advertising of its said “Stainprut” products 
as guaranteed against staining by acids contained it vegetables, fruits, 
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and meats, and against discoloration in ordinary use, warned against use 
of scouring materials to polish the blades; 

With effect of deceiving wholesalers, jobbers, retailers, and ultimate purchasers 
into buying said cheap and inferior chromium-plated, carbon steel knives, 
cutlery, and tableware marked “Stainless” and “Stainpruf’” as and for 
products made of genuine stainless steel, and of placing, as a result of its 
said advertising and misbranding, in the hands of its wholesale and retail 
dealers the means of deceiving ultimate purchasers, and with capacity and 
tendency to divert to it trade of competitors engaged in selling in com- 
merce products of the same kind and nature, which they truthfully 
advertise : 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Edward M. Averill, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Brill, Bergenfeld & Brill, of New York City, for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, on 
August 7, 1933, issue its complaint herein charging and alleging that 
the respondent corporation is, and has been, guilty of unfair methods 
of competition in interstate commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914; 

And, whereas, This Commission, since the issuance of said com- 
plaint, has been advised that the respondent therein is, and has been, 
using unfair methods of competition in interstate commerce other 
than, and in addition to, those in relation to which the Commission 
issued its complaint aforesaid on August 7, 1933, in violation of the 
provisions of section 5 of said act; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that National Silver Company, a corporation, 
has been and now is using unfair methods of competition in inter- 
state commerce in violation of section 5 of said act, and states its 
charges in that respect as follows: 

Paracrary 1. The respondent is a corporation, organized and exist- 
ing under the laws of the State of New York with its principal place 
of business located at 61-65 West Twenty-third Street, in the city of 
New York, State of New York, and for several years last past has 
been engaged in the business of selling and distributing to jobbers, 
wholesale and retail dealers in cutlery, chain stores, hardware stores, 
department stores and house furnishing stores, knives, other cutlery 
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and tableware. Said respondent causes said knives, cutlery, and 
tableware when sold by it, to be transported from its principal place 
of business in the State of New York into and through the various 
other States of the United States to the purchasers thereof. 

In the course and conduct of its aforesaid business, the respondent 
is and for several years has been, in direct and substantial competition 
with other individuals, partnerships, and corporations engaged in the 
sale and distribution in interstate commerce of knives, cutlery, and 
tableware, both like and similar to those sold by respondent. 

Par. 2. ‘Through long usage the terms “stainless steel” and “stain- 
less,” when used in association with knives and other cutlery, have 
become and are known in the trade and by the general public to 
designate cutlery composed of an alloy of steel containing not more 
than 0.70 percent of carbon and from 9 percent to 16 percent of 
chromium. Certain grades of knives and other cutlery sold and dis- 
tributed by respondent, as aforesaid, are manufactured in simulation 
of “stainless steel” knives and cutlery, when in truth and in fact, they 
are not composed of such an alloy of steel, and are not “stainless 
steel” as known to and understood by the trade and the general public. 

In the course and conduct of its aforesaid business, respondent 
solicits its business by advertising in catalogs and price lists widely 
distributed among customers and prospective customers, in which eata- 
logs and price lists the aforesaid certain grades of its product are by 
respondent described as “stainless” and by stamping on the blades 
thereof, respondent describes and designates such knives and cutlery 
as “stainless.” Respondent thereby has falsely represented and does 
falsely represent to prospective purchaser those certain grades of its 
products to be such products as are known by the trade and general 
public as “stainlesss steel,” when in truth and in fact, such grades of 
cutlery by respondent so described and branded are made from carbon 
steel plated with chromium, and so prepared as to imitate genuine 
“stainless steel.” ‘ 

Par. 8. Among the grades of knives and other cutlery advertised 
and described in its catalogue, and sold and distributed by the re- 
spondent in interstate commerce, as aforesaid, is a carving knife bear- 
ing the trade name “Nasco” and stamped “stainpruf.” Said knife is 
made from carbon steel and is merely chromium plated. The term 
“stainpruf” stamped on said knife is and was employed by respondent 
to be the equivalent in meaning of the term “stainpruf” in its common, 
general acceptance, and was, and is, intended by respondent to, and 
cloes, create the impression upon the trade and the general public, and 
causes the trade and general public to believe, that said carving knife 
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is so made, and is of such quality, as that it resists rust stain and 
corrosion. Such is not the fact with respect to said knife, it being 
neither rust nor stain proof on its surfaces, its cutting edge, nor 
otherwise. 

Par. 4. Among other grades of knives and cutlery advertised and 
described in its catalogue, and sold and distributed by respondent, as 
aforesaid, in interstate commerce, are certain knives and forks 
stamped “stainless,” when in truth such knives and forks are composed 
of carbon steel, merely chromium plated, and are not stainless in 
fact. In addition to thus falsely representing to prospective pur- 
chasers in interstate commerce that those certain grades of its prod- 
ucts are such products as are known by the trade and general public 
as “stainless steel” when in truth such was not the fact and said 
knives and forks were so prepared as to merely imitate genuine “stain- 
less steel,” the said knives and forks, as now charged and alleged, are 
not stainless or rust proof in fact, but on the contrary will and do rust 
and stain when brought in contact with agencies which do not stain, 
rust. or blemish a stainless steel made from an alloy of steel containing 
not more than 0.7 percent of carbon and from 9 percent to 16 percent 
of chromium. Said knives and forks, apart from any consideration 
of the technical or trade acceptation or meaning of the word “stain- 
less” as applied to a manufacturing process for steel, are not stainless 
in fact. using the term “stainless” as a mere common dictionary word. 

Par. 5. Under the foregoing facts and circumstances, both the 
designation and branding by respondent of certain of its products 
as “stainless” as set out in paragraphs 2 and 4 above, and the brand- 
ing by respondent of certain of its products as “stainpruf,” as set 
out in paragraph 3 above, including the advertising, description, 
and price lists of such products in respondent’s catalogs, are false 
and misleading and have the capacity and tendency to deceive, and 
do deceive, wholesalers, jobbers, retailers, and the ultimate pur- 
chasers into buying that which they did not intend to buy, and 
through its price lists, catalogs, and misbranding, as aforesaid, re- 
spondent has placed and is placing in the hands of its wholesaler 
and retailer in interstate commerce, the means of deceiving the ulti- 
mate purchasers. The aforesaid practices have had the capacity 
and tendency to divert to respondent the trade of competitors en- 
gaged in selling in interstate commerce, products of the same kind 
and nature as those of respondent, which products are truthfully 
advertised, and constitute unfair methods of competition in com- 
‘merce within the intent and meaning of Section 5 of an Act of Con- 
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gress, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Mopirmp Frxprnes as to THE Facrs AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 7, 1933, issued and served 
its original complaint in this proceeding on respondent, National 
Silver Company, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act, 
and on September 29, 1933, issued and served its amended and sup- 
plemental complaint charging said respondent with the use of unfair 
methods of competition in commerce other than, and in addition to, 
those in relation to which the Commission issued its original com- 
plaint as aforesaid. After the issuance of said complaints, and the 
filing of respondent’s respective answers thereto, testimony and other 
evidence in support of the allegations of the complaints were intro- 
duced by Marshall Morgan, attorney for the Commission, and in 
opposition to the allegations of the complaints by Abraham Brill, 
attorney for the respondent, before Edward M. Averill, an examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding came on for final 
hearing before the Commission on the said complaints, the answers 
thereto, testimony, and other evidence, briefs in support of the com- 
plaints and in opposition thereto, and the oral arguments of counsel 
aforesaid; and the Commission having duly considered the same and 
being fully advised in the premises, and finding that the proceed- 
ing was in the interest of the public, on February 17, 1937, made 
and issued its findings as to the facts and conclusion based thereon 
and issued its order to cease and desist from the practices charged. 
Subsequently respondent filed a motion to modify and amend the 
findings as to the facts and order to cease and desist, and the Com- 
mission having duly considered said motion and the record herein. 
makes this its modified findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


ParacrapH |. The respondent is a corporation, organized and exist- 
ing under the laws of the State of New. York, with its principal 
place of business located at 61-65 West Twenty-third Street, in the 
city of New York. Respondent, for several years last past, has been 
in the business of selling and distributing knives and other cutlery 
and tableware to jobbers, wholesale and retail dealers in cutlery, 


NATIONAL SILVER CO. 563. 


-—- 


558 Findings 


chain stores, hardware stores, department stores, and house-furnish- 
ing stores. Respondent causes said knives, cutlery, and tableware, 
when sold by it, to be transported from its principal place of busi- 
ness in the State of New York to the purchasers thereof located in 
States of the United States other than the State of New York, and 
into the District of Columbia. 

In the course and conduct of its aforesaid business, the respondent 
is, and for several years last past has been, in direct and substantial 
competition with other corporations, individuals, firms, and partner- 
ships engaged in the sale and distribution in interstate commerce of 
knives, cutlery, and tableware. Respondent employs a number of 
salesmen, directed by a sales manager. It maintains branch sales 
offices in the city of Chicago, directed by its New York office, and a 
branch office in Los Angeles, Calif., carrying its own stock. 

Par. 2. Stainless steel, as used in the manufacture of cutlery, is an 
alloy produced from iron, chromium and carbon, and sometimes con- 
tains other minor alloying elements. The metal or alloy so produced 
has through long commercial usage become known to and designated 
by steel and cutlery manufacturers, the cutlery trade, retailers, and 
the purchasing and consuming public by the term “stainless.” This 
term as applied to steel indicates a very specific type of chromium- 
steel alloy which has the quality of resisting oxidation and corrosion 
against most media. To a markedly greater degree than is true of 
carbon steel, chromium-steel resists alkaline materials, fruit acids, 
nitric acids, dampness and water, salt air and salt water, and weather 
conditions, including rain and snow. It is a much more expensive 
product to manufacture than carbon steel, and is comparable to 
carbon steel at normal temperatures and markedly superior to it at 
elevated ranges. 

Stainless steel possesses great tensile strength, and takes and retains 
a higher polish than carbon steel, which carbon steel does not retain 
because it is far less resistant to oxidation and scaling. Stainless 
steel is from 50 percent to 400 percent stronger than ordinary steel ; 
can be rolled, drawn, stamped, forged, pressed, machined, cast, spun, 
punched, braced, soldered, welded, ground, and polished. It is fur- 
nished in plates, shapes, sheets, bars, rods, flats, strips, tubing, wire, 
forging, blanks, billets, ingots, castings, etc. It has the imherent 
and combined characteristics of tremendous strength, resistance to 
corrosion, to high temperature, to erosion and to abrasion, and has 
the ability to take and permanently retain a highly polished surface. 
Stainless steel is either wholly or substantially immune to the action 
of nearly a hundred corrosive agents. The discovery of stainless 
steel has been one of the major outstanding developments in 
metallurgy in the last 20 years. 
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Par. 3. The first popular development of stainless steel was in 
the cutlery field. Harry Brearley, an ‘Englishman, was granted a 
United States patent on September 5, 1916. In his application, 
Brearley stated that his invention related to new and useful im- 
provements in cutlery or other hardened and polished articles of 
manufacture where nonstaining objects were desired, and that it had 
for its object a tempered steel cutlery blade or other hardened 
auticle having a polished surface and composed of an alloy prac- 
tically untarnishable, when hardened, or when hardened and 
tempered. “This alloy,” he stated, “is malleable, and can be 
formed, rolled, hardened, tempered, and polished under ordinary 
commercial conditions.” Brearley further stated that his invention 
resulted from the discovery that the addition of certain percentages 
of chromium and carbon to iron will produce a steel capable of 
taking a polish and of having the above specified characteristics. 

The American Stainless Steel Co. was organized in 1918 in 
Pittsburgh, Pa., for the purpose of holding and exploiting various 
patents covering stainless steel. Among the patents so acquired 
was the Brearley patent of 1916, and the Haynes and Cox patents, 
and others, the Brearley cutlery patent antedating all other such 
patents. Said American Stainless Steel Co. entered upon a cam- 
paign, national in scope, to advertise and develop the use of stain- 
less steel. This company has expended more than $500,000 in such 
advertising, has entered into numerous agreements licensing others 
to manufacture this product, and has enumerated many articles for 
the manufacture of which it has recommended that its “stainless” 
or “stainless steel” be used. Includecl among these were such prod- 
ucts as trimming and mechanical parts for automobiles, bumpers, 
hub caps, knives, forks, and scissors. Advertisements of this prod- 
uct were carried in periodicals of national circulation as far back 
as 1919, and continued for a period of 15 years. Thousands of 
pamphlets were also distributed during this period, explanatory of 
stainless steel, its characteristics and its uses. In all of said adver- 
tisements the American Stainless Steel Co. used the word “stainless” 
in a noun sense to indicate and denote the product which it also 
designated as “The Metal of Endless Possibilities.” 

As a result of the continuous advertising of this product over a 
period of 15 years, both the manufacturing and the purchasing 
and using public came to recognize and still recognizes stainless 
steel or “stainless” as a high-grade type of chromium-steel alloy, 
possessing to a high degree the quality of resisting oxidation and 
corrosion against most media. The manufacturing and the using 
public for a number of years have been led to expect, and now do 
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expect, when they purchase knives, cutlery, and tableware marked 
“stainless,” to receive articles, the cutting portions of which are 
manufactured from said chromium-steel alloy, and which possess 
the characteristics above enumerated. 

Par. 4. The manufacturers of cutlery, including table cutlery and 
flatware, and silversmiths, as a trade practice and custom, use the 
word “stainless” to designate knife blades, forks, and kindred 
articles made by them from the chromium-steel alloy, stainless steel. 
It is the practice of manufacturers of stainless steel cutlery and 
flatware to stamp the word “stainless” upon the blade of said ware, 
and to superimpose on that the name of the manufacturer. Many 
silversmiths and manufacturers of cutlery, in pursuance of such 
trade custom, mark and stamp staimless steel cutlery, particularly 
the knife blades of the same, as indicated below: 

Towle Stainless, 

Goodell Stainless, 

Clyde Cutlery Company—Stainless, 

Community Stainless. 

I. N. S. & Company Stainless, 

Russell Stainless, 

Stainless, under which are the words Universal Resistain, 
D. Harrington & Co. Stainless, 

Ontario Stainless. 

The word “stainless” thus stamped by manufacturers and distribu- 
tors upon their cutlery and other tableware has through long and 
continuous usage come to signify both to the manufacturer, to the 
distributor, to the retailer, and to the ultimate purchaser and user, 
that such cutlery is produced from stainless steel, that is, from 
chromium-steel alloy. 

Catalogs and other advertising material of cutlery manufacturers 
and distributors employ the word “stainless” to designate these prod- 
ucts only which are made of stainless steel. 

A stainless steel knife ground in daily use will not stain or tarnish 
as a result of grinding or sharpening; it remains stainless under such 
grinding so long as a piece of it is left, and the corrosion resisting 
qualities of said knife suffer no deterioration from nicking or scratch- 
ing or bending. Such a stainless steel knife made fifteen years ago 
is now as serviceable in the kitchen as though it were made today. 

Par. 5. In addition to the stainless steel cutlery manufactured as 
hereinabove described and possessing the characteristics specified, 
knives, cutlery and tableware are also manufactured with knife 
blades of carbon steel, either plain or chromium-plated. A carbon 
steel knife blade is one made of the ordinary unalloyed steel, contain- 
ing no chromium as an alloy and being readily susceptible to rust, 
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stain, and corrosion. A chromium plated knife blade is manufac- 
tured of carbon steel upon which has been deposited a thin coating 
of chromium, or of nickel and chromium. The chromium plated 
carbon steel cutlery is not stainless or corrosion resistant. 

A stainless steel knife costing from 25 cents to 30 cents can be 
duplicated, as to appearance, by a chromium plated carbon. steel 
knife costing approximately 6 cents. A 30-piece set of chromium 
plated flatware can be bought from a well-known mail order house 
for 98 cents, while a 1-dozen piece set of stainless steel flatware of 
similar appearance can be bought from the same mail order house at 
from $1.18 to $7.90 per set. 

A carbon steel knife blade, a stainless steel knife blade, and a 
chromium plated knife blade are made and finished by cutlery manu- 
facturers so as to look exactly alike to the eye. In fact, the three 
types, given a similar finish, are so much alike that cutlery experts, 
including manufacturers of cutlery, are not able to tell them apart. 
Numerous tests have shown this to be the fact. The only way in 
which any purchaser can distinguish a chromium-plated carbon steel 
knife from a stainless steel knife is by the word “stainless” stamped 
upon the blade of the knife. When the word “Stainless” is stamped 
upon a chromium plated knife, the purchaser expects to receive and 
believes he is receiving a knife made from stainless steel. 

Par. 6. Respondent herein, the National Silver Co., distributes 
and sells knives, cutlery, and tableware made of the chromium-steel 
alloy, stainless steel, and similar articles made of carbon. steel, 
chromium-plated, stamping such products, regardless of whether they 
are made from carbon steel or chromium alloyed steel, with the 
word “stainless.” The respondent has also sold and distributed a 
carbon steel chromium-plated knife marked “Stainpruf.” Respond- 
ent’s salesmen do not inform the purchasers of its products whether 
the said products are made of solid metal, that is, stainless steel, or 
whether they are chromium-plated. Said purchasers, in view of the 
almost identically similar appearance of the two products, are unable 
to detect the difference, and have purchased and do purchase 
chromium-plated knives and other flat tableware of inferior quality 
in the belief that the metallic parts of said products are composed 
of solid alloyed or stainless steel. Department and other stores iden- 
tified in the record as having sold chromium-plated cutlery stamped 
“stainless” obtained such goods from the respondent. The sales- 
men of respondent had no knowledge of any other firm, person or 
manufacturer save the respondent itself, which marked or stamped 
chromium-plated cutlery with the word “stainless.” Respondent did 
not produce a single chromium-plated knife or fork, stamped “stain- 
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less,” that had been so stamped by anyone other than the respondent. 
It did not present, as a witness, a single cutlery manufacturer or 
silversmith in the United States who brands or stamps, or has 
stamped, a chromium-plated knife or fork with the word “stainless.” 
Respondent did not produce a single catalog put out by any manu- 
facturer or jobber or department store in the United States in which 
chromium-plated knives or forks are advertised and branded with 
the word “stainless.” Respondent alone has followed the practice 
of stamping or branding chromium-plated knives and forks with the 
word “stainless” in utter disregard of the well established trade. 
custom in this country among cutlery manufacturers, silversmiths, 
and the trade generally of using the word “stainless” to designate 
steel cutlery made from chromium-alloyed steel. 

The chromium-plated cutlery distributed and sold by the respond- 
ent is made from a base of carbon steel electrically plated with nickel 
and chromium. Carbon steel is notoriously subject to corrosive in- 
fluences, and rusts or oxidizes rapidly in the presence of water, 
dampness, acids or similar agents. Said chromium-plated cutlery 
is characterized by the element of porosity; that is to say, the under- 
lying base metal becomes exposed to the atmosphere because the 
plating is porous. 

Chromium is the most porous plating known, and is of negligible 
value when used alone to protect the underlying base of carbon steel 
against corrosion. For corrosion protection the common practice is 
first to apply to the underlying metal a very heavy layer of nickel. 
The degree of protection afforded depends upon the thickness of the 
nickel plating applied; the thicker the nickel, the more protection 
afforded. 

The specifications for plating on carbon steel approved by the 
United States Bureau of Standards call for a minimum of 0.0005 of 
an inch of nickel for good protection under mild conditions and at 
least 0.001 of an inch of nickel for severe conditions. The Bureau’s 
conclusions based upon a summary of exposure tests is that chromium 
coatings from 0.00002 of an inch to 0.00003 of an inch add very little 
to the protective value of said coatings but maintain their bright 
appearance owing to their resistance to tarnish; and that relatively 
thick chromium coatings, from 0.00005 of an inch to 0.0001 of an 
inch improve the protection against corrosion, especially in an indus- 
trial atmosphere. 

The plating expert of the United States Bureau of Standards 
testified in this proceeding that “any coating of chromium less than 
one hundred-thousandth of an inch, over any coating of nickel less 
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than one ten-thousandth of an inch, will furnish very little protection 
as coating of steel if the steel is subjected to any corrosive influences” ; 
that a thickness of nickel less than one ten-thousandth of an inch 
“is in sufficient to furnish protection against corrosion regardless of 
what may be the thickness of the chromium that you put over a 

Requirements for the plating of carbon steel to be used, among 
other things, for cutlery, specified by other plating experts not con- 
nected with the United States Government are that the nickel 
plating be not less than 0.0002 of an inch, preferably 0.0005 of an 
inch, and that the chromium plating shall be from 0.00002 to 0.00003 
of an inch. 

The chromium plating on the cutlery and other tableware products 
distributed and sold by respondent is utterly thin and inadequate. 
Various specimens of respondent’s chromium-plated cutlery were 
tested at the United States Bureau of Standards to ascertain the 
thickness of the plating thereon. These tests revealed plating of 
nickel of thicknesses ranging from 0.00006 to 0.00008 of an inch, 
and plating of chromium ranging from 0.000007 to 0.000009 of an 
inch. No underlying copper at all was found underneath that 
plating. 

These thicknesses, as used by the respondent, in the opinion of well- 
known plating experts, were entirely inadequate to furnish satis- 
factory protection. They were merely just “a flash,” “a quick job,” 
just “smell plating,” requiring only a 5-minute period for the plating, 
a relatively cheap operation; thin plating as plating goes, and dis- 
tinctly poor for protective purposes. The plated object would be 
almost as much subject to corrosion as if these weak deposits had 
not been put on at all. Cutlery plating affording the best protection 
would be commercially impracticable owing to the cost of and time 
required for the plating operation—234 hours in all. This would 
constitute very expensive plating. For a knife blade this time would 
make this cost of the operation almost prohibitive from a commercial 
standpoint. 

Tests made by the Bureau of Standards show that the chromium- 
plated carbon steel cutlery sold by respondent as “stainless” is not 
stainless or corrosion resistant in fact. Portions of a chromium- 
plated fork of the respondent, stamped “stainless” subjected to a 
24-hour salt spray test, were attacked, showing the presence of rust 
in various locations, both on the tines and bowl. An unmounted 
ae knife blade sold by respondent and stamped 
Stainpruf,” after having its cutting edge ground to simulate ordi- 
nary use, when placed in tap water became rusty and later, when 


NATIONAL SILVER CO. 569 
5d8 Findings 


cleaned and placed in a salt spray for 24 hours, was severely attacked 
on the ground edge and along the plated surfaces as well. 

Portions of another of respondent’s chromium-plated forks, 
stamped “stainless,” when subjected to a 24-hour salt spray test, 
showed the presence of rust, both on the bowl and on the tines, par- 
ticularly at the cutting edges. One of respondent’s chromium-plated 
knife blades stamped “Nasco Stainpruf,” when subjected to the same 
salt spray, showed a tremendous amount of corrosion on one side, 
not confined to the cutting edge but on the surface as well, and the 
ground edges were severely rusted. 

Portions of one of respondent’s chromium-plated forks, stamped 
“stainless” on the bowl, when subjected to the salt spray test, showed 
rust spots all over the sample, particularly along the sheared edges. 

A number of carbon steel knife blades, plated for comparative 
purposes with plating of the same character and thickness as that 
used by the respondent, namely, with from 0.00006 to 0.00008 of an 
inch of nickel and thereafter with from 0.000007 to 0.000009 of 
chromium, were subjected to various corrosion tests. These samples 
corroded when immersed in grapefruit juice, lemon juice, acetic acid, 
and in distilled water for extended periods. 

Chromium-plated knives, plated with the same specifications cor- 
roded when subjected to December weather, specimens subjected to 
humid atmosphere arismg from a 2 percent solution of vinegar cor- 
roded, and specimens similarly chromium-plated and subjected to 48 
hours of salt spray corroded. 

On the other hand, stainless steel blades subjected to the above- 
mentioned tests remained shiny and clean and bright. Stainless steel 
knives and forks as sold by the respondent, subjected to the salt 
spray test by the United States Bureau of Standards, successfully 
withstood such test. 

Par. 7. The respondent submitted the results of chemical tests 
conducted in its behalf upon certain groups of unmounted chromium- 
plated fork blades. The said forks so tested had been plated with 
a coating of chromium from 40 to 60 times as thick as that appearing 
on the original specimens of its cutlery furnished the Commission 
by the respondent, and had beneath this chromium plate undeter- 
mined thicknesses of nickel and copper. It does not appear whether 
said forks had been or were being sold by the respondent, nor by 
whom they had been plated. The fork blades so tested were reported 
as having successfully withstood a salt spray test, but they did not 
withstand certain other corrosion tests to which they were subjected. 
One of them, after being immersed for an extended period of time in 
orange juice, showed the beginning of corrosion and rust on one tine. 
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Another of the said forks, similarly subjected to a 5 percent solution 
of acetic acid, showed two different spots at which the chromium 
plating had started peeling off. The blade of this fork showed rust 
on its shank, on the front and back sides and on one of the inside 
tines near the bowl, all resulting from the action of the acetic acid. 
Another fork blade of the same lot immersed in lemon juice for an 
extended period, showed evidence of corrosion of the inside of the 
first tine. Another of the same forks subjected to the action of 
orange juice, showed the beginning of rust and corrosion. Two of 
the fork blades, submitted respectively to the salt spray test and to 
distilled water, were reported as not corroding. 

Par. 8. The breaking of plating on cutlery by sharpening or other 
abrasive action will cause and hasten corrosion in the presence of 
moisture. Dissimilar metals of opposite polarity being thus brought 
into contact with each other, electrolytic or battery action is created, 
and corrosion not only results but is hastened. Nickel and chromium 
are negative to steel and, in a moist atmosphere, the iron goes into 
solution and the nickel and chromium accelerate the corrosion of the 
object made of iron or steel. On the other hand, there is no electro- 
lytic action between the component parts of an alloy. 

The sharpening of a chromium-plated carbon steel knife tends to 
wear the chromium plate away. Any abrasion on a plated knife is 
likely to cut through, and the carbon steel beneath will be attacked and 
will rust or corrode. After one grinding or sharpening the chromium 
plate along the ground or sharpened edge of the blade is destroyed, 
and the broken plating, ceasing to be stain resisting, the blade will 
corrode and rust. 

There is a further tendency for chromium plate to flake or chip off 
when abraded. It is more difficult to put a satisfactory plating on a 
fork than on a knife, owing to the tines or prongs of a fork. When 
the plating on a piece of carbon steel is broken, and moisture or damp- 
ness gets to the underlying surface, the steel underneath rusts and a 
rust streak appears on the nickel plate. 

The respondent, in advertising or representing its knife stamped 
“Stainpruf,” after guaranteeing that the cutlery will not be stained 
by acids contained in vegetables, fruits or meats, and that it will not 
rust or discolor in ordinary use, sets forth the following cautions in 
its advertising directions: 


To clean, it is only necessary to wash in warm water and dry with cloth. Do 
not use scouring materials to polish the blades. 


The knife concerning which this caution was given was a chromium- 
plated knife. 
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Par. 9. A household and department store survey as to the meaning 
of the — “stainless” was made by respondent in New York City antl 
environs. <A set of questions not seen by nor shown to the person inter- 
viewed was used by respondent. No person wrote his own answer or 
was shown how it was worded. In the first question asked, the word 
stainless was presented in a distinctly adjective sense. All sorts of 
replies were reported from these surveys, many of them contradictory 
and confused. Sixteen per cent of those interviewed are reported as 
indicating a material that would not rust or stain. Only one person 
out of five hundred reported to have been interviewed made any refer- 
ence to chromium plate. A number of cutlery salesmen from New York 
department stores offered by respondent in the capacity of experts or 
opinion witnesses knew comparatively little of the manufacture or 
manufacturers of cutlery or of cutlery markings and the significance 
thereof. 

Par. 10. There are among the competitors of respondent, corpora- 
tions, firms, partnerships, and individuals who manufacture knives, 
cutlery, and table flatware similar to that sold by the respondent. 
Such competitors of respondent use the word “stainless” only as a 
mark, brand, or stamp for, or in advertising knives, cutlery, and table 
flatware made of the chrome-iron alloy, stainless steel, and they like- 
wise truthfully use the words or terms “chromium plate” or “chro- 
mium plated” to indicate a carbon steel product plated with chro- 
mium, and they do not employ such word as “stainpruf” as a stamp, 
brand, or mark for, or in advertising chromium-plated knives, cut- 
lery, and table flatware that are not in fact stainproof and corrosion 
resistant. 

Par. 11. The representations of respondent as hereinbefore set forth 
in falsely stamping, branding, marking, describing, designating, and 
advertising cheap and inferior products, to wit, chromium-plated 
carbon steel knives, cutlery, and tableware with the word “stainless” 
thereby falsely representing such products to be made of the alloy 
stainless steel, and the further stamping, branding, marking, describ- 
ing, and savertising of certain of its chedmimiaaptated carbon steel 
knives and flatware cutlery. as “stainpruf,” are false and misleading 
and have the capacity and tendency to deceive, and do deceive, whole- 
salers, jobbers, retailers, and the ultimate purchasers into buying 
chromium-plated carbon steel products as and for those made of 
genuine stainless steel, and through its advertising material and mis- 
hs anding, as aforesaid respondent has placed and is placing in the 
hands of its wholesaler and retailer in interstate commerce, the means 
of deceiving the ultimate purchasers. The aforesaid practices have 
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had the capacity and tendency to divert to respondent the trade of 
competitors engaged in selling in interstate commerce, products of 
the same kind and nature as those of respondent, which products are 
truthfully advertised, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

CONCLUSION 


The aforesaid acts and practices of the respondent, National Silver 
Co., are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the motion of Brill, Bergenfeld & Brill, counsel for the 
respondent, to modify and amend paragraph 2 of the findings as to 
the facts and paragraphs 1 and 2 of the order to cease and desist as 
issued in this proceeding on February 17, 1937, and the Commission 
having considered said motion and the record herein, and being now 
fully advised in the premises: 

It is ordered, That the motion to modify and amend paragraph 2 
of the findings as to the facts and paragraph 2 of the order to cease 
and desist issued herein on February 17, 1937, be, and the same hereby 
is granted as prayed ; 

It is further ordered, That the motion to amend paragraph 1 of said 
order be, and the same hereby is, denied, but that paragraph 1 of said 
order be, and the same hereby is, amended to read as hereinafter 
set forth; 

It is further ordered, That the order to cease and desist issued 
herein on February 17, 1937, be, and the same hereby is, modified 
so as to read as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the original and amended and supplemental complaints of 
the Commission, the answers of respondent thereto, testimony and 
other evidence in support of the allegations of said complaints and 
in opposition thereto, taken before Edward M. Averill, an examiner 
of the Commission theretofore duly designated by it, briefs filed 
herein, and oral arguments by Marshall Morgan, counsel for the 
‘Commission, and by Abraham Brill, counsel for the respondent, and 
the Commission having made its findings as to the facts and its con- 
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clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act; 

Tt is ordered, That the respondent National Silver Co., its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of knives, cutlery, and tableware in 
interstate commerce or in the District of Columbia, do forthwith cease 
and desist from : 

1. Using the word “Stainless” as a trade name, brand, stamp, label, 
or part thereof, or in any other way, upon or to designate or describe 
knives and flatware cutlery, or to advertise or represent the same, un- 
less such knives and flatware cutlery are made from an alloy com- 
monly known in the trade as stainless steel, produced from iron, 
chromium, and carbon or other alloying elements, said alloy having 
the ability to resist corrosion, high temperatures, erosion, and abra- 
sion; and being either wholly or substantially immune to the action 
of most corrosive agents, including alkaline materials, fruit acids, 
nitric acids, dampness and water, salt air and salt water, and having 
the further ability to withstand exposure to the weather, including 
rain or snow, without corroding; and when hardened, or hardened 
and tempered, ground and polished, being practically untarnishable 
to the action of the before-mentioned corrosive agents. 

2. Marking, branding, stamping, designating, or advertising carbon 
steel chromium-plated knives and flatware cutlery with the word 
“Stainproof,” or with a similar word or words indicating that such 
products are, in fact, stainproof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 

185514"—40—yor, 27——39 
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In tHE MATTER: OF 
H. R. ZIMMER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2862. Complaint, June 30, 1936—Decision, July 29, 1938 


Where an individual engaged in manufacture and sale of a metal holder alleged 
to contain pure refined radium which holder, according to said individual’s 
instructions and directions, placed in a receptacle containing drinking 
water, would produce an emanation of radon gas and render the water in 
question radio active— 

(a) Represented, in pamphlets, leaflets, and other printed matter containing 
statements relative to the remedial and therapeutic qualities and values of 
his said product, by doctors, laymen, and himself, that said product had 
curative, remedial, or therapeutic value, or was beneficial in the treatment 
of anemia, stiff joints, high blood pressure, bronchitis, neuritis, rheuma- 
tism, and a large number of other ailments, conditions, and afilictions 
specified, through such statements, among many others, as “Yes, it seems 
to be a cure-all!,” “Are you afflicted with any illness such as anemia, 
asthma,” etc. (specifying various ailments, ete.), “Would you like to get 
rid of them? The answer is ‘yes’.”, facts being said product would not 
relieve or cure any of the many ailments or diseases, and had no remedial, 
curative, or therapeutic value whatever in the treatment thereof; and 

(b) Represented that said product would improve health, prolong life, and 
destroy all injurious bacteria in water, through such statements, among 
numerous others, “Do you want to live 15 to 20 years longer? Do you 
want to have vigorous, robust health? * * * Would you like to have 
your glands function properly, thereby insuring you the full amount of 
pep and energy that a person of your age should have? Do you want to 
feel as young at 45 as you did at 252,” ete., facts being said product would 
not prevent contraction of diseases, prolong life, or improve health, or 
destroy injurious bacteria in water; 

With effect of misleading and deceiving substantial portion of purchasing 
public into false belief that such statements and representations were true, 
and with result that a number of members of said public, in such belief, 
purchased substantial quantities of said product thus advertised and 
sold, and trade was unfairly diverted to him from competitors, including 
those engaged in sale and distribution of various devices, drugs, ete., repre- 
sented as effective remedies or cures for diseases involved, but who do 
not falsely represent the curative, remedial, or therapeutic values of their 
said products; to the substantial injury of said competitors and the pur- 
chasing public in the various States: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. Charles P. Vicini, Mr. John W. Addison, and Mr. 
Robert S. Hall, trial examiners. 
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Mr. P. C0. Kolinski, Mr. T. H. Kennedy, and Mr. Clark Nichols 
for the Commission. 
Matot, Stafford, Smith & Farrar, of Los Angeles, Calif., for 
respondent, 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that H. R. 
Zimmer, hereinafter referred to as respondent, has been and now 
is using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be to the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, H. R. Zimmer, maintains his manu- 
facturing establishment and principal place of business at 636 West 
Seventy-seventh Street, Los Angeles, Calif. Respondent is and for 
more than 2 years last past has been engaged in the manufacture 
of a metal holder alleged to contain pure refined radium which he 
recommends to the users thereof that it be placed in a receptacle 
containing drinking water, and which he represents that if so placed 
said mechanism will produce an emanation of radon gas and render 
the water in which it is placed radioactive. For more than 2 years 
last past respondent has been engaged in the sale of said mechanism 
under the trade name of “Zimmer Radium Emanator” between and 
among the various States of the United States and in the District 
of Columbia. During all of said time he has caused, and still causes, 
said product when sold by him to be transported from his place of 
business in California, or other places within the United States, 
to purchasers thereof, some located in the State of California and 
others located in various States of the United States other than the 
State of origin of the shipment, and in the District of Columbia. In 
the course and conduct of his said business respondent is now, and 
for more than 2 years last past has been, in constant competition 
with other persons, firms, partnerships, and corporations engaged in 
the sale of various products, devices, drugs, appliances, bottled 
waters, tonics, and other medicaments designed, intended, and bene- 
ficially used in the treatment of many of the human ailments and 
diseases for which respondent claims that the use of his product 
is a cure-all, in commerce between and among the various States of 
the United States and in the District of Columbia. 
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Par. 2. In the course and conduct of his business, described herein, 
respondent for more than 2 years last past has, by means of a pam- 
phlet entitled “What is Time,” and otherwise, represented and still 
represents that his said product, when used as aforesaid, cures human 
diseases or ailments or will improve the health of persons, and in 
particular respondent has made the following statements in said 
pamphlet : 


In all the years of Captain Zimmer’s experience with Radon he has never 
found any human ailment which was uot benefitted and usually eliminated 
through the use of Radon. Yes, it seems to be a cure-all! Something that 
most of us have laughed about at one time or another when reading some 
patent medicine advertisement that was extravagant in its claims. And yet 
all of us have heartily wished and deep down within us have felt that such 
a thing existed; that some natural, normal method of maintaining that vigorous, 
glowing sense of health and well-being that makes all the world bright and 
cheerful could be found. 


Respondent has distributed said pamphlet and advertising circulars 
among his prospective customers and placed the same in the hands 
of his agents and solicitors in various States of the United States 
for use by them in advertising his said product, and in said cireulars 
and advertising matter the following statements and representations 
appear : 

OUR STORY 


Do you want to live 15 to 20 years longer? Do you want to have vigorous, 
robust health? Do you want your skin, hair, and lips to glow with health? 
Would you like to have every bit of water you drink entirely free from 
injurious bacteria? Would you like to have germ-free, vigorous healthy blood 
which would keep you from contracting numerous diseases? Instead of that 
tired, wornout feeling, wouldn’t you rather be full of pep and energy? Would 
you like to have your glands function properly, thereby insuring you the full 
amount of pep and energy that a person of your age should have? Do you 
want to feel as young at 45 as you did at 25? Are you afflicted with any 
illness such as anemia, asthma, stiff joints, hardening of arteries and high 
blood pressure, arthritis, apoplexy, bronchitis, inflammation of bladder, diabetes, 
eczema, condition of weakness after sickness, inflammation of stomach and 
bowels, inflammation of sinus, gout, laryngitis, lumbago, inflammation of 
nterus, inflammation of spinal cord, sick headaches, inflammation of heart 
muscles, Bright’s disease, neuralgia and neuritis, nervous prostration, peri- 
tonitis, polyarthritis, pyorrhea, skin diseases, rheumatism, hay fever, sciatica, 
synovitis, locomotor ataxia, and old age with symptoms of disease? Would 
you like to get rid of them? The answer is “yes.” 


Said representations have been and are made by respondent in such 
a way that purchasers and prospective purchasers of respondent’s 
products are led to believe that respondent’s product, when used as 


aforesaid, will cure or relieve any or all of the diseases or ailments 
above set forth. 
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In truth and in fact each and every said representation has been 
and is untrue, and respondent’s said product is not, nor has it ever 
been, a cure-all for human ailments or diseases, nor will it produce a 
natural and normal method of maintaining that vigorous, glowing 
sense of health and well-being that makes all the world bright and 
cheerful, nor will it extend the span of human life 15 to 20 years, 
produce vigorous, robust health, make skin, hair, and lips glow with 
health, remove injurious bacteria from every bit of water drunk, 
produce germ-free, vigorous, healthy blood which would keep the 
user from contracting numerous diseases, produce pep and energy in 
place of “that tired, worn-out feeling,” produce properly functioning 
glands, thereby insuring “the full amount of pep and energy that a 
person of” the age of the user should have, make the user feel as 
young at 45 as he did at 25, rid the user of anemia, asthma, stiff 
joints, hardening of arteries and high blood pressure, arthritis, apo- 
plexy, bronchitis, inflammation of bladder, diabetes, eczema, condi- 
tion of weakness after sickness, inflammation of stomach and bowels, 
inflammation of sinus, gout, laryngitis, lumbago, inflammation of 
uterus, inflammation of spinal cord, sick headaches, inflammation 
of heart muscles, Bright’s disease, neuralgia and neuritis, nervous 
prostration, peritonitis, polyarthritis, pyorrhea, skin diseases, rheu- 
matism, hay fever, sciatica, synovitis, locomotor ataxia, and old age 
with symptoms of disease, nor has respondent’s product, when used 
as directed by respondent or otherwise, any therapeutic capacity, 
property, or effect. 

There is a substantial demand and commercial market for various 
products, devices, drugs, appliances, bottled waters, tonics, and other 
medicaments designed, intended, and beneficially used in the treat- 
ment of many of the human ailments and diseases for which respond- 
ent claims that the use of his product is a cure-all. 

The aforesaid representations of the respondent have had and still 
have a capacity and tendency to mislead and deceive, and have misled 
and deceived, and still mislead and deceive retailers and the purchas- 
ing public into the erroneous belief that said product of respondent 
has all the properties, capacities, or effects claimed for it by the re- 
spondent, as aforesaid, and the use of said misrepresentations causes 
them to purchase respondent’s product in such erroneous belief. 
The aforesaid representations by the respondent have placed and 
still place in the hands of retailers of the products of respondent 
hereinabove described the means of misleading and deceiving the 
purchasing public. 
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Par. 3. There are among the competitors of respondent manufac- 
turers and distributors of various products, devices, drugs, appli- 
ances, bottled waters, tonics, and other medicaments designed, intend- 
ed and beneficially used in the treatment of many of the human ail- 
ments and diseases for which respondent claims that the use of his 
product is a cure-all, who truthfully represent their products. There 
are also among the competitors of respondent manufacturers and 
distributors who do not misrepresent the properties, capacities, or 
effects of their said products. 

By the representations made by the respondent, as set out herein- 
above, trade has been, and still is, unfairly diverted to the respondent 
from such competitors, and thereby substantial injury has been done, 
and still is being done, by respondent to competition in interstate 
commerce. 

Par. 4. The above acts and things done by the respondent are all 
to the injury and prejudice of the public and the competitors of 
respondent in interstate commerce within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finpings As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1936, issued, and there- 
after served, its complaint in this proceeding upon the respondent, 
H. R. Zimmer, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said compiaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by P. C. Kolinski, Thomas H. 
Kennedy, and Clark Nichols, attorneys for the Commission (respond- 
ent offered no proof in opposition to the allegations of said com- 
plaint), before Charles P. Vicini, John W. Addison, and Robert S. 
Hall, examiners of the Commission theretofore duly designated by it. 
The said testimony and other evidence were recorded and filed in the 
office of the Commission. Thereafter this proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and brief in support 
of the complaint (no brief having been filed and no oral argument 
having been requested by respondent), and the Commission having 
duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
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and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, H. R. Zimmer, is an individual with his 
principal office and place of business located at 636 West Seventy- 
seventh Street, Los Angeles, Calif. Respondent is now, and for more 
than 4 years last past has been, engaged in the manufacture of a 
metal holder alleged to contain pure refined radium. According to 
respondent’s instructions and directions, said metal holder is to be 
placed in a receptacle containing drinking water, and he represents 
that if so placed, said mechanism will produce an emanation of radon 
gas and render the water in which it is placed radio active. Re- 
spondent has been for more than 4 years last past engaged in the sale 
and distribution of said mechanism described as the “Zimmer Radium 
Emanator” in commerce between and among the various States of the 
United States. He causes, and has caused for more than 4 years last 
past, the said product, when sold, to be transported from his principal 
place of business aforesaid to purchasers thereof at their respective 
points of location in the various States of the United States. In so 
carrying on said business, respondent has been for more than 4 years 
last past engaged in active competition with other individuals and 
with partnerships and corporations engaged in the sale and distribu- 
tion of various devices, drugs, appliances, tonics, and other products 
in commerce between and among the various States of the United 
States. 

Par. 2. Respondent, in the course and conduct of his business, as 
described in paragraph 1 hereof, has distributed, or caused to be 
distributed, among purchasers and prospective purchasers of his said 
product, pamphlets, bookiets, leaflets, and other printed matter con- 
taining many statements and representations concerning the remedial, 
curative, and therapeutic qualities and values of his said product. 
Many of said statements are made by doctors and laymen, and the 
remainder by the respondent. In said advertismg matter respondent 
has made various false, deceptive, and misleading statements and rep- 
resentations concerning his product, of which the following are 
examples, but are not all inclusive: 

In all the years of Captain Zimmer’s experience with Radon he has never 
found any human ailment which was not benefited and usually eliminated 
through the use of Radon. Yes, it seems to be a cure-all! Something that 
most of us have laughed about at one time or another when reading some patent 
medicine advertisement that was extravagant in its claims. And yet all of us 


have heartily wished and deep down within us have felt that such a thing 
existed; that some natural, normal method of maintaining that vigorous, glow- 


580 FEDERAL TRADE COMMISSION DECISIONS 
Findings Dean Re (Os 


ing sense of health and well-being that makes all the world bright and cheerful 
could be found. 


and further: 
OUR STORY 


Do you want to live 15 to 20 years longer? Do you want to have vigorous 
robust health? Do you want your skin, hair, and lips to glow with health? 
Would you like to have every bit of water you drink entirely free from *in- 
jurious bacteria? Would you like to have germ-free, vigorous healthy blood 
which would keep you from contracting numerous diseases? Instead of that 
tired, worn-out feeling, wouldn’t you rather be full of pep and energy? Would 
you like to have your glands function properly, thereby insuring you the full 
amount of pep and energy that a person of your age should have? Do you 
want to feel as young at 45 as you did at 25? Are you affilicted with any illness 
such as anemia, asthma, stiff joints, hardening of arteries and high blood 
pressure, arthritis, apoplexy, bronchitis, inflammation of bladder, diabetes, 
eczema, condition of weakness after sickness. Inflammation of stomach and 
bowels, inflammation of sinus, gout, laryngitis, lumbago, inflammation of uterus, 
inflammation of spinal cord, sick headache, inflammation of heart muscles, 
Bright’s disease, neuralgia and neuritis, nervous prostration, peritonitis, poly- 
arthritis, pyorrhea, skin diseases, rheumatism, hay fever, sciatica, synovitis, 
jocomotor ataxia, and old age with symptoms of disease? Would you like to get 
rid of them? The answer is “yes.” 

Par. 3. Through said false, deceptive, and misleading statements 
and representations, respondent has represented and imphed that his 
said product will relieve or cure all of the above-named human ail- 
ments or diseases; will prevent contraction of diseases; will prolong 
life; will improve health; and will destroy all injurious bacteria in 
water. 

Par. 4. In truth and in fact, the use of respondent’s said product 
will not relieve or cure any of the above-named human ailments or 
diseases; will not prevent contraction of diseases; will not prolong 
life; will not improve health; and will not destroy injurious bacteria 
in water. Respondent’s said product has no remedial, curative, or 
therapeutic value whatever in the treatment of said diseases. 

Par. 5. There are, among the competitors of the respondent, other 
individuals, copartnerships, and corporations engaged in the sale and 
distribution in commerce, as herein described, of various devices, 
drugs, appliances, tonics, and other products represented to be effec- 
tive remedies or cures for said diseases but who do not falsely repre- 
sent the curative remedial or therapeutic values of such commodities, 

Par. 6. The circulation of said false, deceptive, and misleading 
statements and representations made by the respondent as herein set 
forth in connection with the sale and offering for sale of his aforesaid 
product is and has been designed and calculated to have and has had 
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a tendency and capacity to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the false 
belief that said statements and representations so made are true. A 
number of the members of the purchasing public have, believing such 
statements and representations to be true, purchased substantial 
quantities of said product so advertised and sold by the respondent 
with the result that trade has been unfairly diverted to respondent 
from his said competitors. As a result thereof, substantial injury 
has been done, and is now being done, by respondent to his said com- 
petitors and the purchasing public in commerce between and among 
the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, H. R. Zimmer, are 
all to the prejudice of the public and of respondent’s competitors, and 
constitute an unfair method of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before Charles P. 
Vicini, John W. Addison, and Robert 8. Hall, examiners of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint (no proof having been offered by respondent 
in opposition to the allegations of said complaint), brief filed herem 
by Clark Nichols, counsel for the Commission (no brief having been 
filed and no request having been made by respondent for oral argu- 
ment), and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, H. R. Zimmer, his represent- 
atives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of his Zimmer Radium Emanator or any 
other like or similar device, whether sold under the name Zimmer 
Radium Emanator or under any other name, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Representing that said product has any curative, remedial, or 
therapeutic value or is in any way beneficial in the treatment of 
anemia, asthma, stiff joints, hardening of arteries and high blood 
pressure, arthritis, apoplexy, bronchitis, inflammation of bladder, 


582 FEDERAL TRADE COMMISSION DECISIONS 
Order Dr BR. Pas 


diabetes, eczema, condition of weakness after sickness, inflammation 
of stomach and bowels, inflammation of sinus, gout, laryngitis, lum- 
bago, inflammation of uterus, inflammation of spinal cord, sick head- 
aches, inflammation of heart muscles, Bright’s disease, neuralgia 
and neuritis, nervous prostration, peritonitis, polyarthritis, pyorrhea, 
skin diseases, rheumatism, hay fever, sciatica, synovitis, locomotor 
ataxia, and old age symptoms of disease, or any other disease or 
diseases. . 

2. Representing that said product will improve health, prolong 
life, or destroy all injurious bacteria in water. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in . 


which he has complied with this order. 
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AMERICAN FIELD SEED COMPANY, TRADING AS SUN- 
FIELD SEED SERVICE AND STANDARD SEED COM- 
PANY, AND ERNEST E. ELDER AND J. F. SINN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2872. Complaint, July 7, 1936—Decision, July 29, 1938 


Where a corporation and two individuals who controlled the same and managed 
its business activities, engaged in the sale and distribution of agricultural 
seed by mail order, and also under certain trade names, respectively, at 
wholesale to the dealer trade and to local retail merchants, and directly 
through agents equipped by it with samples, price lists, and trade litera- 
ture— 

Represented in its mail order catalogs that it was founded or established 

in 1915, and was “a well-established firm’ which had been in the same loca- 

tion for 19 years,” notwithstanding fact it did not come into being until 

organized under the laws of Illinois in 1922; 

(6) Represented in its said catalogs that all its seed was of high germination 
and high purity, and was so guaranteed, and that it purchased only good 
seed and that the same was recleaned and relatively free from weed seed, 
facts being that not all its seed was of high germination and high purity, 
and its said products did in fact contain considerable quantitites of weed 
and noxious seeds, as well as other foreign matter ; 

(c) Represented, as aforesaid, that all seed sold and offered by it was first 
cleaned by it with its own equipment, and that all its said seed was 
analyzed and tested by it in its own laboratory and by its own experts 
in charge thereof, facts being that it purchased quantities of seed already 
cleaned from companies engaged in business involved, did not itself reclean 
such seed before sale, and some of its said product purchased from other 
companies was sold to customers without being tested and analyzed, as 
above claimed ; 

(d) Represented, as aforesaid, that they labeled and tagged shipments of seed 
in conformity to the laws of the State into which it was sold and shipped, 
facts being they admittedly made no effort to comply with such laws, and 
many of the shipments did not in fact so comply ; 

(e) Represented, in soliciting orders from seed dealers and retail grain dealers, 
in connection with a certain variety of oats, that they were winter oats, 
and if planted in the late fall in State in question would grow through 
the winter, and flourish in temperatures as low as 11° below, and that 
yield thereof would be luxuriant and abundant, and that stock from which 
such oats were obtained was grown within 90 miles of Chicago, facts being 
that they were not winter oats, “winter killed” after temperatures as low as 
2° below, produced no crop at all by reason of said fact, and fact that no 
oats will grow through winter in State in question, caused a considerable 
financial loss to customers involved, and said oats were not developed or 

_ grown near aforesaid city, but came from places in States far distant from 


_— 


(a 


Illinois ; 
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(f) Set forth on tags and labels attached to bags and containers of their 
seed, in preparation thereof for shipment to purchasers, markings stating 
percentage of purity and germination thereof, and in catalogs advised 
customers that their seed was tested with painstaking accuracy by experts 
in their laboratory, and that each shipment was tagged and labeled and 
customers could rely upon representations appearing thereon, facts being 
that seed shipped by them was of low germinating power and was mis- 
branded under laws of States into which shipped in that it failed to 
germinate within the recognized tolerances or allowances, and statements 
on the tags and labels thereof as to the purity content were false in 
that it was substantially lower than represented and not within such 
tolerances or allowances as above set forth; 

With effect. of misleading a substantial portion of purchasing public into 
erroneous and mistaken belief that said statements and representations 
were true, and into purchasing, in such belief and induced thereby, a 
substantial volume of their seed, and of unfairly diverting thereby trade 
to them from competitors who truthfully represent the seed they offer 
and sell: 

Held, That such acts and practices were all to the injury and prejudice of 
the public and competitors, and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr. George Foulkes for the Commission. 
Townley, Campbell, Clark & Miller, of Chicago, Ill., for re- 
spondents, 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federa! Trade Commission, having reason to believe that Ameri- 
can Field Seed Co., a corporation, also doing business under the firm 
name and style of Sun-Field Seed Service (unincorporated), and 
Standard Seed Co. (unincorporated), and Ernest E. Elder, as presi- 
dent of American Field Seed Co. and individually, and J. F. Sinn, 
as vice president and treasurer of American Field Seed Co. and in- 
dividually, all hereinafter designated as respondents, are using un- 
fair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by and in regard thereto would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent, American Field Seed Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, having its office and principal place 
of business at 1929 West Forty-third Street, Chicago, II. 

Sun-Field Seed Service and Standard Seed Co., both of 1929 West 
Forty-third Street, Chicago, Ill., are unincorporated trade names 


AMERICAN FIELD SEED CO. ET AL. 585 


583 Complaint 


used by the respondent, American Field Seed Company, for the pur- 
pose of transacting certain phases of its business. 

Respondent Ernest E. Elder, also of 1929 West Forty-third Street, 
Chicago, Ill., is president of the respondent, American Field Seed 
Co., and respondent J. F. Sinn, also of 1929 West Forty-third Street, 
Chicago, IIl., is vice president, treasurer, and majority stockholder 
of the respondent, American Field Seed Co. They control, manage, 
and operate the business activities and transactions of said corpora- 
tion and the business activities and transactions of the Sun-Field 
Seed Service and Standard Seed Co 

The relationship of the respondents Ernest E. Elder and J. F. 
Sinn to said respondent, American Field Seed Co., and its unin- 
corporated subsidiaries, Sun-Field Seed Service and Standard Seed 
Co., is such that respondents Ernest E. Elder and J. F. Sinn are able 
to and do use said corporation, American Field Seed Co., and its 
unincorporated trade subsidiaries, Sun-Field Seed Service and 
Standard Seed Co., as instrumentalities to accomplish such things as 
respondents Ernest E. Elder and J. F. Sinn purpose and plan. The 
acts, practices, and transactions of said corporation and its unin- 
corporated trade subsidiaries, the Sun-Field Seed Service and Stand- 
ard Seed Co., are equally the acts, practices, and transactions of 
Ernest E. Elder and J. F. Sinn as individuals. The acts and 
practices of said individual respondents are to be deemed equally 
alleged herein as being the acts, practices, and transactions of said 
corporation, American Field Seed Co., and its unincorporated 
subsidiaries, Sun-Field Seed Service and Standard Seed Co., as 
hereinafter alleged and charged. 

Par. 2. Respondents have been and are engaged in the business of 
offering for sale and selling field seed in commerce between and 
among the various States of the United States and in the District 
of Columbia. They cause said seed to be transported, when sold, 
from their principal place of business in the State of Illinois into 
and across the various States of the United States and the District 
of Columbia to the several purchasers thereof, located at various 
places in States other than the State of Illnois or in the District of 
Columbia, and they have maintained a constant current of trade 
and commerce in said seed sold by them between and among the 
various States and in the District of Columbia. 

Other persons, firms, associations, and corporations have been and 
are engaged in offering for sale, selling, and transporting in com- 
merce between and among the various States of the United States, 
like and competitive seed used by farmers for planting and sowing 
for ultimate growth and development of farm crops therefrom, and 
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respondents are engaged in substantial competition with such con- 
cerns in the sale and distribution of seed in commerce as herein set 
out. 

Par. 3. Respondents are dealers in farm or field seed and in the 
course and conduct of their business in commerce, as defined herein, 
sell their seed to farmers and planters largely through their “mail 
order” business, obtained by the wide distribution of seed catalogues 
and by advertising in newspapers, magazines and other publications 
having a large and extended circulation among farmers and planters. 
Respondents also sell their farm seed at retail through the medium 
of a large network of local representatives or salesmen, located in 
several States in which they operate, who contact farmers directly. 
Respondents also sell their products at wholesale to other dealers 
and to local retail merchants. 

In said ways and by said means, respondents have made to the 
general public exaggerated, false, and misleading statements as to 
the duration of the corporate existence of American Field Seed Co. 
and its length of time in said business; as to the kind and quality of 
of its seeds, their degree or percentage of germination to which 
susceptible, and their degree or percentage of purity; as to the degree 
or percentage of their freedom from noxious weeds, dirt, and foreign 
matter, and place or State of origin; as to their desirability for 
winter planting and cold-resisting qualities, and as to other matters, 
with the purpose, intent, and effect of misleading and deceiving the 
purchasing public with the result of promoting the sale in commerce 
of its seed. These representations, made as aforesaid, have created 
and do create a demand on the part of the purchasing public for 
respondents’ seed in preference to the seed of their competitors. 
These advertisements or oral statements contain assertions or repre- 
sentations, among others, such as the following: 

American Field Seed Company, Founded in 1915, Chicago, Illinois. 


We are a well established firm and have been in business in the same loca- 
tion for over nineteen years. 


Save on “Alsike” $14.58—Thistle free. 

Every pound is guaranteed to grow. 

Nothing is left to chance. We have banished the days of guess-work in seeds. 
Even the best seed-men get fooled on quality. There is only one safe, sure 
way and that is a scientific analysis of every lot of seed—every one of our 
lots of seed are analyzed and tested. 

We know it will grow and therefore we guarantee it to be good seed that 
will grow. 

Hvery bag is tagged according to law. The tag tells the story. 

It is always an economy to buy well cleaned seed. We buy good seed and 
then make them better and you will profit by using such seed. 

Your order is absolutely safe. 
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You are dealing with farm-seed experts when you send your order to us and 
we take the very best possible care of your business. 

You cau absolutely depend on this seed. It is dependable, safe seed to sow. 
Quite free from noxious weeds. 

All seeds tested and sold subject to state or government test. 

Your special brand—combines low price and superior quality. 

Every pound of seed is guaranteed satisfactory. 

Every pound of this seed is new crop and home grown. 

We can supply you with high purity and high germinating seeds. 

The cleaning equipment with its modern devices enables us to make a finer 
quality than many can produce. 

We handle our shipments in compliance with the stringent seed laws of 
Tilinois. | 

The said respondents, in the course and conduct of their business 
in commerce, as aforesaid, also cause labels or tags to be affixed to the 
bags or other containers in which its farm seed is sold, purporting 
to set out the true contents of said bag or container, the true purity 
of the seed or seeds contained therein, the true amount of inert mat- 
ter contained therein, the true percentage of weed seeds contained 
therein, if any, and the true degree of germination to which said seed 
is susceptible. 

The said respondents, in the course and conduct of their business 
in commerce, as aforesaid, also advertised in the manner set out 
above, and represent orally, through the medium of their salesmen 
and representatives, that certain of their farm seeds are cold- 
resistant and as being highly adaptable for winter planting, which 
advertisements and statements contain representations such as: 

You will find all of our seeds extra winter hardy. 

We do not sell clover from western Oregon or other sections which produce 
seed lacking in winter hardiness. 

Par. 4. In truth and in fact, the respondent, American Field Seed 
Co., was not founded in 1915, and has not been in business for over 
19 years, but is an Illinois corporation which was chartered July 11, 
1922. Neither does every pound or all of respondents’ seed germinate 
or grow, nor a reasonable percentage thereof; nor is nothing left to 
chance or guesswork in the preparation of respondents’ field seed for 
marketing; nor do respondents prepare their seed for sale in a scien- 
tific manner; nor is every one of respondents’ lots of seed thoroughly 
cleaned, analyzed, and tested; nor is every bag of respondents’ seed 
tagged according to law or sold in compliance with law. Neither 
does the seed delivered by respondents correspond to the quality, 
purity, germination, or freedom from weeds, as set out on said tags; 
nor are respondents’ seeds well cleaned, pure, and free from weeds, 
but they do, in truth and in fact, contain noxious weed seeds such 
as dodder, Russian thistle, buckhorn, Canada thistle, mustard, horse 
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nettle, wild oats, fox tail, French weed, dock, sorrel, ragweed, and 
tarweed, among others. Neither do the buyers of respondents’ seed 
profit by using such seed, nor is all of respondents’ seed extra winter 
hardy, nor fit for winter planting, nor does all of respondents’ seed 
come from the area or section represented by respondents, nor are 
orders for seed given to respondents absolutely safe, nor do respond- 
ents take the very best possible care of orders received, nor can 
users of farm seed absolutely depend upon the seed sold by 
respondents. 

Par. 5. The acts and practices of the respondents, as hereinabove 
alleged, have had and do have the tendency and capacity to and do 
mislead and deceive a substantial portion of the purchasing and 
consuming public; and have caused and do cause such purchasers 
and consumers erroneously to believe that said exaggerated, false, 
and misleading statements and representations are true, and cause 
a substantial portion of such purchasers and consumers, because of 
such erroneous belief, to purchase respondents’ seed, thereby divert- 
ing trade to the respondents from their competitors who do not make 
exaggerated, false, and misleading statements and representations in 
the sale of their seed, resulting in substantial injury to such competi- 
tors in said commerce and to the injury of the public. 

Respondents have also placed in the hands of agents, salesmen, 
representatives, retailers, and dealers located in the several States 
in which they operate, and in the District of Columbia, the means 
of making such false and misleading representations, as above de- 
scribed, to the purchasing public, by which means or sales plans, or 
any of them, they have increased their own sales of said farm seed, 
so dishonestly advertised or represented, thereby lessening the market 
for similar seed sold by other dealers in seed, the true kind and 
quality of which is honestly stated. 

Par. 6. Farm seed of sundry competitors of respondents, likewise 
engaged in commerce, as herein set out, is and has been sold and dis- 
tributed to the consuming public in the various States of the United 
States and in the District of Columbia in competition with respond- 
ents’ farm seed, but without such false and fictitious representations 
as set out and described in paragraph 3 hereof. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondents have been and are all to the prejudice of 
the public and respondents’ competitors, as aforesaid, and have been 
and are unfair methods of competition within the meaning’and intent. 
of Section 5 of an Act of Congress entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 7, 1936, issued, and on July 
10, 1936, served its complaint in this proceeding upon the respondents 
American Field Seed Co., a corporation, also doing business under 
the firm name and style of Sun-Field Seed Service and Standard 
Seed Co., and Ernest E. Elder as president of American Field Seed 
Co., and individually, and J. F. Sinn as vice-president and treasurer 
of American Field Seed Co., and individually, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by George Foulkes, attorney for the Commission, and in 
opposition to the allegations of the complaint by J. Arthur Miller, 
attorney for respondents, before Robert S. Hall, an examiner of 
the Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
testimony, and other evidence, briefs in support of the complaint 
and in opposition thereto, and the oral arguments of counsel for the 
Commission and counsel for the respondents, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, American Field Seed Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois with its principal place of business 
located ac 1929 West Forty-third Street in the city of Chicago, State 
of Illinois. Respondent, American Field Seed Co., also does business 
under the trade names of Sun-Field Seed Service and Standard Seed 
Co. at the same address. These unincorporated companies are used 
by respondent, American Field Seed Co., for the purpose of transact- 
ing certain phases of its business. 

Respondent, Ernest E. Elder, also of 1929 West Forty-third Street, 
Chicago, Ill., is president of respondent, American Field Seed Co. 
and respondent J. F. Sinn, is vice president and treasurer of said 
company. These individual respondents control, dominate, manage, 
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and operate the business activities of respondent, American Field 
Seed Co. and the unincorporated companies, Standard Seed Co. and 
Sun-Field Seed Service. 

Par. 2. All respondents have for some time been engaged in the 
business of selling and distributing in interstate commerce agricul- 
tural seed. Among the seed sold by them are oats, wheat, barley, 
rye, and corn and other types of seed, such as alfalfa, red clover, 
alsike clover, sweet clover, and grasses of various types and varieties. 

Par. 3. Respondent, American Field Seed Co., trading as such, is 
a mail-order concern advertising its seed by use of annual catalogs 
which are distributed to farmers and others located throughout the 
United States. These catalogs are sent direct to farmers and those 
desirous of purchasing seed and they in turn send in their order to 
respondent company and the seed is shipped to them. Respondent, 
American Field Seed Co. employs no agents in the conduct of its 
business under the name of American Field Seed Co., but relies en- 
tirely on its catalogs and other advertising matter to effect sales. 
Approximately 100,000 of these catalogs are distributed each year by 
the company. The catalogs describe the quality and type of the seed 
offered for sale for the year and quotes prices thereof. 

Respondent, American Field Seed Co., trading as the Standard 
Seed Co., does a wholesale business in seed and sells its products to 
the dealer trade and to local retail merchants. 

Respondent, American Field Seed Co., trading as Sun-Field Seed 
Service, employs the services of agents for the purpose of selling its 
seeds by personal contact with purchasers and prospective purchasers. 
These agents are usually retired farmers and are equipped by Sun- 
Field Seed Service. with samples, price lists, and various types of 
literature for use in soliciting its various products. 

Par. 4. Respondents cause their products when sold to be transported 
from their place of business in Chicago, Ill., to purchasers thereof 
located at various places in States other than the State of Illinois as 
well as to purchasers in said State, and respondents maintain a con- 
stant current of trade and commerce in said seed sold by them between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. Other persons, firms, associations, and corporations are 
engaged in offering for sale, selling, and transporting in commerce 
between and among the various States of the United States, like and 
competitive seed used by farmers for planting and sowing for ultimate 
growth and development of farm crops, and respondents are in 
substantial competition with these concerns. 
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Par. 6. For more than 1 year last past and specifically in its cata- 
logs, published in and for the years 1934, 1935, and 1936, and distrib- 
uted by it throughout the various States of the United States as afore- 
said, respondents, American Field Seed Co., has made statements con- 
cerning the grade and quality of its various types of seed and the 
manner in which it tags or labels said seed. The catalogs also contain 
statements concerning the length of time respondent, American Field 
Seed Co., has been engaged in the seed business and also statements 
concerning its methods of buying, cleaning, and analyzing seeds. 
These statements are, in many particulars, false and misleading and 
have a tendency to mislead and deceive purchasers and prospective 
purchasers’ of such seed. 

Par. 7. In its mail-order catalogs distributed by respondent, Ameri- 
can Field Seed Co., during the years, 1934, 1935, 1936, the following 
representations were made: 

American Field Seed Company, Chicago, Illinois. Founded 1915. 

The American Field Seed Company was established in 1915. 

We are a well-established firm and have been in the same location for 19 years. 

Respondent, American Field Seed Co., was not in existence in the 
year 1915 and did not come into being until it was organized under the 
laws of Ihnois in the month of July 1922. 

Par. 8. In the 1934, 1935, and 1936 catalogs, respondent represented 
and guaranteed its seed to be of high germination and high purity, 
and this statement of guaranty applhes to all seed sold by them. Said 
statement is and was, in fact, untrue in that the seed was, and is, not 
all of high germination and high purity as shown by analyses made of 
various samples by the State seed departments of certain States. 

Par. 9. In the same catalogs respondents represent that they pur- 
chase only good seeds and call attention to the alleged fact that the 
seed is recleaned and is relatively free from weed seed. Such state- 
ments are false and misleading in that respondent’s seed does, in fact, 
contain considerable quantities of weed seed, including noxious seeds, 
as well as other foreign matter. 

Par. 10. In the 1934 and 1935 catalogs of respondent, American 
Field Seed Co., it is stated and represented that all seed sold and offered 
for sale by the company was first cleaned by the company with its 
own cleaning equipment. In truth and in fact respondent does not 
clean all of the seed which it sells or offers for sale, but purchases! 
quantities of seed, which have already been cleaned, from companies 
engaged in the seed business. This seed is not recleaned by respondent 
before sale to its customers. 

Par. 11. In the 1934, 1935, and 1936 catalogs, it is stated and 
represented that all seeds sold or offered for sale by respondent, 
American Field Seed Co., is analyzed and tested in its own seed- 


592 FEDERAL TRADE COMMISSION DECISIONS 
Findings {fol and bt Or, 


testing laboratory, by its own experts in charge of the laboratory. In 
fact, some of respondent’s seed is purchased from other companies and 
sold by respondent to customers without being tested and analyzed by 
respondent in their own seed-testing laboratory. 

Par. 12. In the 1934, 1935 catalogs, respondents stated and repre- 
sented that they labeled and tagged shipments of seed in conformity 
to the laws of the States into which the seed is sold and shipped. 
Respondents admitted that they made no effort to comply with the 
provisions of the laws of the various States. In fact, many of re- 
spondent’s shipments of seed into the State of Indiana and other 
States do not comply with the seed law of the States, in that the 
shipments are not tagged and labeled as required by the laws of the 
States. 

Par. 18. In the year 1934 respondent, American Field Seed Co., 
trading as Sun-Field Seed Service, solicited orders from seed dealers 
and retail grain dealers in the State of Kansas in connection with the 
sale‘of a variety of oat, designated “New Victory.” Respondents 
represented to prospective purchasers of said “New Victory” oats that 
the oats were winter oats and if planted in the late fall in the State 
of Kansas would grow through the winter. Respondents further 
represented to customers and prospective customers that said oats 
would flourish and grow in the State of Kansas in temperatures as 
low as 11° below zero. In fact, the oats were not winter oats in the 
State of Kansas and when planted “winter killed” after temperatures 
as low as 2° below zero. There is no variety of oat that will grow, 
through the wintertime in the State of Kansas. 

Respondents further represented that the yield of said oats after 
planting would be luxuriant and abundant. In fact said oats produced 
no crop at all for the reasons set forth above and the planting of the 
same by respondents’ customers resulted in considerable financial loss 
to them. 

Par. 14. Respondents further represented that the stock from which 
said “New Victory” oats were obtained were grown within 90 miles of 
the city of Chicago, In fact, said oats, or the stock from which they 
were obtained, were not developed or grown within 90 miles of the 
city of Chicago and the oats were grown and came from places in 
States far distant from the State of Illinois. 

Par. 15. Respondents, in preparing seed for shipment to purchasers, 
attach to bags and containers of such seed tags and labels which bear 
printed or written markings setting forth the percentage of purity 
and germination of the seed. 

In the annual catalogs for the years 1934, 1935, and 1936, state- 
ments are made by respondents to the effect that all seed offered for 
sale by them is tested with “painstaking” accuracy by experts in 
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their seed testing laboratory. In the same catalogs customers and 
prospective customers are advised that each shipment of seed is tagged 
and labeled and that customers can rely upon the representations 
appearing on the tags or labels. 

Respondents’ customers do rely upon the statements of percentage 
of germination and purity set forth on the tags and labels attached 
to said shipments, and these customers when ordering seeds from 
respondents are entitled to receive seed which measures up to the 
representations of percentage of germination and purity set forth on 
the tags and labels attached to said containers of seed within “toler- 
ances and allowances.” 

Under the most perfect and approved conditions of testing seeds, 
variations will occur in purity and germination tests. For this reason, 
the Association of Official Seed Analysts of North American, an asso- 
ciation comprised of the officials chargeable with the enforcement of 
the seed laws of the various States and of the United States, has 
adopted tolerances or allowances for purity and germination tests. 
These standards of tolerances or allowances are recognized by the seed 
trade in testing and marking the percentage of germination and the 
percentage of purity of the seed on the tags and labels attached to 
containers of seed. Commercial seed analysts, that is, analysts in the 
employ of private seed vending companies, follow these standards of 
testing and marking seed. These tolerances are as follows: 


(a) Purity tolerance—In determining the tolerance for purity 
the samples are considered as being composed of two parts: 

(1) Pure seed of the kind certified, and 

(2) Everything not pure seed. 

The tolerance permitted is two-tenths of 1 percent (0.2 percent) 
plus 20 percent of the lesser part. 

Example: Seed marked 98 percent pure, the lesser part is 100 
minus 98, or 2. 20 percent of 2 equals 0.4. Therefore, the tolerance 
allowed would be 0.2 plus 0.4, or 0.6 percent. 

(6) Germination tolerance.—A larger tolerance is applied between 
a given germination and the result of the germination tests as follows: 

Allowable 

Given germination (percent) : idee 
OE OREO CT = Mane Ed Sig Pe, they i pe Ee ep ee ee ee Se ewe 
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Par. 16. The testimony shows and the Commission finds that re- 
spondents have shipped seed into States other than the State of 
Tilinois which, upon analysis by State seed-law enforcement agencies, 
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was found to be of low germinating power, and was further found 
to be misbranded under the laws of said States in that the seed did 
not germinate within the recognized tolerances or allowances. 

The following shipment of seed by respondent American Field Seed 
Co., doing business as Standard Seed Co., is typical of a number of 
seed shipments into the State of Indiana on which were attached tags 
and labels misrepresenting the germinating power of seed: 

On February 19, 1935, respondent American Field Seed Co., doing 
business as Standard Seed Co., shipped “Sweet Clover” to S. F. 
Trembley Company of Columbia City, Ind., and on tags and labels 
attached to said shipment represented the germination of the seed to 
be 92 percent. Upon analysis by the Indiana State Seed Depart- 
ment, it was found that the germination of the seed was not 92 
percent but was 65.25 percent. 

The testimoney also shows and the Commission finds that many of 
the shipments of respondents’ seed contained tags and labels upon 
which were set forth statements of the purity contents of said seed, 
and that said statements were false, in that the purity of the seed was 
substantially lower than represented by respondents, and not within 
recognized tolerances or allowances. 

The Commission finds that the following is typical of a number of 
shipments of seed into the State of Indiana, on which were attached 
tags and labels representing the purity of the seed to be much higher 
than the actual purity of the same: 

On February 1, 1935, respondent American Field Seed Co., doing 
business as Sun-Field Seed Service, shipped nine bags of “New Vic- 
tory” seed oats to Noblesville Milling Co. of Noblesville, Ind., and on 
tags and labels attached to said shipment represented the purity of 
the seed to be 99.50 percent. Upon analysis by the Indiana State Seed 
Department, it was found that the purity of the seed was not 99.50 
percent but was 96.66 percent. The State department further found 
that the seed contained weed seeds and other agricultural seeds. 

Par. 17. The use by respondents of the acts and practices above set 
forth, in offering for sale and selling its said products, has had and 
now has the tendency and capacity to and does mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true. Acting under 
the mistaken and erroneous beliefs induced by the false and mislead- 
ing statements and representations herein referred to, the public has 
purchased a substantial volume of respondents’ seed, with the result 
that trade has been unfairly diverted to respondents from their com- 
petitors who truthfully represent the seed they offer for sale and sell. 
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Order 
CONCLUSION 


The aforesaid acts and practices of respondents as hereinabove 
named, are all to the injury and prejudice of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
im commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer thereto, 
testimony, and other evidence taken before Robert S. Hall, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of the complaint and in opposition thereto, briefs 
filed herein, and oral orguments before the Commission, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That respondents, American Field Seed Co., a cor- 
poration, also doing business under the firm name and style of Sun- 
Field Seed Service, and Standard Seed Co., its officers, represent- 
atives, agents and employees, and Ernest E. Elder, as president of 
American Field Seed Co. and individually, and J. F. Sinn, as vice 
president and treasurer of American Field Seed Co. and individually, 
in connection with offering for sale, sale, and distribution of agricul- 
tural seed, in interstate commerce, do forthwith cease and desist from 
representing, directly or by implication— 

1. That respondent, American Field Seed Co. was founded or 
engaged in business prior to the year it was incorporated under the 
laws of the State of [linois; 

2. (a) That respondents’ seed is free from weed seed and other 
foreign matter; (6) that all of the seed is cleaned by respondents 
with their own seed-cleaning equipment; (c) that all of the seed is 
analyzed and tested by respondents in their own seed-testing labora- 
tory; (d) that all of the seed is tagged and labeled in accordance with 
the laws of the State into which thejseed is shipped; (e) that seed is 
cold-resisting or will survive cold temperatures; (7) that seed will 
produce abundant or luxuriant growth of crops; (7) that seed origi- 
nated in certain areas or certain States; when such are not the facts. 

3. That seed has a higher percentage of germination and purity 
than the actual germination and purity of the seed, under recognized 
tests and within recognized tolerances or allowances. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a reply in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Docket 3162. Complaint, Apr. 19, 1938 1—Decision, July 29, 1938 2 


Where a corporation, engaged in the offer and sale of silver-plated flatware, 


(a) 


controlled and directed, as respects said part of its business and the mat- 
ters and things hereinbelow set forth, by an individual who was its vice 
president and sales manager and in charge of its silver-plated flatware 
department, and in its aforesaid business selling and distributing such 
silver-plated ware to dealers and users, including retail department stores, 
jewelry stores, and other purchasers, and making use of a large number 
of different patterns and brands, including, as typical, its “King Edward,” 
“Devotion,” “Condor,” “Caroline,” and “Josephine”; in promoting the sale 
of and selling its aforesaid patterns, both in those wares sold by it in sets 
of various sizes and in the case of those sold by the individual piece, 
i. e., its “open stock”— 

Distributed to retail dealers and to the purchasing public price lists, which 
designated retail prices for its silver-plated wares which were greatly in 
excess of their reasonable or normal retail values or prices, and of any 
expected or anticipated retail prices therefor, and greatly in excess of 
those at which its said products were regularly and actually sold at retail, 
and published and distributed among its retail customers, as a part of its 
plan to induce purchase of its said wares on the part of the purchasing 
and consuming public in the belief that such normal retail prices were 
greatly in excess of those at which such articles were then being offered 
to the public at retail, circulars describing its “half-price sales plan,” in 
which it invited the cooperation of its said customers and under which 
its aforesaid price lists were continued, notwithstanding a very great 
discount therefrom to its said dealers amounting to 60 percent plus 40 
percent in the case of one of such wares and 50 percent plus 40 percent 
in the case of other wares, and whereby the said retail dealers were 
enabled to offer and feature the so-called “half-price sales” at a profit ; 


With the result that by reason of such discount and the continuation thereof, 


a normal and usual retail price for its said wares was established, at 
which price they were being ordinarily sold, namely, that alleged to be 
half-price, and aforesaid list prices, continued without change by it, did 
not represent its customary retail sales prices, or the actual or normal 
price at which said ware was being sold, or was intended to be sold, to 
the purchasing and consuming public, as stated in such advertising and 
price lists, and with effect of misleading purchasing public as to usual 
and actual retail prices thereof, and with further effect of misleading 


1 Amended and supplemental. 
2 Order published as modified Noy. 8, 1988. 
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Substantial portion of purchasing and consuming public as to the regular, 
current prices of its silverware by placing in the hands of dealers means 
of enabling them to sell same to consuming public upon representations 
to effect. that said retail dealer prices were reduced” prices as compared 
with those shown in its price lists, or were less than retail prices at 
which its said products were currently sold; 

(b) Advertised and represented its “Josephine” and “Caroline” patterns as 
being “heavily plated,’ and its “Devotion” or “Condor” pattern as being 
triple-plated, facts being that, in accordance with standards recognized 
for a great many years in the silverware industry, term “heavily plated” 
could not properly be applied, as recognized in the industry, to any silver- 
plated flatware below AI, which is understood in the industry to be not 
of as high quality and standard as “heavily plated,” and said “Josephine” 
and “Caroline” patterns, in accordance with such recognized standards, 
were not heavily plated, and representations and guarantees in connection 
therewith were erroneous, and its said “Devotion” pattern, described as 
“Silver Plated Flatware in Triple Plate Plus,’ could not properly be thus 
described ; 

(c) Represented that it was one of the country’s largest silverware manufac- 
turers, facts being that, while it did make some of the products dealt in 
by it, it was not a manufacturer either of silverware or silver-plated ware, 
which was made for it by another; and 

(d) Represented on its letterheads and advertising matter that it was estab- 
lished in 1890, facts being it was not then established, but was organized 
in 1904, although business of which it was the outgrowth was founded 
by its president in the earlier year ; 

With result that a substantial number of consuming public, induced by such 
misleading acts, advertisements, and representations, purchased substan- 
tial volume of its said silver-plated ware, retailers were enabled to in- 
erease their own sales of its said products, thereby lessening the markct 
for similar goods made, sold, and distributed by manufacturers and 
dealers of silver-plated ware who did not employ such misleading acts, 
ete., as set forth, and trade was diverted to it from manufacturers and 
dealer competitors, and substantial injury done by it to substantial com- 
petition in commerce among the various States and in the District of 
Columbia : 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. Daniel J. Murphy for the Commission. 
Brill, Bergenfeld & Brill, of New York City, for respondents. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on June 26, 1937, issue its complaint herein charging and alleging 
that the respondent corporation is, and has been, guilty of unfair 
methods of competition in interstate commerce within the intent and 
meaning of Section 5 of the Federal Trade Commission Act; 
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And, whereas, This Commission, since the issuance of said com- 
plaint, has been advised that the respondent corporation, its officers 
and directors, are, and have been, using unfair methods of competi- 
tion in interstate commefce other than, and in addition to, those 
in relation to which the Commission issued its complaint aforesaid 
on June 26, 1937, in violation of the provisions of section 5 of said 
act. 

Now, therefore, Acting in the public interest, pursuant to the provi- 
sions of the Federal Trade Commission Act, the Federal Trade Com- 
mission charges that National Silver Co., a corporation, its officers 
and directors, have been, and now are, using unfair methods of com- 
petition in interstate commerce in violation of section 5 of said act, 
and states its charges in that respect as follows: 

Paracrapu 1. Respondent, National Silver Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, having its office and principal place 
of business at 61 West Twenty-third Street, New York City, N. Y. 
The business activities, sales policies, and transactions of said 
respondent National Silver Co. are controlled, managed, and directed 
by the following officers and directors of said respondent National 
Silver Co.: 


Officers : 

Samuel H. Bernstein, Pres. 

Philip J. Bernstein, Vice Pres. 
Directors : 

Samuel KH. Bernstein. 

Philip J. Bernstein. 

Morton Bernstein, 

Milton Bernstein. 

Harry S. Berk. 

Stella Berk. 

The acts, practices, and transactions of said National Silver Co. 
are equally the acts, practices, and transactions of its officers and di- 
rectors as individuals. The acts and practices of said individual 
respondents are to be deemed equally alleged herein as being the acts, 
practices, and transactions of said National Silver Co., as herein- 
after alleged and charged. ) 

Par. 2. Respondents have been and are engaged in the business of 
offering for sale and selling, among other things, silver-plated ware, 
glass-ware, pottery, and earthenware. They cause said silver-plated 
ware and other merchandise to be transported, when sold, from their 
principal place of business in the State of New York into and across 
the various States of the United States and the District of Columbia 
to the respective purchasers thereof located at various places in 
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States other than the State of New York and in the District of Co- 
lumbia. They have maintained, at all times referred to herein, a 
constant current of trade and commerce in said silver-plated ware 
and other merchandise sold by them between and among the various 
States of the United States and in the District of Columbia. 

Other corporations, firms, partnerships, and persons, some of whom 
are also manufacturers, have been and are engaged in offering for 
sale, selling, and transporting in commerce between and among the 
various States of the United States, like and competitive silver-plated 
ware and other merchandise, and respondents are engaged in sub- 
stantial competition with such other corporations, firms, partner- 
ships, and persons in the sale and distribution of silver-plated ware 
and other merchandise in commerce as herein set out. 

Par. 3. In promoting the sale of and selling their silver-plated 
ware and other products to the purchasing and consuming public, 
said respondents use a large number of different designs and brands, 
of which “King Edward,” “Devotion,” “Condor,” “Caroline,” and 
“Josephine” are typical examples. 

In promoting the sale of and selling these and other brands of its 
merchandise, respondents publish price lists, both for that portion of 
its wares which it sells in sets of various sizes, and that portion sold 
by the individual piece, which is termed “open stock.” These price 
lists are distributed to retail dealers and to the purchasing public 
and designate retail prices for respondents’ wares greatly in excess 
of their reasonable or normal retail values or prices, and of any ex- 
pected or anticipated retail prices therefor and greatly in excess of 
the prices at which their products are regularly and actually sold at 
retail. Such purported retail price lists are used and intended to be 
used to induce the purchase of respondents’ wares on the part of the 
purchasing and consuming public by leading them to believe that the 
normal and usual retail prices at which said wares are sold are 
greatly in excess of the prices at which they are, in fact, then offered 
for sale to the public in retail stores. In furtherance of this scheme, 
respondents frequently print in large type across the face of these 
price lists wording such as: “Sale Price 50% Off List,” or by other 
means indicate fictitious and fraudulent regular retail prices for 
their wares in a way calculated to mislead and deceive the purchasing 
public. 

Respondents also cause, and have caused, advertisements to be 
simultaneously published over the radio and in nationally cireu- 
lated magazines and newspapers, advertising their wares for sale 
at prices greatly in excess of their normal or usual retail values or 
the prices at which their wares are sold or intended to be sold to the 
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consuming public by retail dealers. Prior to or concurrently with 
the publication of these advertisements showing a high and fictitious 
retail value for their wares, respondents, in some instances orally, 
by means of salesmen and representatives, or by mail, solicit the 
cooperation of retail dealers in the purchase and sale of their wares 
to the public at prices greatly reduced from those published in said 
newspapers and magazines, by means of representations, among 
others, such as the following: 


Millions who have seen “King Hdward” nationally advertised at $50.00 will 
come in throngs to buy at 14 price. 


King Edward silverplate will be advertised in Fortune Magazine—Time— 
Liberty—House & Garden—Screen Book-Screen Piay—Moyie Classic—Motion 
Picture—Hollywood—True Confessions—Romantic Stories—Romantic Movie 
Stories—bringing the story home to over 20,000,000 readers! And then—at the 
height of all this enthusiasm—at the peak of all this interest in beautiful new 
King Edward pattern, by National Silver—you—come out with a sale of this 
very same pattern—this very same set at less than one-half price! People will 
come in throngs—you will enjoy the greatest silver promotion in your history— 
without a doubt! 


Remember, this promotion begins on November 9th and ends December 14th. 

You must act at once, because December 14th the promotion ends and after 
that the regular $50.00 price will be maintained! Just a few weeks in which 
to take advantage of this spectacular promotion—one that will mean extra 
volume—extra profits for you in your silverware department ! 

Mat of newspaper ad free—window tie-ups free— 

The National Silver Company not only provides the finest merchandising 
set-up ever offered the jeweler, but also provides the most complete promotional 
set up! We furnish you with a mat of the powerful, compelling newspaper 
ad shown on the right! We furnish you with window display tie-ups! The 
picture is complete—you can’t miss! All we urge is that you send in your 
order at once for a quantity of this silver plate and watch the sales come in! 

$14.88 
KO Bs 
New York. 


Millions who have seen King Edward nationally advertised at $50.00 will 


come in throngs to buy at % price—Nationally advertised at $50.00— 99 piece 
set fine silverplate $24.95. 


Respondents also represent the “Caroline” pattern as follows: 

96-piece set silverplate made to sell for $40.00—tarnish-proof chest included. 

By way of further promoting the sale of their wares in the manner 
and through the means described herein, respondents cause to be cir- 


culated among retail dealers samples of suggested advertisements to- 
gether with mats and cuts therefor, for use and publication, either 
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in whole or in part, by said retail dealers in newspapers or circulars 
informing the purchasing and consuming public that respondents’ 
said wares may be purchased at retail at a cost greatly reduced from 
their regular prices, such as “half-price,” “60% off,” “70% off,” ete. 
Said retail dealers, by virtue of the representations and inducements 
offered by the said respondents, as hereinabove described, accom- 
panied by the granting in many cases to the said retailers of dispro- 
portionate discounts, such as, “Sixty percent plus Forty percent, plus 
Five percent,” from said alleged regular retail price lists, with addi- 
tional allowances for advertising, purchase respondents’ wares and 
publish said advertisements as suggested by said respondents, and 
cooperate in the retail sale of respondents’ products, to the public 
in the manner and through the means herein set out. 

In truth and in fact, the customary retail values or retail sales 
prices of respondents’ wares as stated and represented in said ad- 
vertisements, retail price lists, circulars, catalogs, cuts, mats, sample 
or suggested advertisements, and over the radio do not reflect and 
represent the true and customary sales prices of said commodities 
or the normal and usual prices at which the same are sold or in- 
tended to be sold to the purchasing and consuming public, but set 
out false and fictitious regular retail prices and are calculated to 
mislead and deceive, and do mislead and deceive, the purchasing 
public as to the true and actual retail values or usual and customary 
sales prices thereof and are used by the said respondents to create 
a false and fictitious opinion in the public mind as to the true prices 
or values of respondents’ wares. 

The purported retail price of $40 indicated in the last advertise- 
ment above set forth is false and fictitious and does not represent 
the true retail price of the products described. The wholesale price 
of said products is at or about $9 and the true retail price of said 
products is at or about $19.95. 

Par. 4. In the course and conduct of their business, and for more 
than 1 year last past, the respondents herein, in soliciting the sale of 
and selling their silver-plated wares, in commerce as herein set out, 
represent in their advertisements, price lists, and trade literature, 
among other things that certain patterns of said silver-plated wares 
are triple plate, triple plate plus, or heavily plated. For example, 
respondents advertise the “Josephine” pattern as follows: 


All flatware sold as 20-year plate is heavily plated with pure silver * * *. 


In truth and in fact, respondents particular patterns of silver- 
plated wares so advertised are not of the standard known to the 
public and to the trade as triple plate, or triple plate plus, or heavily 
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plated, and are not plated with the amount of silver usually and 
generally contained in silver-plated ware properly designated as 
triple plate, or triple plate plus, or heavily plated. 

Par. 5. In the course and conduct of their business, and for more 
than 1 year last past, the respondents herein, in soliciting the sale of 
and selling their silver-plated ware and other products in commerce 
as herein set out, represent that they are one of the country’s largest 
silverware manufacturers and that respondent, National Silver Co., 
was established in 1890, through such statements as: 


One of the Country’s Largest Silverware Manufacturers 
Established 1890 


National Silver Company 


In truth and in fact, the respondents, National Silver Co., is not 
one of the country’s largest silverware manufacturers or a manu- 
facturer of silverware, or silver-plated ware at all. Said respondent, 
National Silver Co., is only a dealer or jobber thereof and the said 
respondent, National Silver Co., a corporation, was not established 
in 1890 nor for a long time thereafter. 

Par. 6. There are among the competitors of respondents other 
corporations, firms, partnerships, and’ individuals, who sell silver- 
plated ware and other products as hereinabove described, in interstate 
commerce, who do not misrepresent the customary and usual value of 
their ware, nor advertise in magazines, newspapers, or over the radio 
for the purpose of establishing false and fictitious regular retail 
prices, or false and fictitious comparative prices, for their products, 
or falsely represent the kind or quality thereof; who do not repre- 
sent themselves to be manufacturers of silver-plated ware when such 
is not the case, and who do not represent or advertise themselves as 
being engaged in the silver-plated ware business for a longer or 
greater period than is actually the case, or who do not in any other 
manner misrepresent the value, character, or quality of their product; 
the duration of their corporate existence; and the true nature and 
character of their business. 

Par. 7. The acts and practices of respondents in falsely represent- 
ing and advertising their products in the manner hereinabove set out, 
are calculated to mislead and deceive and now have, and have had, 
the capacity, tendency, and effect of misleading and deceiving, and 
have misled and deceived, a substantial portion of the purchasing 
and consuming public into the erroneous belief that all of said 
representations are true and into the purchase of respondents’ silver- 
plated ware and other products, or combinations thereof, in reliance 
upon said representations. The respondents have also placed in the 
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hands of wholesalers, jobbers, and retailers the means of making false 
and misleading representations, as above described, to the purchasing 
and consuming public, by which means all, or some of them, have 
increased their own sales of silver-plated ware, and other products, 
so dishonestly advertised and represented, thereby lessening the 
market for similar goods sold by other manufacturers, merchants, or 
dealers, the true value, grade, quality, and nature of which is honestly 
stated. 

As a result thereof, trade is unfairly diverted to respondents from 
competitors engaged in the sale-in commerce as herein defined of 
similar silver-plated ware and other products, who truthfully rep- 
resent the value, nature, and quality of their respective products, 
the nature of their business and the duration of their corporate 
existence. Further, as a result thereof, substantial injury has been 
and is being done by respondents to the purchasing public and to 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of respondents have been and are all to the prejudice of the 
public and respondents’ competitors, as aforesaid; and have been 
and are unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrprER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 26, 1937, and on April 19, 
1938, issued and served its original complaint and its amended and 
supplemental complaint, respectively, in this proceeding upon re- 
spondents, National Silver Co., a corporation, and Samuel E. Bern- 
stein, Philip J. Bernstein, Morton Bernstein, Milton Bernstein, 
Bernard Bernstein, Harry 8S. Berk, and Stella Berk, charging them 
with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony 
and evidence in support of the allegations of said complaint were 
introduced by Daniel J. Murphy, attorney for the Commission, be- 
fore John J. Keenan, an examiner of the Commission theretofore 
duly designated by it; the respondents did not introduce any testi- 
mony in opposition to the allegations of the complaint; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceedings regularly 
camé on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs not 
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having been filed, or oral argument requested; and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is.in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent National Silver Co. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, having its office and principal place 
of business at 621 West Twenty-third Street, New York, N. Y. The 
business of the respondent National Silver Co. is directed by the 
following officers and directors: 

Officers : 
Samuel EH. Bernstein, Pres. 
Philip J. Bernstein, Vice Pres. 


Directors: 
Samuel E. Bernstein. 
Philip J. Bernstein. 
Morton Bernstein. 
Milton Bernstein. ‘ 
Bernard Bernstein. 
Harry S. Berk. 

The evidence does not support the allegation in the complaint that 
Stella Berk is a director of said respondent corporation. 

The sales policies and transactions of the said respondent National 
Silver Co., insofar as its silver-plated ware is concerned, by virtue 
of a resolution of the board of directors of the said National Silver 
Co., are controlled, managed, and directed by its vice president, 
respondent Philip J. Bernstein, who at the same time is the sales 
manager of the company and in charge of the silver-plated flatware 
department. 

Par. 2. Respondent corporation has been and is now engaged in 
the business of offering for sale and selling, among other things, 
silver-plated flatware. It causes said silver-plated flatware and 
other merchandise to be transported, when sold, from its principal 
place of business in the State of New York into and across the various 
States of the United States and the District of Columbia to the 
respective purchasers thereof located at various places in States 
other than the State of New York and in the District of Columbia. 
It has maintained at all times referred to herein, a constant current 
of trade and commerce in said silver-plated ware, and other mer- 
chandise sold by it between and among the various States of the 
United States and in the District of Columbia. 
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Other corporations and firms, partnerships, and persons, some of 
whom are manufacturers and dealers, have been and are now en- 
gaged in offering for sale, selling, and transporting in commerce 
between and among the various States of the United States like and 
competitive silver-plated ware and other merchandise, and respond- 
ent corporation is engaged in substantial competition with such cor- 
porations, firms, partnerships, and persons in the sale and distribution. 
of silver-plated ware and other merchandise in such commerce. 

Par. 3. The respondent corporation is now, and for many years 
last past in the course of its business has been, engaged in the busi- 
ness of selling and distributing silver-plated ware to dealers and 
users, including retail department stores, jewelry stores, and other 
purchasers, and is promoting the purchase and use of such silver- 
plated ware by the consuming public throughout the United States. 
Said respondent corporation uses a large number of different pat- 
terns and brands of its said silverware, of which “King Edward,” 
“Devotion,” “Condor,” “Caroline,” and “Josephine” are typical 
examples. 

In promoting the sale of and selling the aforementioned patterns, 
to wit, “Devotion,” “Condor,” “Caroline,” and “Josephine,” the re- 
spondent corporation publishes price lists, both for that portion of 
its wares which it sells in sets of various sizes, and that portion sold 
by the individual piece, which is termed “open stock.” These price lists 
are distributed to retail dealers and to the purchasing public and 
designate retail prices for respondent corporation’s silver-plated 
wares greatly in excess of their reasonable or normal retail values 
or prices and of any expected or anticipated retail prices therefor, 
and greatly in excess of the prices at which its products are regu- 
larly and actually sold at retail. Such purported retail price lists 
are used and intended to be used to induce the purchase of respond- 
ent corporation’s silver-plated wares on the part of the purchasing 
and consuming public by leading them to believe that the normal 
and usual retail prices at which said silver-plated wares are sold are 
greatly in excess of the prices at which they are, in fact, then offered 
for sale to the public in retail stores. 

For example, the respondent corporation’s “Josephine” and “Caro- 
line” sets of silver-plated ware were for many years advertised at 
$18.30 for its “Josephine” 26-piece set with hollow handled knives, 
and $40 for the “Caroline” 96-piece set, and prior to the filing of 
the complaint herein and continuing for some time thereafter, re- 
spondent corporation allowed the retail dealers a discount of 60 per- 
cent plus 40 percent on said “Josephine” and 50 percent plus 40 
percent on said “Caroline” brands or sets and the component parts 
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thereof, making the net purchase price on the said “Josephine” set 
referred to $4.40. and $10.95 for the said “Caroline” set, thus permit- 
ting the retail dealers to make a great reduction in retail prices at 
which the said silver-plated merchandise was resold to the purchas- 
ing public in accordance with the “half-price sales plan” of respond- 
ent corporation, as hereinafter disclosed. 

_ In promoting the sale of and selling its “Josephine” and “Caroline” 
brands of silver-plated ware, sold at a discount respectively of 60 
percent plus 40 percent and 50 percent plus 40 percent, the respondent 
corporation published and distributed among its retail customers 
and prospective customers circulars describing what it termed its 
“half-price sales plan,” inviting its customers to cooperate in carry- 
ing out the said plan. These circulars contained material for pro- 
posed advertisements for the use of retailers in furthering the plan 
described. The said plan and respondent corporation’s suggested 
advertising material were used by many of such retailers, and in some 
instances a portion of the cost of said advertising was borne by the 
respondent corporation. In said advertisements, said sales were re- 
ferred to and represented as being “half-price sales,” and the usual 
and customary retail price of the “Josephine” set was represented 
at $18.30 and the “Caroline” set, at $40, or approximately that sum. 
Similar representations and comparisons concerning smaller supple- 
mental sets or “open stock” were also made in said advertisements. 
The “Josephine” and “Caroline” patterns have very rarely been sold 
at the regular or list price. 

Prior to the time when respondent corporation initiated the above- 
described discounts and promotion of the half-price plans, it had long 
been the respondent corporation’s practice to furnish dealers with 
price lists for display, or circulation among the purchasing public, 
showing the retail price of its flat-plated silverware. During the 
time the practice of granting the above-described discounts to dealers 
existed, respondent corporation continued thus to circulate and fur- 
nish dealers with the same price lists, without making any changes 
in the retail prices shown thereby. 

By the continuation of the said 40 percent added discount of the 
so-called “half-price sales” a normal and usual retail price for its 
silverware was established at the price at which they were being ordi- 
narily sold, to wit, the price alleged to be half price, and the list prices, 
which the respondent corporation continued, without change, did not 
represent the customary retail sales price of respondent corporation’s 
silverware or the actual or normal price at which the silverware was 
being sold, or intended to be sold to the purchasing and consuming 
public as represented and stated in such advertising and price lists, and 
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had the effect of misleading the purchasing public as to the then usual 
and actual retail prices thereof. 

Par. 4. The aforesaid continuing practices by the respondent cor- 
poration over a protracted period had, and have, the capacity, tend- 
ency, and effect of misleading a substantial portion of the purchasing 
and consuming public as to the regular and usual current prices of 
such silverware by placing in the hands of the dealers the means of 
enabling them to sell such silver-plated wares to the consuming public 
upon representations to the effect that the said retail dealer prices 
were reduced prices as compared with the prices shown in respondent 
corporation’s price lists, or were less than retail prices at which re- 
spondent corporation’s products were currently sold, notwithstanding 
the fact that the same wares were then being generally and regularly 
sold at the then reduced prices and not at the prices shown by the 
respondent corporation’s price lists. 

Par. 5. Silver-plated ware of sundry competitors of respondent cor- 
poration, likewise engaged in commerce, as herein set out, is, and has 
been, sold and distributed to the purchasing and consuming public 
in the various States of the United States and in the District of Co- 
lumbia in competition with respondent corporation’s silver-plated 
ware, but some of these competitors have not made such representa- 
tions in reference to the regular or usual value, or retail sales prices, 
as used or made by respondent corporation herein. 

Par. 6. There are standards for silver-plated deposits on the staple 
pieces of silver-plated flatware, which standards have for a great many 
years been recognized, and are now recognized, in the silverware 
industry. The staple pieces of silver-plated flatware are teaspoons, 
dessert spoons, dessert forks, round-bowl soup spoons, tablespoons, and 
medium, or dinner, forks. The Commission finds that the recognized 
standards are as follows: 


p d t of sil- 
Weight of silver (troy 0z./gross) Comper ms teaspoons SI 
Grade Dessert spoon, ; 
dessert fork, Table spoon, Average thick- | Troy oz./ 
Teaspoon round-bowl dinner fork ness (inch) sq. ft. 
soup spoon 
Standard_-_---- iS ep epee Se Boe Sida sets. whe ye Pa eet are 08° 0, 00028 0. 222 
feed or AX, or | 2plusoverlay or | 3plus overlay or | 4 plus overlay or | .00028+. 00085 | . 222+. 278 
Extra. 214 no overlay. 334 no overlay. 5 no overlay. 
ERAS ce Oe oe gc cae 3 _.| 44 eee, eae ees . 00042 333 
Double or XX-_----- 6 Cina be Dies eee - 00056 Ata 
EPriple-Or xox nn a i) iat Me Saat eee . 000 ee 
Orn adr Wi plG hOvr: ||eSessces-----=-- = 12) eee eee Ne EES Stereos - OO11L ci 
F So 2s sete, ae Gimenlnee aes TE en Sy x eee eee - 00125 1.000 
(overlay 0.0018) 
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The lowest recognized standard is Al. There are other known lower 
standards which have not as yet received any uniform recognition, for 
example: Half plate plus, half plate, quarter plate plus, and quarter 
plate. 

The respondent corporation advertises and represents its “J osephine” 
and “Caroline” patterns to be “heavily plated.” It is recognized in the 
industry that the term “heavily plated” cannot properly be applied 
to, or descriptive of, any silver-plated flatware which is Al or below 
Al. “Heavily plated” is understood in the industry to be of a higher 
quality and standard than Al standard. The respondent corporation’s 
“Josephine” and “Caroline” patterns, in accordance with the above- 
recognized standards were not heavily plated, and its representations 
and guarantees in connection therewith were erroneous. 

The respondent corporation advertises and represents the staple 
pieces of its “Devotion” and/or “Condor” pattern to be triple plate. 
The four staple items of the set tested by the Bureau of Standards 
showed that the average of the dinner forks was under triple plate, 
that the tablespoon was considerably above triple plate, that the 
average of the soup spoons was above triple plate, and the average of 
the teaspoons was above triple plate. The fancy and non-staple pieces 
are not usually triple-plated in the industry. The fancy and nonstaple 
pieces of the said “Devotion” set were not triple plated. The re- 
spondent corporation, on the frontispiece of price lists, represents the 
“Devotion” pattern to be “Silver Plated Flatware in Triple Plate 
Plus.” The “Devotion” set cannot properly be described as triple 
plate or triple plate plus. 

Par. 7. Respondent corporation represents that it is one of the coun- 
try’s largest silverware manufacturers. In truth and in fact the 
respondent corporation is not a manufacturer of silverware, or silver- 
plated ware. Silver-plated flatware is manufactured for the respond- 
ent corporation by another. The respondent does, however, manufac- 
ture some of the products in which it deals, but not its silver-plated 
flatware. 

Par. 8. Respondent represents on its letterheads and advertising 
matter that it was established in 1890. In truth and in fact said 
corporation was not established in 1890, but was organized in 1904. 
Samuel KE. Bernstein, the president of the corporation, founded the 
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business, of which the respondent corporation, the National Silver 
Co., was the outgrowth, in 1890. 

Par. 9. As a direct consequence of the mistaken beliefs induced by 
the misleading acts, advertisements, and representations of the re- 
spondents, as hereinabove described and detailed, a substantial num- 
ber of the consuming public purchased a substantial volume of re- 
spondent corporation’s silver-plated ware, with the result that retailers 
were enabled to increase their own sales of respondent corporation’s 
products, thereby lessening the market for similar goods made, sold, 
and distributed by manufacturers and dealers of silver-plated ware 
who did not employ such misleading acts, advertisements, and repre- 
sentations, as herein set forth, and trade was diverted to the respondent 
corporation from manufacturers and dealer competitors, whereby sub- 
stantial injury was done by respondent corporation to substantial 
competition in commerce among and between the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents are to the prejudice 
of the public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST + 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the motion, and the application to amend motion, of Brill, 
Bergenfeld & Brill, counsel for the respondents, to modify and amend 
paragraphs 1 to 5, inclusive, of the order to cease and desist as issued 
in these proceedings on July 29, 1938, and the Commission having 
considered said motion and said application to amend motion and the 
record herein and being now fully advised in the premises. 

It is ordered, That the motion, and application to amend motion, to 
modify and amend paragraphs 1 to 5, inclusive, of the order to cease 
and desist issued herein on July 29, 1938, be and the same hereby is 
granted as prayed ; 


1 Order published as modified November 3, 1938. 
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It is further ordered, That the order to cease and desist issued herein 
on July 29, 1938, be and the same hereby is modified as to read as 
follows: ; 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and evidence taken before John J. Keenan, an examiner of 
the Commission theretofore duly designated by it, in support of the 
allegations of said complaint, briefs and oral arguments having been 
waived, and the Commission having made its findings as to the facts 
and its conclusion that the said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That respondents National Silver Co., a corporation, 
its officers and directors, Samuel E. Bernstein, Philip J. Bernstein, 
Morton Bernstein, Milton Bernstein, Bernard Bernstein, and Harry S. 
Berk, and their successors, and its representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribution 
of silver-plated ware in interstate commerce or in the District of 
Columbia, do forthwith, directly or indirectly, cease and desist from: 

1. Representing that any price at which silver-plated flatware is 
offered for sale or sold is a special or reduced price, or a price that is 
lower than the price ordinarily and usually received therefor, when 
such is not the fact; 

2. Aiding, abetting, or assisting retail dealers in silver-plated flat- 
ware in representing that any price at which silver-plated flatware is 
offered for sale or sold is a special or reduced price, or a price that is 
lower than the price ordinarily and usually received therefor, when 
such is not the fact; 

3. Representing that said silver-plated flatware is of a certain, 
specified quality or standard, when such is not the fact; 

4, Aiding, abetting, or assisting retail dealers in silver-plated flat- 
ware in representing that said silver-plated flatware is of a certain, 
specified quality or standard, when such is not the fact; 

5. Representing, or authorizing others to represent, that the respond- 
ent corporation is a manufacturer of silver-plated flatware, when such 
is not the fact; 

6. Representing, or authorizing others to represent, that respondent 
corporation was established in 1890. 
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It is further ordered, That this proceeding be, and the same hereby 
is, dismissed as to the respondent Stella Berk. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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ASKIN’S RETAIL STORES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3225. Complaint, Sept. 13, 1937—Decision, July 29, 1938 


Where a corporation, engaged in the offer, sale, and distribution of coats, suits, 
dresses, hats, and other merchandise, through a chain of stores owned and 
operated by it in several States and in the District of Columbia— 

Held out, through advertisements and sales talks, offer to give “free,” or in 
some cases “gratis,” and without cost to the purchaser, an article of mer- 
chandise of a certain assigned value with the purchase of certain other 
merchandise amounting to a certain figure, and made so-called ‘“‘combination” 
sales, in which sale of certain merchandise was accompanied by the delivery 
of other merchandise designated as “in combination,” through such state- 
ments or representations, among others, as “Men’s Hat FREE with the 
purchase of any of these new spring suits or topcoats * * * $24.50,” 
“Lady’s Dress free with the purchase of any of these new spring coats or 
suits—$14.95” ; 

Facts being that in such and similar transactions in which a specified article was 
offered to be included “free” or “gratis” or “in combination,” the theretofore 
selling price of the other merchandise, purchase of which at the price named 
was made a condition precedent to the receipt of the “free” or “gratis” or 
‘in combination” articles, had been marked up so that the prices were 
substantially greater than those at which they were regularly and originally 
sold when unaccompanied by such “free” or “gratis” articles ; 

With capacity and tendency to confuse, mislead, and deceive a substantial portion 
of purchasing public into erroneous belief that merchandise thus designated 
as “free,” “gratis,” or “in combination,” was given to purchaser of other 
merchandise in the amount stated absolutely free and without cost, as a 
gratuity, and with result that many purchasers, relying on such representa- 
tions, bought merchandise in the mistaken and erroneous belief that the 
articles designated and offered as “free,” “gratis,” or “in combination,” were 
given to them absolutely free and without cost, and as a gratuity, and with 
effect of misleading and deceiving prospective purchasers, and causing many 
of such purchasers erroneously and mistakenly to believe that said so-called 
“free,” ete. merchandise was given free and as a gratuity, and without cost 
to them, and of causing a substantial portion thereof to buy its said prod- 
ucts, and of thereby unfairly diverting substantial trade to it from its 
competitors, among whom there are many who do not in any way mis- 
represent the selling price of their products and do not falsely represent 
that they will give to the purchaser free or as a gratuity, certain articles with 
the purchase of merchandise in any given amount; to the injury of its com- 
petitors and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 
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Before Mr. Edward E. Reardon, trial examiner. 
Mr. Carrel F, Rhodes for the Commission. 
Heller & Grossman, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Askin’s Retail Stores, 
Ine., a corporation hereinafter referred to as respondent, has been, 
and is now, using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent, Askin’s Retail Stores, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 425 Fourth Avenue, New York City, N. Y. Respondent 
is now, and for more than 1 year last past has been, engaged in the 
business of manufacturing, advertising, selling, and distributing men’s 
clothing and women’s wearing apparel and other articles. It now 
causes, and for more than 1 year last past has caused, its said products 
when manufactured to be shipped from its principal place of business 
in New York City in said State through and into the several States 
of the United States other than the State of origin of such shipment 
and in the District of Columbia, where said products are delivered to 
retail stores owned and operated by respondent or by others. 

Respondent, in the course and conduct of its said business, adver- 
tises and sells its said products to the consuming public through a chain 
of stores owned and operated by it in the several States of the United 
States and in the District of Columbia under various trade names. 
Among the retail stores so owned and operated by respondent is one 
located at 737 Seventh Street, Washington, D. C., known and desig- 
nated by the trade name Fit-Well Clothing Company. 

Respondent’s method of sales is through advertisements and sales 
talks whereby it holds out to the public as an inducement to buy its 
merchandise, an offer to give free and without cost to each purchaser 
of a man’s suit or topcoat sold at a price of $22.50 or $24.50, certain 
merchandise including hats of a value up to $4.95, dress shirts up to a 
value of $1.95, and silk ties up to a value of $0.95; and to each pur- 
chaser of a woman’s coat or suit sold at a price of $14.95, a free gift of 
a dress, or other articles of value. 
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Respondent is now, and for more than 1 year last past has been, 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of men’s clothing and 
women’s wearing apparel and other articles like or similar to those 
sold by respondent in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its said business as described 
in paragraph 1 thereof, in soliciting the sale of and selling its said 
products, respondent now represents, and for more than 1 year last 
past has represented, in newspapers, magazines, pamphlets, circulars, 
letters, radio broadcasts and other forms of advertising media having 
an interstate circulation—published and circulated under the names 
Askin’s Retail Stores, Inc., Fit-Well Clothing Company, and other 
trade names—and in sales talks and on signs posted around its 
retail stores located in the several States of the United States and 
the District of Columbia, as follows: 

Sensational Free Offers and Extra Hasy Credit! Men’s Hat free with the 
purchase of any of these new spring suits or top coats—$24.50. As little as 
$1.00 a week will do it! 


Ladies’ Dress free with the purchase of any of these new spring coats or 
suits—$14.95. . . 


Men! Get a complete ‘Master Built” Outfit and hat, shirt and tie free with 
every suit Fri. and Sat. One dollar down delivers everything. Four-piece 
“Master Built”? Outfit complete—$22.50 up. 

Par. 3. In truth and in fact the cost of the $4.95 hat, the $1.95 
shirt, and the $0.95 tie and the dress or other merchandise offered to 
be given “Free” to the purchaser by respondent with each purchase 
of a $22.50 or $24.50 man’s suit or topcoat and with each purchase of 
a ladies’ $14.95 suit or coat or other like merchandise bought as 
described in paragraph 2 hereof is included in the said $22.50 or 
$24.50 paid for the man’s topcoat or suit and in the said $14.95 paid 
for the ladies’ suit or coat or other merchandise purchased; and said 
so-called free goods are not in any sense a gift or gratuity oe to 
customers without cost to them. 

Par. 4. The representations of respondent as aforesaid are false 
and misleading and have had and do have a tendency and capacity 
to mislead and deceive members of the purchasing public into the 
mistaken and erroneous belief that upon making purchases of said 
specified amounts of respondent’s merchandise, the articles advertised 
as “Gifts” will be received unconditionally and without cost, when 
such is not true in fact. The said representations of respondent have 
had and do have the capacity and tendency to induce members of the 
purchasing public to buy respondent’s merchandise because of the 
erroneous beliefs engendered by said false and misleading representa- 
tions and to divert trade unfairly from competitors of respondent 
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engaged in the sale of men’s clothing and women’s wearing apparel 
and like merchandise similar to that sold by respondent in commerce 
in and among the various States of the United States and in the 
District of Columbia. Said acts and practices deceive the public 
and injure competitors who do not misrepresent the conditions or 
terms upon which their said sales are made and place in the hands 
of others the means whereby the public might be deceived. 

Par. 5. The above-alleged acts and practices of respondent are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frnprnes as to THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 18, 1937, issued, and 
on September 16, 1937, served, its complaint in this proceeding upon 
the respondent Askin’s Retail Stores, Inc., a corporation, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Carrel F. Rhodes, attorney for the Commission, 
before Edward E. Reardon, an examiner of the Commission thereto- 
fore duly designated by it, and in opposition to the allegations of 
the complaint by Morton D. Grossman, of the firm of Heller & 
Grossman, attorney for the respondent, and a stipulation of certain 
facts was entered into by and between the attorney for the Commission 
and the attorney for the respondent, and the said testimony, stipula- 
tion, and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, stipulation, testimony, and other evidence, and briefs 
in support of the complaint and in opposition thereto, and the Com- 
mission having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Askin’s Retail Stores, Inc., is a corpo- 
ration organized and existing under the laws of the State of Dela- 
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ware, with its principal office and place of business at 425 F ourth 
Avenue, New York, N. Y. Respondent is engaged in the offering 
for sale, sale, and distribution of coats, suits, dresses, hats, and other 
merchandise. It conducts its business through a chain of stores 
owned and operated by it in several States of the United States 
and one store located at 737 Seventh Street, N. W., in the city of 
Washington, D. C., which latter store is operated under the name 
of Fitwell Clothing Company. 

Respondent is now, and at all times for more than 1 year last 
past has been, engaged in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, in the sale of men’s clothing 
and women’s wearing apparel, and other articles of merchandise at 
retail to the public. 

Respondent’s method of sales is through advertisements and sales 
talks whereby it holds out to the public as an inducement to buy 
its merchandise an offer to give “free” and without cost to each 
purchaser of a man’s suit or a topcoat sold at a price of $22.50 or 
$24.50 certain merchandise including hats of a value up to $4.95 
and dress shirts up to a value of $1.95, and silk ties up to a value 
of $0.95; and to each purchaser of women’s suits or coats sold at a 
price of $14.95 a “free” gift of a dress or other article of value. 

Par. 2. In the course and conduct of its said business as described, 
in paragraph 1 hereof, respondent causes its aforesaid products to 
be transported from its principal place of business in New York 
City, in said State, through and into other States of the United 
States other than the State of New York, and into the District of 
Columbia, where the products are sold and distributed to the public. 

In the course and conduct of such business, respondent is now, 
and has been, in substantial competition with other corporations, 
and with partnerships and individuals engaged in the sale of men’s 
clothing, women’s wearing apparel, and other articles of merchandise 
similar to those sold by respondent in like commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business, and in the sale 
and distribution of its aforesaid merchandise, respondent causes to 
be made, published, circulated, and distributed to the public through- 
out the United States and in the District of Columbia, and posted in 
its place of business in Washington, D. C., certain advertisements 
wherein it represented that certain merchandise was given “free” 
with the purchase of other merchandise. Among others, the respond- 
ent published and circulated in the District of Columbia and adjoin- 
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ing States on April 9, and April 23, 1937, advertisements containing, 
in part, the following representation: 
Sensational Free Offers and Extra Easy Credit! Men’s Hat Free with the 


purchase of any of these new spring suits or topcoats * * * $24.50. As 
little as $1.00 a week will do it. 


Lady’s Dress free with the purchase of any of these new spring coats or suits— 
$14.95. 

Par. 4. The prices at which merchandise was offered for sale and 
sold by respondent during the year 1937, and during and after the 
time when the representations made in said advertisements as here- 
inabove set out, in which articles of its merchandise were offered for 
sale and sold by respondent, and with which other articles desig- 
nated as “free” or, in some instances, “gratis” were included, were 
substantially greater than the prices at which the same articles were 
customarily and ordinarily sold when unaccompanied by articles 
designated as “free” or “gratis.” 

Subsequent to the publication of said advertisements, the respondent 
made sales of articles of merchandise in the District of Columbia in 
which transactions articles of merchandise designated as “free” or 
“gratis” were delivered to the purchaser. The articles designated as 
“free” or “gratis” were not given to the purchasers of other merchan- 
dise “free,” “gratis,” or without charge as represented and implied. | 

Par. 5. Respondent, through its Washington, D. C. store, on April 
12, 1937, sold a lady’s suit to a customer for $22.96, and a lady’s dress, 
of the cost to respondent of $2.25 designated “gratis” by it, was deliv- 
ered to the customer with the suit, without further charge than the 
sum of $22.96. The selling price marked on the suit before the sale 
without the so-called “free” or “gratis” merchandise was $19.95, which 
selling price of $22.96 with the so-called “free” or “gratis” merchandise 
represents, or was the result of, a mark-up over the cost of the suit to 
respondent of approximately 25 percent more than the mark-up over 
cost of the merchandise made by respondent in fixing or designating 
the regular selling prices of such merchandise when offered for sale 
and sold by it without including therewith any other article of mer- 
chandise as “free” or “gratis.” 

On April 26, 1937, the respondent sold a man’s suit to a customer 
for $39.50 and delivered to the customer therewith a hat, designated 
by respondent as “gratis.” The hat cost respondent $1.37. This suit 
was price marked before its sale without the so-called “free” or “gratis” 
merchandise at $37.50, and this selling price of $39.50, when sold with 
the so-called “free” or “gratis” merchandise, represents or was the 
result of a mark-up of approximately 25 percent more than the 
mark-up over cost of such suits and other articles in fixing or desig- 
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nating the selling prices of such merchandise when it was to be sold 
separately or apart from other merchandise, and without the so-called 
“free” or “gratis” merchandise. 

In addition to the above transactions, subsequent to the advertise- 
ments set out hereinabove in paragraph 3, the respondent made sales 
of merchandise called combination sales in its store at Washington, 
D. C., wherein articles of merchandise were sold to customers accom- 
panied by the delivery of other merchandise, designated “in combina- 
tion,” where the selling price of the article sold was marked up 8 per- 
cent. to 10 percent over and above the original selling price of said 
article when not sold in combination with other articles. 

All of the aforesaid statements and representations made by re- 
spondent in connection with and relating to the aforesaid “free” gifts 
of merchandise, sometimes otherwise designated by respondent as 
“oratis” or “in combination,” are in truth and in fact false, deceptive, 
and misleading. 

Par. 6. The representations of respondent that articles of merchan- 
dise would be given “free” to purchasers of other merchandise in the 
amount of $14.95, $24.50, or any other amount, have had, and do have, a 
capacity and tendency to confuse, mislead, and deceive a substantial 
part of the purchasing public into the mistaken and erroneous belief 
that merchandise so designated as “free,” “gratis,” or “in combination” 
was given to the purchaser of other merchandise in the amounts stated 
absolutely free and without cost, and as a gratuity. 

Many purchasers relying on the said representations bought mer- 
chandise in the amounts of $14.95, $24.50, or other amounts, under 
the mistaken and erroneous belief that the articles of merchandise 
designated as “free” and offered as “free,” “gratis,” or “in combina- 
tion” were given to them absolutely free and without cost, and as 
a gratuity. 

Par. 7. There are among competitors of the respondent many cor- 
portions, firms, and individuals who sell and distribute men’s suits 
and women’s wearing apparel and other articles of merchandise in 
interstate commerce and in the District of Columbia who do not in 
any way misrepresent the selling price of their products and who do 
not falsely represent that they will give to the purchaser free or as 
a gratuity certain articles of merchandise with the purchase of mer- 
chandise in a given amount. 

Par, 8. The use of the representations and implications above set 
forth by the respondent in the course and conduct of its business 
in said commerce has a tendency and capacity to, and does, mislead 
and deceive prospective purchasers and causes many of such pro- 
spective purchasers erroneously and mistakenly to believe that said 
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so-called “free,” “gratis,” or “combination” merchandise is given free 
and as a gratuity and without cost to the purchasers, and causes a 
substantial portion of such prospective purchasers to purchase re- 
spondent’s said products, thereby unfairly diverting substantial trade 
in said commerce to the respondent from its competitors, to their 
injury and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent Askin’s Retail 
Stores, Inc. are to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, stipulation, exhibits, and other evidence taken 
before Edward E. Reardon, an examiner for the Commission thereto- 
fore duly designated by it, in support of the allegations of said com- 
plaint and in opposition thereto, brief filed herein by Carrel F. 
Rhodes, counsel for the Commission, and by Morton D. Grossman, 
of Heller and Grossman, counsel for the respondent, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent corporation, Askin’s Retail 
Stores, Inc., its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of coats, 
suits, dresses, hats, and other merchandise in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from 
representing In any manner: 

That articles of merchandise included with other merchandise 
being sold are “free” or “gratis” when the prices for such other 
merchandise are greater than the prices at which such other mer- 
chandise is usually and ordinarily sold by respondent in the regular 
course of trade. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Matter oF 


MADISON MILLING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3439. Complaint, May 21, 19838—Decision, July 29, 1938 


Where a corporation, engaged in the manufacture of flour and in the sale and 
distribution thereof— 

Supplied to dealer purchasers of its said product lottery card for display and use 
in connection with sale of its said flour, under plan by which purchaser of 
such flour from particular dealer customer, successful in chance selection 
of that 1 of 40 numbers on card corresponding to number concealed beneath 
master seal, was entitled to receive and was awarded a 49-pound sack of 
flour without further charge, and thereby supplied to and placed in the hands 
of others means of conducting a lottery in the sale of its said product in 
accordance with aforesaid plan, and in violation of the established policy 
of the United States Government and of the criminal laws, and in competi- 
tion with many who are unwilling to offer or sell their flour by the aforesaid, 
or any other method involving a game of chance or lottery, and refrain 
therefrom ; 

With tendency and capacity to induce purchasers of flour to buy its said product 
in preference to that offered and sold by its competitors, and with result 
that many dealers in and ultimate purchasers of said product were attracted 
by said method and element of chance involved in sale thereof, as above set 
forth, and were thereby induced to purchase said flour thus sold by it in 
preference to that offered and sold by competitors who do not use same or 
equivalent methods, and with capacity and tendency, because of such game 
of chance, to divert to it trade and custom from its competitors who do not 
use the Same or equivalent methods, to exclude from the trade involved all 
competitors unwilling to and who do not use such methods as being against 
public policy and unlawful, and to lessen competition in said trade and create 
a monopoly thereof in it and such other distributors of flour as use the same 
or similar methods, and to deprive the purchasing public of the benefit of 
free competition, and with capacity and tendency to eliminate from trade 
in question all actual competitors, and exclude therefrom all potential com- 
petitors, who do not adopt and use such or equivalent methods: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 


Mr. Henry C. Lank for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Madison Milling Co., 
a corporation, hereinafter referred to as respondent, has violated the 
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provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, Madison Milling Co., is a corporation 
organized and doing business under the laws of the State of Minnesota, 
with its offices and principal place of business located at Madison, 
Minn. Respondent is now, and for some time last past has been, 
engaged in the manufacture of flour and in the sale and distribution 
thereof to dealers. Respondent causes, and has caused, its products, 
when sold, to be transported from its principal place of business in the 
city of Madison, Minn., to purchasers thereof located in the State of 
Minnesota and in other States of the United States, at their respec- 
tive places of business. There is now and has been for some time last 
past a course of trade and commerce by said respondent in such flour 
between and among the various States of the United States. In the 
course and conduct of its business, respondent is in competition with 
other corporations and with individuals and partnerships likewise 
engaged in the sale and distribution of flour in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers flour by 
means of a method involving the use of a lottery scheme when sold and 
distributed to the consumers thereof. Said method of sale consists in 
furnishing dealers, who purchase respondent’s flour, with a litho- 
graphed poster known as a lottery card. The dealers to whom said 
card is furnished display the card to the purchasing public. The card 
contains 40 blank spaces for registration of the signatures of purchasers 
of flour, and each space is accompanied by a number, the numbers 
running consecutively from 1 to 40. Each purchaser of flour makes a 
choice of a number and writes his signature in the blank opposite such 
number selected. On the card is a master seal under which is con- 
cealed a number. When the card is completely filled with the names 
of purchasers, the master seal is broken, revealing a number from 1 to 
40, and the purchaser whose name is registered opposite the number 
corresponding with the number found under the master seal is entitled 
to receive and is awarded a 49-pound sack of flour without additional 
charge. The number printed under the master seal is effectively con- 
cealed from purchasers and prospective purchasers until all purchases 
have been made. The said 49-pound sack of flour is thus awarded to 
the purchaser of flour wholly by lot or chance. 

185514"—40—vow, 27-42 
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The following is a facsimile of the legend appearing on said lottery 
card: : 


(Illustration of sack of flour) 3 (Master Seal) 
BUY 


A SACK OF 
MADISON’S BEST FLOUR 
You have a chance of winning 
THIS 49 POUND SACK OF FLOUR 
FREE 


To one of the 40 purchasers whose names are listed below, and on the num- 
bered line, which corresponds to the number under the seal on this card, this 
49 pound sack of MADISON’S BHST FLOUR will be given free when all the 
lines are filled. ° 


Choose the numbered line you like best, write name and address. 


Do eee pete st eel ee oot bie eae DAs in dy ae Be ee ee ee = 
2 =n ie a aes eee ee DO se sees oe tia) Tis 2 ee eae 
he ne ea a eee ee a ee a B22 5 2y tie Sek ee eee ee 
CC a a oe ae es IEEE ee eee SS ete 


Par. 3. Retail dealers who purchase respondent’s flour directly or 
indirectly, expose and sell the same to the purchasing public in ac- 
cordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a 
lottery in the sale of its products in accordance with the sales plan 
hereinabove set forth. Said sales plan has a tendency and capacity 
to induce purchasers of flour to purchase respondent’s flour in pref- 
erence to flour offered for sale and sold by its competitors. 

Par. 4. The sale of said flour to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a sack of flour. The use by respondent of said 
method in the sale of flour and the sale of flour by and through the 
use thereof, and by the aid of said method, is a practice of the sort 
which is contrary to an established policy of the Government of the 
United States and in violation of the criminal laws. The use by 
respondent of said method has a tendency unduly to hinder competi- 
tion or to create a monopoly in this, to wit: That the use thereof has 
a tendency and capacity to exclude from the flour trade competitors 
who do not adopt and use the same method or equivalent or similar 
methods involving the same or equivalent elements of chance or 
lottery. Many persons, firms, and corporations who make and sell 
fiour in competition with the respondent as above alleged are un- 
willing to offer for sale or to sell their products by the method above 
alleged, or by any other method involving a game of chance or lot- 
tery, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of flour are at- 
tracted by respondent’s said method of selling said flour, and by the 
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element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to purchase said flour so sold by 
respondent in preference to flour offered for sale and sold by said 
competitors of respondent who do not use the same or equivalent 
methods. The use of said method by respondent has a capacity and 
tendency, because of said game of chance, to divert to respondent 
trade and custom from its competitors who do not use the same or 
equivalent methods, to exclude from the flour trade all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are against public policy and unlawful, to 
lessen competition in the flour trade, to create a monopoly of said 
flour trade in respondent and in such other distributors of flour as 
use the same or similar or equivalent methods, and to deprive the 
purchasing public of the benefit of free competition. The use of 
said method by respondent has the capacity and tendency to eliminate 
from said flour trade all actual competitors and to exclude therefrom 
all potential competitors who do not adopt and use the same method 
or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnprnes AS To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 21, 1938, issued, and thereafter 
served, its complaint in this proceeding upon the respondent, Madison 
Milling Co., a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, the respondent duly filed its an- 
swer, dated June 24, 1938, in the office of the Commission, which answer 
admitted all the material allegations of fact set forth in said complaint 
and waived all intervening procedure and further hearing as to the said 
facts. Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer of the 
respondent, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


- ParagrapH 1, The respondent, Madison Milling Co., is a corporation 
organized and doing business under the laws of the State of Minne- 
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sota, with its offices and principal place of business located at Madison, 
Minn. Respondent is now, and for some time last past has been, 
engaged in the manufacture of flour and in the sale and distribution 
thereof to dealers. Respondent causes, and has caused, its products, 
when sold, to be transported from its principal place of business in the 
city of Madison, Minn., to purchasers thereof located in the State 
of Minnesota and in other States of the United States, at their respec- 
tive places of business. There is now and has been for some time last 
past a course of trade in commerce by said respondent in such flour 
between and among the various States of the United States. In the 
course and conduct of its business, respondent is in competition with 
other corporations and with individuals and partnerships likewise 
engaged in the sale and distribution of flour in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers flour by 
means of a method involving the use of a lottery scheme when sold and 
distributed to the consumers thereof. Said method of sale consists 
in furnishing dealers, who purchase respondent’s flour, with a litho- 
graphed poster known as a lottery card. The dealers to whom said 
card is furnished display the card to the purchasing public. The card 
contains 40 blank spaces for registration of the signatures of pur- 
chasers of flour, and each space is accompanied by a number, the 
numbers running consecutively from 1 to 40. Each purchaser of flour 
makes a choice of a number and writes his signature in the blank oppo- 
site such number selected. On the card is a master seal under which 
is concealed a number. When the card is completely filled with the 
names of purchasers, the master seal is broken, revealing a number 
from 1 to 40, and the purchaser whose name is registered opposite the 
number corresponding with the number found under the master seal 
is entitled to receive and is awarded a 49-pound sack of flour without 
additional charge. The number printed under the master seal is 
effectively concealed from purchasers and prospective purchasers until 
all purchases have been made. The said 49-pound sack of flour is thus 
awarded to the purchaser of flour wholly by lot or chance. 

The following is a facsimile of the legend appearing on said lottery 
card: 


(Illustration of sack of flour) (Master Seal) 
BUY 
A SACK OF 
MADISON’S BEST FLOUR 
You have a chance of winning 
THIS 49 POUND SACK OF FLOUR 
FREE 
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To one of the 40 purchasers whose names are listed below, and on the num- 
bered line, which corresponds to the number under the seal on this card, this 49 
pound sack of MADISON’S BEST FLOUR will be given free when all the lines are 
filled. 

Choose the numbered line you like best, write name and address, 
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Par. 3. Retail dealers who purchase respondent’s flour directly or 
indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lottery 
in the sale of its products in accordance with the sales plan herein- 
above set forth. Said sales plan has a tendency and capacity to induce 
purchasers of flour to purchase respondent’s flour in preference to 
flour offered for sale and sold by its competitors. 

Par. 4. The sale of said flour to the purchasing public in the manner 
above found involves a game of chance or the sale of a chance to pro- 
cure a sack of flour. The use by respondent of said method in the 
sale of flour and the sale of flour by and through the use thereof, and 
by the aid of said method, is a practice of the sort which is contrary 
to an established policy of the Government of the United States and 
in violation of the criminal laws. The use by respondent of said 
method has a tendency unduly to hinder competition or to create a 
monopoly in this, to wit: That the use thereof has a tendency and 
capacity to exclude from the flour trade competitors who do not adopt 
and use the same method or equivalent or similar methods involving 
the same or equivalent elements of chance or lottery. Many persons, 
firms, and corporations who make and sell flour in competition with 
the respondent are unwilling to offer for sale or to sell their products 
by the method above described, or by any other method involving a 
game of chance or lottery, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of flour are at- 
tracted by respondent’s said method of selling said flour, and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to purchase said flour so sold by 
respondent in preference to flour offered for sale and sold by said 
competitors of respondent who do not use the same or equivalent 
methods. The use of said method by respondent has a capacity and 
tendency, because of said game of chance, to divert to respondent trade 
and custom from its competitors who do not use the same or equivalent 
methods, to exclude from the flour trade all competitors who are un- 
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willing to and who do not use the same or equivalent methods because 
the same are against public policy and unlawful, to lessen competition 
in the flour trade, to create a monopoly of said flour trade in respond- 
ent and in such other distributors of flour as use the same or similar 
or equivalent methods, and to deprive the purchasing public of the 
benefit of free competition. The use of said method by respondent 
has the capacity and tendency to eliminate from said flour trade all 
actual competitors and to exclude therefrom all potential competitors 
who do not adopt and use the same method or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondent, Madison Milling 
Co., are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent 
admitting all the material allegations of fact set forth in the complaint 
issued herein, and waiving all intervening procedure and further 
hearing as to said facts, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act; 

It tis ordered, That the respondent, Madison Milling Co., a corpora- 
tion, its officers, agents, representatives, and employees, in connection 
with the offering for sale, sale, and distribution of flour in interstate 
commerce, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others lottery cards or 
other lottery devices or paraphernalia for the purpose of enabling 
such persons to dispose of such merchandise by the use thereof; 

2. Mailing, shipping or transporting to dealers or agents lottery 
cards or other lottery devices or paraphernalia so prepared or printed 
as to enable said persons to sell or distribute such merchandise by the 
use thereof; 

3. Selling or otherwise disposing of such merchandise by the use 
of lottery cards or any other lottery devices or paraphernalia. 

It is further ordered, That the said respondent shall, within 60 days 
from the date of the service of this order upon it, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which it has complied therewith. 
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In THE MarTrer oF 


RELIABLE SPECIALTY CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2876. Complaint, July 15, 1936—Decision, Aug. 3, 1938 


Where a corporation engaged in manufacture of patent and proprietary medicines, 


(a) 


(0) 


(c) 


and in sale and distribution thereof to public directly and through retail 
dealers, and salesmen or canvassers; in advertising same through booklet 
called “Hints on Health and Beauty,” and through circulars and “Directions 
for Use” packed with said products and distributed widely among the pur- 
chasing public— 

Represented that one of its said preparations was a positive corn cure, which 
would remove all corns, and made use of such words as “positive corn cure,” 
“corn cure,” “corn remedy,” or “corn and callous remedy,” as a part of the 
trade name of its “Great Christopher Positive Corn Cure” or “Great Chris- 
topher Corn and Callous Remedy,” and also represented that it was a proper 
treatment for moles, facts being that while said product, by virtue of com- 
position thereof, might be used to certain extent for removal of corns, it was 
nota positive cure or remedy therefor, nor efficacious in treatment of moles; 
Represented that the aforesaid preparation had been tested and approved by 
the United States Government, facts being it had not been tested or approved 
by any Department thereof ; 

Represented, through use of word “Food” as a part of the trade name of its 
product “Reliable Hair Food” that said preparation was a “food” for the hair 
or hair roots, and represented that it would supply starved hair roots with 
new life and vigor, and represented, through “before and after using” dis- 
plays and otherwise, that said “Reliable Hair Food” or “Scalpolene” would 
grow hair on a bald, or nearly bald, head, and that said “Reliable Hair Food” 
or “Scalpolene,” as thereafter designated, would positively prevent and cure 
dandruff, prevent premature baldness and grayness, and reduce damage by 
uric acid, and restore the hair roots to their normal condition, facts being 
said preparation was not in any sense a “hair food”; the “before and after” 
pictures were of the same individual at the same time, but so treated as to 
give illusion of a nearly bald appearance in the “before” one and a head of 
hair in the “after” one, and said various representations were also otherwise 
false in respect thereto; 


(d) Represented, through use of word “doctor” or abbreviation “Dr.,” that its 


(€) 


“Dr. King’s Ointment” was made in accordance with a prescription, or 
under the supervision of the particular physician referred to, and that said 
ointment was an antiseptic for the treatment of sore, tender, and otherwise 
affected feet, as therein set forth, and for cuts, burns, bruises, eczema, and a 
variety of associated ailments, and that it would destroy the germs which 
cause blood poison and other similar forms of infection, facts being there 
was no Dr. King connected with it or its said product, same was not made in 
accordance with any doctor’s prescription, and the yarious claims set forth 
with respect thereto were grossly exaggerated, and it was not a proper or 
competent treatment for the various ailments and conditions specified ; and 

Falsely represented the therapeutic qualities, properties, and effects, and 
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efficacy, as the case might be, of its “Reliable Herb Tablets,” “Beat-Sall Tron 
Compound Tonic Tablets,” “Reliable Anti-Stout Tablets,” “Reliable Cold 
Tablets,” “Reliable Rheumatic Remedy,” “Romola Antiseptic Powder,” “Re- 
liable Asthma Remedy,” “Egyptian Asthma Remedy,” and “Reliable Herb 
Tea,” facts being that said Herb Tablets constituted merely a mild laxative, 
and not a cure for stomach, liver, and kidney diseases, as claimed, nor for 
other conditions and ailments, and was probably too potent and too danger- 
ous a drug to turn into the hands of the layman, its “Beat-Sall Iron Com- 
pound Tonic Tablets” were mainly useful in supplying therapeutic dose of 
iron to those needing same, and were not energy-producing and of benefit to 
weak, nervous, pale or thin people, and such representations were danger- 
ously misleading, and its “Reliable Herb Tea” would not strengthen or 
cure ailments of the heart, if abnormal, and such representation was dan- 
gerous, and the other representations respecting its numerous aforesaid 
products were false and misleading, and dangerously so in the case of a 
number thereof ; 

With effect of misleading and deceiving a substantial portion of purchasing 
public into the erroneous belief that aforesaid various products were effective 
remedies, gave relief, or constituted cures for the various ailments and dis- 
eases as above set forth and indicated, and of inducing such public, in such 
erroneous belief, to buy its said preparations, and with result of thereby 
diverting trade to it from those of its competitors who do not misrepresent 
the efficacy and therapeutic values of their products or preparations: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors, and constituted unfair methods of competition. 


Before Ur. John J. Keenan, trial examiner. 
Mr. Fletcher G. Cohn for the Commission. 
Mr. A. Gerald Weinberg, of Buffalo, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that the Reliable Specialty 
Corporation, Buffalo, N. Y., has been and now is using unfair methods 
of competition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint and states 
its charges in that respect as follows: 

ParacrapH 1. Respondent, Reliable Specialty Corporation, is a cor- 
poration organized in the year 1913, existing and doing business under 
and by virtue of the laws of the State of New York, with its principal 
office and place of business located at 1030 Lafayette Avenue, Buffalo, 
in said State. 

Respondent corporation is now and for several years last past has 
been engaged in the manufacture of patent and proprietary medicines 
and in the sale and distribution of said products to members of the 
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public directly and through retail dealers and salesmen or canvassers. 
In the course and conduct of its business respondent ships or causes 
to be shipped or transported its said products, when sold, from the 
State of New York, or the State of origin of shipment, to the purchas- 
ers thereof located at points in various States of the United States 
other than the State of New York or in the State of origin of shipment. 
There is now and has been during all the times herein mentioned a 
constant current of trade in commerce in products sold by the respond- 
ent between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its business, respondent cor- 
poration is now and has been during all the times herein mentioned 
engaged in substantial competition with various other corporations, 
firms, and individuals selling or offering for sale patent and proprie- 
tary medicines to members of the general public in the manner set out 
in paragraph 1 hereof, in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, in 
soliciting the sale of and in selling its products, respondent. corpora- 
tion advertises and has advertised by means of a booklet entitled 
“Hints in Health and Beauty” in addition to circulars, labels, and 
“directions for use” packed with said products and distributed widely 
among the purchasing public. Said booklet contains a list of many of 
the products sold and offered for sale by the respondent, together with 
statements and representations of the therapeutic value of said prod- 
ucts. Among the products listed in said booklet hereinbefore referred 
to are the following: “Great Christopher Corn Cure,” “Reliable Hair 
Food,” “Dr. King’s Ointment,” “Reliable Herb Tablets,” “Beat-Sall 
Iron Compound Tonic Tablets,” “Reliable Anti-Stout Tablets,” “Re- 
liable Cold Tablets,” “Romola Antiseptic Powder,” “Reliable Herb 
Tea,” “Reliable Asthma Remedy,” and “Egyptian Asthma Remedy.” 
Many of the said representations and statements are misleading and 
deceptive in that in some cases they do not truthfully and accurately 
state the therapeutic value of said products and in other cases exag- 
gerate same. Among such statements and representations in said book- 
let and on said circulars and labels are the following: 

(a) That “Great Christopher Corn Cure” is a positive cure which will remove 
all corns, and is also good for warts, bunions, moles and callouses; that it works 
without outside help; that it never fails; and that it is wonderful for frozen feet. 

(b) That “Reliable Hair Food” will prevent baldness by artificially nourishing 
the roots of the hair; that it will positively prevent and cure dandruff and itching 
scalp, supply starving hair roots with new life and vigor, and is a preventive and 
cure of scalp diseases; that it will kill lice, nits and prevent them from hatching 
out; that it will prevent premature baldness and grayness. 
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In addition to the statements and representations hereinbefore men- 
tioned concerning the respondent’s product “Reliable Hair Food,” 
respondent has caused to be imprinted in its booklet and circulars a 
pictorial representation of the same individual in one instance with a 
bald head and on the opposite side with i full growth of hair, using 
what is well known as the “before using” and “after using” type of 
advertising. The said pictorial representation being for the sole pur- 
pose of conveying the idea that the hair was restored by the use of the 
advertised product. In addition to said pictorial representation, re- 
spondent has caused to be printed the following statements and 
representations: 


Heads Like This have grown hair Like This. 


Which representations are printed below the two pictures, one under 
the bald head and the other under the head with the thick growth of 
black hair. 


Reliable Hair Food is now growing hair on a shiny bald head of twenty years 
standing. Another man at the age of 56 and after being bald for over 15 years, 
is also growing a new crop of hair. 

(c) That its “Dr. King’s Ointment” is recommended for treatment of sore, 
tender, burning, itching, perspiring, and odorous feet, and also as a healing 
agent for all kinds of cuts, bruises, scalds, burns, eczema, piles, pimples, chap- 
pings and chafings, sunburn, bites and stings of insects, boils, old sores, scaly 
and crusty eruptions, ringworm, cold sores, blotches, and discolorations of the 
skin, and aS a positive destroyer of all germs of blood poisoning; that it shortens 
the process of healing and greatly reduces the pain and inflammation; and it 
was further represented that the curative power of “Dr. King’s Ointment” was 
‘truly magical, and that no medicine cabinet was complete without it. 

(d) That its “Reliable Herb Tablets” are a remarkable, harmless remedy for 
stomach, liver and kidney troubles and other diseases arising from an impure 
condition of the blood; are also a harmless and never-failing remedy for consti- 
pation. 

(e) That its “Beat-Sall Iron Compound Tonic Tablets” are one of the greatest 
strength, power, and energy-producing remedies on the market for people who 
are forever ailing and who do not realize that they are suffering from anaemia 
or lack of pure healthy blood, and for persons who are nervous, pale, thin, and 
weak, who have dizzy spells and that run-down-I-don’t-care-whether-I-live-or-not 
feeling ; produce new blood and tone up run-down systems; and that the iron in 
the tablets is in a form easily assimilated by the system and is of great value in 
correcting impoverished conditions of the blood; that they have the most wonder- 
ful results to their credit in cases of anaemia or lack of blood, and are a never- 
failing remedy for weak, nervous, pale, thin people. 

(f) Reliable Anti-Stout Tablets 

Obesity is a health destroying disease of the stomach and liver. Reliable Anti- 
Stout Tablets are the most harmless health and comfort producing remedy Sci- 
ence has ever discovered. They not only prevent a person from growing stouter, 
by correcting the stomach and liver, but they will dissolve the excessive and 
unnatural fat and expel it harmlessly through nature’s channels. Reliable Anti- 
Stout Tablets will act like magic in cases of indigestion, gas on the stomach, gall 
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stones and liver and kidney troubles. If you are wnhealthily stout or growing 
too stout; if your appearance is marred by a double chin, an ungainly bust or a 
protruding abdomen or any other disagreeable evidence of obesity, you cannot 
afford to delay taking Reliable Anti-Stout Tablets. These tablets are worth their 
weight in gold. Price $1.00 per bottle. 

This condition can now be corrected through the use of Reliable Anti-Stout 
pills. They build up the entire system from one of fatty weakness to muscular 
strength and energy. Excess fat, we find, is the result of mal-assimilation of 
food. These pills quickly stop this defect in a most harmless way, as they pre- 
vent the stomach from its unnatural tendency to produce fat. They make the 
stomach “Mill out” the food into muscle fibre, bone, nerve tissue, brain pigment 
and rich health-giving blood. This remedy will dissolve the unnatural fat and 
expel it naturally and harmlessly through nature’s channels. The treatment 
will not interfere with your business or daily work. You don’t have to diet or 
go through a lot of tiresome exercises to obtain the desired results. In a short 
time you will feel the wonderful change this remedy will produce. You will 
feel healthier, more energetic, and “full of pep.” A chemist recently informed us 
that this remedy saved him from an operation for gall stones. He also stated 
that it will act like magic in cases of indigestion, gas on the stomach, and liver 
and kidney troubles. 

(g) Reliable Rheumatic Remedy 

This highly concentrated internal preparation will give quick relief from rheu- 
matism, lumbago, and other rheumatic pains as it quickly reaches the seat of 
the pain in a harmless manner. 

It does not make any difference whether you have sciatica, muscular or inflam- 
matory rheumatism, Reliable Rheumatic Remedy will quickly drive it out of 
your system. 

(h) Reliable Cold Tablets 

An effective preparation for coughs and colds. They will quickly relieve con- 
gestion of the head, throat, and lungs. 

These tables contain no harmful or habit forming drugs, and no home can 
afford to be without this harmless and effective preventive of grip and influenza. 

(i) Romola Antiseptic Powder 

Romola is an antiseptic, healing, soothing and germ destroying remedy, highly 
recommended for vaginal douche. It affords quick relief for vaginitis, leucor- 
rhea, gonorrhea, vulvitis, itching and any other condition characterized by odor, 
discharge or inflammation. 

Romola is far superior to bichloride of mercury or any of the cresol compounds. 
It has wonderful results to its credit in cases of eczema, skin eruptions, sores, 
ulcers, bruises, bites and stings of insects, sunburn, hives, prickly heat, and 
wounds of all kinds. It is also good for sore, tender, itching, burning, perspiring 
and odorous feet. 

Romola should also be used: for nose and throat troubles, caused by either cold 
or catarrh and it will positively stop all offensive odors or any similar condition. 

It is compounded from the purest ingredients, guaranteed absolutely harmless 
and nothing but benefit can be derived from its use. ’ 

(j) Reliable Herb Tea 

For over thirty years I have been telling people about a simple herb tea which 
I know to be very beneficial for those with weak hearts. Hundreds of former 
sufferers of this ailment who have followed my suggestions and who have used 
this tea as directed, have reported most wonderful results without exceptions. 
Due to the fact that so many people pass out today from heart failure or heart 
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trouble of some kind, I have decided to place this tea on the market and at a 
price to bring it within the reach of all—25 cents per package. Reliable Herb 
Tea for the heart will strengthen the heart, help you to overcome that nervous 
condition and also stop palpitation and fluttering of the heart. But please re- 
member, this is not a cureall for every kind of heart ailment. While I positively 
know only benefits can be derived from its use regardless of what your heart 
trouble may be, please do not expect it to cure leakage of the heart or other 
chronic conditions of a more serious nature. 

(k) That its “Reliable Asthma Remedy” gives quick and in most cases perma- 
nent relief to asthma sufferers ; that it is a reliable remedy for all types of asthma, 
cold and congestion of the chest and lungs, and has no equal. 

(1) That its “Egyptian Asthma Remedy” is a complete cure for asthma, cold in 
the chest, and congestion of the lungs. 

Tn truth and in fact Great Christopher Corn Cure is not a “positive 
corn cure”; is not efficacious as represented in the treatment for soft 
corns, bunions, warts and moles; it is not “a positive corn cure” and 
it will not give relief for such ailments; Reliable Hair Food is not 
“food.” Hair, in common with other parts of the body, is nourished 
by food ingested—not by application externally of an ointment. 
The pictorial representations of the “before using” and “after using” 
are not true representations of what they purport to be, in that the 
representation of the bald headed man is brought about by the pho- 
tographer retouching the picture, by which the hair was artificially 
removed; Dr. King’s Ointment is not a preparation made in accord- 
ance with the prescription or under the supervision of a physician 
and does not contain special scientific or curative properties which 
were the results of medical advice and service, and it is not in all 
cases an effective treatment for cuts, burns, scars, eczema, piles, pim- 
ples, boils, cold sores, scaly and crusty eruptions, blotches and dis- 
colorations of the skin, and will not destroy all the germs of blood 
poison; Reliable Herb Tablets are not in all cases an effective remedy 
for stomach, liver and kidney trouble and diseases arising from im- 
pure conditions of the blood, nor are they an effective remedy for 
constipation and are not harmless in all instances: Beat-Sall Iron 
Compound Tonic Tablets are not efficacious in the treatment for 
various forms of anaemia; Reliable Anti-Stout Tablets are only a 
laxative and if taken in sufficient quantities to cause a loss of weight 
through purging action, the results might be harmful to its users; 
Reliable Rheumatic Remedy is not an effective treatment for rheu- 
matic conditions in all cases, and if taken according to directions is 
capable of producing harmful effects on individuals having incipient 
or latent tuberculosis; Reliable Cold Tablets are not in all cases 
effective in the treatment for grip and influenza and will not in all 
cases relieve congestion of the head, throat and lungs; Romola Anti- 
septic Powder is not efficacious as represented in the treatment for 
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vaginitis, leucorrhea, gonorrhea, itching, and other conditions char- 
acterized by odor, discharge, and inflammation, is not an effective 
remedy or treatment for various nose and throat conditions, and is 
not absolutely harmless in all instances; Reliable Herb Tea is not an 
effective remedy or treatment for a heart condition; Reliable Asthma 
Remedy is not an efficacious treatment of asthma, cold in the chest 
and congestion of the lungs; Egyptian Asthma Remedy is not effica- 
cious in the treatment of asthma, cold in the chest and congestion of 
the lungs. 

There are among the competitors of respondent, as mentioned in 
paragraph 1 hereof, dealers and distributors of products similar in 
kind and purpose, who do not in any way misrepresent the efficacy 
or therapeutic value of their products. 

Par. 4. The above and foregoing representations as to the thera- 
peutic value and effects of its products as set forth in paragraph 3 
hereof in the course of its advertising, offering for sale, and selling 
its products in commerce as aforesaid, have the capacity and tend- 
ency to mislead and deceive and have misled and deceived a substan- 
tial portion of the purchasing public into the erroneous belief that 
said products are effective remedies for the treatment, relief, or cure 
of the various diseases and ailments set out in said statements and 
representations quoted in paragraph 3; and, acting in such erroneous 
belief, the said purchasing public has been induced to purchase and 
has purchased respondent’s products: thereby diverting trade to the 
respondent from those of its competitors who do not misrepresent 
the efficacy and therapeutic value of their products, and substantial 
injury is done by the respondent to competitors in interstate 
commerce. 

Par. 5. The above acts and things done or caused to be done by 
the respondent corporation were and are each and all to the prejudice 
of the public and of respondent’s competitors, and constitute unfair 
methods of competition in interstate commerce within the meaning 
and intent of Section 5 of “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 15, 1936, issued and served 
its complaint in this proceeding against respondent, Reliable Spe- 
ciality Corporation, charging it with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, testimony and other evidence in sup- 
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port of the allegations of said complaint were introduced by Fletcher 
G. Cohn, attorney for the Commission, before John J. Keenan, an 
examiner of the Commission, theretofore duly designated by it; and in 
opposition thereto by Emil H. Funk, president and general manager 
of respondent; and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on 
said complaint, testimony, and other evidence, and brief in support of 
the complaint, the respondent having filed no brief and not having 
requested oral argument; and the Commission having duly considered 
the same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Reliable Specialty Corporation, is a cor- 
poration organized in the year 1913, and existing and doing business 
under and by virtue of the laws of New York, with its principal office 
and place of business located at 1030 Lafayette Avenue, Buffalo, in 
said State. Respondent is now, and for several years last past has 
been, engaged in the manufacture of patent and proprietary medicines 
and in the sale and distribution of said products to the members of 
the public directly and through retail dealers, and salesmen or can- 
vassers. In the course and conduct of its business, respondent causes 
said products, when sold, to be transported from its place of business 
in the State of New York to the purchasers thereof located at points 
in the various States of the United States other than the State of New 
York and in the District of Columbia. There is now, and has been 
during all the times herein mentioned, a constant current of trade in 
commerce between and among the various States of the United States 
and in the District of Columbia in the products sold by the respondent. 

Par. 2. In the course and conduct of its business, respondent is now, 
and has been during all the times herein mentioned, engaged in sub- 
stantial competition with other corporations and with firms and indi- 
viduals selling or offering for sale patent and proprietary medicines 
to members of the general public in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, in 
soliciting the sale of and selling its products, respondent advertises, and 
has advertised such products, by means of a booklet entitled “Hints 
on Health and Beauty,” circulars and “Directions for Use” packed 
with said products and distributed widely among the purchasing 
public. Said advertising matter contains a list of many of the prod- 
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ucts sold and offered for sale by the respondent, together with state- 
ments and representations of the therapeutic values of said products. 
Among the products sold and distributed by the respondent and listed 
in said booklet, circulars, and “Directions for Use” are the following: 
“Great Christopher Positive Corn Cure,” “Reliable Hair Food,” “Dr. 
King’s Ointment,” “Reliable Herb Tablets,” “Beat-Sall Iron Com- 
pound Tonic Tablets,” “Reliable Anti-Stout Tablets,” “Reliable Cold 
Tablets,” “Romola Antiseptic Powder,” “Reliable Herb Tea,” “Reliable 
Asthma Remedy,” “Egyptian Asthma Remedy,” “Reliable Rheumatic 
Remedy.” Many of said representations and statements are mislead- 
ing and deceptive, in that in some cases they do not accurately and 
truthfully state the therapeutic value of said products, and in other 
cases exaggerate the curative effects thereof. 

Par. 4. With reference to its product, “Great Christopher Positive 
Corn Cure,” respondent represents that it is a positive corn cure; that 
it will remove all corns; that it is good for warts, bunions, moles, and 
callouses; that it has been tested and approved by the United States 
Government. 

The preparation for this product consists of salicylic acid in a pe- 
troleum base. Salicylic acid is a drug which is often used to soften the 
cornified layers of skin. Salicylic acid will often soften this and tend 
to dissolve and remove it, so that to that extent this product may be 
used to remove corns, but it is not a positive corn cure, and as a matter 
of fact is not a cure or remedy for corns or callouses; nor is it effica- 
cious in the treatment of moles, It has not been tested or approved 
by any Department of the United States Government. 

Since the institution of this proceeding, respondent has changed the 
name of the product to “Great Christopher Corn and Callous Remedy.” 

Par. 5. With reference to its product, “Reliable Hair Food,” re- 
spondent represents that it will prevent baldness by artificially nourish- 
ing the roots of the hair; that it will positively prevent and cure 
dandruff and itching scalp; that it will supply starved hair roots with 
new life and vigor; that it is a preventive and cure for scalp diseases; 
that it will prevent premature baldness and grayness; that it will 
reduce the damage done by uric acid and restore the hair roots to their 
normal condition; and that it will grow hair on bald heads. 

Respondent also makes the following representation concerning this 
product: “When we first placed our ‘Reliable Hair Food’ on the mar- 
ket, we stated in all our literature that we could only grow hair on 
Bald Heads that still showed a fine fuzzy growth of hair and the scalp 
had a dull appearance. We took it for granted, if a Bald Head became 
shiny, the roots were dead and all hopes of ever growing hair again 
on such a scalp were gone forever. But we were all wrong as later 
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evidence has shown. Your Hair Roots never die. They are only 
dormant.” 

In connection with the representations made concerning this prod- 
uct, respondent has caused to be imprinted in its booklets and circulars 
pictorial representations of the same individual, in one instance with 
a bald head and in the other with a full growth of hair, using what is 
well known as the “before using” and “after using” type of adver- 
tising ; the said representations being for the sole purpose of conveying 
the idea that the hair was restored by the use of the advertised product. 

The preparation for this product essentially consists of resorcin and 
sulphur in a petrolatum and cocoa butter base. The claims made in 
the aforementioned representations are extravagant. To say that a 
product like this will grow hair on a bald head is entirely unwarranted. 
This product is not in any sense a “hair food.” You cannot apply this 
product to the scalp or hair and nourish the hair follicle. There is no 
truth in the statement that it will reduce the damage done by uric acid 
and restore roots to their normal condition. 

The pictorial representations in connection with the advertising of 
this product by the “before using” and “after using” method are pal- 
pably fraudulent, in that the pictorial representation of the bald- 
headed man is brought about by the photographer retouching the 
picture of the man with the full growth of hair so as to make it appear 
as if the man is bald in the latter picture. Both pictures are of the 
same person and were made at the same time. Since the institution of 
this proceeding respondent changed the name of the product to 
“Scalpolene.” 

Par. 6. With reference to its product, “Dr. King’s Ointment,” re- 
spondent represents that it is an antiseptic for the treatment of sore, 
tender, burning, itching, perspiring and odorous feet, and that it is 
“the greatest healing agent for cuts, burns, scalds, bruises, eczema, 
piles, pimples, chappings, and chafings, sunburn, bites and stings of 
insects, boils, running sores, hard and cracked skin, discolored noses, 
and red blotches”; and that it will “positively” destroy the germs 
which cause blood poison and other similar forms of infections. 

This particular product consists of four ingredients: Salicylic acid, 
boric acid, zine oxide, and sulphur. The salicylic acid and boric acid 
are in such small amounts as to be negligible. Zinc oxide is an astrin- 
gent which will allay superficial inflammation, and that is the only 
therapeutic value of this product. The representations made concern- 
ing it are grossly exaggerated. It is not a healing agent for eczema; 
it is not a proper treatment for burns; it is not a competent treatment 
for sore, tender, burning, itching, perspiring and odorous feet; it is 
not a competent treatment for piles; it is not a positive destroyer of 
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all germs causing blood poisoning. There is nothing in this product 
that has any sedative or anodyne action to shorten the process of 
healing and reduce the pain and inflammation. 

There is no Dr. King connected with the respondent or this product, 
the name being purely fictitious; and this product was not made in 
accordance with any doctor’s prescription. 

Par. 7. With reference to its product, “Reliable Herb Tablets,” 
respondent represents that it is “a remarkable, harmless remedy for 
Stomach, Liver, and Kidney troubles and other diseases arising from 
impure conditions of the blood,” and that it is a “harmless and never 
failing remedy for constipation.” 

This particular product contains calcium carbonate, magnesium car- 
bonate, and a small amount of aloes, strychnine and capsicum. It is 
merely a mild laxative and is not a cure for stomach, liver, and kidney 
diseases; nor is it a proper remedy for diseases arising from impure 
conditions of the blood. It may be distinctly harmful to employ laxa- 
tives in the routine treatment of all stomach, liver, and kidney dis- 
eases. It is probably too potent and too dangerous a drug to turn 
into the hands of the layman. 

Par. 8. With reference to its product, “Beat-Sall Iron Compound 
Tonic Tablets,” respondent represents: “These Tablets have the most 
wonderful results to their credit in cases of Anaemia or lack of blood. 
They are a never-failing remedy for weak, nervous, pale and thin peo- 
ple. They will give you strength, pep and energy. If you suffer from 
netvous headache, dizzy spells, or that worn out-I-don’t-care-whether- 
J-live-or-not-feeling, Iron Compound Tonic Tablets will put you 
right.” 

This particular product consists of ferrous carbonate and nux 
vomica. It is mainly useful in supplying a therapeutic dose of iron 
to those who need iron. It is not energy-producing and it will not 
benefit weak, nervous, pale, or thin people, and such representations 
are dangerously misleading. The iron in this product is useful only 
in one or two forms of anemia, and it should not be used except after 
proper diagnosis. 

Par. 9. With reference to its product, “Reliable Anti-Stout Tablets,” 
respondent represents that it is “the most harmless health and comfort 
producing remedy Science has ever discovered. € Tey Will dis- 
solve the excessive and unnatural fat * * * will act like magic 
in eases of Indigestion, Gas on the Stomach, Gall Stones, Liver and 
Kidney troubles. * * * You don’t have to diet or exercise. 
* * * Jt will build up the system from fatty weakness to muscular 
strength and energy.” In this connection respondent represents that 
obesity is a health destroyer. 

185514"—40—yon, 27-43 
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This particular product contains sodium phosphate and phe- 
nolphthalein. It is merely a mild laxative. It is not a cure for 
obesity; it will not dissolve fat; nor is it of benefit as a treatment in 
cases of indigestion, gas on the stomach, gall stones, liver and kidney 
troubles, and its use will not build up the system from fatty weakness 
to muscular strength and energy. It is not harmless. 

Par. 10. With reference to its product, “Reliable Rheumatic Rem- 
edy,” respondent represents that “This highly concentrated internal 
preparation will give quick relief from Rheumatism, Lumbago, and 
other rheumatic pains, as it quickly reaches the seat of the pain in a 
harmless manner. It does not make any difference whether you have 
Sciatica, Muscular or Inflammatory Rheumatism, ‘Reliable Rheumatic 
Remedy’ will quickly drive it out of your system.” 

This particular product consists of potassium iodide; it is a highly 
saturated solution of potassium iodide and water, so that two minims 
of this product will contain one grain of potassium iodide. The 
representations made by respondent concerning this product are 
dangerously misleading; it has no value in any of the conditions set 
out in said representations. It is not harmless. 

Par. 11. With reference to its product, “Reliable Cold Tablets,” 
respondent represents that it is “An effective preparation for Coughs 
and Colds. They will quickly relieve congestion of the Head, Throat 
and Lungs * * * No home can afford to be without this harmless 
and effective preventive of Grippe and Influenza.” 

This particular product consists of acetanilide, quinine sulphate, 
aloin, and podophyllum. It has some laxative and mild analgesic 
effect; it is not a positive preventive or cure for colds, grippe, or 
influenza; nor has it any specific action in the treatment of colds, 
grippe, or influenza. 

Par, 12. With reference to its product, “Romola Antiseptic 
Powder,” respondent represents that Romola “is an antiseptic, heal- 
ing, soothing and germ destroying remedy, highly recommended for 
vaginal douche. It affords quick relief for vaginitis, leucorrhea. 
gonorrhea, vulvitis, itching and any other conditions characterized 
by odor, discharge, or inflammation. Romola is far superior to bi- 
chloride of mercury or any of the cresol compounds. It has wonder- 
ful results to its credit in the cases of eczema, skin eruptions, sores, 
ulcers, bruises, bites and stings of insects, sunburn, hives, prickly 
heat, and wounds of all kinds. It is also good for sore, tender, itching, 
burning, perspiring and odorous feet. Romola should also be used 
for nose and throat troubles, caused either by cold or catarrh, and it 
will positively stop all offensive odors or any similar condition.” 

This particular product consists of boric acid, aluminum, am- 
monium, and sulphate. It is an antiseptic dusting powder which has 
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antiseptic and astringent qualities; it is merely a mild antiseptic. It 
is not a competent cure for all types of vaginitis; it is not a recognized 
treatment for gonorrhea, nor is it a competent treatment for all cases 
of leucorrhea; it is not a proper treatment for eczema. Its use in ir- 
rigating the nose and throat may be harmful, in that it is likely to 
spread the infection from the nose to the middle ear if one does not 
know how to apply it. 

Par. 13. With reference to its product, “Reliable Asthma Remedy,” 
respondent represents that it gives “quick and in most cases permanent 
relief to Asthma sufferers,” and that “for all types of Asthma, cold, 
and congestion of the chest and lungs, Reliable Asthma Remedy has no 
equal.” 

This particular product contains senega, snake root, sunflower seed 
extract, potassium iodide, alcohol, and sirup. It is not a proper treat- 
ment for asthma; to administer this drug in all cases of asthma may 
do more harm than good; it would not constitute a competent treat- 
ment for congestion of the chest and lungs. 

Par. 14. With reference to its product, “Egyptian Asthma Remedy,” 
respondent represents same as being a complete cure for asthma, cold 
in the chest, and congestion of the lungs. 

This product contains alcohol and extract of nettles’ plant. The 
formula for this product was secured by respondent’s president from 
a book of folk-lore. It has absolutely no therapeutic value. 

Par. 15. With reference to its product, “Reliable Herb Tea,” re- 
spondent represents that “For over thirty years I have been telling 
people about a simple herb tea which I know to be very beneficial for 
those with weak hearts. * * * Reliable Herb Tea For The Heart 
will strengthen the heart, help you to overcome that nervous condi- 
tion, and also stop palpitation and fluttering of the heart.” 

This particular product is merely plantain tea. The representa- 
tions made by the respondent are not true and are dangerously mis- 
leading. To place a drug like this in the hands of the layman and to 
give him the impression that it will cure diseases or ailments of, or 
strengthen, the heart, if the heart is abnormal, is dangerous. There 
is nothing in this product that would have any effect upon heart 
muscle; nor is there anything in it to correct palpitation and flutter- 
ing of the heart, or any other disease or ailment of the heart. 

Par. 16. There are among the competitors of respondent as men- 
tioned in paragraph 1 hereof dealers and distributors of products 
similar in kind and purpose, who do not in any way misrepresent 
the efficacy or therapeutic values of their preparations. 

Par. 17. The above and foregoing representations as to the thera- 
peutic values and effects of respondent’s products, as heretofore set 
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forth, in the course of advertising, offering for sale, and selling its 
products in commerce as aforesaid, have the capacity and tendency to 
mislead and deceive, and have misled and deceived, a substantial 
portion of the purchasing public into the erroneous belief that said 
products are effective remedies, give relief, or are cures for the various 
diseases and ailments set out in said representations heretofore quoted ; 
and acting in such erroneous belief, the said purchasing public has 
been induced to purchase, and has purchased, respondent’s prepara- 
tions, thereby diverting trade to the respondent from those of its 
competitors who do not misrepresent the efficacy and therapeutic 
values of their products or preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Reliable Spe- 
cialty Corporation, are to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, in support and in opposition to the 
allegations of said complaint and brief in support of the complaint, 
respondent having filed no brief and not having requested oral argu- 
ment, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, 'That the respondent, Rehable Specialty Corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of its products now desig- 
nated as “Great Christopher Positive Corn Cure” or “Great Chris- 
topher Corn and Callous Remedy,” “Reliable Hair Food” or “Sealpo- 
lene,” “Dr. King’s Ointment,” “Reliable Herb Tablets,” “Beat-Sall 
Tron Compound Tonic Tablets,” “Reliable Anti-Stout Tablets,” “Re- 
liable Cold Tablets,’ “Romola Antiseptic Powder,” “Reliable Herb 
Tea,” “Reliable Asthma Remedy,” “Egyptian Asthma Remedy,” “Re- 
liable Rheumatic Remedy,” or any other products composed of like 
or sunilar ingredients or possessing like or similar properties, whether 
sold under these names or any other names; in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from repre- 
senting directly or indirectly : 
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1. Through the use of the words “Positive Corn Cure,” “Corn Cure,” 
“Corn Remedy,” or “Corn and Callous Remedy,” as a part of its trade 
name, or in any other manner, that its product called “Great Christo- 
pher Positive Corn Cure” or “Great Christopher Corn and Callous 
Remedy” is a cure or remedy for corns or callouses or is anything more 
than a treatment for the relief of corns or callouses; 

2. That “Great Christopher Positive Corn Cure” or “Great Chris- 
topher Corn and Callous Remedy” is a proper treatment for moles; 
that it has been tested by any department or agency of the United 
States Government ; 

3. Through the use of the word “Food” as a part of its trade name, 
or in any other manner, that its product called “Reliable Hair Food” 
js in any sense a “food” for the hair or hair roots; 

4, That “Reliable Hair Food” or “Scalpolene” will reduce the dam- 
age done by uric acid; that it will restore hair roots to their normal 
condition; that it will nourish the roots of the hair, or supply starving 
roots with new life or vigor; 

5. That “Reliable Hair Food” or “Scalpolene” will prevent baldness 
or will grow hair on bald heads; 

6. Through the use, in advertisements or advertising matter of any 
nature or description, of portraits purporting to represent the same 
individual before and after using “Reliable Hair Food” or “Scalp- 
olene,” which portraits are so treated as to falsely represent such 
individual as bald or nearly so in the “before using” photograph and 
as having a head of hair in the “after using” photograph, that said 
“Reliable Hair Food” or “Scalpolene” will grow hair on a bald or 
nearly bald head; 

7. Through the use of the word “Doctor” or the abbreviation “Dr.” 
in connection or conjunction with a name, word or words as a trade 
name, brand or description for any product or preparation, that said 
product or preparation was made in accordance with a prescription 
or under the supervision of the particular physician referred to in said 
trade name, brand or designation, unless same be the fact; 

8. That the product now known as “Dr. King’s Ointment” will do 
more than allay superficial inflammations; that it will act as a healing 
agent for eczema; that it is a proper treatment for piles; that it is a 
proper treatment for burns; that it is a competent treatment for boils, 
or for sore, tender, burning, itching, perspiring, or odorous feet; that 
it is a positive destroyer of all germs of blood poisoning; 

9. That “Reliable Herb Tablets” is more than a mild laxative; that 
it is a remedy for stomach, liver, or kidney trouble, or for diseases 
arising from an impure condition of the blood; that it is a harmless 
remedy when self-administered ; 
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10. That “Beat-Sall Iron Compound Tonic Tablets” is anything 
more than a simple iron tonic compound; that it is an energy-produc- 
ing drug, or that it is a remedy for weak, nervous, pale, or thin people; 

Al That “Reliable Anti-Stout Tablets” has ‘any other therapeutic 
value than that of a mild laxative; that it will prevent one from grow- 
ing stouter; that it will dissolve excessive or unnatural fat; that it 
is an effective preparation for the treatment of indigestion, gas on the 
stomach, gall stones, liver and kidney trouble; that it will build up the 
system from fatty weakness to muscular strength and energy; or that 
it is harmless; 

12. That “Reliable Rheumatic Remedy” is a competent treatment 
for any, or all, types of rheumatism or lumbago; or that it is harmless; 

13. That “Reliable Cold Tablets” has any therapeutic value beyond 
that of a laxative or mild analgesic; or that it is a cure or preventive 
for colds, grippe, or influenza; 

14, That “Romola Antiseptic Powder” has any properties other, or 
greater, than those of an astringent solution; that it is a competent 
treatment for vaginitis, leucorrhea, gonorrhea, or for eczema, or for 
ailments of the nose or throat; 

15. That “Reliable Asthma Remedy” is a proper treatment for 
asthma, cold in the head or chest, or congestion of the lungs; 

16. That “Egyptian Asthma Remedy” is a competent treatment for 
asthma, cold in the chest, or congestion of the lungs; 

17. That “Reliable Herb Tea” is beneficial for those suffering with 
weak hearts; that it will help one to overcome a nervous condition; 
that it will stop palpitation or fluttering of the heart; that it is in 
any sense a competent remedy for such ailments or conditions; or that 
it is not dangerous when self-administered. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report. in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2705. Complaint, Jan. 31, 1986—Decision, Aug. 4, 1988 


Where a corporation engaged in manufacture and sale of “straight” candy and 
also of so-called “break and take,” “draw,” or “deal” assortments, purchase 
of which latter type is preferred by many consumers because of gambling 
feature connected with sale thereof, and sale of which, with opportunity 
of obtaining a prize or becoming a winner, teaches and encourages gambling 
among children, who constitute substantial number of purchasers and con- 
sumers of such type where penny a sale, and use of which type, sold in 
service stations, pool halls, taverns, cafes, drug and cigar stores, along 
with “straight” candy in competition therewith, is injurious to industry 
involved and, in penny candy trade, diverts business from concerns who 
do not use such assortments, and operates to prejudice of public— 

Sold, to wholesalers, jobbers, and retailers, various assortments of candy de- 
signed for distribution to ultimate consumers by means of a lottery scheme, 
and consisting of assortments, with explanatory display or push cards, as 
case might be, in which (1) chance selection of one of a number of penny 
pieces of uniform size and shape, colored center of a few of which differed 
from that of the majority, entitled such chance purchaser, without further 
charge, to one of the larger pieces included therewith, while purchaser of 
last piece became similarly entitled to the small package of candy included, 
(2) penny purchaser received one of the small pieces of candy, one of the 
larger pieces or one of the candy bars, in accordance with particular 
number pushed by chance from push card included and in accordance with 
the explanatory legend thereon, and in which purchaser of last push or 
punch received one of small packages of candy similarly included, and in 
which (3) 5-cent purchaser received from assortment one, two, three, four, 
or five bars, in accordance with particular legend pushed by chance from 
ecard included and as explained thereon, and in which purchaser of last 
push received six bars; 

Assembled and packed for use and used by retail dealers thereof, with 
its knowledge, for distribution to purchasing public by lot or chance, without 
alteration or rearrangement, contrary to public policy and in competition 
with many manufacturers who offer and sell their “straight” goods candy 
in the territory served by it in competition with its “straight,” and “break 
and take,” “draw,” or “deal” assortments and in competition with others so 
doing; and in competition with many who regard such sale and distribution 
as contrary to public policy, as morally bad and as encouraging gambling, and 
especially among children, and as injurious to the industry in resulting in 
the merchandising of a chance or lottery instead of candy, and as providing 
retailers with a means of violating the public policy of the laws of the 
several States, and some of whom, for such reasons, refuse to sell candy 
so packed and assembled that it may be resold to public by lot or chance; 
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With result that retailers purchased such candy, as more saleable, from it and 
others employing such methods, trade, and custom were unfairly diverted 
to it and others offering similar assortments, from such competitors who 
refuse to and who do not make and sell such “break and take,” “draw,” or 
“deal” assortments, and who were put to a disadvantage in competing and 
who could compete only by furnishing to retailers candy which might be 
sold by the use of the same or similar devices, which they were unwilling 
to do, and whose “straight” candy sales showed a marked decrease, and 
with result that public and competitors were prejudiced and injured and 
there was a restraint upon and a detriment to the freedom of fair and 
legitimate competition in the industry involved: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Charles P. Vicini and Mr. Henry M. White, trial 
examiners. 


Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 


° 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Startup Candy Co., 
a corporation, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” is 
defined in said Act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent is a corporation organized under the laws 
of the State of Utah with its principal office and place of business 
located in the city of Provo, State of Utah. It is now and for several 
years last past has been engaged in the manufacture of candies and in 
the sale and distribution thereof to wholesale dealers and jobbers and 
to retail dealers located at points in the various States of the United 
States and causes the said products, when so sold, to be transported 
from its principal place of business in the city of Provo, Utah, to pur- 
chasers thereof in other States of the United States at their respective 
places of business; and there is now and has been for several years last 
past a course of trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course and 
conduct of said business, respondent is in competition with other cor- 
porations and with partnerships and individuals engaged in the manu- 
facture of candy and in the sale and distribution thereof in commerce 
between and among the various States of the United States. 
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Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain packages or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and dis- 
tributed to the consumers thereof. Certain of said packages are here- 
inafter described for the purpose of showing the methods used by 
respondent, but this list is not all-inclusive of the various packages nor 
does it include all of the details of the several sales plans which 
respondent has been or is using in the distribution of candy by lot or 
chance: 

(a) One of said assortments is composed of a number of pieces of 
candy of uniform size, shape, and quality, together with a number of 
larger pieces of candy, which larger pieces of candy are to be given as 
prizes to purchasers of said smaller candies in the following manner: 

The majority of said pieces of candy in said assortment have centers 
of the same color but a small number of said pieces of candy have cen- 
ters of a different color. The said pieces of candy of uniform size, 
shape, and quality in said assortment retail at the price of 1 cent each 
but the purchasers who procure one of said candies having a center of 
a different color than the majority of said candies are entitled to re- 
ceive and are to be given free of charge one of the said larger pieces of 
candy. The purchaser of the last piece of candy of uniform size, shape, 
and quality in said assortment is entitled to receive and is to be given 
free of charge one of the said larger pieces of candy. The color of the 
center of said pieces of candy is effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
piece of candy broken open. The aforesaid purchasers of said candies 
who procure a candy having a center colored differently from the 
majority of said pieces of candy, and the purchaser of the last piece of 
candy in said assortment, thus procure one of the said larger pieces of 
candy wholly by lot or chance. 

Respondent furnishes to said wholesale and retail dealers with said 
assortment of candy, a display card, to be used by the retailer in offer- 
ing said merchandise for sale to the public, which display card bears a 
legend or statement informing the prospective purchaser which color 
of the said colored center candies contained in said assortment entitles 
the purchaser to a prize, and that by purchasing the last piece of candy 
in said assortment the purchaser will receive one of the said larger 
pieces of candy free of charge. 

(6) Another assortment manufactured and distributed by the re- 
spondent is composed of a number of small pieces of candy, a number 
of larger pieces of candy, and a small box of candy, together with a 
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device commonly called a push card. The candy in said assortment is 
distributed to the consuming public in the following manner : 

The push card has a number of partially perforated discs and when 
a disc is separated from the card, a number is disclosed. Sales are 1 
cent each and the card bears statements informing customers and 
prospective customers as to which numbers receive one of the small 
pieces of candy, which numbers receive one of the larger pieces of 
candy, and that the purchaser of the last push from said card receives 
the small box of candy. The numbers on the discs or pushes are effec- 
tively concealed from purchasers and prospective purchasers until a 
selection has been made and the disc separated from the card. The 
fact as to whether a purchaser receives one of the small pieces of candy, 
one of the larger pieces of candy, or the small box of candy is thus 
determined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by respond- 
ent is composed of a number of bars of candy, together with a device 
commonly called a push card. The candy contained in said assortment 
is distributed to purchasers in the following manner: 

The push card has a number of partially perforated dises and when 
a push is made and the disc separated from the card, a legend is dis- 
closed. Sales are 5 cents each, and the card bears statements inform- 
ing customers and prospective customers as to the number of bars 
which are to be given with particular legends. Certain specified 
legends receive one bar, certain specified legends receive two bars, 
others three bars, others four bars, and others five bars. The pur- 
chaser of the last push on said card receives six bars. The legends on 
the discs or pushes are effectively concealed from the purchaser and 
prospective purchaser until a selection has been made and the disc 
separated from the card. The number of candy bars which a customer 
receives for the price of 5 cents is thus determined wholly by lot or 
chance. 

Par. 38. The wholesale dealers to whom respondent sells its assort- 
ments resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein- 
above set forth, as a means of inducing purchasers thereof to purchase 
respondent’s said products in preference to candy offered for sale and 
sold by its competitors. 

Par. 4, The sale of said candy to the purchasing public as above 
alleged involves a game of chance or the sale of a chance to procure 
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(a) larger pieces of candy, (b) larger pieces of candy or a box of candy, 
(¢c) additional bars of candy. 

The use by respondent of said method of the sale of candies, and the 
sale of candies by and through the use thereof and by the aid of said 
method is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said method has the dangerous tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such com- 
petitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and to 
deprive the purchasing public of the benefit of free competition in said 
candy trade. The use of said method by the respondent has the tend- 
ency and capacity to eliminate from said candy trade all actual com- 
petitors, and to exclude therefrom all potential competitors, who do 
not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
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or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 31, 1936, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Startup Candy Co., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer, testimony and other evidence in support of the 
allegations of the complaint were introduced by P. C. Kolinski, attor- 
ney for the Commission, and in opposition to the allegations of the 
complaint by H. L. Mulliner and F. W. James, attorneys for the 
respondent, before Charles P. Vicini and Henry M. White, examiners 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi- 
mony and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission. The respondent was not represented, although 
duly notified of the time and place of such hearing; and the Commis- 
sion, after duly considering the matter, and being fully advised in the 
premises, on June 19, 1987, issued and served upon the respondent its 
findings as to the facts and its conclusion drawn therefrom, and its 
order to cease and desist from the practices complained of. 

On May 10, 1988, the respondent, by its attorney, Walter G. Moyle, 
filed a motion to vacate the findings as to the facts and the order 
to cease and desist theretofore entered by the Commission on June 
19, 1937, and further moved the Commission for leave to file a motion 
to modify the findings as to the facts and the order to cease and 
desist and for leave to file brief in support.of said motion to modify 
and for leave to present oral argument in support of said motion. 
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The Commission, after duly considering the motion to vacate the 
findings as to the facts and the order to cease and desist and the 
record, and being fully advised in the premises, issued its order dated 
May 16, 19838, vacating the findings as to the facts and the order to 
cease and desist previously issued on June 19, 1937, and further, on 
May 16, 1938, entered and issued its order granting respondent leave 
to file brief on or before June 15, 1938, in support of its motion to 
modify, and setting the matter for oral argument for June 28, 1938, at 
2:00 p. m. in the Commission’s offices in Washington, D. C., copies of 
which orders were duly served upon respondent. 

Respondent filed no brief and did not appear for argument of 
aforesaid motion on June 28, 1938. On May 81, 1938, Attorney: 
Walter G. Moyle withdrew his appearance as counsel for respondent. 
On July 5, 1938, the Commission ordered hearing for oral argument: 
on the merits reset for July 18, 1938, at 2:00 p. m. in the main hear- 
ing room, Federal Trade Commission Building, Washington, D. C., 
and gave due notice of same to respondent and its attorney-of-record, 
HH. L. Mulliner. On July 15, 1938, said H. L. Mulliner withdrew 
his appearance as counsel for respondent. Thereafter, the proceed- 
ing regularly came on for hearing before the Commission on July 
18, 1938, at 2:00 p. m. (brief of respondent not having been filed 
on June 15, 1938, or subsequent thereto, and respondent making no 
appearance at said hearing on July 18, 1988), and the Commission 
having duly considered the matter on the said complaint, the answer 
thereto, the record, testimony and other evidence, and being fully 
advised in the premises, finds that this proceeding is in the interest, 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Startup Candy Co., is a corporation 
organized under the laws of the State of Utah, with its principal 
office and place of business located in the city of Provo, State of 
Utah. Respondent is now, and for several years last past has been, 
engaged in the manufacture of candy in the city of Provo and in the 
sale and distribution thereof to retail dealers, wholesalers, and job- 
bers located in the State of Utah, and in the States of Arizona, Idaho, 
Nevada, and Wyoming. It aauses said candy when sold to be 
shipped or transported from its principal place of business in the 
State of Utah to purchasers thereof in Utah and in the other States 
of the United States as mentioned above. In the conduct of said 
business, respondent is and has been engaged in interstate commerce, 
and is and has been engaged in active competition with other cor- 
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porations and with partnerships and individuals located in various 
States of the East, Middle West, and Far West, and engaged in the 
manufacture of candy and its sale and distribution in commerce be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers and retail dealers certain assortments of candy designed 
for distribution to ultimate consumers by means of a lottery scheme. 

One of such assortments manufactured, sold, and distributed by 
respondent is composed of a number of pieces of candy of uniform 
size and shape, together with a number of larger pieces of candy 
and a small package of candy, which larger pieces of candy and 
small package of candy are to be given as prizes to purchasers of 
said pieces of candy of uniform size and shape in the following 
manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of 
said pieces of candy have centers of a different color. The said 
pieces of candy of uniform size and shape retail at the price of 
1 cent each, but the purchaser who procures one of the said candies 
having a center of a different color from the majority is entitled 
to receive and is to be given free of charge one of the said larger 
pieces of. candy in said assortment. The purchaser of the last piece 
of candy in said assortment is entitled to receive and is to be given 
free of charge the small package of candy contained in said assort- 
ment. The color of the center of said pieces of candy is effectively 
concealed from purchasers and prospective purchasers until a selec- 
tion has been made and the piece of candy selected broken open. 
The purchasers of said candies having a center colored differently 
from the majority thus procure one of the said larger pieces of candy 
or the small package of candy wholly by lot or chance. The re- 
spondent furnishes to said dealers a display card to be used by retail 
dealers in offering said chance candy assortment to the public. This 
display card bears a legend or statement informing purchasers and 
prospective purchasers that the said candy is being sold in accord- 
ance with the above-described sales plan. 

Other assortments manufactured, sold, and distributed by the re- 
spondent are composed of a number of small pieces of candy, a 
number of larger pieces, and bars of candy, and a number of small 
packages of candy, together with a device commonly called a “push 
card.” The candy in said assortments is distributed to the con- 
suming public in the following manner: The “push card” has a 
number of partially perforated discs and when a disc is separated 
from the card, a number is disclosed. Sales are 1 cent each and the 
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card bears statements or legends informing purchasers and prospec- 
tive purchasers as to which numbers receive one of the small pieces 
of candy, which numbers receive one of the larger pieces of candy, 
which numbers receive one of the bars of candy, which numbers 
receive one of the small packages of candy, and that the purchaser 
of the last push or punch from said card receives one of the small 
packages of candy. The numbers on the discs or pushes are effec- 
tively concealed from purchasers and prospective purchasers until a 
selection has been made and the disc selected separated from the card. 
The fact as to whether a purchaser receives one of the small pieces 
of candy, one of the larger pieces of candy, one of the bars of candy, 
or one of the small packages of candy, is thus determined wholly 
by lot or chance. 

The respondent also manufactures, sells, and distributes assort- 
ments which are composed of a number of bars of candy, together 
with a device commonly called a “push card.” The candy contained 
in said assortments is distributed to the consuming public in the 
following manner: The “push card” has a number of partially per- 
forated discs and when a push is made and the disc selected sepa- 
rated from the card, a legend is disclosed. Sales are 5 cents each 
and the card bears statements informing purchasers and prospective 
purchasers as to the number of bars of candy which are to be given 
with particular legends. Certain specified legends receive one bar; 
other specified legends receive two bars; others, three bars; others, 
four bars; and others, five bars. The purchaser of the last push 
on said card receives six bars. The legends on the discs or pushes 
are effectively concealed from the purchasers and prospective pur- 
chasers until a selection has been made and the disc selected sepa- 
rated from the card. The fact as to whether a purchaser receives 
one, two, three, four, five, or six bars of candy for the price of 5 cents 
is thus determined wholly by lot or chance. 

Par. 3. Candy assortments involving the lot or chance feature, as 
above described, are generally referred to in the candy trade or 
industry as “break and take,” “draw,” or “deal” assortments and may 
be designated as “chance” candy. Candies distributed to consumers 
and purchasers without lot or chance features are generally referred 
to in the candy trade or industry as ”straight” goods. These terms 
will be used hereafter in these findings to distinguish these separate 
types of assortments. 

Par. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers. Respondent sells 
most of its said assortments direct to retail dealers. Numerous retail 
dealers purchase the assortments described in paragraph 2 above 
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either from respondent or from wholesale dealers or jobbers who in 
turn have purchased said assortments from respondent, and such 
retail dealers display said assortments for sale to the public as packed 
by respondent, and the candy contained in said assortments is gen- 
erally sold and distributed to the consuming public in accordance 
with respondent’s sales plans, as above described. 

Respondent’s annual dollar volume of candy sales is approximately 
$100,000, the major portion of which is “straight” merchandise. All 
of its salesmen offer also its “break and take,” “draw,” or “deal” 
assortments to respondent’s customers in the States of Arizona, Idaho, 
Nevada, and Wyoming, as well as in the State of Utah, and its sales 
of chance candy assortments are substantial. 

A number of manufacturers and distributors of candy have dis- 
continued their interstate shipment of chance candy assortments as 
a result of complaints and orders to cease and desist distribution of 
candy by lottery methods issued by the Commission. Some manu- 
facturers allow their local representatives to procure push card and 
punchboard devices and candies by separate interstate shipments and 
then to assemble such materials into chance candy assortments for 
distribution in the States where they are located. 

Par. 5. All sales made by respondent, whether to wholesalers and 
jobbers or to retail dealers, are absolute sales and respondent retains 
no control over said assortments after they are delivered to the whole- 
sale dealer or jobber or retail dealer. The assortments are assembled 
and packed in such manner that they are designed to be used and are 
used by the retail dealer for distribution to the purchasing public by 
lot or chance without alteration or rearrangement. Respondent has 
knowledge that said candy will be resold to the purchasing public by 
retail dealers by lot or chance. 

Par. 6. There are in the United States many manufacturers of 
candy selling and offering for sale such candy in the territory served 
by this respondent, who do not manufacture and sell “break and take,” 
“draw,” or “deal” assortments of candy (otherwise designated as 
“chance” candy), and who offer for sale and sell their “straight” goods 
in interstate commerce in competition with the “straight,” “break and 
take,” “draw,” or “deal” candy of respondent and others selling simi- 
lar or like assortments, with the result that trade and custom are 
unfairly diverted to respondent and others offering similar assort- 
ments from such competitors because of the gambling or lottery fea- 
ture connected with the “break and take,” “draw,” or “deal” 
assortments as hereinabove described. The record shows that the use 
of “break and take” assortments is injurious to the candy industry, 
and in the penny candy trade diverts trade from concerns who do not 
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use them; and that such use is to the prejudice of the public. Wit- 
nesses from several branches of the candy industry testified in this 
proceeding, and the Commission finds, that many consumers prefer to 
purchase “break and take,” “draw,” or “deal” candy because of the 
gambling feature connected with its sale. The sale and distribution 
of “break and take,” “draw,” or “deal” candy, which has connected 
with its sale the means or opportunity of obtaining a prize or becom- 
ing a winner, teaches and encourages gambling among children, who 
comprise a substantial number of the purchasers and consumers of 
this type of candy, where the unit of sale is 1 cent. 

Many chance assortments are sold in service stations, pool halls, 
taverns, cafes, drug stores, and cigar stores but such retail establish- 
ments also display straight candies for sale in competition with such 
chance assortments. 

Par. 7. The sale and distribution of candy by retailers by the 
methods described herein is the sale and distribution of candy by lot 
or chance and constitutes a lottery or gaming device. The Commission 
finds that many competitors regard such sale and distribution as con- 
trary to public policy, as morally bad, and as encouraging gambling, 
especially among children; as injurious to the candy industry because 
it results in the merchandising of a chance or lottery instead of candy; 
and as providing retail merchants with a means of violating public 
policy and the laws of the several States. Because of these reasons 
some competitors of respondent refuse to sell candy so packed and 
assembled that it may be resold to the public by lot or chance. These 
competitors are thereby put to a disadvantage in competing. The 
retailers, finding that they can dispose of candy more easily by the 
“break and take,” “draw,” or “deal” method, buy from respondent and 
others employing the same methods of sale and thereby trade is di- 
verted to respondent and others using similar methods from said 
competitors who do not use said methods. Such competitors can com- 
pete on even terms in the sale of “straight” candy only by also furnish- 
ing to retailers candy which may be sold by the use of the same or 
similar devices. This they are unwilling to do, and their sales of 
“straight” candy show a marked decrease. The use of such methods 
by respondent, in the sale and distribution of its candy, is prejudicial 
and injurious to the public and its competitors, and is a restraint upon, 
and a detriment to the freedom of fair and legitimate competition in 
the candy industry. 

Par. 8. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition, 
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or rearrangement, to resell the same to the consuming public by lot or 
chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles P. Vicini and Henry 
M. White, examiners of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, and briefs filed herein; and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Startup Candy Co., a corporation, 
its officers, directors, agents, representatives, and employees, in the 
offering for sale, sale, and distribution in interstate commerce of candy, 
do cease and desist from; 

1. Selling and distributing to jobbers and wholesale dealers for resale 
to retail dealers or to retail dealers direct, candy so packed and assem- 
bled that sales of such candy to the general public are to be made or 
may be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers, assortments of candy which are used or which 
may be used without alteration or rearrangement of the contents of 
such assortments to conduct a lottery, gaming device, or gift enterprise 
in the sale and distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail, pieces of candy of uniform size and shape having 
centers of a different color, together with larger pieces of candy or 
small packages of candy, which larger pieces of candy or small pack- 
ages of candy are to be given as prizes to the purchasers procuring 
pieces of candy with a center of a particular color. 

4. Supplying to, or placing in the hands of wholesale dealers and 
jobbers, or retail dealers assortments of candy, together with a device 
commonly called a “push card” for use or which may be used in dis- 
tributing or selling said candy to the public at retail. 
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5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “push card,” either with assortments of candy or 
separately bearing a legend or legends, or statements informing the 
purchasing public that the candy is being sold to the public by lot or 
chance, or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

It is further ordered, That the respondent, Startup Candy Co., a 
corporation, shall, within 60 days after the service upon it of this order, 
file with the Commission a report in writing, setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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In THE MArrer OF 
SHUPE-WILLIAMS CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2708. Complaint, Jan. 31, 1936—Decision, Aug. 4, 1938 


Where a corporation engaged in manufacture and sale of “straight” goods 
candy, and also of so-called “break and take,” “draw,” “deal,” or “chance” 
candy, purchase of which latter type is preferred by many consumers 
because of gambling feature connected with sale thereof, and sale of 
which, with opportunity of obtaining a prize or becoming a winner, teaches 
and encourages gambling among children, who comprise a _ substantial 
number of the purchasers and consumers of such type, and particularly 
where penny a sale, and sale of which type (considerable proportion of 
which, in the 5-cent units, along with “straight” candy, is sold in service 
stations, drug stores, cigar stands, taverns, and cafes), in the penny sale 
units is injurious to industry involved and, in penny candy trade, diverts 
trade in, volume from the concerns who do not use such assortments, and 
operates to prejudice of public— 

Sold, to wholesalers, jobbers, and retailers, certain assortments of candy 
which were so packed and assembled as to involve, or were designed to 
or might involve, use of a lottery scheme when sold and distributed to 
consumers thereof, and which assortments consisted of (1) a number of 
penny pieces of uniform size and shape, together with a number of 
larger pieces to be given as prizes to those purchasers of such uniform 
pieces, colored centers of which differed from that of the majority, together 
with a small package of candy secured free of charge by purchaser of 
last piece in assortment, and also together with explanatory display cards 
for retailers’ use; and (2) candy bars, with push cards, for distribution 
to consuming public under plan by which 5-cent purchaser received, in 
accordance with legends pushed from card by chance and explanatory 
Statement contained thereon, from one to five bars, with purchaser of last 
push receiving six; 

Assembled and packed in such a manner that they were designed to be used 
and were used and resold, with its knowledge and intent, without alteration 
or rearrangement, to the purchasing public by lot or chance by retailers 
thereof, contrary to public policy and in competition with many manu- 
facturers who offer and sell their “straight” goods candy in the territory 
served by it in competition with the “chance” and “straight” candy of 
it and others selling similar or like assortments, and in competition with 
many who regard such sale and distribution as contrary to public policy, 
as morally bad, and as encouraging gambling, and especially among ¢hil- 
dren, and as injurious to the industry in resulting in the merchandising 
of a chance or lottery instead of candy, and as providing retailers with 
means of violating the public policy and the laws of the several States, 
and some of whom, for such reasons, refuse to sell candy so packed and 
assembled that it can be resold to public by lot or chance; 

With result that retailers, finding more salable such candy, bought from it, and 
others employing such methods of sale as to said “chance” eandy, their 
entire candy, and including “straight” merchandise, requirements, trade in 
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both “straight” and “chance” candy was diverted to it and such others from 
competitors who did not follow such practices and who could compete on 
even terms in the sale of “straight” candy only by likewise furnishing to 
retailers candy for sale by the same or similar devices, and sales of which 
“straight” candy of such competitors, unwilling to follow such a practice, 
showed a marked decrease, and with results that public and competitors were 
prejudiced and injured and there was a restraint upon and a detriment to 
the freedom of fair and legitimate competition in industry involved: 
Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Charles P. Vicini and Mr. Henry M. White, trial ex- 
miners. 
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Shupe- 
Williams Candy Co., a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent is a corporation, organized under the 
laws of Utah with its principal office and place of business in the city 
of Ogden, State of Utah. Respondent is now, and for several years 
last past, has been engaged in the manufacture of candy and in the 
sale and distribution thereof to wholesale and retail dealers located 
at points in the various States of the United States, and causes said 
products, when so sold, to be transported from its place of business 
in the city of Ogden, State of Utah, to purchasers thereof in other 
States of the United States at their respective places of business, and 
there is now, and has been for several years last past, a course of trade 
and commerce by said respondent in such candy, between and among 
the States of the United States. In the course and conduct of the 
said business, respondent is in competition with other corporations and 
with individuals and partnerships engaged in the sale and distribu- 
tion of candy and candy products in commerce between and among 
the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
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retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, but this list is not all inclusive of the various packages, 
nor does it include all the details of the several sales plans which 
respondent has been or is using in the distribution of candy by lot 
or chance: 

(a) One of said assortments is composed of a number of pieces 
of candy of uniform size, shape, and quality, together with a number 
of larger pieces of candy and a small box of candy, which larger pieces 
of candy and small box of candy are to be given as prizes to pur- 
chasers of said pieces of candy of uniform size, shape, and quality, 
in the following manner: 

The majority of the said pieces of candy of uniform size, shape, and 
quality, have centers of the same color, but a small number of said 
pieces of candy have centers of a different color. The said pieces of 
candy of uniform size, shape, and quality, retail at the price of 1 cent 
each, but the purchaser who procures one of the said candies having 
a center of a different color than the majority, is entitled to receive, 
and is to be given free of charge, one of the said larger pieces of candy 
heretofore referred to. The purchaser of the last piece of candy in said 
assortment is entitled to receive, and is to be given free of charge, the 
small box of candy. The color of the center of said pieces of candy is 
effectively concealed from purchasers and prospective purchasers until 
a selection has been made and the piece of candy broken open. The 
aforesaid purchasers of said candy having a center colored differently 
from the majority thus procure one of the said larger pieces of candy 
wholly by lot or chance, and the purchaser of the last piece of candy 
in the said assortment thus procures the small box of candy wholly by 
lot or chance. 

The respondent furnishes to said wholesale and retail dealers, with 
said assortment, a display card to be used by the retail dealer in offering 
said candy to the public. The display card bears a legend or statement 
informing the prospective purchaser that the said candy is being sold 
in accordance with the above-described sales plan. 

(>) Another assortment manufactured and distributed by respond- 
ent is composed of a number of candy bars, together with a device 
commonly called a push card. Candy contained in said assortment is 
distributed to purchasers in the following manner: 

The push card has a number of partially perforated discs, and when 
a push is made and the disc separated from the card, a legend is dis- 
closed. Sales are 5 cents each, and the card bears statements informing 
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customers and prospective customers that certain specified legends 
entitle customer to one bar of candy, that certain other specified legends 
entitle the customer to two bars of candy, that certain other specified 
legends entitle the customer to three bars, that certain other speci- 
fied legends entitle the customer to four bars of candy, and that other 
specified legends entitle the customer to five bars of candy. The 
legends on the discs or pushes are effectively concealed from the pur- 
chaser and prospective purchaser until a selection has been made and 
the disc separated from the card. The number of bars of candy which 
a customer receives for the price of 5 cents is thus determined wholly 
by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments resell said assortments to retail dealers, and said retail deal- 
ers, and the retail dealers to whom respondent sells direct, expose 
said assortments for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plans. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales 
plans hereinabove set forth, as a means of inducing purchasers 
thereof to purchase respondent’s said products in preference to candy 
offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure (a) larger pieces of candy or a small box of 
candy; (6) additional bars of candy. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan- 
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: That the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed- | 
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competi- 
tors refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said candy trade, and to tend 
to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or an equivalent method, 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy trade. The use of said method by the respondent 
has the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 31, 1936, issued and there- 
after served its complaint in this a ressabtite upon the respondent, 
Shupe-Williams Candy Co., a corpor ation, charging it with the use of 
unfair methods of competition in commerce in EA Liatin of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, testimony and other evidence in support of the 
allegations of the Datsesins were introduced by P. C. Kolinski, attor- 
ney for the Commission, and in opposition to the allegations of the 
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complaint by D. B. Van Dyke, H. L. Mulliner, and F. W. James, attor- 
neys for the respondent, before Charles P. Vicini and Henry M. White, 
examiners of the Commission, theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi- 
mony, and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission. The respondent was not represented, although 
duly notified of the time and place of such hearing; and the Commis- 
sion, after duly considering the matter, and being fully advised in the 
premises, on June 17, 1937, issued and served its findings as to the 
facts and its conclusion drawn therefrom and its orders to cease and 
desist from the practices complained of. 

On May 10, 1938, the respondent, by its attorney, Walter G. Moyle, 
filed a motion to vacate the findings as to the facts and the order to 
cease and desist theretofore entered by the Commission on June 17, 
1937, and further moved the Commission for leave to file a motion to 
modify the findings as to the facts and the order to cease and desist 
and for leave to file brief in support of said motion to modify and for 
leave to present oral argument in support of said motion. The Com- 
mission, after duly considering the motion to vacate the findings as 
to the facts and the order to cease and desist and the record, and being 
fully advised in the premises, issued its order dated May 16, 1938, 
vacating the findings as to the facts and the order to cease and desist 
previously issued on June 17, 1937, and further, on May 16, 19388, 
entered and issued its order granting respondent leave to file brief on 
or before June 15, 1938, in support of its motion to modify, and setting 
the matter for oral argument for June 28, 1938, at 2:00 p. m. in the 
Commission’s offices in Washington, D. C., copies of which orders were 
duly served upon respondent. 

On May 31, 1938, attorney Walter G. Moyle withdrew his appear- 
ance as counsel for respondent. No brief on behalf of respondent 
was filed on or before June 15, 1988, or subsequent thereto, and re- 
spondent was not represented at the hearing scheduled for June 28, 
1938, whereupon on July 5, 1938, the Commission reset the matter 
for oral argument before the Commission on July 18, 1938, at 2:00 
p. m. in the Commission’s offices in Washington, D. C., and gave 
due notice thereof to respondent and its attorneys of record. On 
July 15, 1988, attorney H. L. Mulliner withdrew his appearance as 
counsel for respondent. The proceeding regularly came on for hear- 
ing, before the Commission as scheduled on July 18, 1938, and re- 
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spondent again not being represented, the Commission took the said 
matter under advisement. 

The Commission now having duly considered the matter on the 
entire record and being fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Shupe-Williams Candy Co., is a corpo- 
ration organized under the laws of the State of Utah, with its prin- 
cipal office and place of business located at 2605 Wall Avenue in the 
city of Ogden, State of Utah. Respondent is now and for several 
years last past has been engaged in the manufacture of candy in the 
city of Ogden and in the sale and distribution thereof to retail 
dealers, wholesalers, and jobbers located in the State of Utah and 
in the States of Idaho, Nevada, Wyoming, Montana, Colorado, Ari- 
zona, and Oregon. It causes said candy, when sold, to be shipped 
or transported from its principal place of business in the State of 
Utah to purchasers thereof in Utah and in the other States of the 
United States as mentioned above. In so carrying on said business, 
respondent is and has been engaged in interstate commerce, and is 
and has been engaged in active competition with other corporations 
and with partnerships and individuals engaged in the manufacture 
of candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. Manufacturers 
and distributors of candy who are located in the eastern and mid- 
western portions of the United States offer for sale and sell their 
products in the same territory in which respondent offers for sale and 
sells its straight and chance candies, and in competition with the 
respondent. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers, and retail dealers certain assortments of candy so packed 
and assembled as to involve, or which are designed to or may ‘in- 
volve, the use of a lottery scheme when sold and distributed to the 
consumers thereof. 

Several of such assortments manufactured, sold, and distributed 
by respondent are composed of a number of pieces of candy of uni- 
form size and shape, together with a number of larger pieces of 
candy and a small package of candy, which larger pieces of candy 
and small package of candy are to be given as prizes to purchasers 
of said pieces of candy of uniform size and shape in the following 
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manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of 
said pieces of candy have centers of a different color. The said 
pieces of candy of uniform size and shape retail at the price of 
1 cent each, but the purchaser who procures one of the said candies 
having a center of a different color from the majority is entitled 
to receive and is to be given free of charge one of the said larger 
pieces of candy in said assortment. The purchaser of the last piece 
of candy in said assortment is entitled to receive and is to be given 
free of charge the small package of candy contained in said assort- 
ment. The color of the center of said pieces of candy is effectively 
concealed from purchasers and prospective purchasers until a selec- 
tion has been made and the piece of candy selected broken open. The 
purchasers of said candies having a center colored differently from 
the majority thus procure one of the said larger pieces of candy or 
the small package of candy wholly by lot or chance. The respondent 
furnishes to said wholesale and retail dealers with said assortments 
a display card to be used by retail dealers in offering said candy 
to the public. The display card bears a legend or statement inform- 
ing purchasers and prospective purchasers that the said candy is 
being sold in accordance with the above described sales plan. 

Respondent has also distributed and does distribute assortments 
of candy which are composed of a number of bars of candy, together 
with a device commonly called a “push card.” The said bars of 
candy are distributed to the consuming public by means of said 
push card in the following manner: The push card has a number 
of partially perforated discs, and when a push is made and the disc 
separated from the card a legend is disclosed. Sales are 5 cents 
each, and the card bears statements informing customers and prospec- 
tive customers that certain specified legends entitled the customer 
to one bar of candy; that certain other specified legends entitled 
the customer to two bars of candy; others to three bars of candy; 
others to four bars of candy; others to five bars of candy; and that 
the purchaser of the last push is entitled to six bars of candy. The 
legend on the discs or pushes are effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the particular disc separated from the card. ‘The fact as to 
whether a purchaser receives one, two, three, four, five, or six bars 
of candy for the price of 5 cents is thus determined wholly by lot 
or chance. 

Par. 3. The candy assortments involving the lot or chance feature, 
as above described, are generally referred to in the candy trade or 
industry as “break-and-take,” “draw,” or “deal” assortments, and 
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may be designated as “chance” candy. Assortments of candy with- 
out the lot or chance features in connection with their resale to the 
public are generally referred to in the candy trade or industry as 
“straight” goods. These terms will be used hereafter in these findings 
to distinguish these separate types of assortments. 

Par. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers. Respondent also 
sells its said assortments direct to retail dealers. Numerous retail 
dealers purchase the assortments described in paragraph 2 above 
from respondent either directly or indirectly, in such retail dealers 
display the said assortments for sale to the public as packed by 
respondent, and the candy contained in said assortments is generally 
sold and distributed to the consuming public in accordance with 
respondent’s sales plans, as above described. 

As a result of complaints and orders to cease and desist issued by 
it, a number of manufacturers and distributors of candy have dis- 
continued their interstate shipment of “break-and-take,” “draw,” or 
“deal” assortments, otherwise designated as “chance” candy, and such 
manufacturers and distributors have allowed their local representa- 
tives to procure push cards and punch boards and candies separately 
by interstate shipment and thus to assemble “chance” candy assort- 
ments and to use and dispose of such assortments in intra-state 
commerce so as to avoid the distribution of such assortments in inter- 
state commerce. The majority of the candy sold and distributed 
by respondent is “straight” merchandise, but all of its salesmen also 
offer its “chance” candies to respondent’s customers in the States of 
Idaho, Nevada, Wyoming, Montana, Colorado, Arizona, and Oregon, 
as well as in the State of Utah, and its sales of “chance” candy assort- 
ments are substantial. 

A large portion of chance candy assortments where the unit of 
sale is 5 cents are sold in service stations, pool halls, drug stores, 
cigar stands, taverns, and cafes. The evidence shows that such 
retail outlets do not restrict their offering to chance assortments 
but also offer and sell straight candies and confections. 

Par. 5. All sales made by respondent, whether to wholesalers and 
jobbers or to retailers, are absolute sales, and respondent retains no 
control over said assortments after they are delivered to the whole- 
sale dealer or jobber or retail dealer. The assortments are assembled 
and packed in such manner that they are designed to be used and 
are used by the retail dealer for distribution to the purchasing public 
by lot or chance without alteration or rearrangement. In the sale 
and distribution to jobbers and wholesale dealers for resale to retail 
dealers and to retail dealers direct of the assortments of candy de- 
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scribed in paragraph 2 respondent has knowledge that said candy 
will be resold to the purchasing public by retail dealers by lot or 
chance, and it packs such candy in the way and manner described 
so that, without alteration, addition, or rearrangement thereof, it 
may be resold to the public by lot or chance by said retail dealers. 

Par. 6. There are in the United States many manufacturers of 
candy selling and offering for sale such candy in the territory served 
by this respondent who do not manufacture and sell “chance” assort- 
ments of candy and who offer for sale and sell their “straight” goods 
in interstate commerce in competition with the “chance” and “straight” 
candy of respondent and others selling similar or like assortments, 
and trade and custom are unfairly diverted to respondent and others 
offering similar assortments from such competitors because of the 
gambling or lottery feature connected with the “chance” assortments 
as hereinabove described. Witnesses from several branches of the 
candy industry testified in this proceeding, and the Commission finds 
that many consumers prefer to make purchases from “chance” candy 
assortments because of the gambling feature connected with its sale. 
The sale and distribution of “chance” candy which has connected with 
its sale the means or opportunity of obtaining a prize or becoming 
a winner teaches and encourages gambling among children, who com- 
prise a substantial number of the purchasers and consumers of this 
type of candy, particularly where the unit of sale is 1 cent. 

The record shows that the “chance” candies involving 1 cent sales 
are injurious to the candy industry and in the penny candy trade 
divert trade in volume from the concerns that do not use such method, 
and are to the prejudice of the public. 

Par. 7. The sale and distribution of candy by the retailers by the 
methods described herein is the sale and distribution of candy by lot 
or chance and constitutes a lottery or gaming device. The Commission 
finds that many competitors regard such sales and distribution as con- 
trary to public policy, as morally bad and encouraging gambling, 
especially among children; as injurious to the candy industry because 
it results in the merchandising of a chance or lottery instead of candy ; 
and as providing retail merchants with a means of violating the public 
policy and the laws of the several States. Because of these reasons, 
some competitors of respondent refuse to sell candy so packed and 
assembled that it can be resold to the public by lot or chance. These 
competitors are thereby put to a disadvantage in competing. The 
retailers, finding that they can dispose of candy more easily by the 
“chance” method, buy all candy, even “straight” candy, from respond- 
ent and others employing the same methods of sale as to the said 
“chance” candy, and thereby trade in both “straight” candy and 
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“chance” candy is diverted to respondent and others using similar 
methods from said competitors who do not use said methods. Such 
competitors can compete on even terms in the sale of “straight” candy 
only by furnishing to retailers candy to be sold by the use of the same 
or similar devices. This they are unwilling to do, and their sales of 
“straight” candy show a marked decrease. The use of such methods by 
respondent, in the sale and distribution of its candy, is prejudicial 
and injurious to the public and its competitors, and is a restraint upon 
and a detriment to the freedom of fair and legitimate competition in 
the candy industry. 

Par. 8. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition, 
or rearrangement, to resell the same to the consuming public by lot 
or chance is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Charles P. Vicini and 
Henry M. White, examiners of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, and briefs filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Shupe-Williams Candy Co., a 
corporation, its officers, agents, representatives, and employees, in the 
offering for sale, sale, and distribution in interstate commerce of candy, 
do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of retail and wholesale deal- 
ers and jobbers assortments of candy which are used, or may be used, 
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without alteration or rearrangement of the contents of such assort- 
ments, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy contained in said assortments to the 
public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail pieces of candy of uniform size and shape having 
centers of a different color, together with larger pieces of candy and 
a small package of candy, which said larger pieces of candy and small 
package of candy are to be given as prizes to the purchaser procuring 
a piece of candy with a center of a particular color. 

4. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device com- 
monly called a “push card,” for use, or which may be used, in dis- 
tributing or selling said candy to the public at retail. 

5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “push card,” either with assortments of candy or 
separately, bearing a legend or legends or statements informing the 
purchasing public that the candy is being sold to the public by lot or 
chance, or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

It is further ordered, That the respondent, Shupe-Williams Candy 
Co., a corporation, shall, within 60 days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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OSTLER CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2837. Complaint, June 8, 1986—Decision, Aug. 4, 1938 


Where a corporation engaged in manufacture and sale of “straight” candy and 
also of so-called “break and take,” “draw,” “deal,” or “chance” candy, pur- 
chase of which latter type is preferred by many consumers because of 
gambling feature connected with sale thereof, and sale of which, with oppor- 
tunity of obtaining a prize or becoming a winner, teaches and encourages 
gambling among children, who constitute substantial number of purchasers 
and consumers of such type where penny a sale, and use of which type, 
considerable proportion of which, along with straight candy, is sold in 
service stations, drug and cigar stores, cafes, pool halls, and taverns, is in- 
jurious to industry involved and, in penny-candy trade, diverts business 
from concerns who do not use such assortments and operates to prejudice of 
public— 

Sold, to wholesalers and to retailers, various assortments of candy which were so 
packed and assembled as to involve, or were designed to or might involve, 
use of a lottery scheme when sold and distributed to consumers thereof, 
and which assortments consisted of (1) candy bars and push cards for dis- 
tribution to consuming public under plan by which 5-cent purchaser received, 
in accordance with numbers or legends pushed from ecard by chance and 
explanatory statement contained thereon, one, or more bars, with purchaser 
of last push also receiving additional bars, as specified; (2) assortments 
involving same principle or sales plan, where unit was 1 cent, rather than 5 
cents, and in some of which larger, instead of additional, pieces of candy 
were given as prizes, and in others of which articles of merchandise were 
thus furnished; and (8) a number of wrapped penny pieces of uniform size 
and shape, together with some larger pieces to be given as prizes to those 
purchasers of such uniform pieces, the color of which differed from that of 
the majority ; 

Assembled and packed in such manner that they were designed to be used and 
were used and resold, with its knowledge and intent, without alteration or 
rearrangement, to the purchasing public by lot or chance by retailers thereof, 
contrary to public policy and in competition with many manufacturers who 
offer and sell their “straight” goods candy in the territory served by it in 
competition with the “straight” and “chance” candy of it and others selling 
similar or like assortments, and in competition with many who regard such 
sale and distribution as contrary to public poliey, as morally bad, and as 
encouraging gambling, and especially among children, and as injurious to 
the industry in resulting in the merchandising of a chance or lottery instead 
of candy, and as providing retailers with means of violating the public 
policy and the laws of the several States, and some of whom, for such 


reasons, refuse to sell candy so packed and assembled that it can be resold 
to the publie by lot or chance; 
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With result that retailers, finding more salable such candy, bought from it and 
others employing such methods of sale as to said “chance” candy, their 
entire candy, and including “straight” merchandise, requirements, trade in 
both “straight” and “chance” candy was diverted to it and such others 
from competitors who did not follow such practices, and who could com- 
pete on even terms in the sale of “straight” candy only by likewise fur- 
nishing to retailers candy which might be sold by use of same or similar 
devices, and sales of which “straight” candy competitors, in their un- 
willingness to do so, showed a marked decrease, and with result that 
public and competitors were prejudiced and injured and there was a re- 
straint upon and a detriment to the freedom of fair and legitimate com- 
petition in industry involved: 

Held, That such acts and practices were all to the prejudice of the public 
and competitors and constituted unfair methods of competition. 

Before Mr. Charles P. Vicini and Mr. Henry M. White, trial 
examiners. 


Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Ostler 
Candy Co., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said Act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapu 1. Respondent, Ostler Candy Co., is a corporation or- 
ganized and operating under the laws of the State of Utah, with its 
principal place of business located at 143 South State Street, Salt 
Lake City, Utah. Respondent is now, and for several years last past 
has been, engaged in the manufacture of candy and in the sale and 
distribution of such products and in the sale and distribution of the 
products of other candy manufacturers to wholesale dealers, jobbers, 
and retail dealers located at points in the various States of the 
United States, and causes and has caused all of said products, when 
so sold, to be transported from its principal place of business in Salt 
Lake City, Utah, to purchasers thereof in other States of the United 
States at their respective places of business, and there is now and 
has been for more than 1 year last past a course of trade and 
commerce by said respondent in such candy between and among the 
States of the United States. In the course and conduct of its said 
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business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

(az) Several of said assortments manufactured, sold, and distrib- 
uted by the respondent are composed of a number of bars of candy, 
together with a device commonly called a push card. The said bars 
of candy are distributed to the consuming public by means of said 
push card in the following manner. The push card has a number of 
partially perforated discs and when a push is made and the disc sepa- 
rated from the card a number or legend is disclosed. Sales are 5 cents 
each and the card bears a statement or statements informing customers 
and prospective customers that all the numbers or legends pushed from 
said card receive one bar of candy, but that certain specified numbers 
or legends receive one or more additional bars of candy. The push 
card also bears a legend stating that the last push on the card receives 
a specified number of additional bars of candy. All purchasers receive 
one bar of candy, but purchasers obtaining the specified numbers or 
legends receive additional bars of candy of the same size and quality. 
The numbers or legends on said card are effectively concealed from the 
purchaser or prospective purchaser until a push or sale has been made 
and the particular push separated from the card. The additional bars 
of candy in said assortment are thus distributed to purchasers of 
pushes from said card wholly by lot or chance. 

(6) The respondent distributes several other assortments involving 
the same principle or sales plan, where the unit of sale is 1 cent, rather 
than 5 cents. These several assortments vary only in detail from the 
assortments described above in paragraph (a). In some of said assort- 
ments larger pieces of candy instead of additional pieces of candy are 
to be given as prizes and in other of the assortments, articles of mer- 
chandise other than candy are furnished and are to be given as prizes to 
purchasers from said assortments. The larger or additional pieces of 
candy and the other articles of merchandise are distributed to the 
ultimate consumer wholly by lot or chance. 

(c) Certain other assortments manufactured, sold, and distributed 
by respondent are composed of a number of pieces of candy of uniform 
size and shape, together with a number of larger pieces of candy and a 
small box of candy, which larger pieces of candy and the small box 
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of candy are to be given as prizes to purchasers of said pieces of candy 
of uniform size and shape in the following manner. The majority of 
said pieces of candy of uniform size and shape are of the same color 
or have centers of the same color, but a small number of said pieces of 
candy are of different color or have centers of different color. The said 
pieces of uniform size and shape retail at a price of 1 cent each, but the 
purchaser who procures one of said candies colored differently or hay- 
ing a center colored differently from the majority, is entitled to receive 
and is to be given, free of charge, one of the said larger pieces of candy 
heretofore referred to. The purchaser of the last piece of candy of 
uniform size and shape in said assortments is entitled to receive and 
is to be given, free of charge, the small box of candy. The color of the 
said pieces of candy or the color of the centers of the said pieces of 
candy in said assortments is effectively concealed from the purchaser 
and prospective purchaser until a selection has been made and the 
wrapper removed or the piece of candy broken open. The aforesaid 
purchasers of said candies who procure a candy colored differently 
or having a center colored differently from the majority of said pieces 
of candy of uniform size and shape in said assortment, thus procure 
one of the said larger pieces of candy or the small box of candy wholly 
by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortment, resell the same to retail dealers and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sales of its products, in accordance with the sales plans herein- 
above set forth, and said sales plans have the capacity and tendency of 
inducing purchasers thereof to purchase respondent’s said products 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure additional or larger bars of candy or small boxes of candy or 
other articles of merchandise. 

The use by respondent of said methods in the sale of candy and the 
sale of candy by and through the use thereof, and by the aid of said 
methods, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said methods has a dangerous tendency 
unduly to hinder competition or create monopoly in this, to wit: That 
the use thereof has the tendency and capacity to exclude from the 
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branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same methods or equivalent or similar 
methods involving the same or equivalent or similar elements of chance 
or lottery schemes. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candies so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity because of said games of 
chance to divert to respondent trade and custom from its said com- 
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same is unlaw- 
ful; to lessen competition in said candy trade, and to tend to create 
a monopoly of said candy trade in respondent and such other distrib- 
utors of candy as use the same or equivalent method and to deprive 
the purchasing public of the benefit of free competition in said candy 
trade. The use of said methods by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competitors 
and to exclude therefrom all potential competitors who do not adopt 
and use said methods or equivalent methods. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of chance 
or the sale of a chance to win something by chance or any other method 
that is cobtrany to public policy. 

Par. 7. The aforementioned methods, acts, and practices of respond- 
ent are all to the prejudice of the public and respondent’s competitors 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved Séabsmnbsi 26, 1914. 
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Report, Frnpines As To THE Facts, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 8, 1936, issued and thereafter 
served its complaint in this proceeding upon the respondent, Ostler 
Candy Co., a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, testimony and other evidence in support of the allegations 
of the complaint were introduced by P. C, Kolinski, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
H. L. Mulliner and F. W. James, attorneys for the respondent, before 
Charles P. Vicini and Henry M. White, examiners of the Commission, 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi- 
mony and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission. The respondent was not represented, although 
duly notified of the time and place of such hearing; and the Commis- 
sion, after duly considering the matter, and being fully advised in the 
premises, on June 17, 1937, issued and thereafter served upon the re- 
spondent its findings as to the facts and its conclusion drawn there- 
from, and its order to cease and desist from the practices complained of. 

On May 10, 1938, the respondent, by its attorney, Walter G. Moyle, 
filed a motion to vacate the findings as to the facts and the order to 
cease and desist theretofore entered by the Commission on June 17, 
1937; and further moved the Commission for leave to file and to argue 
orally motion to modify the said findings as to the facts and order to 
cease and desist; and the Commission, after duly considering said 
motions and the record, and being fully advised in the premises, 
issued its order dated May 16, 1938, vacating the findings as to the 
facts and the order to cease and desist previously issued on June 17, 
1937; and further, on May 16, 1938, entered and issued its order grant- 
ing respondent leave to argue orally and file brief in support of its said 
motion to modify on or before June 15, 1938, and setting the matter 
for oral argument for June 28, 1938, at 2:00 o’clock p. m., in the 
Commission’s main hearing room in Washington, D. C., all of which 
action the Commission caused immediate notice to be given to the 
respondent. 
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Respondent filed no brief and did not appear for argument of 
aforesaid motion on June 28, 1938. On May 31, 1938, attorney Walter 
G. Moyle withdrew his appearance as counsel for respondent. On 
July 5, 1938, the Commission ordered hearing for oral argument on 
the merits reset for July 18, 1938, at 2:00 o’clock p. m. in the main 
hearing room, Federal Trade Commission Building, Washington, 
D. C., and gave due notice thereof to respondent and its counsel of 
record, H. L. Mulliner. On July 15, 1938, said H. L. Mulliner with- 
drew his appearance as counsel for respondent. Thereafter, the pro- 
ceeding regularly came on for hearing before the Commission on July 
18, 1938, at 2:00 o’clock p. m. (brief of respondent not having been 
filed on June 15, 1938, or subsequent thereto, and respondent making 
no appearance at said hearing on July 18, 1938), and the Commission, 
having considered the matter on the said complaint, the.answer thereto, 
the record, testimony and other evidence, and being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Ostler Candy Co., is a corporation or- 
ganized under the laws of the State of Utah, with its principal office 
and place of business located at 143 South State Street, in Salt Lake 
City, Utah. Respondent is now, and since 1919 has been, engaged in 
the manufacture of candy in Salt Lake City, Utah, and in the sale 
and distribution thereof to retail dealers and wholesalers located 
in the State of Utah and in the States of Nevada, Wyoming, Idaho, 
and Montana. It causes said candy, when sold, to be shipped or 
transported from its principal place of business in the State of Utah 
to purchasers thereof in Utah and in the other States of the United 
States as hereinabove mentioned. In so carrying on said business, re- 
spondent is, and has been, engaged in interstate commerce, and is, and 
has been, engaged in active competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Manufacturers and distributors of candy who are located in the 
eastern and midwestern portions of the United States offer for sale 
and sell their products in competition with respondent in the same 
territory in which respondent offers for sale and sells its “straight” 
and “chance” candies. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers and 
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wholesalers certain assortments of candy so packed and assembled as 
to involve, or which are designed to or may involve, the use of a lottery 
scheme when sold and distributed to the consumers thereof. 

Several of such assortments manufactured, sold, and distributed by 
respondent are composed of a number of bars of candy, together with 
a device commonly called a “push card.” The said bars of candy are 
distributed to the consuming public by means of said push card in the 
following manner: The push card has a number of partially per- 
forated discs, and when a push is made and the disc separated from 
the card a number or legend is disclosed. Sales are 5 cents each, and 
the card bears a statement or statements informing customers and 
prospective customers that all the numbers or legends pushed from 
said card receive one bar of candy, but that certain specified numbers 
or legends receive one or more additional bars of candy. The push 
card also bears a legend stating that the last push on the card receives 
a specified number of additional bars of candy. All purchasers receive 
one bar of candy, but purchasers obtaining the specified numbers or 
legends receive additional bars of candy of the same size and quality. 
The numbers or legends on said card are effectively concealed from the 
purchaser or prospective purchaser until a push or sale has been made 
and the particular push separated from the card. The additional 
bars of candy in said assortment are thus distributed to purchasers of 
pushes from said card wholly by lot or chance. 

Respondent has distributed, and does distribute, several other as- 
sortments involving the same principle or sales plan as that described 
above where the unit of sale is 1 cent rather than 5 cents. These 
several assortments vary only in detail from the assortment described 
immediately above. In some of said assortments larger pieces of 
candy, instead of additional pieces of candy, are to be given as prizes, 
and in other assortments articles of merchandise other than candy are 
furnished by respondent and are to be given as prizes to purchasers 
from said assortments. The larger or additional pieces of candy, or 
the other articles of merchandise, are distributed to the ultimate 
consumers wholly by lot or chance. 

Respondent has also distributed, and does distribute, an assortment 
composed of a number of pieces of candy of uniform size and shape, 
together with a number of larger pieces of candy, which larger pieces 
of candy are to be given as prizes to purchasers of said pieces of 
candy of uniform size and shape in the following manner: The ma- 
jority of said pieces of candy of uniform size and shape are of the 
same color, but a small number of said pieces of candy are of a 
different color. The said pieces of candy of uniform size and shape 
retail at a price of 1 cent each, but the purchaser who procures one 
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of said candies colored differently from the majority is entitled to 
receive, and is to be given free of charge one of the said larger pieces 
of candy heretofore referred to. The color of the said pieces of 
candy in said assortment is effectively concealed from the purchaser 
and prospective purchaser until a selection has been made and the 
piece of candy unwrapped. The aforesaid purchasers of said can- 
dies who procure a candy colored differently from the majority of 
said pieces of candy of uniform size and shape in said assortment 
thus procure one of the said larger pieces of candy wholly by lot or 
chance. 

Par. 3. The candy assortments involving the lot or chance feature, 
as above described, are generally referred to in the candy trade or 
industry as “break and take,” “draw,” or “deal” assortments, and 
may be designated as “chance” candy. Assortments of candy with- 
out the “chance” feature in connection with their resale to the public 
are generally referred to in the candy trade or industry as “straight” 
goods. These terms will be used hereafter in these findings to dis- 
tinguish these separate types of assortments. 

Par. 4. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers. Respondent sells most of 
its said assortments direct to retail dealers. Numerous retail dealers 
purchase the assortments described in paragraph 2 hereinabove either 
from respondent or from wholesale dealers who, in turn, have pur- 
chased said assortments from respondent, and such retail dealers dis- 
play said assortments for sale to the public as packed by respondent, 
and the candy contained in said assortments is generally sold and dis- 
tributed to the consuming public in accordance with respondent’s 
sales plan, as above described. 

The evidence discloses, and the Commission finds, that as a result 
of complaints and orders to cease and desist issued by it, several 
large manufacturers and distributors of candy have discontinued 
their interstate shipment of “break and take,” “draw,” or “deal” 
assortments (otherwise designated as “chance” candy), and such 
manufacturers and distributors have allowed their local representa- 
tives to procure push cards, punchboards, and candies separately by 
interstate shipment, and thus to assemble “break and take,” “draw,” 
or “deal” assortments (otherwise designated as “chance” candy) and 
to use and dispose of such assortments in intrastate commerce so as 
to avoid the distribution of such assortments in interstate commerce. 

The majority of the candy sold and distributed by respondent is 
sold as “straight” merchandise, only a small part of its sales being 
assortments with which a push card is furnished, or which is so packed 
and assembled as to involve a lot or chance feature when resold to the 
consuming public. 
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An officer of the respondent testified that its annual volume of busi- 
ness was a little more than $50,000. 

Par. 5. All sales made by respondent, whether to wholesalers or to 
retail dealers, are absolute sales and respondent retains no control over 
said assortments after they are delivered to the wholesaler or retailer. 
The assortments are assembled and packed in such manner that they 
are designed to be used, and are used, by the retailer for distribution 
to the purchasing public by lot or chance without alteration or re- 
arrangement. In the sale and distribution to wholesalers for resale to 
retailers, and to retailers direct, of the assortments of candy described 
in paragraph 2, respondent has knowledge that said candy will be 
resold to the purchasing public by said retailers by lot or chance, and 
it packs such candy in the manner described so that without alteration, 
addition, or rearrangement thereof it may be resold to the public by 
lot or chance by said retailers. 

Par. 6. There are in the United States many manufacturers of candy 
selling and offering for sale candy in the territory served by this 
respondent, who do not manufacture and sell “break and take,” “draw,” 
or “deal” assortments (otherwise designated as “chance” candy) and 
who offer for sale and sell their “straight” goods in interstate com- 
merce in competition with the “straight” and “chance” candy of re- 
spondent and others selling similar or like assortments, with the result 
that trade and custom are unfairly diverted to respondent and others 
offering similar assortments from such competitors because of the 
gambling or lottery feature connected with the “break and take,” 
“draw,” or “deal” (otherwise designated as “chance”) assortments as 
hereinabove described. The record shows that the use of “break and 
take” assortments is injurious to the candy industry, and in the penny 
candy trade diverts business in volume from concerns who do not use 
it; and is to the prejudice of the public. Witnesses from several 
branches of the candy industry testified in this proceeding, and the 
Commission finds that consumers prefer to purchase said “chance” 
candy because of the gambling feature connected with its sale. The 
sale and distribution of said “chance” candy, which has connected with 
its sale the means or opportunity of obtaining a prize, teaches and 
encourages gambling among children, who comprise a substantial por- 
tion of the purchasers and consumers of this type of candy, where the 
unit of sale is 1 cent. 

A considerable proportion of said “chance” candy is sold in auto- 
mobile service stations, drug and cigar stores, cafes, pool halls, and 
taverns; the evidence in the record, however, is to the effect that said 
retailers offer for sale and sell to the consuming public not only said 
“chance” candy, but “straight” candy as well. 
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Par. 7. The sale and distribution of candy by retailers by the meth- 
ods described herein is the sale and distribution of candy by lot or 
chance, and constitutes a lottery or gaming device. The Commission 
finds that many competitors regard such sale and distribution as 
contrary to public policy, as morally bad and as encouraging gam- 
bling, especially among children; as injurious to the candy industry, 
because it results in the merchandising of a chance or lottery instead 
of candy; and as providing retail merchants with a means of violating 
public policy and the laws of the several states. For these reasons, 
some competitors of respondent refuse to sell candy so packed and 
assembled that it can be resold to the public by lot or chance. These 
competitors thereby compete at a disadvantage. Retailers, finding 
that they can dispose of more candy by the “break and take,” “draw,” 
or “deal” method, buy all their requirements, including “straight” 
candy, from respondent and others employing the same methods of 
sale as to said “chance” candy, and thereby trade in both “straight” 
and “chance” candy is diverted to respondent and others using similar 
methods from said competitors not following similar practices. Such 
competitors can compete on even terms in the sale of “straight” candy 
only by likewise furnishing to retailers candy which may be sold by 
the use of the same or similar devices. This they are unwilling to do, 
and their sales of “straight” candy show a marked decrease. The 
use of such methods by respondent, in the sale and distribution of its 
candy, is prejudicial and injurious to the public and its competitors, 
and is a restraint upon, and a detriment to, the freedom of fair and 
legitimate competition in the candy industry. 

Par. 8. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition, 
or rearrangement, to resell the same to the consuming public by lot 
or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prej- 
udice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before Charles P. Vicini 
and Henry M. White, examiners of the Commission, theretofore duly 
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designated by it, in support of the allegations of said complaint and 
in opposition thereto, and briefs filed herein; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is now ordered, That the respondent, Ostler Candy Co., a cor- 
poration, its officers, agents, representatives, and employees, in the 
offering for sale, sale and distribution in interstate commerce of 
candy, do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers packages or assortments of candy which 
are used, or which may be used, without alteration or rearrangement 
of the contents of such packages or assortments, to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said packages or assortments to the public. 

3. Packing or assembling in the same package or assortment of 

candy for sale to the public at retail bars of candy, together with 
a device commonly called a “push card,” which push card is for 
use, or which may be or is designed to be used, in distributing or sell- 
ing said candy to the public at retail. 
' 4, Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape of different colors or having centers of a different color, 
together with larger pieces of candy or other articles of merchandise, 
which said larger pieces of candy or other articles of merchandise are 
to be given as prizes to the purchaser procuring a piece of candy of 
a particular color or having a center of a particular color. 

5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “push card,” either with packages or assortments 
of candy or separately, bearing a legend or legends or statements 
informing the purchasing public that the candy is being sold to the 
public by lot or chance, or in accordance with a sales plan which con- 
stitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That respondent, Ostler Candy Co., a cor- 
poration, within 30 days after service upon it of this order, shall file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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In toe Matrer OF 


GLADE CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2848. Oomplaint, June 19, 1936—Decision, Aug. 4, 1938 


Where a corporation engaged in manufacture and sale of “straight” candy, and 
also of so-called “break and take,” “draw,” “deal,” or “chance” candy, pur- 
chase of which latter type is preferred by many consumers because of gam- 
bling feature connected with sale thereof, and sale and distribution of which, 
with opportunity of obtaining a prize or becoming a winner, teaches and 
encourages gambling, and large portion of which, along with “straight” 
candy, where unit of sale is 5 cents, is sold in service stations, pool halls, 
drug stores, cigar stands, taverns, and cafes— 

Sold, to jobbers and retailers, certain assortments of candy which were so packed 
and assembled as to involve, or were designed to or might involve, use of a 
lottery scheme when sold and distributed to consumers thereof, and which 
assortments consisted of (1) candy bars with push cards for distribution to 
consuming public under plan by which 5-cent purchaser received, in accord- 
ance with particular number or legend pushed from card by chance, one or 
more than one bar, with last push on card also securing additional bars; 
and (2) number of packages of candy of varying size, with punchboards 
for distribution to consuming public under plan by which specified packages, 
or nothing other than privilege of a punch, were secured by the 5-cent 
purchasers, in accordance with the particular numbers punched by chance, 
and as announced on the board’s explanatory legend ; 

Assembled and packed in such a manner that they were designed to be used 
and were used and resold, with its knowledge and intent, without alteration 
or rearrangement, to the purchasing public by lot or chance by retailers 
thereof, contrary to public policy and in competition with many manufac- 
turers who offer and sell their “straight” goods candy in the territory served 
by it in competition with the “chance” and “straight” candy of it and others 
selling similar and like assortments, and in competiton with many who 
regard such sale and distribution as contrary to public policy, as morally 
bad, and as encouraging gambling, and as injurious to the industry in result- 
ing in the merchandising of a chance or lottery instead of candy, and ag 
providing retailers with a means of violating the public policy and the laws 
of the several states, and some of whom, for such reasons, refuse to sell 
candy so packed and assembled that it can be resold to the public by lot or 
chance 3 

With result that retailers, finding more saleable such candy, bought from it and 
others employing such methods of sale, trade in both “straight” and “chance” 
candy was diverted to it and others using similar methods from said com- 
petitors who did not follow such practices, sales of exclusive “straight” 
eandy competitors, who could compete on even terms in the sale of their 
products only by furnishing to retailers candy to be sold by use of same or 
Similar devices, showed a marked decrease in their unwillingness to do so, 
public and competitors were prejudiced and injured, and there was a restraint 
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upon and a detriment to the freedom of fair and legitimate competition in 
the industry involved: 
Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Charles P. Vicinti and Mr. Henry M. White, trial 
examiners. 
Mr. P.C. Kolinski and Mr. Henry C. Lank for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Glade 
Candy Co., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said Act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, Glade Candy Co., is a corporation or- 
ganized and operating under the laws of the State of Utah, with its 
principal office and place of business located at 232 South Fifth 
East Street, Salt Lake City, Utah. Respondent is now, and for 
several years last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States 
of the United States, and causes and has caused its said products, 
when so sold, to be transported from its principal place of business 
in Salt Lake City, Utah, to purchasers thereof in other States of 
the United States at their respective places of business; and there 
is now, and has been for several years last past, a course of trade 
and commerce by said respondent in such candy between and among 
the States of the United States. In the course and conduct of said. 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers packages or assortments of candy so packed and as- 
sembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

' (a) One of said assortments, manufactured and distributed by the 
respondent, is composed of a number of boxes of assorted chocolate 
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candies, together with a device commonly called a “punchboard.” 
The said boxes of candy are distributed to the consuming public by 
means of said punchboard in the following manner: The sales by 
means of said punchboard are 5 cents each, and when a punch is 
made from said board a number is disclosed. The numbers begin 
with 1 and continue to the number of punches there are on the board, 
but the numbers are not arranged in numerical sequence. The board 
bears a statement or statements informing the prospective customer 
as to which numbers receive a box of candy. The purchasers of the 
last punch on each of three sections of the board each receive a box 
of chocolate candy. On a so-called 200-hole board 14 numbers call 
for a prize box of candy. A purchaser who does not qualify by 
obtaining one of the numbers calling for one of the boxes of candy 
or by punching the last number on the board receives nothing for 
his money other than the privilege of punching a number from the 
board. The boxes of candy are worth more than 5 cents each, and 
a purchaser who obtains one of the numbers calling for a box of 
candy receives the same for the price of 5 cents. The numbers on 
said board are effectively concealed from the purchasers or prospec- 
tive purchasers until a punch or selection has been made and the 
particular punch separated from the board. The boxes of candy in 
said assortment are thus distributed to purchasers of punches from 
said board wholly by lot or chance. 

(6) Another of said assortments is designated and described by 
respondent as “Play Ball,” and consists of a number of candy bars 
together with a device commonly called a push card. The candy 
contained in said assortment is distributed to purchasers in the 
following manner: 


The push card has a number of partially perforated discs, and when 

a push is made and the disc separated from the card, a legend is dis- 

closed. Sales are 5 cents each, and the card bears statements informing 
customers and prospective customers as follows: 


ALL WINNERS NO BLANKS 
FIO MB AR UNeve ses ph et he eee ee ae oe Receives 5 candy bars 
Spas SENG. oa a OR ee ee Eel eee Receives 4 candy bars 
PICT EERST ON 5 (he a RET Ep NE nh no Receives 3 candy bars 
Eel Sf SCO 6 7 rn Bi ty Oar ree By od Cape Receives 2 candy bars 
Base’ onl Ballig. 220 225 Eee OS See ee Receives 1 candy bar 
Woul, Balsa i) Los See es es Poe eee Receives 1 candy bar 
Out—biste-Sesieece 22 4 bere Se i ee ee ey ee es Receives 1 candy bar 


Last sale receives 6 Candy Bars 
The legends on the discs or pushes are effectively concealed from 
the purchaser and prospective purchaser until a selection has been 
made and the disc separated from the card. The fact as to whether 
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a purchaser receives one candy bar, two candy bars, four candy bars, 
five candy bars, or six candy bars for the price of 5 cents is thus 
determined wholly by lot or chance. 


Par. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments, resells said assortments to retail dealers, and 
said retail dealers, and the retail dealers to whom respondent sells 
direct expose said assortments for sale and sell said candy to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its product in accordance with 
the sales plans hereinabove set forth, and said sales plans have the 
capacity and tendency of inducing purchasers thereof to purchase 
respondent’s said products in preference to candy offered for sale 
and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a box of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an established public policy of the Government of the United 
States. The use by respondent of said method has the dangerous 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
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chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a. monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchaser of the benefit of free competition in said 
candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 19, 1936, issued and thereafter 
served its complaint in this proceeding upon the respondent, Glade 
Candy Co., a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer, testimony, and other evidence in support of the allegations of 
the complaint were introduced by P. ©. Kolinski, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
H. L. Mulliner and IF. W. James, attorneys for the respondent, before 
Charles P. Vicini and Henry M. White, examiners of the Commission. 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral argument of Henry C. Lank, counsel for the 
Commission. The respondent was not represented, although duly 
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notified of the time and place of such hearing; and the Commission, 
after duly considering the matter, and being fully advised in the 
premises, on June 17, 1937, issued and served its findings as to the facts 
and its conclusion drawn therefrom and its order to cease and desist 
from the practices complained of. 

On May 10, 1938, the respondent, by its attorney, Walter G. Moyle, 
filed a motion to vacate the findings as to the facts and the order to 
cease and desist theretofore entered by the Commission on June 17, 
1937, and further moved the Commission for leave to file a motion to 
modify the findings as to the facts and the order to cease and desist and 
for leave to file brief in support of said motion to modify and for leave 
to present oral argument in support of said motion. 'The Commission, 
after duly considering the motion to vacate the findings as to the facts 
and the order to cease and desist and the record, and being fully ad- 
vised in the premises, issued its order dated May 16, 1938, vacating the 
findings as to the facts and the order to cease and desist previously 
issued on June 17, 1937, and further, on May 16, 1938, entered and 
issued its order granting respondent leave to file brief on or before 
June 15, 1938, in support of its motion to modify, and setting the 
matter for oral argument for June 28, 1938, at 2 p. m. in the Commis- 
sion’s offices in Washington, D. C., copies of which orders were duly 
served upon respondent. 

On May 31, 1938, Attorney Walter G. Moyle withdrew his appear- 
ance as counsel for respondent. No brief on behalf of respondent 
was filed on or before June 15, 1938, or subsequent thereto, and re- 
spondent was not represented at the hearing scheduled for June 28, 
1938, whereupon on July 5, 1938, the Commission reset the matter for 
oral argument before the Commission on July 18, 1938, at 2 p. m. in 
the Commission’s office in Washington, D. C., and gave due notice 
thereof to respondent and its counsel of record. On July 15, 1938, 
Attorney H. L. Mulliner withdrew his appearance as counsel for 
respondent. The proceeding regularly came on for hearing before 
the Commission as scheduled on July 18, 1938, and respondent again 
not being represented, the Commission took the said matter under 
advisement. 

The Commission now having duly considered the matter on the 
entire record and being fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_ Paracraru 1. Respondent, Glade Candy Co., is a corporation 
organized under the laws of the State of Utah, with its principal office 
185514"—40—vou. 27 —46 
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and place of business located at 232 South Fifth East Street in Salt 
Lake City, Utah. Respondent is now and for several years last past 
has been engaged in the manufacture of candy in Salt Lake City and 
in the sale and distribution thereof to retail dealers and jobbers located 
in the State of Utah and in the States of Nevada, Wyoming, Idaho, 
and Colorado. It causes said candy, when sold, to be shipped or 
transported from its principal place of business in the State of Utah 
to purchasers thereof in Utah and in the other States of the United 
States as mentioned above. In so carrying on said business, respond- 
ent is and has been engaged in active competition with other corpora- 
tions and with partnerships and individuals engaged in the manu- 
facture of candy and in the sale and distribution thereof in commerce 
between and among the various States of the United States. Manu- 
facturers and distributors of candy who are located in the Eastern 
and Midwestern portions of the United States offer for sale and sell 
their products in the same territory in which respondent offers for 
sale and sells its straight and chance candies, and in competition with 
the respondent. é 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers and 
retail dealers certain assortments of candy so packed and assembled 
as to involve, or which are designed to involve, the use of a lottery 
scheme when sold and distributed to the consumers thereof. 

Several of such assortments manufactured, sold and distributed by 
respondent are composed of a number of bars of candy, together with 
a device commonly called a “push card.” The said bars of candy are 
distributed to the consuming public by means of said push card, in 
the following manner: The push card has a number of partially perfo- 
rated discs, and when a push is made and the disc separated from the 
card a number or legend is disclosed. Sales are 5 cents each, and the 
card bears a statement or statements informing customers and pros- 
pective customers that all the numbers or legends pushed from said 
card receive one bar of candy, but that certain specified numbers or 
legends receive one or more additional bars of candy. The push card 
also bears a legend stating that the last push on the card receives a 
specified number of additional bars of candy. All purchasers receive 
one bar of candy, but purchasers obtaining the specified numbers or 
legends receive additional bars of candy of the same size and quality. 
The numbers or legends on said card are effectively concealed from the 
purchaser or prospective purchaser until a push or sale has been made 
and the particular push separated from the card. The additional bars 
of candy in said assortment are thus distributed to purchasers of 
pushes from said card wholly by lot or chance. 
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Respondent also distributes several assortments composed of a num- 
ber of packages of candy of varying size, together with a device com- 
monly called a “punchboard.” The said packages of candy are 
distributed to the consuming public by means of said punchboard, in 
the following manner: The punchboard has a number of holes in which 
slips of paper bearing numbers are secreted. The slips of paper and 
the numbers thereon are effectively concealed from purchasers and 
prospective purchasers until a punch or selection has been made and 
the particular slip of paper separated from the board. The punch- 
board has printed at the top thereof various statements or legends 
informing purchasers and prospective purchasers that certain numbers 
receive specified packages of candy. Sales are 5 cents each, and the 
packages of candy contained in said assortment are distributed to the 
consuming public in accordance with the legends at the top of said 
punchboard. The fact as to whether a purchaser receives one of the 
packages of candy or nothing other than the privilege of punching a 
number from said board for the price of 5 cents is thus determined 
wholly by lot or chance. 

Par. 3. The candy assortments involving the lot or chance feature as 
above described are generally referred to in the candy trade or industry 
as “draw” or “deal” assortments, and may be designated as “chance” 
candy. Assortments of candy without the lot or chance feature in con- 
nection with their resale to the public are generally referred to in the 
candy trade or industry as “straight” goods. These terms will be used 
hereafter in these findings to distinguish these separate types of 
assortments. 

Par. 4. The jobbers to whom respondent sells its assortments resell 
the same to retail dealers. Respondent also sells its said assortments 
direct to retail dealers. Numerous retail dealers purchase the assort- 
ments described in paragraph 2 above, from respondent either directly 
or indirectly, and such retail dealers display the said assortments for 
sale to the public as packed by respondent, and the candy contained in 
said assortments is generally sold and distributed to the consuming 
public in accordance with respondent’s sales plans, as above described. 

As a result of complaints and orders to cease and desist issued by 
it, a number of manufacturers and distributors of candy have discon- 
tinued their interstate shipment of “draw” or “deal” assortments, 
otherwise designated as “chance” candy, and such manufacturers and 
distributors have allowed their local representatives to procure push- 
cards and punchboards and candies separately by interstate shipment 
and thus to assemble “chance” candy assortments and to use and dis- 
pose of such assortments in intrastate commerce so as to avoid the 
distribution of such assortments in interstate commerce. The majority 
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of the candy sold and distributed by respondent is “straight” mer- 
chandise, but all of its salesmen also offer its “chance” candies to 
respondent’s customers in the States of Nevada, Wyoming, Idaho, and 
Colorado, as well as in the State of Utah, and its sales of “chance” 
candy assortments are substantial. 

A large portion of chance candy assortments where the unit of sale 
is 5 cents, as is the case with the “chance” candy assortments distrib- 
uted by this respondent, are sold in service stations, pool halls, drug 
stores, cigar stands, taverns, and cafes. The evidence shows that such 
retail outlets do not restrict their offering to chance assortments but 
also offer and sell straight candies and confections. 

Par. 5. All sales made by respondent, whether to jobbers or to 
retailers, are absolute sales, and respondent retains no control over said 
assortments after they are delivered to the jobber or retail dealer. 
The assortments are assembled and packed in such manner that they 
are designed to be used and are used by the retail dealer for distribu- 
tion to the purchasing public by lot or chance without alteration or 
rearrangement. In the sale and distribution to jobbers for resale to 
retail dealers and to retail dealers direct. of the assortments of candy 
described in paragraph 2, respondent has knowledge that said candy 
will be resold to the purchasing public by retail dealers by lot or 
chance, and it packs such candy in the way and manner described so 
that, without alteration, addition, or rearrangement thereof, it may be 
resold to the public by lot or chance by said retail dealers. 

Par. 6. There are in the United States many manufacturers of candy 
selling and offering for sale such candy in the territory served by this 
respondent who do not manufacture and sell “chance” assortments of 
candy and who offer for sale and sell their “straight” goods in inter- 
state commerce in competition with the “chance” and “straight” candy 
of respondent and others selling similar or like assortments, and trade 
and custom are unfairly diverted to respondent and others offering 
similar assortments from such competitors because of the gambling or 
lottery feature connected with the “chance” assortments as hereinabove 
described. Witnesses from several branches of the candy industry 
testified in this proceeding, and the Commission finds that many con- 
sumers prefer to make purchases from “chance” candy assortments 
because of the gambling feature connected with its sale. The sale and 
distribution of “chance” candy which has connected with its sale the 
means or opportunity of obtaining a prize or becoming a winner teaches 
and encourages gambling. 

Par. 7. The sale and distribution of candy by the retailers by the 
methods described herein is the sale and distribution of candy by lot 
or chance and constitutes a lottery or gaming device. The Commission 
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finds that many competitors regard such sale and distribution as con- 
trary to public policy, as morally bad and encouraging gambling; as 
injurious to the candy industry because it results in the merchandising 
of a chance or lottery instead of candy; and as providing retail mer- 
chants with a means of violating the public policy and the laws of the 
several States. Because of these reasons, some competitors of respond- 
ent refuse to sell candy so packed and assembled that it can be resold 
to the public by lot or chance. These competitors are thereby put to a 
disadvantage in competing. The retailers, finding that they can dis- 
pose of candy more easily by the “chance” method, buy candy from 
respondent and others employing the same methods of sale, and thereby 
trade in both “straight” candy and “chance” candy is diverted to 
respondent and others using similar methods from said competitors 
who do not use said methods. Such competitors can compete on even 
terms in the sale of “straight” candy only by furnishing to retailers 
candy to be sold by the use of the same or similar devices, This they 
are unwilling to do, and their sales of “straight” candy show a marked 
decrease. The use of such methods by respondent, in the sale and 
distribution of its candy, is prejudicial and injurious to the public and 
its competitors, and is a restraint upon and a detriment to the freedom 
of fair and legitimate competition in the candy industry. 

Par. 8. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or packages of candy so packed 
and assembled as to enable retail dealers, without alteration, addition, 
or rearrangement, to resell the same to the consuming public by lot or 
chance is contrary to public pplicy. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Charles P. Vicini and 
Henry M. White, examiners of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said complaint and in 
opposition thereto, and briefs filed herein; and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Glade Candy Co., a corporation, 
its officers, directors, agents, representatives, and employees, in the 
offering for sale, sale, and distribution in interstate commerce of 
candy, do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers direct, candy so packed and assembled that 
sales of said candy to the general public are to be made, or may be 
made, by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers packages or assortments of candy which are 
used, or may be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy con- 
tained in said assortments to the public. 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device com- 
monly called a “push card,” or a device commonly called a “punch- 
board,” for use, or which may be used, in distributing or selling said 
candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a 
device commonly called a “push card,” or a device commonly called a 
“punchboard,” either with packages or assortments of candy or sepa- 
rately, bearing a legend or legends or statements informing the pur- 
chasing public that the candy is being sold to the public by lot or 
chance, or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

It is further ordered, That the respondent, Glade Candy Co., a cor- 
poration, shall, within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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HARRY A. RIPPNER AND LOUIS G. RIPPNER, DOING BUSI- 
NESS AS JOHN HANCOCK PEN COMPANY 


COMPLAINT, FINDINGS. AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3244. Complaint, Oct. 13, 1937—Decision, Aug. 4, 1938 


Where two individuals, engaged in the sale and distribution of fountain pens 
among the several States and in the District of Columbia, in competition with 
many who sell and distribute such products and do not misrepresent the 
character or quality thereof, in advertising the same by circulars sent through 
the mails— 

(a) Falsely represented that the customary and usual retail value or price of 
their said pens was greatly in excess of the advertised price, and that said 
products were obtainable at the price advertised for only a limited time, 
through such statements as “A $5.00 Vatugr For Onty 60¢—THIs CERTIFICATE 
is worth $4.40 To You For a Limited Time Only,” facts being that pens in 
question were intended to be and were sold in usual course of trade without 
certificate for a price of approximately 60 cents, aS advertised, such certificate 
did not have a value of $4.40 or any value whatever, and offer to sell was not 
limited as to time, but was regular or customary offer or price asked for such 
pens in usual course of trade; 

(b) Represented that their said pens were of a character and quality different 
from and superior to those of comparable price, and were equal in value to 
pens costing from $5 upward, through such statements as “A $5.00 value,” 
ete., “This certificate and 60 cents entitles the sender to one of our Genuine 
Indestructible $5.00 VacuuM FILier Sackiess Fountain PEnNs,” “This pen 
holds 200% more ink than any ordinary fountain pen on the market,” and 
“Instead of spending our advertising appropriation on Radio,” etc., “we have 
adopted this plan of introducing our pens,” facts being pens, as above set 
forth, did not have a value of $5, but a much smaller value, were not different 
from or superior to competitive pens selling for approximately the same 
amount, and did not hold 200 percent more ink than any ordinary fountain 
pen on the market ; 

(c) Represented, as aforesaid, that the said pens had an unbreakable barrel, and 
that the nib thereof was of “Duragold,” unbreakable and guaranteed for last- 
ing smoothness in writing, facts being that said pen points were not gold or 
gold alloy, as imported or implied by use of said term, but were very thinly 
gold plated, and aforesaid statements and representations were misleading ; 

With capacity and tendency to mislead and deceive a substantial portion of pur- 
chasing public into mistaken and erroneous belief that aforesaid representa- 
tions were true, and into purchase of their said product by reason of such 
belief, and with result that trade was diverted unfairly to them from com- 
petitors who do not adopt, use, or follow similar acts and practices in 
connection with sale of their respective products; to the substantial injury of 
competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 
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Before Ur. Miles J. Furnas, trial examiner. 
Mr. Morton Nesmith for the Commission. 
Mr. Robert S. Garson, of Cleveland, Ohio, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Harry A. Rippner 
and Louis G. Rippner, individually, and doing business under the 
trade name and style of John Hancock Pen Co., hereinafter referred 
to as respondents, have been and are using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act of Congress, 
and it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Harry A. Rippner, is and has been, an 
individual trading under the name of the John Hancock Pen Co. for 
several years last past, and more recently the respondents Harry A. 
Rippner and Louis G. Rippner, individuals, have been doing business 
under the same trade name, with their principal office and place of 
business at 1514 Prospect Avenue in the city of Cleveland, State of 
Ohio. The respondents are now, and have been for several years last 
past, engaged in the business of selling and distributing fountain pens 
in commerce as hereinafter set out. 

Par. 2. Respondents, being engaged in business as aforesaid, have 
caused said fountain pens, when sold by them, to be transported from 
their principal office and place of business in the State of Ohio to the 
purchasers thereof located at various points in States of the United 
States other than the State from which said shipments were made, and 
in the District of Columbia. There is now, and has been, at all times 
mentioned herein, a constant current of trade and commerce in said 
fountain pens so sold and distributed by respondents between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 38. In the course and conduct of said business, respondents are 
now and have been in substantial competition with other individuals, 
firms, and corporations engaged in the business of selling and distribut- 
ing fountain pens in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said fountain pens, the respondents 
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have advertised their fountain pens by the use of circulars sent through 
the United States mails to prospective purchasers, in which the follow- 
ing statements appear: 


60¢ A $5.00 VALUE FOR ONLY, 60¢ 


THIS CERTIFICATH is worth $4.40 TO YOU 


For a Limited Time Only 
* * i * * % * 
This certificate and 60 cents entitles the sender to one of our Genuine Indestruc- 
tible $5.00 VACUUM FILLER SACKLESS FOUNTAIN PENS. Visible ink 


supply. 

* * * * * * * 
This pen holds 200% more ink than any ordinary fountain pen on the market. 
AN AMAZING INTRODUCTORY OFFER. Introducing the New John Han- 

eock Indestructible Vacuum Filler, Sackless, Fountain Pen. Instead of spending 
our advertising appropriation on Radio, Magazine, and Newspaper advertising, 
we have adopted this plan of introducing our pens. 


INTRODUCTORY PRICE ON JOHN HANCOCK SACKLESS FOUNTAIN PENS 
60¢ 
No Repair Bills . No Lever Filler . No Pressure Bar. 
And you can write for ONE MONTH on ONE FILLING. 


MONEY BACK IF NOT 100% SATISFACTORY. Transparent Barrel. You 
can see the Ink. 

NOTE THESE FEATURES 

Hard, Unbreakable Barrel. 

Clip and Band are 14k gold plated Pen Point is of duragold, unbreakable, 
and guaranteed for lasting smoothness in writing. 

Printed Life-Time Guarantee with each Pen. 

Embodying the same sensational new principal for filling that is used in the 
highest priced pens from $5.00 and up. 

Through such statements: and others similar thereto not herein 
set out, respondents represent that the customary and usual retail 
value or price of said pens are greatly in excess of their advertised 
price; that said pens are obtainable at the advertised price for only 
a limited time; that said pens are of a quality and character different 
from and superior to other pens of comparable price, and that said 
pens are equal in value to pens costing from $5 upwards. 

Par. 5. In truth and in fact the respondents’ pens are not of $5 
value and are not equal in value of price to pens having such value 
or price, but are of a type having a value much less than $5, and are 
ordinarily sold in the usual course of trade for approximately the 
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price advertised as a special introductory price for said pens. The 
certificate referred to in said advertising does not have a value of 
$4.40 or any value whatever, as said pens are intended to be and are 
sold in the usual course of trade without the certificate, for the price 
of approximately 60 cents as advertised. Said pens are not different 
from or superior to competitive pens selling for approximately the 
same amount. The statement “for a limited time only” is misleading 
and untrue, and the offer to sell said pens at the price advertised was 
not and is not limited as to time, but is the regular or customary 
offer and price asked for said pens in the usual course of trade. The 
statement that each of said pens “holds 200% more ink than any 
ordinary fountain pen on the market” is false, misleading, and untrue. 
The statement that the pen is of “Duragold, unbreakable, and guar- 
anteed for lasting smoothness in writing” is misleading. The use 
of the word “Duragold” is misleading, because it imports or implies 
that respondents’ pen points are gold or gold alloy, when in truth 
and in fact said pen points are very thinly gold plated. 

Par. 6. The respondents’ foregoing acts and practices, as herein- 
above set out, in the sale and distribution of their fountain pens, 
have had, and have, the tendency and capacity to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
mistaken and erroneous belief that the representations hereinabove 
set out in paragraph 4 are true and into the purchase of respondents’ 
products on account of said mistaken and erroneous beliefs induced 
as aforesaid. As a result thereof trade has been, and is, unfairly 
diverted to respondents from, competitors in commerce among and 
between the various States of the United States who do not adopt, 
use, or follow similar acts and practices in connection with the sale 
of their respective products. 

Par. 7. There are among competitors of respondents many indi- 
viduals, firms, and corporations who sell and distribute fountain pens 
in commerce as hereinbefore described, who do not misrepresent the 
character or quality of their fountain pens. As a consequence of 
respondents’ practices substantial competition in commerce among 
and between the various States of the United States has been sub- 
stantially injured. 

Par. 8. The above and foregoing acts and practices of the respond- 
ents have been and are to the prejudice of the public and of respond- 
ents’ competitors, as aforesaid, and have been and are unfair methods 
of competition within the meaning and intent of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 


powers and duties, and for other purposes,” approved September 26, 
1914, 
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Report, FINpINGs AS TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 13, 1987, issued, and on 
October 15, 1937, served, its complaint upon the respondents, Harry A. 
Rippner and Louis G. Rippner, individually, and doing business under 
the trade name and style of John Hancock Pen Co., charging them 
with the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, the respondents through their 
attorney, Robert S. Garson, executed a stipulation as to the facts in 
and by which the respondents agreed that the facts so stipulated may 
be taken as the facts in this proceeding and in lieu of the testimony in 
support of the charges stated in the complaint or in opposition thereto; 
and that said Commission may proceed upon said statements of facts 
to make its report stating its findings as to the facts (including infer- 
ences which it may draw from said stipulated facts) and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
presentation of argument or the filing of briefs. The facts stipulated 
embrace all of the material allegations of the complaint. Thereafter 
the proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer, and the stipulation as to the 
facts, and the Commission having duly considered the same, and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Harry A. Rippner, an individual, is and 
has been trading under the name of John Hancock Pen Co. for several 
years last past, and more recently the respondents, Harry A. Rippner 
and Louis G. Rippner, individuals, have been doing business under 
the same trade name, with their principal office and place of business 
at 1514 Prospect Avenue, in the city of Cleveland, State of Ohio. -Re- 
spondents are now and have been for several years past engaged in the 
business of selling and distributing fountain pens in commerce among 
and between the several States of the United States and in the District 
of Columbia. 

Par. 2. Respondents have caused their fountain pens when sold by 
them to be transported from their principal office and place of business 
located in the State of Ohio, to purchasers thereof located at various 
points in the States of the United States other than the State from 
which said shipments were made, and in the District of Columbia. 
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There is now and has been a course of trade and commerce in said foun- 
tain pens so sold and distributed by respondents between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business respondents are 
now, and have been in substantial competition with other individuals, 
firms, and corporations engaged in the business of selling and distribut- 
ing fountain pens in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their fountain pens, respondents have 
advertised their fountain pens by the use of circulars sent through the 
United States mails to prospective purchasers in which the following 
statements appear : 


60¢ A $5.00 VALUE FOR ONLY 60¢ 


THIS CERTIFICATH is worth $4.40 TO YOU 
For a Limited Time Only 

* ® * * * * * 

This certificate and 60 cents entitles the sender to one of our Genuine Inde- 
structible $5.00 VACUUM FILLER SACKLESS FOUNTAIN PENS. Visible ink 
supply. 

* * * * * * * 
This pen holds 200% more ink than any ordinary fountain pen on the market. 
AN AMAZING INTRODUCTORY OFFER. Introducing the New John Han- 

cock Indestructible Vacuum Filler, Sackless, Fountain Pen. Instead of spending 
our advertising appropriation on Radio, Magazine and Newspaper advertising, we 
have adopted this plan of introducing our pens. 


INTRODUCTORY PRICE ON JOHN HANCOCK SACKLESS 


FOUNTAIN PENS 
60¢ 


No Repair Bills . No Lever Filler . No Pressure Bar. 
And you can write for ONE MONTH on ONE FILLING. 


MONEY BACK IF NOT 100% SATISFACTORY. Transparent Barrel, You 
ean see the Ink. 


NOTE THESE FEATURES 
Hard, Unbreakable Barrel. 
Clip and Bend are 14k gold plated. 
Pen Point is of duragold, unbreakable and guaranteed for lasting smooth- 
ness in writing. 
Printed Life-Time Guarantee with each Pen. 
Wmbodying the same sensational new principle for filling that is used in the 
highest priced pens from $5.00 and up. 


Through the use of the above set out statement and others similar 
thereto, and not herein set out, respondents represent that. the custom- 
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ary and usual retail value or price of said pens are greatly in excess 
of their advertised price; that the pens are obtainable at the adver- 
tised price for only a limited time; that the pens are of a quality and 
character different from and superior to other pens of comparable 
price; and that the pens are equal in value to pens costing from $5 
upwards, 

Par. 5. The respondents’ pens are not of $5 value, and are not equal 
in value or price to pens having such value or price, but are of a type 
having a value much less than $5 and are ordinarily sold in the usual 
course of trade at the price advertised as the introductory price for 
the pens. The certificate above referred to in respondents’ advertising 
does not have the value of $4.40, or any value whatever, as the pens 
are intended to be and are sold in the usual course of trade without 
the certificate for a price of approximately 60 cents, as advertised. 
The pens are not different from or superior to competitive pens sell- 
ing for approximately the same amount. The statement “for a limited 
time only” is misleading and untrue, and the offer to sell the pens at 
the price advertised was not and is not limited as to time, but is the 
regular or customary offer or price asked for said pens in the usual 
course of trade. 

The statement that each of the pens “holds 200% more ink than any 
ordinary fountain pen on the market” is false, misleading, and un- 
true; the statement that the pen is of “Duragold, unbreakable and 
guaranteed for lasting smoothness in writing” is misleading; the 
use of the word “Duragold” is misleading because it imports or im- 
plies that the respondents’ pen points are gold or gold alloy and the 
pen points are not gold or gold alloy, but are very thinly gold plated. 

There are among competitors of respondents many individuals, firms 
and corporations who sell and distribute fountain pens in commerce 
who do not misrepresent the character or quality of their fountain pens. 

Par. 6. The acts and practices used by respondents in the sale and 
distribution of their fountain pens and herein described have had, and 
have, the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the mistaken and erroneous belief 
that the representations herein referred to are true, and into the pur- 
chase of respondents’ product because of said mistaken and erroneous 
belief. As a result thereof trade has been diverted unfairly to re- 
spondents from competitors in commerce among and between the 
various States of the United States who do not adopt, use, or follow 
similar acts and practices in connection with the sale of their respective 
products. As a consequence of respondents’ acts and practices, com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia has been substantially 
injured. 
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The aforesaid acts and practices of the respondents or Harry A. 
Rippner and Louis G. Rippner, individually, and doing business under 
the trade name and style of John Hancock Pen Co., are to the preju- 
dice of the public and of respondents’ competitors, and constitute un- 
fair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 

sion upon the complaint of the Commission, the answer of respondents 
and a stipulation as to the facts in lieu of testimony, the filing of briefs 
having been waived and oral argument not having been requested, and 
the Commission having made its findings as to the facts and its con- 
clusion that respondents have violated the provisions of the Federal 
Trade Commission Act. 
' It is ordered, That respondents, Harry A. Rippner and Louis G. 
Rippner, individually, and doing business under the trade name and 
style of John Hancock Pen Co. or under any other name or through 
any corporate or other device, their servants, agents, employees, and 
representatives, in connection with the offering for sale, sale, and dis- 
tribution of fountain pens in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing, directly 
or indirectly : 

1. That the customary and usual retail value or price of their foun- 
tain pens are greatly in excess of the advertised price, when such is not 
the fact; 

2. That their products are obtainable at a certain advertised price 
for only a limited time, when in truth and in fact said products can 
be obtained at the advertised price at all times; 

3. That their fountain pens are of a character and quality different 
from and superior to pens of comparable price, and that their pens are 
equal in value to pens costing from $5 upwards; 

4. That their fountain pens hold 200 percent, or any other stated 
amount or percent, more ink than any ordinary fountain pen on the 
market, unless and until such be the fact; 

5. That their fountain pens have an unbreakable barrel, or that the 
nib thereof is of “Duragold,” unbreakable and guaranteed for lasting 
smoothness in writing, unless and until said barrels are unbreakable 
and said nibs are of 14 karat gold fineness. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order, 
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In THE Marrer or 


AMERICAN COLLEGE, AMERICAN UNIVERSITY, AND 
DENTON N. HIGBE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2648. Complaint, Dec. 7, 1935—Decision, Aug. 5, 1938 


Where two corporations which (1) occupied the same building and were headed, 
managed, controlled, and dominated by the same individual, and different 
addresses of which, as used by said individual in advertisements thereof, 
designated merely separate entrances to aforesaid building; (2) conducted 
correspondence schools and sold courses prepared virtually entirely, if not 
entirely, by said individual, and faculty of which was limited to such indi- 
vidual with occasional assistance of two part-time employees; (8) were re- 
spectively engaged in advertising and selling, to persons in the various 
States and the District of Columbia, courses of instruction in (a) “physio- 
therapy,” “chiropractics,” “nursing,” and psychoanalysis,” and in (b) mak- 
ing and fitting of arch supports; and (4) conferred variously styled degrees 
without requiring, as a condition precedent, any term of residence or attend- 
ance in their so-called “college” or “university”; in substantial competition 
with those engaged in the sale of similar courses in such subjects who do not 
represent themselves as being either a college or university, and with those 
individuals, colleges, and universities who equip students in the above-named 
subjects and in proper practice in chiropody and phases of the medical pro- 
fession involved, and with schools, colleges, and universities which give 
courses Similar to those advertised and sold by them, require actual residence 
or attendance of students thereof, offer both practical and theoretical train- 
ing in their courses and maintain faculties and laboratories for personal and 
practical training, and upon completion of prescribed courses confer variously 
styled degrees— 

Made use of their corporate names, respectively including words “College” and 
“University,” in advertising their said business in newspapers and periodicals 
of national circulation, and in other pamphlets and catalogs of national dis- 
tribution, and represented therein to the public and prospective students that 
they were, respectively, a college and a university, and purported to equip 
students in the proper practice of psychology, psychiatry, nursing, physio- 
therapy, and in the proper practice of chiropody and those phases of the 
medical profession dealing with the care, restoration and treatment of feet ; 

Notwithstanding fact both theoretical and practical knowledge of general psy- 
chology, pathology, use of electrical apparatus, bacteriology, and similar 
and allied subjects is necessary to proper understanding of the rudiments 
essential to proper practice in the before-mentioned field, adequate knowledge 
of such subjects cannot be obtained by means of correspondence course, and 
they did not operate a curriculum embracing those various and varied sub- 
jects offered by schools and universities as leading to qualification for degree 
or degrees, as Such curricula are generally and popularly understood by mem- 
bers of the public, courses of instruction offered by them as Successful basis 
for qualification for various degrees were not, of themselves, sufficient to en- 
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able the recipient properly to practice within the field, for which the same 
were offered as adequate and competent qualifications, they did not under- 
take to teach arts and sciences as commonly or usually taught in colleges 
or universities, were not institutions competent to confer degrees in that 
they had no facilities for personal instruction, required no actual residence, 
maintained no laboratories or classrooms, ete., where students were required 
to study, ete., did not require the basic preparation for degrees usually re- 
quired by colleges or universities as generally understood to apply to colleges 
or universities, and respectively did not conduct or constitute a college: or 
university within the proper or general conception of the words; 

With capacity and tendency, through unqualified use of aforesaid words and 
aforesaid acts and practices, to mislead and deceive prospective students into 
mistaken and erroneous belief that said corporations, respectively, consti- 
tuted in fact a college or a university, as commonly and properly understood 
by the public, and with effect of inducing prospective students, because of 
such belief, to enroll and pay for the courses offered and sold by them, and 
with the result that the acts and practices of said individual, as thus reflected 
in the direction, management, and control of the policies and business of 
said corporations, caused diversion of patronage in commerce from com- 
petitors to them: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Ur. John J. Keenan, trial examiner. 
Mr. James I. Rooney and Mr. Alden S. Bradley for the Commission. 
Mr. Leo Conlon, of Chicago, Il., for respondents. 


CoMPrLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that the respond- 
ents, American College, a corporation, American University, a corpora- 
tion, and Denton N. Higbe, individually and as president and principal 
stockholder of respondent, American College, and as president and 
principal stockholder of respondent American University, hereafter 
referred to as respondents, have been and now are using unfair meth- 
ods of competition is commerce, as “commerce” is defined in said act, 
and it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint and 
states its charges in that respect as follows: 

Paracrary 1. Respondent, American College, is a corporation duly 
organized and existing under and by virtue of the laws of the State 
of Illinois, and having its principal place of business in the city of 
Chicago, in said State of Illinois. Respondent, American University, 
is a corporation duly organized and existing under and by virtue of 
the laws of the State of Illinois, and having its principal place of busi- 
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ness in the city of Chicago, in said State of Illinois. Respondent, 
Denton N. Higbe, is the principal stockholder and controls the respond- 
ent corporations, American College and American University, and as 
such principal stockholder manages and directs their policies. Re- 
spondent, Denton N. Higbe, has his place of business in the city of 
Chicago, State of Illinois. The principal place of business of all the 
respondents is one and the same, to wit, 510 North Dearborn Street, 
Chicago, Il. 

Respondents conduct a business commonly known as a correspond- 
ence school which consists of the sale and delivery by mail, and by 
other means of transportation, of certain courses of instruction to 
subscribers or purchasers thereof located in States other than the State 
of Illinois. After the said courses of instruction have been subscribed 
for or purchased, the respondents ship or cause to be transported from 
their principal place of business in the city of Chicago, State of Ili- 
nois, the printed matter, examination questions, charts, information, 
and paraphernalia comprising the said course of instruction to the pur- 
chasers thereof located in States other than the State of Illinois. Said 
subscribers or purchasers are members of the general public and are 
hereinafter referred to as students. 

In the course and conduct of their said businesses, respondents are 
in substantial competition with other corporations and individuals 
and with firms and partnerships engaged in the sale and interstate 
delivery, by mail and other means of transportation, of courses of 
instruction to subscribers and purchasers thereof located in the various 
States of the United States. 

Par, 2. Respondent, American College, incorporated and in exist- 
ence since 1915, and acting under the control of said Denton N. Higbe, 
‘in the course and conduct of its business, advertises and offers for sale 
and does sell in States other than the State of Illinois, a course of 
instruction designated as “Pedopractic.” This course of instruction 
is represented by the respondent, American College, as a course of in- 
struction in correcting abnormal conditions of the foot. It teaches the 
proper care of the feet, proper posture, how to stand and walk, how to 
make and fit foot supports to correct various ailments of the feet, and 
the proper use of shoes and stockings. And as the respondent claims, 
prepares the students to practice in such work as a profession. 

Par. 3. Respondent, American College, advertises in periodicals of 
national circulation for students. In such advertisements the respond- 
ent uses its corporate and trade name “American College” and also 
represents to the public and to its students and prospective students by 
the use of its corporate name and by other means that it is a “college.” 

185514"—40—vor, 27-47 
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A “college,” as commonly understood by the public and particularly 
by those seeking education, is an educational institution of higher 
learning, empowered to confer degrees, with a faculty of learned 
persons acting as instructors, in the various higher branches of learning 
embraced in the curriculum, which curriculum includes the liberal arts 
and sciences. 

In truth and in fact respondent, American College, is not a “college” 
and does not conduct a “college” within the popular and general con- 
ception of the word; and it does not undertake to teach the arts and 
sciences usually taught in colleges, or any of them, nor does it teach 
or undertake or pretend to teach any art, science, or branch of learning 
other than the subject particularly described in paragraph 2 of the 
complaint. The respondent is without authority to confer degrees, it 
has no faculty, as the same is popularly understood, it is without 
facilities for personal instruction, in that it has no classroom, lecture 
hall, or laboratory such as are requisite to the proper functioning of a 
college. 

Par. 4. Respondent, American University, has at various times since 
its organization in 1913 and since 1924, acting under the control of the 
respondent, Denton N. Higbe, conducted courses by means and in the 
manner outlined in paragraph 1 hereof in “physiotherapy,” “chirop- 
ody,” and “psychoanalysis,” the said course in “psychoanalysis” being 
the most recent course conducted by the said respondent. As set forth 
in the said respondent’s prospectus, which is mailed to prospective 
students, “psychoanalysis” is a method of disclosing and analyzing 
mental states and activities. Said course consists of 32 lessons by cor- 
respondence. Examination questions are submitted to the student, for 
which the student is required to prepare written answers to be sent for 
criticism and correction, and, as the respondent claims, the writing of 
these answers serves to firmly impress upon the student’s mind the facts 
he should retain, and that they “also enable his instructors to learn 
how well the student is mastering the lessons and what additional 
instruction he needs, if any.” 

Par. 5. Respondent, American University, advertises in periodicals 
of national circulation for students. In such advertisements the re- 
spondent uses its corporate and trade name “American University” 
and also represents by the use of its corporate name and otherwise to 
the public and to its students and prospective students that it is a 
“university.” A “university” is understood by the public to be an 
educational institution organized for teaching and study in the higher 
branches of learning and in which the education imparted is universal, 
embracing many branches such as arts, sciences, and all manner’ of 
learning, and empowered to confer degrees with a faculty of learned 
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persons acting as instructors and offering one or more special branches 
of learning, such as theology, law, and medicine. 

In truth and in fact respondent, American University, is not a 
“university” and does not conduct a “university” within the popular 
and general conception of the word; it does not undertake to teach the 
arts and sciences usually taught in universities or any of them, nor does 
it teach or undertake or pretend to teach any art, science, or branch of 
learning other than the subjects particularly described in paragraph 4 
of this complaint. The respondent is without authority to confer de- 
grees, it has no faculty or instructors, as the same is popularly under- 
stood. It is without facilities for personal instruction in that it has 
neither classrooms, lecture halls, or laboratories such as are requisite 
to the proper functioning of a university. 

The use of the names “college” and “university” by the respondents, 
American College, American University, and by Denton N. Higbe as 
the managing director of both corporations, is false and misleading and 
has the tendency and capacity to deceive prospective students, and in 
fact does deceive prospective students and induces them to enroll and 
subscribe for respondents’ courses, and has caused students to purchase 
respondents’ courses in such erroneous beliefs. Thereby trade is di- 
verted to the respondents from their competitors, who do not make 
such misrepresentations. Thereby substantial injury is done by the 
respondents to substantial competition in interstate commerce. 

Par. 6. The acts and practices of the respondents are all to the 
prejudice of the public and of competitors of the respondents, and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


Report, Frnpines as TO THE Facrs, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 7, 1935, issued and 
served its complaint in this proceeding upon respondents, American 
College, a corporation, American University, a corporation, and Den- 
ton N. Higbe, an individual, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and filing of re- 
spondents’ answers thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by James I. 
Rooney, attorney of the Commission, before J. J. Keenan, an exam- 
iner of the Commission, theretofore duly designated by it, and in 
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opposition to the allegations of the complaint by Leo Conlon, attor- 
ney for the respondents, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission upon the said complaint, the answers thereto, testimony and 
other evidence and briefs in support of the complaint and in defense 
thereto (no request for oral argument having been made), and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts, and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, American College and American Uni- 
versity, are corporations organized and existing under and by virtue 
of the laws of the State of Illinois, each having its principal office 
and place of business in the city of Chicago, in the State of Illinois. 
Denton N. Higbe is the president of each of said corporations, owns 
or controls 240 of the outstanding 250 shares of the capital stock of 
the American College, and 48 of the outstanding 50 shares of the 
capital stock in American University, and manages, directs, and con- 
trols their policies and business from his place of business at 510 
North Dearborn Street, city of Chicago, State of Illinois, which is 
the address of each of the corporate respondents. 

The corporate respondents, American College and American Uni- 
versity, were incorporated in the years 1915 and 1913, respectively, 
and at all times since their incorporation have operated and con- 
ducted in their respective corporate names what is generally under- 
stood and known by the public to be correspondence schools. 

In the course and conduct of their said businesses, each of the cor- 
porate respondents advertise the same in newspapers, magazines, peri- 
odicals of national circulation, and other pamphlets and catalogs of 
national distribution, using their corporate names in such advertise- 
ments, and represent to the public and to prospective students that 
they are respectively a “college” and a “university.” 

Par. 2. The business of the respondent, American University, is 
now, and for many years past has been advertising and selling to 
persons located in the various States of the United States and the 
District of Columbia various courses of instruction in “physio- 
therapy,” “chiropractics,” “nursing,” and “psychoanalysis.” The 
business of the respondent American College is, and for a long period 
of years has been, advertising and selling courses of instruction in the 
making and fitting of arch supports. Each of such institutions con- 


AMERICAN COLLEGE ET AL. 705 
699 Findings 


fers variously styled degrees. Respondent American College confers 
the degree “pedopractor” and respondent American University con- 
fers the degree “chiropractor,” and has, upon occasion, conferred a 
degree designated as “Dr. of Chiropractics” upon persons completing 
the correspondence course sold by them. 

Par. 3. In the course and conduct of their said businesses, respond- 
ents are in substantial competition with other persons, firms, and 
corporations likewise engaged in the sale of similar courses of in- 
struction and textbooks in the various States of the United States 
and the District of Columbia, and who do not represent themselves, 
by advertising or otherwise, to be either a “college” or a “university.” 

Par. 4. Respondents purport to equip students in the proper prac- 
tice of psychoanalysis, psychiatry, nursing, physiotherapy, and also 
in the proper practice of chiropody and those phases of the medical 
profession dealing in the care, restoration, and treatment of feet. 

There are among the competitors of the respondents those indi- 
viduals, colleges, and universities who equip students in the above- 
named subjects and in the proper practice of chiropody and those 
phases of the medical profession to which reference has last been 
made. 

Par. 5. There are among the competitors of the respondents vari- 
ous schools, colleges, and universities giving courses of instructions 
similar to those advertised and sold by the respondents, which require 
the actual residence and attendance of students of such courses, and 
which offer both practical and theoretical training in those courses 
offered by them, and maintain faculties and laboratories for personal 
and practical training in the same, and who, upon the completion of 
courses prescribed, confer variously styled degrees. 

Par. 6. The respondents do not require, as a condition precedent 
to conferring the degrees above named, any term of residence or at- 
tendance in their so-called “college” or “university.” 

Par. 7. It is necessary to the proper understanding of the rudi- 
ments essential to the proper practice in the field before-mentioned 
to have both a theoretical and practical knowledge of general psy- 
chology, pathology, the use of electrical apparatus, bacteriology, and 
similar and allied subjects. An adequate knowledge of such subjects 
cannot be obtained by means of a correspondence course. 

Par. 8. The word “college” as understood by the public, is an edu- 
cational institution of higher learning empowered to confer degrees, 
with a faculty of learned persons acting as instructors in the various 
high branches of learning embraced in the curriculum, which curric- 
ulum includes the liberal arts and sciences. 
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Par. 9. The word “university” as understood by the public, is an 
educational institution of higher learning empowered to confer de- 
grees, with a faculty of learned persons acting as instructors in the 
various high branches of learning embraced in the curriculum, which 
curriculum includes the liberal arts and sciences, and one or more 
special branches of learning, such as theology, law, and medicine. 

Par. 10. Respondents do not offer a curriculum embracing those 
various and varied subjects commonly offered by schools, colleges, 
and universities as leading to the qualification for a degree, or for 
degrees, as such curricula are generally and popularly understood by 
the members of the public. 

Par. 11. The courses of instruction offered by the respondents as 
sufficient basis for qualification for various degrees are not of them- 
selves sufficient to enable the recipient thereof properly to practice 
within the field for which the same are offered as adequate and com- 
petent qualifications. 

Par. 12. The respondent Denton N. Higbe is in absolute control 
and dominates the policies of each the respondent American College 
and American University. He prepares virtually all, if not all, of the 
courses of instruction sold by each of them and constitutes, with 
the occasional assistance of two part-time employees, the entire faculty 
of each of the respondents. 

Par. 13. The respondent Higbe, in connection with all advertise- 
ments of respondent American College, causes the address of the same 
to be given as 54 West Illinois Street, Chicago, Ill., and, in connec- 
tion with all advertisements of the respondent American University, 
causes the address of the same to be given as 510 North Dearborn, 
Chicago, Ill. In fact, each of such last-named respondents occupy 
the same building and the addresses given in the advertisements desig- 
nate merely separate entrances to such building. 

Par. 14. Respondent American College is not a college and does 
not conduct a college within the popular and general conception 
of the word; it does not undertake to teach arts, letters, and sciences 
as commonly taught in colleges, nor does it teach or undertake to 
teach any arts, letters, and sciences other than those set forth in 
paragraph 2 herein. It is not an institution competent to confer 
degrees, in that it has no facilities for personal instruction, requires 
no actual residence, maintains no laboratories or classrooms wherein 
students are required to study, nor does it require the basic prep- 
aration, residence, and actual study for qualification for degrees as 
usually required by colleges as the word “college” is generally un- 
derstood to apply to an institution. 


ee ee 
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Par. 15. Respondent American University is not a university, and 
does not conduct a university within the popular and general con- 
ception of the word; it does not undertake to teach arts, letters, and 
sciences usually taught in universities, nor does it teach, or under- 
take to teach, any arts, letters, and sciences other than those set 
forth in paragraph 2 herein. It is not an institution competent to 
confer degrees, in that it has no facilities for personal instruction, 
requires no actual residence, maintains no laboratories or classrooms 
wherein students are required to study, nor does it require the basic 
preparation, residence, and actual study for qualification for degrees 
as usually required by universities as the word “university” is gen- 
erally understood to apply to an institution, nor does such respondent 
maintain a school or schools for the more advanced study of any 
specialized profession, learning, or culture. 

Par. 16. The unqualified use of the word “college” by the re- 
spondent American College as part of respondent’s corporate name, 
and the acts and practices set forth in paragraphs 2 and 4 hereof, are 
misleading and deceptive and have the capacity and tendency to 
mislead and deceive prospective students into the mistaken and 
erroneous belief that the respondent is, in fact, a “college” as a 
“college” is commonly and popularly understood by the public, and 
prospective students, because of such belief, are induced to enroll 
in respondent’s institution and to pay for the course advertised and 
sold by it. 

Par. 17. The unqualified use of the word “university” by the 
respondent American University as part of respondent’s corporate 
name, and the acts and practices set forth in paragraphs 2 and 4 
hereof, are misleading and deceptive and have the capacity and 
tendency to mislead and deceive prospective students into the mis- 
taken and erroneous belief that the respondent is, in fact, a “uni- 
versity” as a “university” is commonly and popularly understood by 
the public, and prospective students, because of such belief, are in- 
duced to enroll in respondent’s institution and to pay for the courses 
advertised and sold by it. 

Par. 18. The acts and practices of the respondent Denton N. 
Higbe, as set forth herein, in the direction, management, and control 
of the policies and business of the corporate respondents, have a 
capacity to mislead and deceive prospective students and to induce 
them to enroll in, and obtain courses offered by respondent corpora- 
tions because of the belief that such corporations are respectively a 
“college” and a “university” within the popularly and generally ac- 
cepted meaning of such words, and have thus caused a diversion of 
patronage in interstate commerce from competitors to them. 
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CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
injury and prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents, testimony and other evidence taken before J. J. Keenan, 
an examiner of the Commission, theretofore duly designated by it, 
in support of the allegations of said complaint, and in opposition 
thereto, and briefs filed therein (no request for oral argument having 
been made), and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondents, American College, a corpora- 
tion, its officers and directors, and Denton N. Higbe, an individual, 
their agents, representatives, and employees, in connection with the 
offering for sale, sale, and distribution between and among the vari- 
ous States of the United States, and in the District of Columbia, of 
courses of instruction or textbooks, cease and desist from: 

Representing directly or indirectly through the use of the word 
“College” in the corporate name of the respondent, American Col- 
lege, or in any other manner, that said respondent, American Col- 
lege, conducts a college or institution of higher learning. 

It is ordered, That the respondents, American University, a cor- 
poration, its officers and directors, and Denton N. Higbe, an indi- 
vidual, their agents, representatives, and employees, in connection 
with the offering for sale, sale and distribution between and among 
the various States of the United States, and in the District of Co- 
lumbia, of courses of instruction or textbooks, cease and desist from: 

Representing directly or indirectly through the use of the word 
“University” in the corporate name of the respondent, American 
University, or in any other manner, that said respondent, American 
University, conducts a university or institution of higher learning. 

It is further ordered, That the respondents, and each of them, shall, 
within 60 days after the date of the service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have, and each of them has, 
complied with the order to cease and desist hereinabove set forth. 


LOCK JOINT PIPE CO. ET AL. 709 


' Syllabus 


In THE Marrer oF 


LOCK JOINT PIPE COMPANY, F. B. GRAY AND J. H. GRAY, 
TRADING AS THE GRAY CONCRETE PIPE COMPANY, 
MID-ATLANTIC CONCRETE PIPE AND PRODUCTS COM. 
PANY, CONCRETE PIPE AND PRODUCTS COMPANY, 
ARLINGTON CONCRETE PIPE. CORPORATION, AND 
JACK M. PARRISH, H. W. EASTERLY, AND J. SCOTT 
PARRISH . 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3127. Complaint, May 11, 1937—Decision, Aug. 5, 1938 


Where three corporations and a partnership, and a fourth corporation organized, 


owned, controlled, and directed by the others, engaged in the manufacture, 
sale, and distribution of concrete pipe and other concrete products, and doing 
about 40 percent of the concrete pipe business in the territory along the 
eastern seaboard from New Jersey and Pennsylvania on the north to North 
Carolina on the south, and about 75 percent of such business in the territory 
of Virginia, Maryland, and the District of Columbia, and with plants and 
machinery, working capital, and funds more than sufficient to finance the 
manufacture and sale of such products and supply all probable demands 
in the territory involved, and with advantage of freight rates and transpor- 
tation costs by virtue of the location of their respective plants, and, except- 
ing and prior to the organization of the aforesaid fourth corporation, used 
by them to drive competition out of the territory of Virginia, Maryland, and 
Washington, in active competition with one another in said last named 
territory, and together constituting a group so large and influential that it 
was able to and did control, to a substantial degree, the flow of trade in 
commerce of the aforesaid products along the eastern seaboard and includ- 
ing the aforesaid States— 


(a) Wrongfully and unlawfully entered into an agreement and conspiracy to 


eliminate competition between themselves and to suppress the same and 
drive out competitors in the aforesaid territory, on the part of the aforesaid 
three corporations and partnership, first named; and maintained, in pur- 
suance thereof, said fourth named, jointly owned corporation, which they 
dominated, managed, and controlled; and 


Where the aforesaid three corporations, partnerships, aforesaid fourth corpora- 


(d) 


.(e) 


tion organized by them ag above set forth, and three individuals, owners of 
the capital stock of one of the aforesaid three corporations and owners also 
of stock in the aforesaid fourth corporation, and active in the control and 
operation thereof, engaged as aforesaid and acting in combination with one 
another, as the case might be— 

Refused and failed to submit independent competitive bids to supply con- 
erete pipe and other concrete products to prospective customers in the terri- 
tory hereinbefore set out; 

Submitted bids through and in the name of the aforesaid jointly owned 
corporation to supply such products to such customers in the aforesaid terri- 
tory, andj thus sold the same; and 
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(d) Submitted bids through and in the name of the aforesaid jointly owned 
corporation to supply such products to prospective customers in said terri- 
tory, and quoted prices thereon in the name of said corporation which were 
below production cost ; : 

With the result that competition between them was eliminated, and competition 
in said territory was substantially lessened and injured: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 

Before Mr. John W. Addison, trial examiner. 

Mr. Floyd O. Collins for the Commission. 

Mr. C. Wallace Vail, of Newark, N. J., for Lock Joint Pipe Co. 

Mr. William F. Kelly and Mr. P. J. J. Nicolaides, of Washington, 
D. C., for The Gray Concrete Pipe Co. and Arlington Concrete Pipe 
Corp. 

Mr. Charles FE’. Jenkins, of Norfolk, Va., for Mid-Atlantic Concrete 
Pipe and Products Co. 

Christian, Barton & Parker, of Richmond, Va., for Concrete Pipe 
and Products Co., Jack M. Parrish, H. W. Easterly, and J. Scott 
Parrish. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that the Lock Joint Pipe 
Co., a corporation; F. B. Gray and J. H. Gray, a copartnership trad- 
ing as the Gray Concrete Pipe Co.; Mid-Atlantic Concrete Pipe and 
Products Co., a corporation; Concrete Pipe and Products Co., a corpo- 
ration; Arlington Concrete Pipe Corporation, a corporation; and 
Jack M. Parrish, H. W. Easterly, and J. Scott Parrish, individuals, 
hereinafter described and named as respondents, have been and are 
using unfair methods of competition in commerce as “commerce” is 
defined in said Act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, Lock Joint Pipe Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, having its home office and principal 
place of business at 150 Rutledge Avenue, East Orange, N. J. It also 
owns and operates numerous concrete plants along the Eastern Sea- 
board of the United States. 

Respondents, F. B. Gray and J. H. Gray, a copartnership trading 
as Gray Concrete Pipe Co., have their home office and principal place 
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of business in Thomasville, N. C. Said respondents operate branch 
plants in Baltimore and Hagerstown, Md. 

Respondent, Concrete Pipe and Products Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Virginia, having its home office and principal place of 
business in Richmond, Va. 

Respondent, Mid-Atlantic Concrete Pipe and Products Co., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Virginia. Its home office and principal 
place of business is in Norfolk, Va. It also maintains and operates 
a concrete plant at Dover, Del. 

Respondent, Arlington Concrete Pipe Corporation, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Virginia, with its home office and principal place 
of business at South Washington, Va. 

Respondents, Jack M. Parrish, Harry W. Easterly, and J. Scott 
Parrish, are individuals and the legal address of each of said individuals 
is Richmond, Va. Said respondents own all of the capital stock of 
respondent Concrete Pipe and Products Co. and control and direct its 
business policies and operations. They are also the present owners of 
the 67 shares of stock in the respondent, Arlington Concrete Pipe 
Corporation, which were originally owned by the Concrete Pipe and 
Products Co. Said respondents take an active part in the control and 
operation of the Arlington Concrete Pipe Corporation. 

Par. 2. Respondent, Arlington Concrete Pipe Corporation was or- 
ganized, and all its stock is owned by the other respondents above 
named. John E. Johnson, president of the respondent, Mid-Atlantic 
Concrete Pipe and Products Co., is also president of the respondent 
Arlington Concrete Pipe Corporation. H. F. Ahrens, treasurer of 
the respondent Lock Joint Pipe Co., is also treasurer of the respondent 
Arlington Concrete Pipe Corporation. Jack M. Parrish is president 
of the respondent Concrete Pipe and Products Co. and secretary of the 
respondent Arlington Concrete Pipe Corporation. The directors of 
the respondent Arlington Concrete Pipe Corporation are: Messrs. 
John E. Johnson, of the respondent Mid-Atlantic Concrete Pipe and 
Products Co.; H. F. Ahrens, of the respondent Lock Joint Pipe Co.; 
Jack M. Parrish, of the respondent Concrete Pipe and Products Co. ; 
F. B. Gray, of the respondent Gray Concrete Pipe Co.; and P. W. 
Diecks. 

Par. 3. The respondents hereinabove designated are all now, and 
have been for more than 8 years last past, engaged at their respective 
places of business in the manufacture, sale, and distribution in com- 
merce among and between the various States of the United States 
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and the District of Columbia of concrete pipe and other concrete prod- 
ucts. All of the respondents hereinabove named cause their respective 
products when sold to their respective customers to be transported 
‘from their respective places of business or plants hereinabove desig- 
nated to, into and through States other than the State wherein such 
shipment originated to the purchasers thereof. Each respondent now 
maintains, and has at all times herein mentioned maintained, a con- 
stant or recurring current of trade in commerce of said products 
among and between the various States of the United States and the 
District of Columbia. 

Par. 4. Said respondents at all times herein mentioned, either 
individually or collectively, owned and now own and control along 
the Eastern Seaboard of the United States, from New Jersey and 
Pennsylvania on the north to North Carolina on the south, plants in 
which they manufacture concrete pipe and other concrete products. 
Respondents constitute a group so large and influential in the manu- 
facture and sale of concrete pipe and other concrete products that 
they are able to and do influence and control the flow of trade in 
commerce of said products in the territory above mentioned. 

Said respondents, with the exception of the Arlington Concrete 
Pipe Corporation were, prior to May 1934, in active competition 
with one another in the manufacture and sale of concrete pipe and 
other concrete products in the territory above mentioned and would 
have been at all times since said date, and would be now, in active 
competition with one another in the manufacture and sale of concrete 
pipe and other concrete products in commerce as herein set out, but 
for the wrongful and unlawful combination, agreement, understand- 
ing, and conspiracy hereinafter more fully described. Respondents, 
through their stock ownership and interlocking of officials and 
directors of the Arlington Concrete Pipe Corporation and the wrong- 
ful and unlawful agreement, combination, and conspiracy above men- 
tioned, and which will be more fully set out hereinafter, have been, 
and are now, engaged in unfair methods of competition in the area 
of Virginia, Maryland, and the District of Columbia. 

Par. 5. Some time prior to October 11, 1935, the respondents herein 
entered into and engaged in an agreement, combination, and con- 
spiracy to suppress price competition, restrain interstate trade, and 
drive out competitors in the territory including the States of Vir- 
ginia, Maryland, and the District of Columbia and, pursuant to, and 
for the purpose of carrying out said agreement, combination, under- 
standing, and conspiracy have, among other things, done the following 
acts and things. 
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(a) Failed and refused to submit to prospective customers com- 
petitive bids with one another to supply concrete pipe and other 
concrete products to said customers in the said territory above 
referred to; 

(6) Failed and refused to submit, to prospective customers, com- 
petitive bids with the subsidiary corporation, the Arlington Concrete 
Pipe Corporation, to supply concrete pipe or other concrete products 
to said customers in the territory referred to in paragraph 4 hereof; 

(¢) Submitted bids through and in the name of the said subsidiary 
corporation, the Arlington Concrete Pipe Corporation, to supply 
concrete pipe or other concrete products to prospective customers — 
in the territory referred to in paragraph 4 hereof ; 

(dz) Quoted prices on concrete pipe and other concrete products 
and sold said products in said territory through and in the name 
of the Arlington Concrete Pipe Corporation at and for prices below 
production cost ; 

(e) Made disparaging statements and representations concerning 
the financial standing and business of competitors. 

Par. 6. The capacity, tendency, and effect of such agreement, com- 
bination, understanding, and conspiracy, and the acts and practices 
of the respondents as set out herein are, and have been to monopolize 
for said respondents the business of manufacturing and selling con- 
crete pipe and other concrete products in the territory referred to in 
paragraph 4; to unreasonably lessen, eliminate and restrain, baffle, 
hamper, and suppress competition in said industry in said territory; 
to deprive the purchasing and consuming public of the advantages of 
price, service, and other considerations which they would receive and 
enjoy under conditions of normal and unobstructed or free and fair 
competition in such industry in said territory; to otherwise operate as 
a restraint of trade and a detriment to the freedom of fair and legiti- 
mate competition in said industry; and to obstruct the natural flow of 
trade into channels of commerce among and between the several States 
of the United States. 

Par. 7. The above alleged acts and practices of the respondents set 
forth herein tend unduly to hinder competition and to create a monop- 
oly in interstate commerce to the prejudice and injury of the public 
and respondents’ competitors as hereinabove alleged. Said methods, 
acts, and practices constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress, entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914. 
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Reeort, Frnpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 11th day of May 1937, issued 
and served its complaint in this proceeding upon the respondents, Lock 
Joint Pipe Co., a corporation; F. B. Gray and J. H. Gray, a copartner- 
ship trading as The Gray Concrete Pipe Co.; Mid-Atlantic Concrete 
Pipe and Products Co., a corporation; Concrete Pipe and Products 
Co., a corporation; Arlington Concrete Pipe Corporation, a corpora- 
tion; and Jack M. Parrish, H. W. Easterly, and J. Scott Parrish, in- 
dividuals, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answers 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Floyd O. Collins, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
P. J. J. Nicolaides, Robert T. Barton, Jr., C. Wallace Vail, and Chas. 
KE. Jenkins, attorneys for the respondents, before John W. Addison, 
an examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answers thereto, testimony and other evidence, briefs in support of the 
complaint and in opposition thereto (oral argument not having been 
requested), and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Lock Joint Pipe Co. is a New Jersey corporation, and 
was organized in May 1905, and has its home office and principal place 
of business at 150 Rutledge Avenue, East Orange, N. J. It owns and 
operates concrete plants located at Denver, Colo.; Chicago, Ill; St. 
Louis, Mo.; Cleveland, Ohio; Kenilworth, N. J.; White Plains, N. Y.; 
Hartford, Conn.; and several in South America, and in carrying on its 
business moves portable concrete plants to different locations of the 
United States. 

F. B. Gray and J. H. Gray are copartners and are doing business 
as The Gray Concrete Pipe Co., and have their home office and princi- 
pal place of business in Thomasville, N. C., and they have branch 
plants in Baltimore and Hagerstown, Md. 
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Concrete Pipe and Products Co. is a Virginia corporation, and was 
organized in 1925, and has its home office and principal place of busi- 
ness in Richmond, Va. 

Mid-Atlantic Concrete Pipe and Products Co. is a Virginia corpo- 
ration, and was organized in May 1929, and it has its home office and 
principal place of business at Norfolk, Va. It also maintains and 
operates a concrete plant at Dover, Del. 

Arlington Concrete Pipe Corporation is a Virginia corporation, and 
was organized on the 22d day of May 1934, and it has its home office 
and principal place of business at South Washington, Va. 

Jack M. Parrish, Harry W. Easterly, and J. Scott Parrish are indi- 
viduals, and the legal address of each individual is Richmond, Va. 
Said individuals own all of the capital stock of respondent Concrete 
Pipe and Products Co., and control and direct its business policies and 
operations. Said individual respondents also own 67 shares of the 
capital stock of the Arlington Concrete Pipe Corporation, and take an 
active part in the control and operation of the Arlington Concrete 
Pipe Corporation. 

Par. 2. Respondent Arlington Concrete Pipe Corporation was or- 
ganized by the other respondents, and all of its capital stock is owned 
by the other respondents, and the other respondents control and man- 
age the affairs, and control and direct the business operation of the 
Arlington Concrete Pipe Corporation. All of the officers and direc- 
tors of the Arlington Concrete Pipe Corporation hold some official 
position in either one or the other of the other respondent corporations. 

John E. Johnson is president of the respondent Mid-Atlantic Con- 
crete Pipe and Products Co., and is also president of the respondent 
Arlington Concrete Pipe Corporation. H. F. Ahrens is treasurer of 
the respondent Lock Joint Pipe Co., and is also treasurer of the 
respondent Arlington Concrete Pipe Corporation. Jack M. Parrish 
is president of the respondent Concrete Pipe and Products Co., and is 
secretary of the respondent Arlington Concrete Pipe Corporation. 
The directors of the respondent Arlington Concrete Pipe Corporation 
are Messrs. John E. Johnson of respondent Mid-Atlantic Concrete Pipe 
and Products Co., H. F. Ahrens of respondent Lock Joint Pipe Co., 
respondent Jack M. Parrish of respondent Concrete Pipe and Prod- 
ucts Co., respondent F. B. Gray of respondent The Gray Concrete 
Pipe C8: and C. W. Diecks, sales manager of the respondent Lock 
Joint Pipe Co. 

Par. 3. The respondents, Lock J oint Pipe Co., a corporation; F. B. 
Gray and J. H. Gray, a copartnership trading as The Gray Concrete 
Pipe Co.; Mid-Atlantic Concrete Pipe and Products Co., a corpora- 
tion ; Ciitvers Pipe and Products Co., a corporation ; Anuueron Con- 
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crete Pipe Corporation, a corporation, have been engaged since their 
organization, in their respective places of business, in the manufacture, 
sale and distribution in commerce among and: between the various 
States of the United States and the District of Columbia of concrete 
pipe and other concrete products. Respondents, Jack M. Parrish, 
Harry W. Easterly, and J. Scott Parrish, individuals, manage and 
control the business operation and direct the sales policy of the re- 
spondent Concrete Pipe and Products Co., and take an active part in 
the management and control of the respondent Arlington Concrete 
Pipe Corporation. 

Par. 4. The plants and machinery belonging to the respondents are 
valued at more than $375,000.00, and the working capital and funds 
accessible to the respondents to carry on their business of manufac- 
turing and selling concrete pipe and other concrete products are more 
than sufficient to finance the manufacturing and selling of concrete 
pipe to supply all probable demands in the territory herein set out. 

The locations of the respondents’ plants are such as to give them 
the advantage of freight rates and other transportation costs. 

The respondents do about 40 percent of the concrete pipe business 
in the territory along the eastern seaboard of the United States, ex- 
tending from New Jersey and Pennsylvania on the north to North 
Carolina on the south, and do about 75 percent of the concrete pipe 
business in the territory of Virginia, Maryland, and the District of 
Columbia. 

Par. 5. The respondents, with the exception of the Arlington Con- 
crete Pipe Corporation, were, up until about February 10, 1934, in 
active competition with one another in the territory of Maryland, 
Virginia, and the District of Columbia. 

A short while prior to February 10, 1934, the county of Arlington, 
Va., sent out invitations for proposals to supply Arlington County 
with approximately $300,000 worth of concrete pipe in various sizes, 
to wit: 6, 8, 10, 12, 15, 18, 21, 24, 27, 30, 33, 36, and 42 inch pipe, 6 x 6 
wyes, 8 x 6 wyes, 10 x 6 wyes, 6 inch stoppers, 4 x 6 increasers, 6’”: 
1% bends, 6’’ 14, bends, 8’’ 14 bends, and 8’’ 14 bends. The date the 
proposals were to be opened was February 10, 1934. Subsequent to 
the date of said invitations, but prior to February 10, 1984, the date 
on which said proposals were to be opened, a meeting was held in the 
Lee House in the city of Washington, D. C., by the treasurer of the 
respondent Lock Joint Pipe Co., a salesman of the respondent Lock 
Joint Pipe Co., one of the partners of the respondent Gray Concrete 
Pipe Co., the president of the respondent Mid-Atlantic Concrete Pipe 
and Products Co., the president and the vice president of the respond- 
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ent Concrete Pipe and Products Co., at which meeting the said 
invitation for proposals was discussed. 

While representatives of respondents attending this meeting state 
that they did not reveal to any party present the prices they intended 
to submit in behalf of the companies they represented, they admitted 
that they discussed the Concrete Pipe Code (code of fair competition 
promulgated by the N. R. A.) and also what prices their competitors, 
the vitrified clay pipe companies, were going to submit, and that there 
was a discussion of the probable amount that the vitrified clay pipe 
companies’ bid would be, with a view of making in any event the 
price of the several concrete pipe companies below that of the vitrified 
clay companies, and that the prices were discussed in the way of 
getting a price that would be under the clay product. Respondent 
Harry W. Easterly testified that it was proposed that they (respond- 
ents) get together with an endeavor to try to figure out what the clay 
products prices were going to be so that they (respondents) could be 
sure and bid under their prices; that there was a general discussion 
of the probable amount that the vitrified clay pipe companies’ bid 
would be with a view of making in any event the price of the several 
concrete pipe companies below that of the vitrified clay companies; 

that the prices were discussed in the way of getting a price that would 
_ be under the clay products. 

Mr. John E. Johnson, president of respondent Mid-Atlantic Con- 
Crete Pipe and Products Co., testified that they (the representatives 
of the respondents) were trying to find out what the other man had ~ 
up his sleeves and intended to do and what the hours provision was 
going to be and what the wages would have to be and what condi- 
tions were in general with reference to the said invitation. 

Mr. H. F. Ahrens, treasurer of respondent Lock Joint Pipe Co., 
testified that they (representatives of respondents) discussed the Con- 
crete Pipe Code and what the vitrified pipe people were going to do 
and what prices they were putting in. 

The respondent Concrete Pipe and Products Co. was the only one 
of the four companies represented who submitted a bid on the 6, 8, 
and 10 inch pipe requirements of Arlington County. After the said 
meeting held in the Lee House, the president and vice president of the 
respondent Concrete Pipe and Products Co. revised the figures they 
had prepared to submit in behalf of the Concrete Pipe and Products 
Co. by raising the price on the 6’’, 8’’, and 10 inch sizes. 

After the said meeting at the Lee House, the president of the re- 
spondent Mid-Atlantic Concrete Pipe and Products Co. revised the 
figures he had prepared to submit in behalf of the Mid-Atlantic Con- 
185514~™—40—vor, 27-48 
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crete Pipe and Products Co. and deleted several items previously 
included. 

After the said meeting at the Lee House, the treasurer of the 
respondent Lock Joint Pipe Co. revised the figures he had previously 
prepared to submit in behalf of the Lock Joint Pipe Co. 

When the bids were opened it was found that the respondent Con- 
crete Pipe and Products Co. was low bidder on the 6, 8, 10, 12, 15, 27, 
30, and 36 inch pipe and on all wyes, stoppers, increasers, and bends; 
that respondent Lock Joint Pipe Co. was low bidder on the 18, 21, 24, 
38, and 42 inch pipe. Together the respondent Lock Joint Pipe Co. 
and the respondent Concrete Pipe and Products Co. were low bidders 
on all items called for in the invitation. 

About the first of March 1934, before the contract was awarded 
May 16, 1934, Mr. John E. Johnson, the president of the respondent 
Mid-Atlantic Concrete Pipe and Products Co., went to Arlington 
County to locate a site on which to install a pipe plant to manufacture 
the pipe to supply the Arlington County contract. At this time the 
Arlington Concrete Pipe Corporation had not been organized; neither 
had the contract to supply the pipe been awarded. Mr. Johnson’s 
company was not low bidder on any item. On May 16, 1934, the 
County of Arlington, Va., awarded the contract, to supply the con- 
crete pipe called for in the invitation, to the respondent Lock Joint 
Pipe Co. and the respondent Concrete Pipe and Products Co., jointly. 
On May 22, 1934, the respondent Arlington Concrete Pipe Corpora- 
tion was organized by the respondent Lock Joint Pipe Co., the re- 
spondent Concrete Pipe and Products Co., the respondent Mid-Atlantic 
Concrete Pipe and Products Co., and the respondent Gray Concrete 
Pipe Co., and the contract to supply Arlington County with the 
concrete pipe called for in said invitation was assigned by the re- 
spondent Lock Joint Pipe Co. and the respondent Concrete Pipe and 
Products Co. to the respondent Arlington Concrete Pipe Corporation. 

Since the organization of the respondent Arlington Concrete Pipe 
Corporation, the respondent Lock Joint Pipe Co. and the respondent 
Mid-Atlantic Concrete Pipe and Products Co. have submitted joint 
bids and obtained joint contracts to supply concrete pipe to the city 
of Norfolk, Va. 

Until October 11, 1935, the employees of the respondent Arlington 
Concrete Pipe Corporation were not permitted by the directors of 
said corporation, who were also officials of the other respondent. com- 
panies, to submit specific bids to supply concrete pipe in behalf of 
the respondent Arlington Concrete Pipe Corporation, but they were 
directed to promote the sale of concrete pipe generally in the 
territory of Virginia, Maryland, and the District of Columbia, and 
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were directed by the vice president of the Arlington Concrete Pipe 
Corporation to help obtain contracts for the respondent Gray Concrete 
Pipe Co. and the respondent Concrete Pipe and Products Co. in said 
territory. 

Since October 11, 1935, the respondent Arlington Concrete Pipe 
Corporation has, under the directions of its said directors, been sub- 
mitting bids to supply concrete pipe and has been selling concrete pipe 
supplied to it by respondent Gray Concrete Pipe Co. to the purchasing 
public in the territory of Virginia, Maryland, and the District of 
Columbia. The prices at which said respondent Arlington Concrete 
Pipe Corporation sells concrete pipe in said territory are fixed by 
officials of the other respondent companies. 

The respondent Arlington Conerete Pipe Corporation, while under 
the direct control and management of the other respondents, did on 
November 11, 1935, May 26, 1936, November 2, 1936, December 26, 
1936, and March 20, 1937, submit bids to the United States Con- 
struction Quartermaster to supply concrete pipe, and the prices 
quoted in said bids were below the production cost of said pipe. On 
March 20, 1937, the Arlington Concrete Pipe Corporation submitted 
a bid to supply concrete pipe to the city of Alexandria, Va., and the 
prices quoted in said bid were below the production cost of said pipe. 
During the years of 1936 and 1937, the respondent Arlington Concrete 
Pipe Corporation suffered a loss of over $9,000 through selling con- 
crete pipe below production cost. 

All of the minutes of the meetings of the Board of Directors of 
the Arlington Concrete Pipe Corporation show that representatives 
of the other respondents were present and participating in the busi- 
ness conducted and were conversant with all the activities of the 
respondent Arlington Concrete Pipe Corporation and with the ac- 
tivities in the concrete pipe industry, including prices, bids, con- 
tracts, ete. 

Subsequent to the organization of respondent Arlington Concrete 
Pipe Corporation the other respondent companies did not compete for 
concrete pipe business in the territory of Virginia, Maryland, and 
Washington, D. C. 

Mr. H. F. Ahrens, who is treasurer of the respondent Arlington 
Concrete Pipe Corporation and also of the respondent Lock Joint 
Pipe Co., on October 31, 1934, wrote a letter to Mr. John E. Johnson, 
president of the Mid-Atlantic Concrete Pipe and Products Co. and 
also president of the respondent Arlington Concrete Pipe Corpora- 
tion, in which he stated: 


I might add that while we are not making as much on the 8’’ increase as we 
would on a more evenly distributed quantity of the various sizes for machine- 
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made pipe, the fault lies with us in not bidding this particular size at a higher 
figure. (Mr. Ahrens was speaking of the Arlington County contract. ) 


In another letter written February 7, 1937, by Mr. John E. Johnson 
to respondent H. W. Easterly, Mr. Johnson stated: 


Should anyone ask you for price, please have them drop Jordan a note and 
if he hasn’t already quoted them, I am sure he will arrange to do so at once. 

I am leaving all quotations to him as I do not feel it is good business for two 
or three of us to be quoting one job. 


The respondent Arlington Concrete Pipe Corporation was used by 
the other respondents to drive competition out of the territory of 
Virginia, Maryland, and Washington, D. C. 

On January 13, 1937, said Mr. Johnson, the president of the Mid- 
Atlantic Concrete Pipe and Products Co. and president of the re- 
spondent Arlington Concrete Pipe Corporation, wrote the said Mr. 
Ahrens, treasurer of the respondent Lock Joint Pipe Co. and also 
treasurer of the respondent Arlington Concrete Pipe Corporation: 


I was in Washington yesterday and find that the Herndon Job is coming out 
on the 20th or 2ist. This necessitates my being there those two days, as I 
fully intend to cover this job and not give any of the other Directors the feeling 
that we are passing out any business in that territory to our competitors on a 
silver platter. After going over matters carefully in Arlington, Jordan left 
with me and we went out to see the Superintendent of the Boyd and Goeforth 
Job at Falls Church. They are laying the pipe that Helms* is now furnishing 
and this outfit is going down after the Herndon Job. They gave us their assur- 
ance that they would play with us. 

We then went to Fredericksburg and saw W. C. Spratt, who was low bidder 
at Berryville, and he has also given us his assurance of his fullest cooperation. 
T know that our competitor will have no chance of selling him. 

Next, we drove to Richmond and communicated with two local contractors, 
McLean & Company and Hughes & Keegan. I don’t think it is Keegan’s inten- 
tion to bid, as he is afraid of the unclassified excavation. He stated that if he 
did bid, that he would call either Hack or the writer and would play ball with 
us. We were unable to see Mr. McLean, as he was out of the city. Today, we 
will see the Virginia Engineering Company of Newport News, who also figure 
on bidding this job. 

Monday, Jordan is going to get the complete list of bidders so that we can 
get together again and set a price for this job and stay with it until the bids 
are opened and the job awarded. As yet, I haven’t decided on a price to put 
out on the 8’s but feel that if our competitor wants to sell them for $0.12 per 
foot, delivered to Herndon, less 5% discount, it will be well to let him have it. 


Mr. J. H. Jordan, the manager of the Arlington Concrete Pipe Cor- 
poration, in October 1936, stated to a stockholder of a competitor 
that he (Mr. Jordan) would see that the stockholder never realized 
anything on his investment. The said Jordan, in the latter part of 
1936, stated to another stockholder of a competitor that his stock was 


1A competitor. 
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not worth anything and would never be worth anything and that it 
was his (Mr. Jordan’s) job to see that it never was worth anything. 
‘The said Mr. Jordan, in the latter part of 1936, stated to a contractor, 
a customer of a competitor, that it was their (respondents’) idea and 
intention to break Helms (a competitor). 

Par. 6. The complaint charges that the respondents have made dis- 
paraging statements and representations concerning the financial 
standing and business of competitors. The Commission finds that 
there is not sufficient competent testimony in the record to sustain this 
charge of the complaint. 


CONCLUSION 


The Commission finds that the respondents, the Lock Joint Pipe 
Co., the Mid-Atlantic Concrete Pipe and Products Co., the Concrete 
Pipe and Products Co., F. B. Gray and J. H. Gray, copartners 
trading as The Gray Concrete Pipe Co., and the Arlington Concrete 
Pipe Corporation constitute a large and influential group of manu- 
facturers and dealers in concrete pipe and other concrete products 
along the eastern seaboard of the United States, including the States 
of Virginia and Maryland and in the District of Columbia. They 
constitute a group so large and influential that they are able to and 
do control to a substantial degree the flow of trade in commerce of 
concrete pipe and other concrete products in the territory above men- 
tioned, and respondents, the Lock Joint Pipe Co., the Mid-Atlantic 
Concrete Pipe and Products Co., F. B. Gray and J. H. Gray, co- 
partners trading as The Gray Concrete Pipe Company, the Concrete 
Pipe and Products Co., and Harry W. Easterly, J. Scott Par- 
rish, and Jack M. Parrish have wrongfully and unlawfully entered 
into an agreement and conspiracy to eliminate competition between 
themselves and to suppress competition and drive out competitors 
in said territory above mentioned, and in pursuance thereto have 
maintained a jointly owned corporation, to wit: the Arlington Con- 
crete Pipe Corporation, which the respondents the Lock Joint Pipe 
Co., the Mid-Atlantic Concrete Pipe and Products Co., The Gray 
Concrete Pipe Co., and the Concrete Pipe and Products Co., domi- 
nate, manage, and control. Respondents have failed and refused to 
submit to prospective customers competitive bids with one another 
to supply concrete pipe and other concrete products in the territory 
hereinabove set out. Respondents have failed and refused to submit 
to prospective customers competitive bids with the jointly owned cor- 
poration, the Arlington Concrete Pipe Corporation, to supply con- 
_ erete pipe or other concrete products to said customers in the terri- 
tory hereinabove set out. Respondents have submitted bids through 
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and in the name of said jointly owned corporation, the Arlington 
Concrete Pipe Corporation, to supply concrete pipe and other con- 
crete products to prospective customers in the territory hereinabove 
set out and have quoted prices on concrete pipe and other concrete 
products and sold concrete pipe in said territory through and in the 
name of the jointly owned corporation, the Arlington Concrete Pipe 
Corporation, at and for prices below production cost, and as a result 
of said agreement competition between the respondents has been 
eliminated and competition in said territory has been substantially 
lessened and injured. 

The acts and practices of respondents as hereinabove set forth are 
all to the prejudice of the public and competitors of the respondents 
and under the circumstances therein stated, are unfair methods of 
competition in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before John W. Addison, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein (oral argument not having been requested) by Floyd 
O. Collins, counsel for the Commission and by P. J. J. Nicolaides, 
Robert T. Barton, Jr., C. Wallace Vail, and Chas. E. Jenkins, counsels 
for the respondents, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

Now, therefore, it is hereby ordered, That the respondent corpora- 
tions, Lock Joint Pipe Co., Mid-Atlantic Concrete Pipe and Products 
Co., Concrete Pipe and Products Co., Arlington Concrete Pipe Corp., 
the respondent copartners, F. B. Gray, and J. H. Gray, trading as 
The Gray Concrete Pipe Co., their successors, officers, agents, and 
employees, and the respondent individuals, Jack M. Parrish, H. W. 
Easterly, and J. Scott Parrish cease and desist, in connection with 
the business of manufacturing and selling or offering for sale in inter- 
state commerce of concrete pipe and other concrete products, from 
doing and performing by agreement, combination, or conspiracy be- 
tween or among any two or more of said respondents, the following acts 
and things: 

1. Refusing and failing to submit independent competitive bids to 


supply concrete pipe and other concrete products to prospective 
customers; or 
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2. Selling or submitting bids to supply, either in the name of the 
Arlington Concrete Pipe Corporation or any other jointly owned 
corporation or organization, concrete pipe or other concrete products 
to prospective customers; or 

3. Selling or submitting bids to supply, either in the name of the 
Arlington Concrete Pipe Corporation or any of the respondents, con- 
crete pipe and other concrete products to prospective customers below 
production cost. 

It is further ordered, That the respondents, and each of them, shall, 
within 60 days after service upon them of a copy of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order to cease 
and desist hereinabove set forth. 
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In THE MatTreER OF 
LOUISVILLE POTTERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3296. Complaint, Jan. 11, 1938—Decision, Aug. 6, 1938 


Where a corporation engaged in the manufacture, sale, and distribution of 
pottery wares, in competition with sellers and distributors of like and 
similar products designed and intended for similar usage who refrain from 
advertising or representing that their products had an origin which they 
did not have or that they were made by Indians, when not— 

Represented, through words “Cherokee Pottery” imprinted on its products, and 
in its price lists, catalogs, and other advertising matter, and on its busi- 
ness stationery, together with an Indian head profile on large pieces of its 
said ware, and through featured words “Cherokee Hand Turned Pottery” 
on the cover of its catalog and in various places throughout the same, 
that its said wares were made by the Cherokee Indians ; 

Notwithstanding fact that its said products were not those wares made by said 
Indians, and for which a substantial part of the consuming public has long 
had a marked preference and of which it has bought, by reason thereof, 
a substantial volume, and no Indian was connected with manufacture of 
such various articles, all of which were made in its ordinary and common 
pottery shops at Louisville; 

With result of placing in the hands of unscrupulous dealers buying for resale 
en instrument and means whereby they might commit a fraud upon and 
deceive a substantial portion of the consuming public by enabling them 
to represent and to offer for sale its aforesaid wares as genuine Cherokee 
Indian pottery, and with tendency and capacity to mislead a substantial 
number of members of the purchasing public into the erroneous and mis- 
taken belief that its aforesaid products, thus described and marked, were 
made by said Indians, and into the purchase thereof, and with the result 
thereby of unfairly diverting trade to it from those competitors engaged 
in like and similar businesses who do not misrepresent their respective 
products; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. S. Brogdyne Teu, IT for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Louisville 
Pottery Co., a corporation, hereinafter referred to as respondent, has 


SE 
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been and is now using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Louisville Pottery Co., is a corporation 
organized and doing business under the laws of the State of Ken- 
tucky and having its principal office and place of business at 228 
East Bloom Street, city of Louisville, State of Kentucky. It has 
been for more than 1 year last past engaged in the manufacture, 
sale, and distribution of pottery wares in commerce between and 
among the various States of the United States and in the District of 
Columbia. . 

Par. 2. When said products are sold, respondent transports or 
causes the same to be transported from its principal place of busi- 
ness in the city of Louisville, State of Kentucky, to the purchasers 
thereof located in States of the United States other than the State 
of Kentucky, and in the District of Columbia. 

There is now, and has been at all times mentioned herein, a course 
of trade and commerce in said above described products sold by re- 
spondent between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its said business respondent 
is now and has been in substantial competition with other corpora- 
tions, firms, partnerships, and individuals lkewise engaged in the 
business of manufacturing, selling, and distributing pottery wares 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its products, respondent has 
caused to be printed and circulated through the United States mails 
to its customers and prospective customers in the various States of 
the United States price lists, catalogs, and other advertising media. 

The respondent has caused and still causes to be imprinted on its: 
products and on its price lists, catalogs, and other advertising media, 
as well as on its business stationery, words and phrases purporting 
to be descriptive of its products. Among the words and phrases 
appearing on respondent’s products, in its catalogs, price lists, and 
advertising media the following are representative: 
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CHEROKEE 


POTTERY 


The foregoing statement, together with an Indian head profile, 
appears on large pieces of respondent’s pottery. 


Te 
O 


fe 
CHEROKEE 
hk 


E 
R 
Y 


The foregoing appears on small pieces of respondent’s pottery. 

On the cover of the respondent’s catalog and in various and sundry 
places throughout said catalog, the statement 

CHEROKEE 
HAND TURNED POTTERY 
and appears in very large type. 

The foregoing statements and representations made by the re- 
spondent are false and misleading and serve as representations to 
members of the purchasing public that the pottery wares manufac- 
tured and sold by respondent are in fact manufactured by the tribe 
of Indians commonly and officially known as the Cherokee Indians. 

By the use of the foregoing false and misleading representations 
and methods of labeling and branding its products, the respondent 
places in the hands of unscrupulous dealers buying for resale an in- 
strument and means whereby the said unscrupulous dealers may com- 
mit a fraud upon and deceive a substantial portion of the consum- 
ing public by enabling such dealers to represent and offer for sale 
and sell respondent’s pottery wares as being genuine Cherokee Indian 
pottery. 

In truth and in fact, the pottery wares manufactured, sold, and 
distributed by the respondent are not manufactured by Indians, 
and no Indian is connected with the manufacture of said pottery. 
All of said pottery is manufactured in the ordinary and common pot- 
tery shops of the respondent at Louisville, Ky. 
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Par. 5. For many years a substantial part of the consuming public 
has had and has so expressed a marked preference for pottery wares 
made by the Cherokee Indian tribe. As a result of such preference, 
it has purchased a substantial volume of such merchandise because of 
this preference. 

Par. 6. There are among the competitors of the respondent in 
commerce as herein set out manufacturers and distributors of like 
and similar commodities designed and intended for similar usage who 
refrain from advertising or representing through their price lists, 
brand marks, and other advertising media that their products have 
an origin which they do not have, or are made by Indians when they 
are not actually so made. 

Par. 7. The use of the foregoing false and misleading statements 
and representations on the part of the respondent has a tendency 
and capacity to mislead a substantial number of purchasers into 
the erroneous belief that the products so described and marked by 
respondent are made by Cherokee Indians, and into the purchase of 
the products offered for sale, sold, and distributed by respondent. As 
a result thereof, trade has been unfairly diverted to respondent from 
those competitors engaged in like or similar businesses who do not 
misrepresent their respective products. As a consequence thereof, 
substantial injury has been and is being done by respondent to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 8. The above methods, acts, practices, and representations of 
the respondent have been and are all to the prejudice of the public 
and respondent’s competitors as aforesaid and have been and are 
unfair methods of competition within the meaning and intent of Sec- 
tion 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Revort, Finpines As to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 11, 1938, issued, and on 
January 13, 1938, served its complaint in this proceeding upon the 
respondent corporation, Louisville Pottery Co., charging it with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, a stipulation as to the facts 
was entered into between W. T. Kelley, chief counsel of the Federal 
Trade Commission and Keith P. Snyder, president of the respondent 
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corporation, Louisville Pottery Co., which said stipulation was there- 
after approved by the Commission and duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint, answer 
thereto, and the stipulation as to the facts (respondent having waived 
the filing of brief) and the Commission having duly considered the 
same and being now fully advised in the premises finds that the pro- 
ceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Louisville Pottery Co., is a corporation 
organized and doing business under the laws of the State of Ken- 
tucky. It has its principal office and place of business at 228 East 
Bloom Street, city of Louisville, State of Kentucky. It has been for 
more than 1 year last past engaged in the manufacture, sale, and dis- 
tribution of pottery wares in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 2. When respondent’s products are sold it transports them or 
causes them to be transported from its principal place of business in 
the city of Louisville, State of Kentucky, to the purchasers thereof 
located in States of the United States other than the State of Ken- 
tucky, and in the District of Columbia. 

There is now and has been at all times mentioned herein a course of 
trade in commerce in the above described pottery products sold by 
respondent between and among the various States of the United States 
and the District of Columbia. 

Par. 3. In the course and conduct of its business respondent is now 
and has been in substantial competition with other corporations, and 
with firms, partnerships, and individuals likewise engaged in the busi- 
ness of selling and distributing pottery wares in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its business and for the purpose 
of inducing the purchase of its products respondent has caused to be 
printed and circulated through the United States mails to its customers 
and prospective customers in the various States of the United States 
price lists, catalogs, and other advertising media. 

Respondent has caused and still causes to be imprinted on its prod- 
ucts in its price lists, catalogs, and other advertising media, as well as 
on its business stationery, words and phrases purporting to be descrip- 
tive of its products. Among the words and phrases appearing on the 
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respondent’s products and in its advertising media, the following are 
representative : 


CHEROKED 


ft arn 


PIO MH RY 


The above statement together with an Indian head profile, appears 
on large pieces of respondent’s pottery. 


P 
O 


a 
CHEROKEE 
T 
E 
R 
Y 
The above appears on small pieces of respondent’s pottery. 
On the cover of respondent’s catalog and in various places through- 


* out the catalog the statement 


CHEROKEE 
HAND TURNED POTTERY 


appears in very large type. 

The foregoing statements and representations made by the respond- 
ent are false and misleading and serve as representations to members 
of the purchasing public that the pottery wares manufactured and 
sold by respondent are manufactured by the tribe of Indians com- 
monly and officially known as the Cherokee Indians. 

Through the use of the foregoing false and misleading representa- 
tions and methods of labeling and branding its products the respond- 
ent places in the hands of unscrupulous dealers buying for resale an 
instrument and means whereby such dealers may commit a fraud 
upon and deceive a substantial portion of the consuming public by 
enabling them to represent and offer for sale and sell respondent’s 
pottery wares as being genuine Cherokee Indian pottery. 

The pottery wares sold and distributed by respondent are not 
manufactured by Indians and no Indian is connected with the man- 
-ufacture of the pottery products. All of them are manufactured in 
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the ordinary and common pottery shops of the respondent at Louis- 
ville, Ky. 

Par. 5. For many years a substantial part of the consuming public 
has had and has so expressed a marked preference for pottery wares 
made by the Cherokee Indian tribe. As the result of such prefer- 
ence it has purchased a substantial volume of such merchandise. 

Par. 6. There are among the competitors of the respondent in 
commerce, as herein set out, sellers and distributors of like and simi- 
lar products designed and intended for similar usage who refrain 
from advertising or representing, through their price lists, brand 
marks or other advertising media, that their products have an 
origin which they do not have or that they are made by Indians 
unless they are actually so made. 

Par. 7. The use of the false and misleading statements and repre- 
sentations herein set out on the part of the respondent has a tend- 
ency and capacity to mislead a substantial number of members of 
the purchasing public into the erroneous and mistaken belief that the 
products so described and marked by respondent are made by Chero- 
kee Indians and into the purchase of the products offered for sale, 
sold, and distributed by respondent. As a result thereof, trade has 
been unfairly diverted to respondent from those competitors engaged 
in like and similar businesses who do not misrepresent their respec- 
tive products. As a consequence, substantial injury has been and 
is being done by respondent to competition in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

CONCLUSION 


The aforesaid acts and practices of respondent, Louisville Pottery 
Co., are to the prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent and the stipulation as to the facts entered into between 
W. T. Kelley, Chief Counsel for the Federal Trade Commission and 
Keith P. Snyder, president of the respondent, Louisville Pottery 
Co., and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 
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it is ordered, That the respondent corporation, Louisville Pottery 
Co., its officers, representatives, agents, and employees in connec- 
tion with the offering for sale, sale and distribution of pottery prod- 
ucts in interstate commerce or in the District of Columbia do forth- 
with cease and desist from representing in any manner: 

1. That the pottery products manufactured, sold, and distributed 
by it are Indian products; 

2. That Indians are, in any way, connected with the manufacture 
of the pottery products sold and distributed by the respondent; 

3. That the pottery products sold and distributed by the respondent 
are Cherokee pottery or Cherokee hand pottery. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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In tHe Matter or 


J. W. PINCUS AND J. DAN SILVER,:TRADING AS THE 
NOVELCRAFTS COMPANY, AND LOU ROTH 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3216. Complaint, Aug. 27, 1937—Decision, Aug. 8, 1938 


Where two individuals and their employee engaged in sale and distribution of 
candy to wholesalers in various States, and in sale of so-called ‘“break- 
and-take,” ‘“pick-and-take,” “draw,” or “deal” assortments, purchase of 
which candy is preferred by consumers because of the gambling feature 
connected with the sale thereof, and principal purchasers of which lot- 
or chance-sold candy are children, and sale of which, in competition with 
the “straight merchandise” of many candy manufacturers who do not 
make and sell the other, has been followed by a marked decrease in sale 
of such “straight merchandise’ whenever or wherever other has appeared 
in its markets, due to said gambling or lottery feature connected there- 
with— 

Sold to wholesalers certain assortments, which were so packed and assembled 
as to involve use of a lottery scheme when sold and distributed to con- 
sumers thereof, and which were so packed, arranged, and designed as to 
be especially attractive to children, and included, as illustrative, penny 
pieces of uniform size and shape, the concealed colored center of a small 
number of which differed from that of the majority, together with certain 
articles of merchandise to be given as prizes to those procuring by chance 
such different colored centers, and together with still other articles of 
merchandise to be thus given to those procuring by chance certain other 
colored centers, relative number of which was even smaller; assembled 
and packed in such a manner that, with its knowledge and intent, they 
might be and were used by such wholesalers’ retail-dealer customers for 
distribution to purchasing public by lot or chance without alteration or 
rearrangement; Contrary to public policy, and in competition with many 
who regard such sale and distribution as injurious to the industry con- 
cerned, and some of whom, for such reason and because such sale and 
distribution supplies to and places in the hands of retailers means of 
conducting lotteries in violation of the laws of the several States, refuse 
to sell candy so packed that it can be resold to public by lot or chance; 

With result that such refusing competitors were placed at a competitive dis- 
advantage, and purchasing public was deprived of the benefits of fair 
competition in trade in question, retailers, finding such “break-and-take,” 
“pick-and-take,” “draw,” or ‘‘deal” candy more saleable, bought from them 
and others employing the same or an equivalent method of sale, and 
trade was unfairly diverted thereby from aforesaid competitors to them 
and to others using such or equivalent practice or method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors, and constituted unfair methods of competition. 
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Before Mr. Miles J. Furnas, trial examiner. 

Mr. Hemry C. Lank, Mr. P. C. Kolinski, and Mr. D. C. Daniel for 
the Commission. 

Mr. Herman W. Kaufmann, of Pittsburgh, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that J. W. 
Pincus and J. Dan Silver, individually and as copartners trading 
as The Novelcrafts Co., and Lou Roth, an individual, hereinafter 
referred to as respondents, have been and are using unfair methods 
of competition in commerce, as “commerce” is defined in said act, 
and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrarH 1. The respondents, J. W. Pincus and J. Dan Silver, 
are individuals doing business as a partnership under the trade name 
The Novelcrafts Co. The respondent, J. W. Pincus, is located at 
2020 Wylie Avenue, Pittsburgh, Pa., and the respondent, J. Dan 
Silver, is located at 319 Semple Street, Pittsburgh, Pa. The busi- 
ness carried on under the name of The Novelcrafts Co. 1s conducted 
at 1534 Center Avenue, Pittsburgh, Pa. The respondent, Lou Roth, 
is an individual and is in charge of and manages the business of 
the partnership carried on under the trade name The Novelcrafts 
Co., as described above, and is located at 1534 Center Avenue Pitts- 
burgh, Pa. 

The respondents, as above described, are now, and for some time 
last past have been, engaged in the sale and distribution of candy 
and chewing gum to wholesale dealers and jobbers and to retail dealers 
located at points in the various States of the United States. Re- 
spondents cause and have caused their said products when sold to 
be transported from their principal place of business in the city of 
Pittsburgh, State of Pennsylvania, to purchasers thereof in Penn- 
sylvania and in other States of the United States at their respective 
points of location. There is now, and has been for some time last 
past, a course of trade and commerce by said respondents in such 
candy and chewing gum between and among the States of the United 
States. In the course and conduct of said business, respondents are 
in competition with other partnerships and with individuals and cor- 
porations engaged in the sale and distribution of candy and chewing 
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gum in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of their business, as described in 

paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers and jobbers and to retail dealers assortments of candy and 
assortments of chewing gum so packed and assembled as to involve 
the use of a lottery scheme when sold and distributed to the consumers 
thereof. 
_ (a) One of said assortments of candy is composed of a number 
of pieces of candy of uniform size and shape, together with a number 
of other articles of merchandise, which other articles of merchandise 
are to be given as prizes to purchasers of said pieces of candy of 
uniform size and shape in the following manner: The majority of 
said pieces of candy of uniform size and shape have centers of the 
same color, but a small number of said pieces of candy have centers 
of a different color and a still smaller number of said pieces of candy 
have centers of a still different color. The pieces of candy of uniform 
size and shape retail at the price of 1 cent each, but the purchaser 
who procures one of the pieces of candy having a center of a par- 
ticular color is entitled to receive and is to be given free of charge 
one of the other articles of merchandise included in said assortment 
and heretofore referred to. The color of the center of said pieces 
of candy of uniform size and shape is effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the piece of candy broken open. The other articles of mer- 
chandise included in said assortment are thus distributed to pur- 
chasers of the pieces of candy of uniform size and shape wholly by 
lot or chance. | 

(b) One of said assortments of chewing gum is composed of a 
number of sticks of chewing gum of uniform size and shape, to- 
gether with a number of small pennants and one larger pennant, 
which said pennants are to be given as prizes to purchasers of the 
individual sticks of chewing gum in the following manner: The 
majority of the said sticks of chewing gum in said assortment are of 
the same color, but a small number of said sticks of chewing gum 
are of a different color. The said sticks of chewing gum retail at 
the price of 1 cent each, but the purchaser who procures one of the 
sticks of chewing gum of a color different from the majority is 
entitled to receive and is to be given free of charge one of the small 
pennants included in said assortment and heretofore referred to. 
The purchaser of the last stick of chewing gum in said assortment 
1s entitled to receive and is to be given free of charge the larger 
pennant included in said assortment and heretofore referred to. 
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The said sticks of chewing gum in said assortment are wrapped in’ 
individual wrappers, and ae color thereof is effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the wrapper removed. The said pennants contained in 
said assortment are thus distributed to purchasers of chewing gum 
from said assortment wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondents 
sell said assortments resell the same to retail dealers, and the said 
retail dealers and the retail dealers to whom respondents sell direct 
expose said assortments for sale and sell said candy and chewing gum 
to the purchasing public in accordance with the aforesaid sales plans. 
Respondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their products in accordance with 
the sales plans hereinabove set forth, and said sales plans have the 
capacity and tendency of inducing purchasers thereof to purchase 
respondents’ said products in preference to candy or chewing gum 
offered for sale and sold by their competitors. 

Par. 4. The sale of candy and chewing gum to the purchasing public 
by either one of the methods above described involves a game of chance 
or the sale of a chance to procure other articles of merchandise. The 
use by respondents of said methods in the sale of candy and chewing 
gum, and the sale of candy and chewing gum by and through the use 
thereof and by the aid of said methods, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
public policy, and is contrary to an established public policy of the 
Government of the United States. The use by respondents of said 
methods has the tendency unduly to hinder competition or create 
monopoly in this, to wit, that the use thereof has the tendency and 
capacity to exclude from the candy and chewing gum trade com- 
petitors who do not adopt and use the same methods or equivalent or 
similar methods involving the same or equivalent or similar elements 
of chance or lottery schemes. Many persons, firms, and corporations 
who sell candy and chewing gum in competition with respondents, as 
above alleged, are unwilling to offer for sale or sell candy or chewing 
gum so packed and assembled as above alleged, or otherwise arranged 
and packed for sale to the purchasing public so as to involve a game 
of chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy or chew- 
ing gum are attracted by respondents’ said methods and manner of 
Pickin said candy and chewing gum and by the element of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said candy and chewing gum so packed 
and sold by respondents in preference to candy or chewing gum offered 
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‘for sale and sold by said competitors of respondents who do not use 
the same or equivalent methods. The use of said methods by respond- 
ents has the tendency and capacity, because of said game of chance, to 
divert to respondents trade and custom from their said competitors 
who do not use the same or equivalent methods; to exclude from said 
candy or chewing gum trade all competitors who are unwilling to 
and who do not use the same or equivalent methods because the same | 
are unlawful; to lessen competition in said candy or chewing gum | 
trade, and to tend to create a monopoly of said candy or chewing gum 
trade in respondents and in such other distributors of candy or chew- 
ing gum as use the same or equivalent methods; and to deprive the 
purchasing public of the benefit of free competition in said candy or 
chewing gum trade. The use of said methods by respondents has the 
tendency and capacity to eliminate from said candy or chewing gum 
trade all actual competitors, and to exclude therefrom all potential 
competitors who do not adopt and use said methods or equivalent 
methods. 

Par. 6. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and of respondents’ 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, FrnpinGs As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 27, 1937, issued, and there- 
after served, its complaint in this proceeding upon the respondents 
J. W. Pincus and J. Dan Silver, individually and as copartners trading 
as The Novelcrafts Co., and Lou Roth, an individual, charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Henry C. Lank, attorney for the Commission, and in 
opposition thereto by Herman W. Kaufmann, attorney for the re- 
spondents, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. The said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
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and other evidence, and a brief in support of the complaint (no brief 
having been filed and oral argument not having been requested by 
attorney for respondents), and the Commission having duly consid- 
ered the matter and being now fully advised in the premises finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondents, J. W. Pincus and J. Dan Silver, are 
individuals doing business as a partnership under the trade name, 
The Novelcrafts Co. The respondent, J. W. Pincus, is located at 
2020 Wylie Avenue, Pittsburgh, Pa., and the respondent, J. Dan Silver, 
is located at 319 Semple Street, Pittsburgh, Pa. The business car- 
ried on under the name of The Novelcrafts Co. is conducted at 1534 
Center Avenue, Pittsburgh, Pa. Respondent, Lou Roth, is an indi- 
vidual whose principal office and place of business is the same as The 
Novelcrafts Co. He is an employee of The Novelcrafts Co. in charge 
of the shipping and receiving of the products sold by said partnership, 
and assists respondents, Pincus and Silver, in the general management 
of said partnership. Respondents are now, and for some time last 
past have been, engaged in the sale and distribution of candy to whole- 
sale dealers located in Pennsylvania, Maryland, New Jersey, New 
York, Ohio, and in other States of the United States. Respondents 
cause, and have caused, their said candy, when sold, to be transported 
from their place of business aforesaid to purchasers thereof in the 
above-mentioned States and in other States of the United States at 
their respective points of location. There is now, and for some time 
last past has been, a substantial course of trade by respondents in 
such candy in commerce between and among the States aforementioned 
and other States of the United States. In carrying on said business 
as hereinabove described, respondents are in active competition with 
other partnerships and with individuals and corporations engaged in 
the sale and distribution of candy in commerce between and among 
various States of the United States. 

Par. 2. In the course and conduct of said business as above de- 
scribed, respondents sell, and have sold, to wholesale dealers in com- 
merce a number of assortments of candy so packed and assembled as 
to involve the use of a lottery scheme when sold and distributed to 
consumers thereof. One of said assortments substantially illustrates 
the sales plan or method employed in connection with the sale and 
distribution to the consuming public of all of respondents’ assortments 
of candy and is described in detail as follows: 
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(a) One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and ‘shape, together with a number 
of other articles of merchandise, which other articles of merchandise 
are to be given as prizes to purchasers of said pieces of candy of uni- 
form size and shape in the following manner: The majority of said 
pieces of candy of uniform size and shape have centers of the same 
color, but a small number of said pieces of candy have centers of a 
different color, and a still smaller number of said pieces of candy have 
centers of a still different color. The pieces of candy of uniform size 
and shape retail at the price of 1 cent each, but the purchaser who 
procures one of the pieces of candy having a center of a particular 
color is entitled to receive, and is to be given free of charge, one of 
the other articles of merchandise included in said assortment and here- 
tofore referred to. The color of the center of said pieces of candy of 
uniform size and shape is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the piece 
of candy broken open. The other articles of merchandise included 
in said assortment are thus distributed to purchasers of the pieces of 
candy of uniform size and shape wholly by lot or chance. 

Par. 3. Candy assortments involving the lottery or chance features 
as described in paragraph 2 hereof are generally referred to in candy 
industries as “break-and-take,” “pick-and-take,” “draw,” or “deal” ac- 
sortments. Assortments of candy without any lottery or chance 
features used in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight merchandise.” 
These terms are being used hereafter in these findings to distinguish 
the various types of assortments. 

Par. 4. The wholesale dealers to whom respondents sell their assort- 
ments of candy resell the same to retail dealers who, in turn, sell said 
assortments to the consuming public, and said assortments are dis- 
played for sale to the consuming public as packed by the respondents 
and sold to the consuming public in accordance with the above de- 
scribed sales plan. 

Par. 5. The assortments herein above described are assembled and 
packed in such a manner that they have been and are used and may be 
used by retail dealers for distribution to the purchasing public by lot 
or chance without alteration or rearrangement. In the sale and dis- 
tribution of the assortments of candy herein above described, respond- 
ents had knowledge that said assortments were to be resold to the 
consuming public by retail dealers by lot or chance, and respondents 
packed such candy in the way and manner described herein so that, 
without alteration, addition thereto, or rearrangement thereof, it might 
be resold to the public by lot or chance by such retail dealers, The 
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packing and distributing of candy in the manner above found is con- 
trary to public policy. 

Par. 6. There are in the United States many manufacturers of candy 
who do not manufacture and sell “break-and-take,” “pick-and-take,” 
“draw,” or “deal” assortments of candy and who sell their straight 
merchandise in interstate commerce in competition with the “break- 
and-take,” “pick-and-take,” “draw,” or “deal” candy, and the manu- 
facturers of “straight merchandise” have noted a marked decrease in 
the sale of their products whenever or wherever the “break-and-take,” 
“pick-and-take,” “draw,” or “deal” assortments have appeared in their 
markets. The decrease in the sale of “straight merchandise” is due to 
the gambling or lottery feature connected with the “break-and-take,” 
“pick-and-take,” “draw,” or “deal” candy. Consumers prefer to pur- 
chase “break-and-take,” “pick-and-take,” “draw,” or “deal” candy be- 
cause of the gambling feature connected with its sale. 

Respondents’ assortments of candy are so packed, arranged, and 
designed as to be especially attractive to children, who are the principal 
purchasers of candy sold by lot or chance. As a result of the chance 
_ feature employed by respondents in connection with the sale and dis- 
tribution of their said assortments, children are taught and induced 
to gamble. 

Par. 7. The sale and distribution of candy by the sales plan or 
method described herein, is the sale and distribution of candy by lot or 
chance, and constitutes a lottery scheme, game of chance, or gift enter- 
prise.. The use by respondents of said sales plan or method in the sale 
of their candy has a tendency and capacity, because of said game of 
chance, to create a monopoly of said candy trade in respondents and in 
such other distributors of candy as use the same or an equivalent 
method. Many competitors of respondents regard such sale and dis- 
tribution as being injurious to the candy industry. The sale and dis- 
tribution by respondents of such assortments of candy supplies to and 
places in the hands of retail dealers a means of conducting lotteries, 
which are in violation of the laws of several States. Because of these 
reasons some of the competitors of respondent refuse to sell candy so 
packed that it can be resold to the public by lot or chance. These 
competitors are thereby placed at a competitive disadvantage and the 
purchasing public is thus deprived of the benefits of fair competition 
in said candy trade. The retailers, finding that they can dispose of 
more candy by “break-and-take,” “pick-and-take,” “draw,” or “deal” 
methods, have bought from respondents and others employing the 
same or an equivalent method of sale, and thereby trade is unfairly 
diverted from said competitors to respondents and others using the 
same or an equivalent method. 
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The aforesaid acts and practices of respondents are all to the preju- 
dice of the public and of respondents’ competitors, and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, testimony and other evidence taken before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
a brief in support of the complaint (no brief having been submitted 
and oral argument not having been requested by attorney for re- 
spondents), and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondents, J. W. Pincus and J. Dan Silver, 
individually and as copartners trading as The Novelcrafts Co., or: 
trading under any other name, and Lou Roth, an individual, their 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of candy or other confections, in inter- 
‘state commerce or in the District of Columbia, do forthwith cease and 
desist from: 

1. Selling and distributing to dealers candy or other confections so 
packed and assembled that sales of such candy or other confections 
to the general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy or other confections which are used or which may be used 
without alteration or rearrangement of the contents of such packages 
or assortments to conduct a lottery, game of chance, or gift enterprise 
in the sale and distribution of candy or other confections contained in 
said assortments to the public; 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail, pieces of candy of uniform size and shape with 
different colored centers, together with other articles of merchandise, 
which said articles of merchandise are to be given as prizes to the 
purchasers procuring pieces of candy with centers of particular colors. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3434. Complaint, May 21, 1938—Decision, Aug. 8, 1938 


Where a corporation which was engaged in buying, packing, and selling waste 
paper, rags, and other waste materials, and had long had dominant control 
of the waste-paper business in the South and Southwest generally, and par- 
ticularly in Louisiana, Texas, and Mississippi, so that large consumers of 
waste paper and waste materials in such section were dependent, to a large 
degree, upon it for their necessary supplies thereof, and other and smaller 
dealers therein were likewise dependent upon it for an outlet for their sup- 
plies of such materials; with intent, tendency, or effect of creating and main- 
taining in itself a monopoly in the trade territory in which it operated— 

(a) Threatened to discontinue all business relations with other waste-material 
dealers with whom it did a large business located in various States, should 
they continue purchasing from or selling to certain of its competitors lo- 
cated in the Southern States; 

(b) Threatened to cease supplying mills and other large consumers of waste 
products in the Southern States, dependent to a great extent upon it for 
their necessary supply thereof, with such materials in the event said .con- 
sumers purchased such materials from certain of its competitors; and 

(c) Threatened to come into the territories of other dealers located in various 
States and enter into active competition with them if they persisted in pur- 
chasing from and selling to certain of its competitors located in such South- 
ern States; 

With capacity, tendency and effect, as a result of said acts and practices and 
others of similar nature, of monopolizing in it business of buying, packing, 
and selling waste paper, rags, and other waste materials in aforesaid States, 
unreasonably lessening, eliminating, restraining, and suppressing competi- 
tion in industry in question, depriving purchasing and consuming public of 
advantages which they would receive and enjoy under conditions of normal 
and unobstructed or free and fair competition therein, and otherwise operat- 
ing as a restraint of trade and a detriment to the freedom of fair and legi- 
timate competition in industry in question, and of obstructing natural flow 
of trade in channels of commerce between and among the several States and 
in the District of Columbia: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of competitors and the public and hindered and prevented com- 
petition in sale of aforesaid products and dangerously tended so to do, and 
unreasonably restrained commerce therein and constituted unfair methods of 
competition. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. Gerard A. Rault for the Commission. 
Mr. Paul J. Ganucheau, of New Orleans, La., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Letellier-Phil- 
lips Paper Co., Inc., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of the said act, and it appearing 
to the Commission that-a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paragrapy 1. Letellier-Phillips Paper Co., Inc., is a corporation _ 
created and existing under the laws of the State of Louisiana, with 
its principal office and place of business located at 617 South Front 
Street, New Orleans, La. 

Par. 2. Respondent is now and has been for more than 4 years last 
past engaged in the business of buying, packing, and selling waste 
paper, rags, and other waste materials of various kinds. 

. Respondent purchases said materials in various States of the United 
States and causes same to be transported to its warehouses located 
in the State of Louisiana. When sold, respondent causes said waste 
materials to be transported from its warehouses located in the State 
of Louisiana to its customers located in the various States and in 
the District of Columbia. 

~ Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in commerce in said waste materials bought, 
sold, and distributed by it between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct. of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the purchase, sale, and dis- 
tribution of similar waste materials in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 4. Respondent for many years has had dominant control of 
the waste-paper business in the South and Southwest generally and 
particularly in the States of Louisiana, Texas, and Mississippi. As 
a result of this dominant control, large consumers of waste paper 
and waste materials in these sections of the country are dependent to 
a large degree upon respondent for their necessary supply of these 
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materials. As a further result of said dominant control, other and 
smaller dealers of waste materials are dependent upon respondent 
for an outlet for their supplies of these materials. 

Par. 5. In the course and conduct of said business and for the 
purpose of creating and maintaining a monopoly in the waste-paper 
and other waste-material business in the Southern States, respondent 
has unfairly disparaged competitors and has endeavored to carry out 
its monopolistic purposes hereinabove stated by threats, intimidation, 
and attempts to boycott competitors. To further said purposes, 
respondent has, among other things: 

(a) Communicated, through its officers, with other waste-material 
dealers with whom respondent does a large business located in various 
States of the United States, and threatened said dealers that respond- 
ent would discontinue all business relations with them should they 
continue purchasing from and selling to certain of respondent’s com- 
petitors located in the Southern States; 

(6) Communicated, through its officers, with mills and other large 
consumers of waste products in the Southern States dependent to a 
great extent upon respondent for their necessary supply of waste 
materials, and threatened said large consumers that respondent would 
cease to supply them with waste materials if said consumers pur- 
chased waste materials from certain of respondent’s southern 
competitors ; 

(ec) Communicated, through its officers, with other dealers located 
in various States of the United States, and threatened said dealers 
that respondent would come into their territories and enter into 
active competition with them if they persisted in purchasing and sell- 
ing to certain of respondent’s competitors located in the Southern 
States. 

Par. 6. The capacity, tendency, and effect of said acts and practices 
of respondent hereinabove set out and others of a similar nature 
are and have been to monopolize in said respondent the business of 
buying, packing, and selling waste paper, rags, and other waste 
material in the Southern States; to unreasonably lessen, eliminate, 
restrain, hamper, and suppress competition in said industry; to de- 
prive the purchasing and consuming public of the advantages in 
price, service, and other considerations which they would receive and 
enjoy under conditions of normal and unobstructed or free and fair 
competition in such industry; to otherwise operate as a restraint of 
trade and a detriment to the freedom of fair and legitimate compe- 
tition in said industry, and to obstruct the natural flow of trade in 
the channels of commerce between and among the several States of 


the United States. 
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Par. 7. The acts and practices of respondent as herein alleged are 
all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to and have actually hindered and_pre- 
vented trade in the sale of waste materials in commerce within the 
intent and meaning of the Federal Trade Commission Act; have 
unreasonably restrained interstate commerce in said waste mater ials, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Revort, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 21st day of May 1938 issued, 
and on the 24th day of May 1938 served, its complaint in this proceed- 
ing upon respondent, Letellier-Phillips Paper Co., Inc., charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order en- 
tered herein, granted respondent’s motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all the 
material allegations of fact and waiving all intervening procedure and 
further hearings as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the substitute answer, and the Commission, having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Letellier-Phillips Paper Co., Inc., is a corporation 
created and existing under the laws of the State of Louisiana, with its 
principal office and place of business located at 617 South Front 
Street, New Orleans, La. 

Par. 2. Respondent is now, and has been for more than 4 years last 
past, engaged in the business of buying, packing, and selling waste 
paper, rags, and other waste materials of various kinds. 

Respondent purchases said materials in various States of the 
United States, and causes same to be transported to its warehouses lo- 
cated in the State of Louisiana. When sold, respondent causes said 
waste materials to be transported from its warehouses located in the 
State of Louisiana to its customers located in the various States of the 
United States and in the District of Columbia. 
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Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said waste materials bought, 
sold, and distributed by it between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent is in 
active and substantial competition with other corporations, and with 
partnerships and individuals, engaged in the purchase, sale, and dis- 
tribution of similar waste materials in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 4. Respondent for many years has had dominant control of 
the waste-paper business in the South and Southwest generally, and 
particularly in the States of Louisiana, Texas, and Mississippi. As 
a result of this dominant control, large consumers of waste paper and 
waste materials in these sections of the country are dependent, to a 
large degree, upon respondent for their necessary supply of these 
materials. As a further result of said dominant control, other, and 
smaller, dealers in waste materials are dependent upon respondent for 
an outlet for their supplies of these materials. 

Par. 5. In the course and conduct of said business, and for the pur- 
pose of creating and maintaining a monopoly in the waste paper and 
other waste material business in the Southern States, respondent has 
unfairly disparaged competitors, and has endeavored to carry out its 
monopolistic purposes hereinabove stated, by. threats, intimidation, 
and attempts to boycott competitors. To further said purposes, re- 
spondent has, among other things: 

(a) Communicated, through its officers, with other waste material 
dealers, with whom respondent does a large business, located in vari- 
ous States of the United States, and threatened said dealers that 
respondent would discontinue all business relations with them should 
they continue purchasing from, and selling to, certain of respondent’s 
competitors located in the Southern States; 

(6) Communicated, through its officers, with mills and other large 
consumers of waste products in the Southern States dependent, to a 
great extent, upon respondent for their necessary supply of waste 
materials, and threatened said large consumers that respondent would 
cease to supply them with waste materials if said consumers purchased 
waste materials from certain of respondent’s Southern competitors ; 

(c) Communicated, through its officers, with other dealers located in 
various States of the United States, and threatened said dealers that 
respondent would come into their territories and enter into active com- 
petition with them if they persisted in purchasing from, and selling 
to, certain of respondent’s competitors located in the Southern States. 
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Par. 6. The capacity, tendency, and effect of said acts and practices 
of respondent hereinabove set out, and others of a similar nature, are, 
and have been, to monopolize in said respondent the business of buying, 
packing, and selling waste paper, rags, and other waste materials in 
the Southern States; unreasonably to lessen, eliminate, restrain, 
hamper, and suppress competition in said industry; to deprive the 
purchasing and consuming public of the advantages they would receive 
and enjoy under conditions of normal and unobstructed, or free and 
fair, competition in such industry; to otherwise operate as a restraint 
of trade and a detriment to the freedom of fair and legitimate compe- 
tition in said industry; and to obstruct the natural flow of trade in the 
channels of commerce between and among the several States of the 
United States and in the District of Columbia. 


CONCLUSION 


_ The acts and practices of the respondent as herein found are all to 
the prejudice of competitors of respondent and of the public; have a 
dangerous tendency to hinder and prevent, and have actually hindered 
and prevented, competition in the sale of waste materials in commerce 
within the intent and meaning of the Federal Trade Commission Act; 
have unreasonably restrained interstate commerce in said waste mate- 
rials; and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint and waives all intervening procedure 
and further hearings as to said facts, and the Commission having made 
its findings as to the facts and conclusion that said respondent is 
violating the provisions of the Federal Trade Commission Act. 

It is ordered, ‘That the respondent, Letellier-Phillips Paper Co., 
Inc., its officers, representatives, agents, and employees, directly, or 
through any corporate or other device, in connection with its business 
of buying and selling waste materials in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Threatening, intimidating, or boycotting competitors, or attempt- 
ing to intimidate or boycott competitors, because such competitors pur- 
chase from, or sell to, certain other competitors of the respondent ; 
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2. Threatening to discontinue, or discontinuing, business relations 
with waste material dealers because such dealers purchase from, or sell 
to, certain competitors of respondent ; 

3. Threatening to discontinue, or discontinuing, business relations 
with mills and other large consumers of waste materials, because said 
mills and other large consumers purchase such materials from certain 
of respondent’s competitors; 

4. Threatening that respondent will go into the trade territory of 
other dealers in waste materials located in various states of the United 
States, with whom it is not in direct competition, if such other dealers 
purchase from, or sell to, certain of the respondent’s competitors ; 


for the purpose, and with the tendency or effect, of creating and main- 
taining in the respondent a monopoly in the trade territory in which 
it operates, 

It is further ordered, That the respondent shall, within 60 days after 
the service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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FRED A. STOCK, TRADING AS STOCK’S NU-TONE TONIC 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 3448. Complaint, May 27, 1938—Decision, Aug. 9, 1938 


Where an individual engaged in sale and distribution of a medicinal preparation 
designated ‘“Stock’s Nu-Tone Tonic’’— 

Represented, in advertising the same through radio broadcasts and other means, 
that said preparation constituted a tonic which toned up the digestive organs 
and promoted healthful sleep and a hearty appetite, and a remedy or treat- 
ment for underweight or weak or run-down condition and that tired feeling, 
and that use thereof would bring back the color to one’s cheeks and make 
one feel strong, healthy, and more vigorous, and that thousands had been 
helped to health by it, and that it was a competent remedy in treating the 
common cold ; 

Facts being the therapeutically significant ingredients thereof were not such as 
to make the same dependable as a competent remedy in the treatment of 
the pathological condition mentioned, product was not a tonic and inclusion 
of word “tonic” in name thereof and references thereto as such were false, 
misleading, and deceptive, and it did not have the qualities or properties 
claimed therefor, would not bring back color to one’s cheeks, help boys and 
girls who are thin, had not helped thousands of others to health, and various 
other representations made therefor were false and misleading; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that all such state- 
ments and representations were true, and with the result that a substantial 
number of the purchasing public, induced by such representations, bought its 
said product and trade was diverted unfairly to him from competitors 
engaged in the sale and distribution of products designed for similar usage, 
and who truthfully advertise and represent the properties and effects of their 
respective products and the results that may be obtained from the use thereof ; 
to the injury of competition in commerce: 

Held, that such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Merle P. Lyon for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fred A. Stock, an 
individual, trading as Stock’s Nu-Tone Tonic, hereinafter referred to 
as the respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 
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ParacrarH 1. Respondent, Fred A. Stock, is an individual trading as 
Stock’s Nu-Tone Tonic, with his office and principal place of business 
located in the city of Quincy, in the State of Illinois. Respondent is 
now, and has been for more than 1 year last past, engaged in the sale 
and distribution, in commerce between the various States of the United 
States and in the District of Columbia, of a medicinal preparation 
designated “Stock’s Nu-Tone Tonic.” Respondent causes said medici- 
nal preparation, when sold by him, to be transported from his place of 
business in the State of Illinois to purchasers thereof located in other 
States of the United States than the State of Illinois. There is now, 
and has been at all times mentioned herein, a course of trade and com- 
merce in said medicinal preparation so sold by respondent, between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his said business, respondent is 
now, and has been, in substantial competition with other individuals, 
and with firms, partnerships, and corporations likewise engaged in the 
sale and distribution of medicinal preparations in commerce among 
and between the various States of the United States and in the District 
of Columbia. Among the competitors of the respondent in said com- 
merce are many who do not in any manner misrepresent their said 
products. 

Par. 3. In the course and conduct of his said business, and for the 
purpose of creating a demand upon the part of the consuming public 
for the medicinal preparation designated “Stock’s Nu-Tone Tonic,” 
and to induce the purchase thereof, respondent has caused said medici- 
nal preparation to be advertised through the medium of radio broad- 
casts, labels, and through other means, among customers and prospec- 
tive customers in the various States of the United States and in the 
District of Columbia. 

Par. 4. Among the representations made by respondent by the afore- 
said means are the following: 

Stock’s Nu-Tone Tonic. 

Stock’s Nu-Tone Tonic, the great herbal tonic helps you to get the full nourish- 
ment from the food you eat. 

Stock’s Nu-Tone Tonic is recommended to people who are underweight, weak, 
run-down and suffering from that tired feeling. For that tired feeling and restor- 
ing lost strength, try Stock’s Nu-Tone Tonic. 

Stock’s Nu-Tone Tonic, the excellent tonic. 

Take a tablespoon of this fine mixture of vegetable juices before meals for just 
a few days and see how quickly it brings back the color to your cheeks and makes 
you feel strong and healthy and more vigorous. 

Boys and girls who are weak and thin are usually helped wonderfully by this 


famous tonic. 
Thousands of others have been helped to health by Stock’s Nu-Tone Tonie. 
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In many cases of over-work and over-exertion, Stock’s Nu-Tone Tonic has 
proved a valuable tonic. It quickly tones up the digestive organs and promotes 
healthful sleep and a hearty appetite. : 

An excellent means of curing colds quickly and to ward off imminent colds is 
to take Stock’s Nu-Tone Tonic, 

Many who have used it praise it most highly, especially in the treatment and 
prevention of common colds, 

Par. 5. In truth and in fact the aforesaid representations of re- 
spondent concerning the preparation “Stock’s Nu-Tone Tonic” are 
false, misleading and untrue.. The therapeutically significant ingre- 
dients in said product are not such as to make the said preparation 
dependable as a competent remedy in the treatment of the pathological 
conditions mentioned, and the use of the word “Tonic” in the name, 
and references to the product as a tonic are false, misleading, and 
deceptive. 

In truth and in fact, “Stock’s Nu-Tone Tonic” is not a tonic and has 
not proved valuable as such. It does not help one to get the full 
nourishment from the food he eats. It does not tone up the digestive 
organs, promote sleep or a healthy appetite, or restore lost strength. 
It does not have any therapeutic value in the treatment of underweight, 
weak, or run-down condition, or that tired feeling. 

A tablespoon of said preparation taken before meals for a few days, 
or otherwise, will not bring back the color to one’s cheeks, or make one 
feel strong, healthy, and more vigorous. The use of said preparation 
does not help boys and girls who are thin, and thousands of others have 
not been helped to health by its use. Said preparation is not a com- 
petent remedy in the treatment or prevention of colds. 

Par. 6. Each and all of the aforesaid false and misleading repre- 
sentations and statements of the respondent in offering for sale and 
selling said medicinal preparation “Stock’s Nu-Tone Tonic” have had 
and now have the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of said statements and representations are 
true. As a direct consequence of said erroneous and mistaken beliefs, 
induced by said representations, a substantial number of the purchas- 
ing public have purchased said “Stock’s Nu-Tone Tonic,” with the 
result that trade in said commerce has been diverted unfairly to said 
respondent from competitors engaged in the sale and distribution of 
products designed for similar usage who truthfully advertise and 
represent the properties and effects of their respective products and 
the results that may be obtained from the use thereof. As a result 
thereof, injury has been, and is now being, done by the said respond- 
ent to competition in commerce between and among the various States 
of the United States and in the District of Columbia. 
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Par. 7. The aforesaid acts and practices of the respondent have 
been, and are, all to the prejudice of the public and of respondent’s 
competitors as aforesaid, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 27, 1938, issued, and subse- 
quently served, its complaint in this proceeding upon the respondent 
Fred A. Stock, an individual trading as Stock’s Nu-Tone Tonic, 
charging him with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. 

After the issuance and service of said complaint, the respondent 
filed an answer admitting all the material allegations of the complaint 
to be true, and stated that he waived hearing on the charges set forth 
in the complaint and the taking of further evidence and all other 
intervening procedure, which answer was duly filed in the office of 
the Commission on July 11, 1938. Thereafter this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Fred A. Stock, is an individual trad- 
ing as Stock’s Nu-Tone Tonic, with his office and principal place of 
business located in the city of Quincy, in the State of Illinois. Re- 
spondent is now, and has been for more than 1 year last past, engaged 
in the sale and distribution, in commerce between the various States 
of the United States and in the District of Columbia, of a medicinal 
preparation designated “Stock’s Nu-Tone Tonic.” Respondent 
causes said medicinal preparation, when sold by him, to be trans- 
ported from his place of business in the State of Illinois to pur- 
chasers thereof located in other States of the United States than the 
State of Illinois. There is now, and has been at all times mentioned 
herein, a course of trade in commerce in said medicinal preparation 
so ey by respondent between ‘and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his said business, respondent is 
now, and has been, in substantial competition with other individuals, 
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and with firms, partnerships, and corporations likewise engaged in the 
sale and distribution of medicinal preparations in commerce among 
and between the various States of the United States and in the District 
of Columbia. Among the competitors of the respondent in said com- 
merce are many who do not in any manner misrepresent their said 
products. 

Par. 8. In the course and conduct of his said business, and for the 
purpose of creating a demand upon the part of the consuming public 
for the medicinal preparation designated “Stock’s Nu-Tone Tonic,” 
and to induce the purchase thereof, respondent has caused said medic- 
inal preparation to be advertised through the medium of radio broad- 
casts and other means, among customers and prospective customers in 
the various States of the United States and in the District of Columbia. 

Par. 4. Among the representations made by respondent by the afore- 
said means are the following: 

Stock’s Nu-Tone Tonic. 

Stock’s Nu-Tone Tonic, the great herbal tonic, helps you to get the full nourish- 
ment from the food you eat. 

Stock’s Nu-Tone Tonic is recommended to people who are underweight, weak, 
run-down and suffering from that tired feeling. For that tired feeling and re- 
storing lost strength, try Stock’s Nu-Tone Tonic. 

Stock’s Nu-Tone Tonic, the excellent tonic. 

Take a tablespoon of this fine mixture of vegetable juices before meals for just 
a few days and see how quickly it brings back the color to your cheeks and 
makes you feel strong and healthy and more vigorous. 

Boys and girls who are weak and thin are usually helped wonderfully by this 
famous tonic. 

Thousands of others have been helped to health by Stock’s Nu-Tone Tonic. 

In many cases of over-work and over-exertion, Stock’s Nu-Tone Tonic has 
proved a valuable tonic. It quickly tones up the digestive organs and promotes 
healthful sleep and a, hearty appetite. 

An excellent means of curing colds quickly and to ward off imminent colds is to 
take Stock’s Nu-Tone Tonic. 

Many who have used it praise it most highly, especially in the treatment and 
prevention of common colds. 

Par. 5. In truth and in fact the aforesaid representations of re- 
spondent concerning the preparation “Stock’s Nu-Tone Tonic” are 
false, misleading, and untrue. The therapeutically significant ingredi- 
ents in said product are not such as to make the said preparation de- 
pendable as a competent remedy in the treatment of the pathological 
conditions mentioned, and the use of the word “Tonic” in the name, 
and references to the product as a tonic are false, misleading, vite 
deceptive. 

In truth and in fact, “Stock’s Nu-Tone Tonic” is not a tonic and has 
not proved valuable as such. It does not help one to get the full 
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nourishment from the food he eats. It does not tone up the digestive 
organs, promote sleep or a healthy appetite, or restore lost strength. 
It does not have any therapeutic value in the treatment of underweight, 
weak, or run-down condition, or that tired feeling. 

A tablespoon of said preparation taken before meals for a few days, 
or otherwise, will not bring back the color to one’s cheeks, or make one 
feel strong, healthy, and more vigorous. The use of said preparation 
does not help boys and girls who are thin, and thousands of others 
have not been helped to health by its use. Said preparation is not a 
competent remedy in the treatment or prevention of colds. 

Par. 6. Each and all of the aforesaid false and misleading repre- 
sentations and statements of the respondent in offering for sale and 
selling said medicinal preparation “Stock’s Nu-Tone Tonic” have had, 
and now have the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken beliefs that all of said statements and representations are true. 
As a direct consequence of said erroneous and mistaken beliefs, induced 
by said representations, a substantial number of the purchasing pub- 
lic have purchased said “Stock’s Nu-Tone Tonic,” with the result 
that trade in said commerce has been diverted unfairly to said re- 
spondent from competitors engaged in the sale and distribution of 
products designed for similar usage who truthfully advertise and 
represent the properties and effects of their respective products and 
the results that may be obtained from the use thereof. As a result 
thereof, injury has been, and is now being done by the said respond- 
ent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Fred A. Stock, 
an individual, trading as “Stock’s Nu-Tone Tonic,” have been, and are, 
all to the prejudice of the public and of respondent’s competitors as 
aforesaid, and constitute unfair methods of competition in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true, and states that he waives hear- 
ing on the charges set forth in said complaint, and that, without 
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further evidence or other intervening procedure, the Commission 
may issue and serve upon him findings as to the facts and conclusion 
and an order to cease and desist from the violations of law charged 
in the complaint, and the Commission having made its findings as 
to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Fred A. Stock, an individual, 
trading as Stock’s Nu-Tone Tonic, or under any other trade name, his 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale, and distribution of the medicinal preparation desig- 
nated “Stock’s Nu-Tone Tonic,” or any other preparation containing 
substantially similar ingredients or possessing substantially similar 
properties, either sold under this name or any other name in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from representing, directly or by implication: 

(a) That said preparation is a tonic or that it tones up the diges- 
tive organs and promotes healthful sleep and a hearty appetite. 

(6) That said preparation is a remedy or treatment for under- 
weight, that tired feeling, or for a weak or run-down condition. 

(¢) That the use of said preparation will bring back the color to 
one’s cheeks, or make one feel strong, healthy, or more vigorous, 

(¢) That thousands have been helped to health by the use of this 
preparation. 

(e) That said preparation is a competent remedy in the treatment 
or prevention of common colds. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


i, 
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In THE MATTrerR OF 


IRVING ROY JACOBSON AND PROGRESSIVE EDUCATION 
SOCIETY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2132. Complaint, June 30, 1936 *—Decision, Aug. 10, 1938 


Where an individual and.a corporation, of which he was president and which he 
organized and of which he was the dominant stockholder, and operation and 
sales activities and policies of which he directed and controlled, engaged in 
sale and distribution of a set of books titled “Source Books,” together with a 
loose-leaf supplement or extension service, for general reference use and 
represented as especially useful to school teachers and students, and sold 
through their agents, representatives, and salesmen who personally inter- 
viewed prospective purchasers in the various States and in the District of 
Columbia, and required and forwarded down payment from ordering cus- 
tomer, and required latter’s signature to order blank and contract under 
which he agreed to pay balance in monthly installments until paid in full; 
in competition with those who truthfully described the nature, conditions and 
terms of sale of their books and publications to their prospective customers 
and do not, through use of false, deceptive, and misleading statements and 
representations, induce purchase thereof— 

(a) Represented or caused their said agents, etc., to represent, to prospective 
customers, that a set of said “Source Book’ would be presented free of 
charge upon condition that such prospective purchasers give other prospects 
in their community their opinions concerning the merits of said set of 
books, but subject to condition that particular prospective purchaser sub- 
seribe to so-called extension or supplemental service, purporting to keep 
books up-to-date, at a price of $69.50, payable at rate of $6.95 a year for 10 
years, facts being said amount was excessive and unreasonable for said 
service and was sufficient and intended to. and did compensate them both for 
books and service, and prospects were not permitted to pay amount in 
question in 10 years, but were required to pay total sum in monthly install- 
ments in 1 year from date of signing order blank ; 

(b) Represented or caused their said agents, ete., to represent to prospective 
purchasers that a limited number of people would be sold said “Source Book” 
at a special reduced price as introductory offer for advertising, and falsely 
and grossly exaggerated, in such connection, the usual and customary retail 
price of said book and service by naming a fictitious price therefor far 
exceeding the usual and customary price of $69.50 for both book and service ; 
and 

(c) Represented or caused their said agents, ete., to represent that said book 
and service had been recommended and endorsed by various State and 
county superintendents of schools, and by principals of various State teach- 
ers colleges, nowithstanding fact said persons had not thus endorsed and 
recommended such book and service; 


1 Date is that of second amended and supplemental complaint. Original findings and 
order in this matter on September 24, 1934 (19 F. T. C. 242), were vacated and case 
reopened on June 80, 1936. See 22 F, T. C, 916. 
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With effect of confusing, misleading, and deceiving a substantial number of 
members of the purchasing public into the erroneous and mistaken belief 
that said book was given away free of charge, was given to customer in 
‘exchange for his recommendation to others, and that customers were only 
paying for said extension ‘service.and would have 10 years in which to do 
So, and that they were receiving the benefit of a special reduced price as 
an. introductory offer, and. that the book and service were usually quoted 
at a much higher price than $69.50, and that such book and service had 
been recommended and endorsed by leading school authorities, and into 
the purchase thereof because of such erroneous and mistaken beliefs thus 
engendered, and of thereby diverting a substantial amount of trade un- 
fairly to them from their competitors who do not use false, deceptive, and 
misleading statements and representations to entice prospective purchasers 
to buy their books and publications; to the injury of competition in 
commerce : 

Held, that such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hall, trial examiner. 
Mr. John N. Wheelock for the Commission. 


Lowry, Beggs & Dawson, of Madison, Wis., for respondents. 
SEconp AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Irving Roy 
Jacobson and Progressive Education Society have been and are using 
unfair methods of competition in interstate commerce as “commerce” 
is defined in said Act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues this its second amended and supplemental Supine, 
stating its charges in that respect as follows: 

Benicar 1. The respondent, Irving Roy Jacobson, is an indi- 
vidual with principal office and place of business at 1116 Walon: Hill, 
in the city of Madison, State of Wisconsin. He is now and fe 
more than 2 years last bast has been engaged in the sale and distribu- 
tion of a certain set of books under aps title “Source Book,” together 
with a loose-leaf supplement or extension service. These are books 
of reference for general use and are represented to be of special aeeruls 
ness to school teachers and students. 

Respondent, Progressive Education Society, Inc., is a corporation, 
organized on January 5, 1932, and existing under the laws of the State 
of Wisconsin, with proncinal office and place of business at 1116 
Waban Hill in the city of Madison, in said State. The individual 
respondent, Irving Roy Jacobson, caused the said corporate respond- 
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ent to be organized as an aid, agency, and instrumentality to facilitate 
and promote the sale of the aforesaid “Source Book” and extension 
service, and as president thereof and as its dominant stockholder 
directs, operates, and controls the said corporate respondent to the 
accomplishment of such purpose under and through its name and 
agency. 

Respondents and each of them purchase the said “Source Book” 
and loose-leaf extension service from the publisher thereof, Perpetual 
Encyclopedia Corporation, with offices in the city of Chicago, State 
of Illinois, and sell said set of books through agents, salesmen, and 
employees to purchasers located at points in the various States of the 
United States, and the District of Columbia, and have caused and 
do cause said books, or publications, when so sold, to be transported 
from the city of Chicago, State of Illinois, or from the city of Madison, 
State of Wisconsin, through and into other States of the United 
States, and the District of Columbia, to the purchasers thereof at their 
respective locations. In the course and conduct of their said business, 
said respondents have been and are now in competition with various 
other persons, partnerships, and corporations engaged in the sale and 
distribution, in interstate commerce, of books of reference, and other 
similar books and publications. 

Par. 2. Respondents’ method of sale is as follows, to wit: The pur- 
chaser is required to sign an order blank for said “Source Book,” 
and the so-called supplemental or extension service, and to make a 
down payment to the agent, and promise to pay the balance in monthly 
installments until the complete amount has been paid. The contract 
and down payment are then sent by respondents’ agents, representa- 
tives, and salesmen to the respondent Progressive Education Society, 
Inc., aforesaid, in Madison, Wis., and the set of books is thereupon 
shipped to the purchasers thereof either from Madison, Wis., or by 
the publisher from Chicago, Ill., on respondents’ order. In some in- 
stances delivery of the set of books is made by the salesman. 

Par. 3. In the course and conduct of said business, respondents 
have represented, and they do now so represent, to prospective pur- 
chasers, that a set of said “Source Book” will be presented free of 
charge to said prospective purchasers, upon condition that said pro- 
spective purchasers will give other prospective purchasers in the com- 
munity their opinions concerning the merits of said set of books. As 
a condition precedent to availing themselves of the alleged free offer, 
respondents require such prospective purchasers to subscribe to a 
so-called loose-leaf extension service of supplemental service, pur- 
‘porting to keep the set of books up to date. Respondents promise to 
furnish said loose-leaf extension service twice a year for 10 years. Re- 
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spondents likewise represent that the purchaser will be required to 
pay $69.50 for the extension service only, and at the rate of $6.95 
per year for 10 years, thereby leading the prospective purchaser to the 
false belief that he will have a period of 10 years in which to pay. The 
aforesaid representations are false and misleading in that the said 
set of books are not given to the purchaser free; in that the price of 
$69.50 for the loose-leaf extension service is an excessive and un- 
reasonable price to pay for such service and is sufficient to, and is 
intended to and does in fact, compensate the seller or sellers for the 
set of books so delivered to the purchasers thereof, together with 
the accompanying extension service, and in that purchasers are not 
permitted to pay for the said extension service at the rate of $6.95 
per year for 10 years, but are required to pay the total sum of $69.50 
in monthly installments within 1 year from the date of the signing of 
the order blank. In subscribing to the extension service in the manner 
set forth above, the purchaser is in truth and in fact induced to buy 
the said set of books and the extension service for the sum of $69.50, 
under the mistaken beliefs that he is receiving the said set of books 
free of charge, is paying only for the extension service, and that he 
will have 10 years in which to pay for it. 

Par. 4. Respondents have represented, and do represent to pro- 
spective purchasers in various communities, that in said communities 
a limited number of persons will be sold the set of books at a special 
reduced price as an introductory offer for purposes of advertising, 
and to that end respondents falsely and grossly exaggerate the usual 
and customary price of said books and extension service by naming 
a fictitious price far exceeding the usual and customary prices at which 
respondents ever actually offered to sell or sold the same. In truth 
and in fact $69.50 is the regular and customary price at which re- 
spondents sell and offer to sell said books and extension service. 

Par. 5. In order to deceive prospective purchasers, many of whom 
are school teachers, respondents, through themselves, their agents, 
representatives, and salesmen, have falsely represented, and do now 
falsely represent, that the “Source Book,” and the extension service, 
have been recommended and indorsed by various State and county 
superintendents of schools, and by principals of various States’ 
teachers colleges, thereby causing such prospective purchasers to buy 
the said publication in the mistaken belief that it was a publication 
approved by their school authorities and by others who have not in 
fact approved, indorsed, or recommended the same. 

Par. 6. There are among the competitors of respondents engaged in 
the sale of and distribution of books of reference and other similar 
books and publications as mentioned in paragraph 1 hereof, corpora- 
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tions, firms, partnerships, and individuals who truthfully describe the 
nature, conditions, and terms of sale of such books and publications 
to their prospective customers and do not by the use of false, deceptive, 
and misleading statements and representations or in any other manner 
induce prospective customers to buy such books and publications. 

Par. 7. The representations by respondent as set forth in the pre- 
ceding paragraphs hereof are calculated to, have the capacity to, and 
do, mislead and deceive customers and prospective customers of re- 
spondents into the erroneous beliefs that the said set of books is free; 
that it is given to the customer in exchange for his recommendation to 
others concerning the said books; that said customers are only buying 
the loose-leaf extension service and that they will have 10 years to 
pay therefor; that said customers are receiving the benefit of a special 
reduced price as an introductory offer; that said books and service 
are customarily sold at a much higher price than $69.50; and said 
representations are calculated to, have the capacity to and do, induce 
prospective customers acting in such beliefs to purchase the “Source 
Book” and extension service of respondents, thereby diverting trade 
to respondents from its competitors who do not by such false, decep- 
tive, and misleading statements and representations or in any other 
manner, misrepresent the nature, condition, or terms of sale of their 
books and publications to their prospective customers; and thereby 
respondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 8. The above alleged acts, things, and practices of respondents 
have been and are, as aforesaid, each and all of them, to the prejudice 
of the public and of respondents’ said competitors, and constitute 
unfair methods of competition in interstate commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 30th day of June A. D. 1936, 
issued, and on the 3rd day of July A. D. 1936, served its second 
amended and supplemental complaint in this proceeding upon re- 
spondents, Irving Roy Jacobson and Progressive Education Society, 
Inc., charging them with the use of unfair methods of competition 
im wouhieet o> in violation of the provisions of said act. After the 
-issuance of said complaint, and the filing of respondents’ answer, the 
Commission, by order entered herein, granted respondents’ motion 


760 FEDERAL TRADE COMMISSION DECISIONS 
Findings 27 F. Bee. 


for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the said complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the substitute answer, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarPu 1. The respondent, Irving Roy Jacobson, is an indi- 
vidual having his principal office and place of business in the city 
of Madison, State of Wisconsin. He is now, and for more than + 
years last past has been, engaged in the sale and distribution of a 
certain set of books under the title “Source Book” together with a 
loose-leaf supplement or extension service. These are books of refer- 
ence for general use and are represented to be of special usefulness 
to school teachers and students. 

Par. 2. Respondent, Progressive Education Society, Inc., is a cor- 
poration organized on January 5, 1932, and existing under the laws 
of the State of Wisconsin, with principal office and place of business 
in the city of Madison, State of Wisconsin. The respondent, Irving 
Roy Jacobson, caused the Progressive Education Society, Inc., to be 
organized as an aid, agency, and instrumentality to facilitate and pro- 
mote the sale of the aforesaid “Source Book” and extension service 
and as president of said corporation and as its dominant stockholder 
directs the operations and controls the sales, activities and policies 
of said corporation with respect to the acts and practices herein set 
forth. 

Par. 3. The respondents purchase the said Source Book and loose- 
leaf extension service from the publisher thereof, Perpetual Encyclo- 
pedia Corporation, having offices in the city of Chicago, State of 
Illinois, and respondents sell said books through their agents, sales- 
men, and representatives to the purchasers thereof located in various 
States of the United States and in the District of Columbia, and 
cause said books or publications when sold by them to be transported 
from the city of Chicago, State of Illinois, or from the city of Madi- 
son, State of Wisconsin, or from the State of origin of shipment 
thereof to the purchasers thereof situated in various States of the 
United States, other than the State of the origin of the shipment 
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thereof, or in the District of Columbia. In the course and conduct 
of their business as aforesaid, the respondents maintain a course of 
trade in said books or publications in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 4. During all the times mentioned herein other individuals 
and corporations and partnerships and firms have been and are en- 
gaged in the business of the sale and distribution of books of refer- — 
ence and other books similar to the said Source Book in commerce 
among and between the various States of the United States and the 
District of Columbia. In the course and conduct of their business 
as herein described, the respondents, during all the times mentioned 
herein, are, and have been, in competition in said commerce with 
such other individuals and corporations and firms and partnerships. 

Par. 5. The method of sales used by the respondents to sell the 
Source Book and loose-leaf extension service is as follows, to wit: 
The agents, representatives, and salesmen of the respondents per- 
sonally interview prospective purchasers situated in various States 
of the United States and in the District of Columbia. In the event a 
sale is made, the purchaser is required to sign an order blank for said 
Source Book and the so-called supplemental or extension service and 
to make a down payment to the agent, representative, or salesman 
and promise to pay the balance in monthly installments until the 
complete amount has been paid. The contract and down payment 
are then sent by the agent, representative, or salesman to the re- 
spondent, Progressive Education Society, Inc., in Madison, Wis., and 
the Source Book is thereupon shipped to the purchaser thereof either 
from Madison, Wis., or by the publisher from Chicago, Ill., on 
respondents’ order. In some instances, delivery of the set of Source 
Books is made to the purchaser by the salesman, representative, or 
agent. 

Par. 6. In the course and conduct of their said business, respond- 
ents represent or cause their agents, salesmen, and representatives 
to represent to prospective purchasers that a set of the said Source 
Book will be presented free of charge to said prospective purchasers 
upon condition that said prospective purchasers will give other pros- 
pective purchasers in their community their opinions concerning the 
merits of the said set of books. As a condition precedent to availing 
themselves of the alleged free offer, respondents require such pros- 
pective purchasers to subscribe to the so-called loose-leaf extension 
service or supplemental service purporting to keep the set of books 
‘up to date. Respondents promise to furnish said loose-leaf extension 
service twice a year for 10 years. Respondents further represent or 
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cause their agents, salesmen, and representatives to represent that the 
purchaser will be required to pay $69.50 for the extension service 
only and at the rate of $6.95 per year for 10 years, thereby leading 
the prospective purchaser to the false belief that he will have a 
period of 10 years in which to pay the same. The aforesaid repre- 
sentations are false and misleading in that the set of books is not 
given to purchasers free as the price of $69.50 for the loose-leaf exten- 
sion service is an excessive and unreasonable price to pay for such 
service and is sufficient to, and is intended to, and does, in fact, com- 
pensate respondents for the set of books so delivered to the pur- 
chasers thereof together with the accompanying extension service, 
and in that the purchasers are not permitted to pay for the said 
extension service at the rate of $6.95 per year for 10 years, but are 
required to pay the total sum of $69.50 in monthly installments within 
1 year from the date of the signing of the order blank. In subscrib- 
ing to the extension service in the manner set forth above, the pur- 
chaser is in fact induced to buy the said Source Book and the exten- 
sion service for the sum of $69.50 under the mistaken beliefs that. he 
is receiving the Source Book free of charge, is paying only for the 
extension service and that he will have 10 years in which to pay for 
such service. 

Par. 7. Respondents represent or cause their agents, representatives, 
and salesmen to represent to prospective purchasers that a limited 
number of persons will be sold the Source Book at a special reduced 
price as an introductory offer for purposes of advertising, and to 
that end respondents falsely and grossly exaggerate to prospective 
purchasers the usual and customary retail price of the Source Book 
and extension service by naming a fictitious price for the same far 
exceeding the usual and customary prices at which respondents actu- 
ally offer to sell and sell the Source Book and extension service. In 
truth and in fact $69.50 is the regular customary price at which 
respondents sell and offer to sell the Source Book and extension 
service. 

Par. 8. The respondents represent to prospective purchasers or 
cause their agents, representatives, and salesmen to represent that 
the Source Book and the extension service have been recommended 
and endorsed by various State and county superintendents of schools 
and by principals of various State teachers colleges, when in truth 
and in fact such persons have not endorsed and recommended the 
Source Book and extension service. Such false representation causes 
prospective purchasers to buy the said publication in the mistaken 
belief that it is a publication approved by school authorities or. 
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other persons prominent in the educational world, when in truth and 
in fact such publication has not been so endorsed and recommended. 

Par. 9. There are among the competitors of respondents engaged 
in the sale of and distribution of books of reference and other books 
similar to the Source Book, other corporations and individuals and 
firms and partnerships who truthfully describe the nature, conditions, 
and terms of sale of such books and publications to their prospective 
eustomers and who do not, by the use of false, deceptive, and mis- 
leading statements and representations, induce prospective customers 
to buy such books and publications. 

Par. 10. The use by the respondents of the aforesaid statements 
and representations has a tendency and capacity to, and does, 
confuse, mislead, and deceive a substantial number of members of 
the purchasing public into the erroneous and mistaken beliefs that 
the Source Book is given away free of charge; that the Source Book 
is given to the customer in exchange for his recommendation to others 
concerning said books; that the said customers are only paying for 
the loose-leaf extension service and that they will have 10 years to 
pay for same; that the said customers are receiving the benefit of a 
special reduced price as an introductory offer; that the Source Book 
and service are customarily sold at a much higher price than $69.50; 
and that the said Source Book and loose-leaf extension service have 
been recommended and endorsed by leading school authorities; and 
into the purchase of said publications because of said erroneous and 
mistaken beliefs so engendered. A substantial amount of trade in 
said commerce is thereby diverted unfairly to the respondents from 
their said competitors who do not use false, deceptive, and misleading 
statements and representations to entice prospective purchasers to 
purchase their books and publications. In consequence thereof in- 
jury has been done, and is being done, by respondents to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Com- 
mission upon the second amended and supplemental complaint of the 
Commission and the answer filed herein on the 29th day of June 


764 FEDERAL TRADE COMMISSION DECISIONS 
Order Dy i aed MOR 


A. D., 1938, admitting all the material allegations of the said com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Irving Roy Jacobson and Pro- 
gressive Education Society, Inc., and its officers and their respective 
representatives, agents, and employees, in connection with the offering 
for sale, sale and distribution of any books, set of books or publica- 
tions in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from: 

1. Advertising or representing in any manner to purchasers or 
prospective purchasers that any books or set of books offered for sale 
and sold by them will be given free of cost to said purchasers or 
prospective purchasers, when such is not the fact. 

2. Advertising or representing in any manner that a certain number 
of sets or any set of books offered for sale and sold by them has been 
reserved to be given away free of cost to selected persons as a means 
of advertising, or for any other purpose, when such is not the fact. 

3. Advertising or representing in any manner that purchasers or 
prospective purchasers of respondents’ books or publications are only 
buying or paying for a loose-leaf extension service intended to keep 
the set of books up to date for a period of 10 years, or any other 
period, when such is not the fact. 

4, Advertising or representing in any manner that the usual retail 
price at which respondents’ publications are sold is higher than the 
price at which they are offered in such advertisements or by such 
representations, when such is not the fact. 

5. Advertising or representing that any person has given testi- 
monials or recommendations for and concerning respondents’ books or 
publications, when such is not the fact. 

6. Publishing or causing to be published and circulated testimonials 
or recommendations of and concerning the respondents’ books or pub- 
lications alleged to have been made by any person, when such testi- 
monials and recommendations have not been made by such person. 

7. Advertising or representing in any manner to purchasers or 
prospective purchasers of any book or set of books that they have 10 
years, or any other period of time, to pay for the same, when such 
is not the fact. 

Lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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LOUIS A. BURD AND ABRAM BURD, DOING BUSINESS AS 
BURD KNITTING MILLS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3015. Complaint, Dec. 15, 1936—Decision, Aug. 10, 1938 


Where two partners engaged in the sale and distribution of hosiery— 

Included words “Knitting Mills” in their firm name, under which they carried on 
their business, and also used word “Manufacturers” in phrase Hosiery Manu- 
facturers,” in conjunction with or separate from their aforesaid trade name, 
and in describing their said business, and made use of said trade name and 
phrase in soliciting their said products, and displayed said name and phrase 
in letterheads, billheads, business cards, circulars, advertising matter, and 
in telephone and trade directories and otherwise, notwithstanding fact they 
did not manufacture such hosiery, and neither operated nor directly nor 
absolutely controlled any mill or factory wherein the products sold by them 
were made, but filled orders with products made in factories or mills which 
they did not own, operate, or control; 

With tendency and capacity to mislead and deceive purchasers by causing them 
to believe that they actually owned and operated, or directly and absolutely 
controlled, factory or mill in which the products sold by them were made, or 
that they themselves made the same, and to purchase their said products on 
account of such beliefs and in the belief that in buying direct from the mill 
a saving of the middleman’s profit might be obtained and a more uniform 
line of goods be purchased, and that, in the matter of contract, more reliance 
could be placed on the manufacturer or operator than on one who was not, 
and that dealing with former was preferable and of greater advantage to the 
purchaser than dealing with someone who was not, and unfairly to divert 
trade to them thereby from those who truthfully advertise and represent 
their products and who in fact manufacture products similar to theirs, and 
from those who do not manufacture similar or like products; 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
Fox, Rothschild, O’Brien & Frankel, of Philadelphia, Pa., for 


respondents. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Louis A. 
Burd and Abram Burd, copartners, hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in com- 
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merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 3 | 

Paracrapu 1. Respondents are Louis A. Burd and Abram Burd, 
copartners, who have been since in or about 1926, and are now, doing 
business’as “Burd Knitting Mills Co.,” with their principal place of 
business at 112-120 North Twelfth Street, Philadelphia, Pa. They 
are, and for more than 9 years last past have been, engaged in the 
sale and distribution:of hosiery in commerce between and among the 
various States of the United States. They cause said products, when 
sold, to be shipped. from their place of business in the State of 
Pennsylvania or other State of origin to purchasers thereof located 
in various States of the United States other than the State of Pennsy]l- 
vania or other State of origin of the shipment. In the course and 
conduct of their business respondents have been at all times referred 
to herein, and are now, in competition with corporations, individuals, 
firms, and other partnerships likewise engaged in the sale and dis- 
tribution of similar products in commerce among and between the 
various States of the United States. 

Par. 2. In the course and conduct of their said business as described 
herein, said respondents have included within their firm name under 
which to carry on their business the words “Knitting Mills.” Re- 
spondents have also used the words “Manufacturers” within the phrase 
“Hosiery Manufacturers,” in conjunction with or separate from their 
said trade name, with which to describe their said business. Respond- 
ents have used continuously since in or about 1926, and are now using 
said trade name containing the said words “Knitting Mills,” and have 
likewise used the words “Hosiery Manufacturers,” in soliciting the 
sale of and selling their products in commerce as hereinabove de- 
scribed. Respondents have caused their ‘said trade name “Burd 
Knitting Mills Company,” and the words “Hosiery Manufacturers” 
to appear on their letterheads, billheads, business cards, circulars, 
advertising matter, in telephone and. trade directories, and otherwise. 
All of said printed matter has been, and is, distributed in and among 
the various States to customers and: prospective customers of the re- 
spondents. Such statements and designations serve as representations 
that respondents own, operate, or control the factory or mill wherein 
the products which they sell are manufactured. 

In truth and in fact the said respondents do not make or manufac- 
ture the products sold by them, nor have they ever made or manu- 
factured said products. They do not own or operate or directly and 
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absolutely control any mill or factory wherein the products sold-by 
them are made or manufactured, . Respondents have at all times herein 
referred to filled, and now fill, orders received by them with products 
made or manufactured in a factory or mill which they do not own, 
operate, or control. 

Par. 3. There is a preference on the part of certain purchasers or 
prospective purchasers, located in different States of the United States, 
for products similar to those sold by respondents to be resold by retail 
to the public, for buying directly from the manufacturer or mill pro- 
ducing said products. There is an impression and belief existing 
among certain of said purchasers or prospective purchasers of hosiery 
that a saving of the middleman’s profit may be obtained, that a more 
uniform line of goods may be purchased, and that an advantage is 
obtained by purchasing goods directly from a manufacturer or a mill 
operator. Said purchasers or prospective purchasers also believe that 
more reliance can be placed on a manufacturer or mill operator with 
regard to the carrying out of contracts than can be placed upon one 
not a manufacturer or mill operator, and that dealing with a manu- 
facturer or mill operator is preferable, and more advantageous to the 
purchaser, than is dealing with one not a manufacturer or mill 
operator. 

The use by the respondents of the words “Knitting Mills” and 
“Hosiery Manufacturers,” as described hereinabove, has a tendency 
and capacity to mislead and deceive purchasers by causing them to 
believe that respondents actually own and operate or directly and 
absolutely control the factory or mill in which the products sold by 
respondents are made or manufactured, or that respondents themselves 
make or manufacture their products, and to purchase respondents’ 
products on account of such beliefs. The aforesaid representations by 
respondents have a tendency and capacity unfairly to divert trade to 
respondents from corporations, associations, individuals, firms, and 
other partnerships who are actually manufacturing products similar 
to the products of respondents, or who do not manufacture similar or 
like products to those of respondents, both of which classes sell their 
respective products in commerce among and between the various States 
of the United States, and who truthfully advertise and label their 
products and who do not represent themselves to be manufacturers or 
mill operators when they are not such in fact. 

Par. 4. The acts, practices, and representations of the respondents 
hereinabove set forth have been and are to the injury and prejudice 
of the public and of the competitors of the respondents in interstate 
commerce, and have constituted and now constitute unfair methods of 
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competition within the intent and meaning of Section 5 of an Act of 
Congress, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved Sep- 
tember 26, 1914. 


Report, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 15th day of December 1936 
issued, and on the 17th day of December 1936 served, its complaint 
in this proceeding upon respondents Louis A. Burd and Abram Burd, 
doing business as Burd Knitting Mills Co., charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and filing 
of respondents’ answer, the Commission, by order herein, granted re- 
spondents’ motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
the complaint to be true, and waiving hearing on the charges set forth 
in the complaint and the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission having duly considered the matter 
and being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents Louis A. Burd and Abram Burd are 
copartners who have been since in or about 1926, and now are, doing 
business as “Burd Knitting Mills Co.,” with their principal place of 
business at 112-120 North Twelfth Street, Philadelphia, Pa., and now 
are, and for more than 9 years last past have been, engaged in the sale 
and distribution of hosiery in commerce between and among the 
various States of the United States, and cause said products, when sold, 
to be shipped from their place of business in the State of Pennsylvania 
or other State of origin to purchasers thereof located in various States 
of the United States other than the State of Pennsylvania or other 
than the State of origin of the shipment. At all times referred to 
herein, in the course and conduct of their business respondents have 
been, and now are, in competition with corporations, individuals, firms, 
and other partnerships likewise engaged in the sale and distribution of 
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similar products in commerce among and between the various States 
of the United States. 

Par. 2. In the course and conduct of their said business, respondents 
have included within their firm name under which they carry on 
their business the words “Knitting Mills,” and have also used the word 
“Manufacturers” within the phrase “Hosiery Manufacturers,” in con- 
junction with or separate from their said trade name, in describing 
their said business. Continuously since in or about 1926, respondents 
have used, and are now using said trade name containing the said 
words “Knitting Mills,” and likewise the words “Hosiery Manufac- 
turers,” in soliciting the sale of and selling their products in commerce 
as above described. Respondents have caused their said trade name 
“Burd Knitting Mills Co.,” and the words “Hosiery Manufacturers” to 
appear on their letterheads, billheads, business cards, circulars, adver- 
tising matter, in telephone and trade directories, and otherwise, and 
have distributed same in and among the various States to customers 
and prospective customers of the respondents. Such statements and 
designations constitute and are representations that respondents own, 
operate, or control the factory or mill wherein the products which they 
sell are manufactured, whereas in truth and in fact the said respond- 
ents do not make or manufacture the products sold by them, nor have 
they ever made or manufactured said products, nor do they operate 
or directly and absolutely control any mill or factory wherein the 
products sold by them are made or manufactured. Respondents have, 
at all times herein referred to, filled and now fill, orders received by 
them with products made or manufactured in factories or mills not 
owned, operated, or controlled by them. 

Par. 3. There is a preference on the part of certain purchasers and 
prospective purchasers, located in different States of the United States, 
for products similar to those sold by respondents to be resold by retail 
to the public, for buying directly from the manufacturer or mill pro- 
ducing said products, and there is an impression and belief existing 
among certain of said purchasers or prospective purchasers of hosiery 
that a saving of the middleman’s profit may thereby be obtained, and 
that a more uniform line of goods may be purchased, and such pur- 
chasers or prospective purchasers also believe that more reliance can 
be placed on a manufacturer or mill operator with regard to the carry- 
ing out of contracts than can be placed upon one not a manufacturer 
or mill operator, and that dealing with a manufacturer or mill operator 
is preferable, and more advantageous to the purchaser, than is dealing 
with one who is not a manufacturer or mill operator. 
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Par. 4. The use by the respondents of. the words “Knitting Mills” 
and “Hosiery Manufacturers,” as described hereinabove, has a tend- 
ency and capacity to mislead and deceive purchasers by causing them 
to believe that respondents actually own and operate or directly and 
absolutely control the factory or mill in which the products sold by 
respondents are made or manufactured, or that respondents themselves 
make or manufacture their products, and to purchase respondents’ 
products on account of such, beliefs, and the belief in the advantages 
accruing therefrom as above described, and as a result thereof, the 
aforesaid representations by respondents have a tendency and capacity 
unfairly to divert trade to respondents from corporations, associations, 
individuals, firms, and other partnerships who truthfully advertise 
and represent their products, and who in fact manufacture products 
similar to the products of respondents, and also of those who do not 
manufacture similar or like products to those of respondents. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Louis A. Burd 
and Abram Burd, doing business as Burd Knitting Mills Co., are to 
the prejudice of the public and of respondents’ competitors, and con- 
. stitute unfair methods of competition in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of the complaint to be true and state that they waive 
hearing on the charges set forth in said complaint, and that, without 
further evidence or other intervening procedure, the case might pro- 
ceed to final hearing upon the record, and the Commission having 
made its findings as to the facts and conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Louis A. Burd and Abram 
Burd, doing business as Burd Knitting Mills Co., or under any other 
trade name, their representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution of hosiery in 
interstate commerce and in the District of Columbia, do forthwith 
cease and desist from: 

Representing, directly or indirectly, through the use of the words 
“Knitting Mills” or “Mills,” as part of their trade name or otherwise, 
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or through the use of the words “Hosiery Manufacturers” or “Manu- 
facturers,” either alone or in conjunction with any other word or 
words, or through any other means or device, or in any manner 
whatever, that they are the manufacturers or makers of the products 
which they sell or that they are mill owners or operators, until and 
unless they actually own and operate, or directly and absolutely con- 
trol, a plant or mill wherein said products are manufactured or 
made by them. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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MELVIN HINER, TRADING AS COOPERATIVE LIBRARY 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3349. Complaint, Mar. 4, 1938—Decision, Aug. 10, 19388 


Where an individual engaged in purchasing for resale and in offering, selling 


(a) 


(b) 


(c) 


and distributing to the general public a set of reference books or encyclo- 
pedia entitled and known as “American Educator Encyclopedia in Ten 
Volumes,” together with a “Ten Years Loose Leaf Service” for use in 
connection therewith, through personal solicitation and through various 
agents, salesmen, solicitors, and employees— 

Represented, personally and through verbal statements by his agents, etc., 
and through his order blanks, prospectuses, and other literature used and 
distributed and exhibited to prospective purchasers and purchasers, and 
aided, abetted, assisted, and encouraged his said salesmen and representa- 
tives, through placing in their hands order blanks and other trade literature 
with instructions to exhibit, distribute, and use the same in selling and 
soliciting such books and services, to represent that the selling price of the 
reference books was $9.50, but that, as a special introductory offer for 
advertising purposes, a limited number of persons were being offered a set 
thereof free of charge, or at a nominal price, if they subscribed for the 
loose-leaf extension service for a period of 10 years at price of $5 a year, 
facts being such books were regularly sold for $59.50, of which $9.50 was 
down payment therefor, with balance payable $5 a month for the succeeding 
10 months, and price at which books were sold was not a special price and 
they were not given away free or at a nominal price for advertising or as 
a special introductory offer, or to a limited number of people, and regular 
and usual price was available to anyone who could be induced to purchase 
the same; 

Represented, as aforesaid, and aided, abetted, assisted, and encouraged his 
salesmen, etc., in representing that the subscriber would be credited with $5 
for each set of reference books sold in the community in which he resided, 
and that the books would be sent out for approval, and that the sub- 
scriber would receive an additional book or copy each year for the 
succeeding 10 years to accommodate the loose leaf extension service, 
so that at the end of said period set would be increased to a total of 20 
books, facts being subscriber was not thus credited, books were not sent out 
for approval, but contract or order blank signed by subscriber was uncon- 
ditional and not subject to cancellation, and acceptance of books returned 
by dissatisfied subscriber was invariably refused, and no additional books 
were sent out as above set forth; 

Represented, as aforesaid, and aided, abetted, assisted, and encouraged his 
salesmen, etc., in representing, that his said reference books had been recom- 
mended by the local county school superintendent or by the American Library 
Association or by the immediate superior of the subscriber, and that they 
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were modern and up to date and had been prepared especially for high- 
school teachers, facts being they had not been thus approved or recom- 
mended, and could not properly be referred to as “modern” or “up to date,” 
or as prepared especially for high-school teachers; and 

(ad) Adopted and used name “Cooperative Library Company,” notwithstanding 
fact that he did not represent a company or group of persons maintaining 
or conducting a library or library service devoted to cooperation with the 
reading public and especially the school teachers or those engaged in educa- 
tion, and so-called “Cooperative Library Company” did not have any mem- 
bership or existence except for use as a trade name by him in the sale of 
his said commodities; 

With effect of misleading and deceiving purchasers and prospective purchasers 
of such books and extension services into the belief that he represented a 
company or group of persons maintaining or conducting a library or library 
service as hereinabove set forth, and with effect of inducing purchasers to 
buy said books and service from him on account of the erroneous beliefs 
thus engendered, and with tendency and capacity to mislead and deceive a 
substantial portion of such purchasing public into the erroneous belief that 
said various other representations were true, and with the result that a 
number of such public, as direct consequence of such mistaken and erroneous 
belief, purchased a substantial quantity of said merchandise and trade was 
diverted to him from others likewise engaged in the sale of reference books 
and in truthfully advertising and representing their said merchandise; to 
the substantial injury of competition in commerce: 

Held, That such acts, representations, and practices were to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. E. J. Hornibrook, trial examiner. 
Mr. Merle P. Lyon for the Commission. 
Hickey & Halil, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Melvin Hiner, an 
individual, trading as Cooperative Library Co., hereinafter referred to 
as respondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paragrary 1. Respondent, Melvin Hiner, is an individual, trading 
as and in the name of Cooperative Library Co., with his principal office 
and place of business located at St. Paul, Minn. Respondent is and 
has been engaged, for more than 4 years last past, in the business of 
purchasing for resale, offering for sale, selling, and distributing to the 
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general public a certain set of reference books or encylcopedias entitled 
and known as “American Educator Encyclopedia in Ten Volumes” to- 
gether with a “Ten Years Loose Leaf Service” therefor to be used in 
connection therewith. 

Par. 2. In the course and conduct of his said business, respondent 
purchases said reference books or encyclopedias known as “American 
Educator Encyclopedia in Ten Volumes” together with said extension 
service, from the United Educators, Inc. of Chicago, I. Respondent 
personally and through various agents, salesmen, solicitors, and em- 
ployees, offers to sell, sells, and distributes said books to persons located 
at points in various States of the United States and in the District of 
Columbia. He causes said reference books or encyclopedias and exten- 
sion services, when so sold, to be transported from the city of St. Paul, 
Minn. to the purchasers thereof at their respective locations in other 
States of the United States and in the District of Columbia. Respond- 
ent maintains, and during the times mentioned herein has maintained, 
a course of trade in said products so sold and distributed by him in 
commerce among and between the various States of the United States. 

Par. 3. Respondent, in the course and conduct of his business, is in 
substantial competition with other corporations, firms, partnerships, 
and individuals likewise engaged in offering for sale, selling, and dis- 
tributing reference books and encyclopedias of the same or a similar 
kind and character to the general public in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. Among the said competitors of the respondent there are 
corporations, partnerships, firms, and individuals who are engaged in 
the same or substantially similar business as respondent, as hereinabove 
described, who truthfully represent and designate themselves as being 
engaged in such business, and who do not make to the general public 
the false representations hereinafter alleged to have been made and 
used by the respondent in the conduct of his said business, and who do 
not use the allegedly deceptive and misleading sales methods herein- 
after charged as having been used by respondent. 

Par. 4. In the course and conduct of his said business in selling and 
seeking to sell said reference books and encyclopedias and loose leaf 
extension services, respondent employs various agents, solicitors, sales- 
men, and representatives, who are authorized and directed to solicit 
orders for, and to sell said commodities to prospective purchasers in 
the several States, said salesmen and representatives ordinarily travel- 
ing from place to place and canvassing prospective purchasers at such 
places. Respondent furnishes such salesmen and representatives with 
prospect, order blanks or contracts, and other literature and para- 
phernalia, which are exhibited, distributed, and used in connection 


COOPERATIVE LIBRARY CO. 775 
1C2 Complaint 


with the sale or solicitation for the sale of said books and extension 
services. Upon a sale being made by respondent personally or by such 
salesmen or representatives, the purchaser is asked to sign a printed 
order or contract which is then transmitted to the respondent. Re- 
spondent thereupon causes a shipment of said books to be made to 
such purchaser from St. Paul, Minn., and transmits to such purchaser 
from time to time loose-leaf extension services, At the time the order 
is signed, respondent or his salesman or representative usually collects 
a down payment from the purchaser, and the order or contract so 
signed ordinarily requires additional payments in monthly install- 
ments until the total purchase price is paid in full. 

Par. 5. During the time above mentioned, in the course and conduct 
of his said business, respondent personally and through verbal state- 
ments made by his agents, salesmen, representatives, and employees, 
and by means of his order blanks, prospecti, and other literature used 
and distributed and exhibited to prospective purchasers and to pur- 
chasers, has represented and does now represent to various individuals 
throughout the United States the matters and things hereinafter set 
-forth; and by placing in the hands of such agents, salesmen, repre- 
sentatives, and employees the above mentioned order blanks, prospect, 
and other literature with the authorization and instruction to exhibit, 
distribute, and use the same in selling and soliciting the sale of such 
books and extension services, respondent has and does aid, abet, assist, 
and encourage such salesmen and representatives to make to members 
of the general public the representations hereinafter set forth. Said 
representations so made by respondent either in person or pipes 
salesmen are and have been as follows: 

That the selling price of the set of reference books known as “Ameri- 
can Educator Encyclopedia In Ten Volumes” is $9.50; 

That as a special introductory offer or for advertising purposes a 
limited number of persons are being offered a set of the books free of 
charge or at a nominal price if they subscribe at the same time for 
loose-leaf extension service for a period of 10 years at a price of $5 
per year; 

That the subscriber will be credited with $5 for each set of refer- 
ence books sold in the community wherein the subscriber resides; 

That the reference books have been recommended by the local 

“eounty school superintendent or by the American Library Association 
or by the immediate superior of the subscriber ; 

That the books will be sent out for approval ; 

That the subscriber will receive an additional book or copy each 
year for the succeeding 10 years to accommodate the loose-leaf exten- 
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sion service so that at the end of that time the set will be increased 
to a total of 20 books; 

That the books are modern and up to date; ° 

That the books are prepared especially for high-school teachers; 
and 

Other representations of similar import. 

Par. 6. In truth and in fact said statements and representations 
are false and misleading. The set of books are regularly sold by 
respondent for $59.50, that is to say, $9.50 as a down payment there- 
for, and $5 per month for each of the succeeding 10 months. The 
price at which said books is sold is not a special price, nor are the 
said books given away free of charge or at a nominal price for ad- 
vertising purposes or as a special introductory offer, or to a limited 
number of persons, but on the contrary said price is the regular and 
usual price of said books and is available to anyone of the public 
generally who can be induced to purchase same. The subscriber is 
not credited with $5 for each set of books sold in the community. 
Neither the county school superintendent, nor the immediate superior 
of the subscriber, nor the American Library Association has recom- 
mended or otherwise evidenced approval of said reference books or 
encyclopedias. Said books are not sent out for approval, but the 
contract or order blank signed by the subscriber is unconditional and 
not subject to cancellation, and respondent invariably refuses to ac- 
cept books returned by subscribers who are dissatisfied with them. 
Said books are not of such character as to be properly represented 
as “Modern” or “Up to Date,” or as prepared especially for high- 
school teachers. Additional books are not sent out each year with 
the result that at the end of 10 years the set is increased to a total 
of 20 books. 

All of the representations so made as set forth in paragraph 5 
above are false, misleading, or so greatly exaggerated as to be sub- 
stantially untrue. 

Par. 7. The adoption and use by respondent of the name “Cooper- 
ative Library Co.” in the course and conduct of his said business has 
had and does have a tendency and capacity to mislead and deceive, 
and the same does mislead and deceive purchasers and prospective 
purchasers of such books and extension services into the belief that 
respondent represents a company or group of persons maintaining or 
conducting a library or library service devoted to cooperation with 
the reading public and especially with school teachers or those en- 
gaged in educational work. 

In truth and in fact respondent does not represent any such com- 
pany or library, nor does the said Cooperative Library Co. have any 
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membership or any existence except for use as a trade name by re- 
spondent in the sale of his said commodities. The use of said trade 
name, Cooperative Library Co., has induced and does induce pur- 
chasers to buy said books and services from respondent on account of 
the erroneous beliefs engendered as above stated. 

Par. 8. Each and all of the false, misleading and untrue representa- 
tions so made by respondent and his agents, salesmen, representatives, 
and employees as above set forth in paragraph 5, and the adoption 
and use of said trade name, Cooperative Library Co., in offering for 
sale and in selling the said books and publication known as “American 
Educator Encyclopedia in Ten Volumes” and “Ten Years Loose Leaf 
Service,” were and are calculated to, and had, and now have, a ten- 
dency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representa- 
tions are true. Further, as a direct consequence of such mistaken and 
erroneous beliefs, induced by the advertising and misrepresentations 
of respondent, as aforesaid, a number of the purchasing public has 
purchased a substantial quantity of said merchandise, with the result 
that trade has been unfairly diverted from other individuals, corpora- 
tions, firms, and partnerships likewise engaged in the sale of refer- 
ence books who truthfully advertise and represent their merchandise. 
As a result thereof, substantial injury has been and is now being done 
by the respondent herein to competition in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 9. The above alleged acts, representations, and practices of 
respondent have been and are to the prejudice and injury of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 
Report, Frnprnes 48 TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 4, 1938, issued, and on 
March 7, 1938, served, its complaint in this proceeding upon the 
respondent, Melvin Hiner, an individual, trading as Cooperative 
Library Co., charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
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for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the substitute answer, briefs, and oral arguments of counsel 
having been waived, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. The respondent, Melvin Hiner, is an individual trad- 
ing as and in the name of Cooperative Library Co., with his prin- 
cipal office and place of business located at St. Paul, Minn. Respond- 
ent is now, and has been for more than 4 years last past, engaged 
in the business of purchasing for resale, offering for sale, selling, 
and distributing to the general public a certain set of reference 
books or encyclopedias entitled and known as “American Educator 
Encyclopedia in Ten Volumes,” together with a “Ten Years Loose 
Leaf Service” therefor to be used in connection therewith. 

Par. 2. In the course and conduct of his said business, respondent 
purchases said reference books or encyclopedias known as “American 
Educator Encyclopedia in Ten Volumes,” together with said exten- 
sion service, from the United Educators, Inc., of Chicago, Ill. Re- 
spondent personally and through various agents, salesmen, solicitors, 
and employees, offers for sale and sells said books and extension 
service to the general public throughout the United States and in 
the District. of Columbia. Respondent causes said reference books 
or encyclopedias and extension services, when sold, to be transported 
from his place of business in the city of St. Paul, Minn., to the pur- 
chasers thereof at their respective locations in States of the United 
States other than the State of Minnesota and in the District of 
Columbia. Respondent maintains, and has at all times mentioned 
herein maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent, in the course and conduct of his business, is 
in substantial competition with other individuals and with corpora- 
tions, firms, and partnerships who are likewise engaged in offering 
for ‘sale, selling, and distributing reference books and encyclopedias 
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of the same or a similar kind and character to the general public 
in commerce among and between the various States of the United 
States and in the District of Columbia. Among the said competitors 
of the respondent there are corporations, partnerships, firms, and 
individuals who are engaged in the same or substantially similar 
business as respondent, as hereinabove described, who truthfully repre- 
sent and designate themselves as being engaged in such business and 
who do not make false representations to the general public and 
who do not use deceptive and misleading sales methods in the conduct 
of their business. 

Par. 4. In the course and conduct of his said business in selling and 
seeking to sell said reference books and encyclopedias and loose-leaf 
extension services, respondent employs numerous agents, solicitors, 
salesmen, and representatives who are authorized and directed to 
solicit orders from, and to sell said commodities to, prospective pur- 
chasers in the several States. Said agents, solicitors, salesmen, and 
representatives travel from place to place and canvass prospective 
purchasers at such places. Respondent furnishes said agents, solici- 
tors, salesmen, and representatives with prospectuses, order blanks 
or contracts, and other literature and paraphernalia, which are ex- 
hibited, distributed, and used in connection with the sale and solicita- 
tion for the sale of said books and extension services. Upon a sale 
being made by respondent or by respondent’s agents, solicitors, sales- 
men, or representatives, the purchaser is required to sign a printed 
order or contract which is then transmitted to the respondent. Re- 
spondent thereupon causes a shipment of said books to be made to 
such purchaser from St. Paul, Minn., and transmits to such purchaser 
from time to time loose-leaf extension services. At the time the 
order is signed respondent or his salesman or representative usually 
collects a down payment from the purchaser, and the order or contract 
so signed usually requires additional payments in monthly install- 
ments until the total purchase price is paid in full. 

Par. 5. In the course and conduct of his said business, the re- 
spondent, personally and through verbal statements made by his’ 
agents, salesmen, representatives, and employees, and by means of his 
order blanks, prospectuses, and other literature used and distributed 
and exhibited to prospective purchasers and to purchasers, has repre- 
sented and does now represent to various individuals throughout the 
United States the matters and things hereinafter set forth; and by 
placing in the hands of such agents, salesmen, representatives, and 
employees the above-mentioned order blanks, prospectuses, and other 
literature with the authorization and instruction to exhibit, distribute, 
and use the same in selling and soliciting the sale of such books and 
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extension services, respondent has and does aid, abet, assist, and en- 
courage such salesmen and representatives to make to members of the 
general public the representations hereinafter set forth. Said repre- 
sentations so made by respondent either in person or through salesmen 
are and have been as follows: 

That the selling price of the set of reference books known as “Amer- 
ican Educator Encyclopedia in Ten Volumes” is $9.50; 

That as a special introductory offer or for advertising purposes a 
limited number of persons are being offered a set of the books free 
of charge or at a nominal price if they subscribe at the same time for 
loose-leaf extension service for a period of 10 years at a price of $5 
per year; 

That the subscriber will be credited with $5 for each set of refer- 
ence books sold in the community wherein the subscriber resides; 

That the reference books have been recommended by the local 
county school superintendent or by the American Library Associa- 
tion or by the immediate superior of the subscriber ; 

That the books will be sent out for approval; 

That the subscriber will receive an additional book or copy each 
year for the succeeding 10 years to accommodate the loose leaf exten- 
sion service so that at the end of that time the set will be increased 
to a total of 20 books; 

That the books are modern and up to date; 

That the books are prepared especially for high-school teachers; 
and 

Other representations of similar import. 

Par. 6. In truth and in fact said statements and representations 
are false and misleading. The set of books are regularly sold by 
respondent for $59.50, that is to say, $9.50 as a down payment there- 
for, and $5 per month for each of the succeeding 10 months. The 
price at which said books are sold is not a special price, nor are the 
said books given away free of charge or at a nominal price for adver- 
_ tising purposes or as a special introductory offer, or to a limited 
number of persons, but on the contrary said price is the regular and 
usual price of said books and is available to anyone of the public 
generally who can be induced to purchase same. The subscriber is 
not credited with $5 for each set of books sold in the community. 
Neither the county school superintendent, nor the immediate superior 
of the subscriber, nor the American Library Association has recom- 
mended or otherwise evidenced approval of said reference books or 
encyclopedias. Said books are not sent out for approval, but the 
contract or order blank signed by the subscriber is unconditional and 
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not subject to cancellation, and respondent invariably refuses to accept 
books returned by subscribers who are dissatisfied with them. Said 
books are not of such character as to be properly represented as 
“Modern” or “Up to Date,” or as prepared especially for high-school 
teachers. Additional books are not sent out each year with the result 
that at the end of 10 years the set is increased to a total of 20 books. 

All of the representations so made, as set forth in paragraph 5 
above, are false, misleading, or so greatly exaggerated as to be sub- 
stantially untrue. 

Par. 7. The adoption and use by respondent of the name “Coop- 
erative Library Company” in the course and conduct of his said 
business has had and does have a tendency and capacity to mislead 
and deceive, and the same does mislead and deceive purchasers and 
prospective purchasers of such books and extension services into the 
belief that respondent represents a company or group of persons 
maintaining or conducting a library or library service devoted to 
cooperation with the reading public and especially with school 
teachers or those engaged in educational work. 

In truth and in fact respondent does not represent any such com- 
pany or library, nor does the said Cooperative Library Co. have any 
membership or any existence except for use as a trade name by re- 
spondent in the sale of his said commodities. The use of said trade 
name, Cooperative Library Co., has induced and does induce pur- 
chasers to buy said books and services from respondent on account of 
the erroneous beliefs engendered as above stated. 

Par. 8. Each and all of the false, misleading, and untrue repre- 
sentations so made by respondent and his agents, salesmen, repre- 
sentatives, and employees as above set forth in paragraph 5, and the 
adoption and use of said trade name, Cooperative Library Co., in 
offering for sale and in selling the said books and publication known 
as “American Educator Encyclopedia in Ten Volumes” and “Ten 
Years Loose Leaf Service,” were and are calculated to, and had and 
now have a tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous belief that 
said representations are true. Further, as a direct consequence of 
such mistaken and erroneous beliefs, induced by the advertising and 
misrepresentations of respondent as aforesaid, a number of the pur- 
chasing public has purchased a substantial quantity of said merchan- 
dise with the result that trade has been diverted unfairly to respond- 
ent from other individuals, and from corporations, firms, and part- 
nerships likewise engaged in the sale of reference books who truth- 
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fully advertise and represent their merchandise. As a result thereof, 
substantial injury has been and is now being done by the respondent 
herein to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts, representations, and practices of the respondent, 
Melvin Hiner, an individual, trading as Cooperative Library Co., 
have been and are to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and the meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true, and states that he waives 
hearing on the charges set forth in the complaint, and that without 
further evidence or other intervening procedure the case may pro- 
ceed to final hearing upon the record, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Melvin Hiner, an individual 
trading as Cooperative Library Co., or trading under any other 
name, his representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of reference books now 
designated “American Educator Encyclopedia in Ten Volumes,” 
or of the same or like books, whether sold under that name or any 
other name or title, in interstate commerce and in the District of 
Columbia, do forthwith cease and desist from representing, directly 
or otherwise: 

1. That said reference books are given away free of charge, or 
that the selling price thereof is $9.50 or any other sum less than 
the usual and customary price thereof provided the purchaser sub- 
scribes at the same time for a loose-leaf extension service for a 
period of years; 

2. That the subscriber will be credited with $5 or any other sum 
for each set of reference books sold in the community wherein the 
subscriber resides ; 
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3. That said reference books have been recommended by the local 
county school superintendent or by the American Library Associa- 
tion or by the immediate superior of the subscriber, or by any other 
individual, when such is not the case; 

4. That said books will be sent out for approval; 

5. That the subscriber will receive an additional book or copy 
each year for a succeeding period of years to accommodate the loose- 
leaf extension service, when such is not the case. 

6. That said books are modern and up to date; 

7. That said books are prepared especially for high-school teachers. 

8. Through use of the trade name “Cooperative Library Com- 
pany,” or through any other name of similar import and effect, or 
through any means or device, or in any manner, that the business 
conducted by him is a cooperative library enterprise or is anything 
other than a private business conducted for profit. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


JOHN C. MERRITT, INDIVIDUALLY, AND TRADING AS 
MERCO SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3207. Complaint, Aug. 18, 1937—Decision, Aug. 12, 1938 


Where an individual engaged in sale and distribution of various articles of 
merchandise, including bedspreads, tablecloths and napkins, silverware, 
lingerie, and others— 

Supplied, in connection with the solicitation, sale, and distribution of his afore- 
said merchandise, various devices and plans of merchandising which involved 
operation of gift enterprise or lottery schemes, and distribution of such 
merchandise to ultimate consumers thereof wholly by lot or chance, and 
consisted of push cards for use in sale and delivery to purchasing public of 
said various articles thus sold, under plan by which, substantially, amount, 
if any, paid by prospective purchaser for selection of a girl’s name from the 
list thereof displayed on the card, depended upon particular number dis- 
closed on card after selection and removal of name chosen, and under which 
receipt of particular articles of merchandise being sold, varying value of 
which was greater than cost of a single push from card, was dependent upon 
chance selection of name corresponding to one of the two concealed under 
the card’s red and blue master seals, as set forth on card’s explanatory legend, 
and thereby supplied to and placed in the hands of others, to whom he fur- 
nished said devices and who made use thereof in accordance with afore- 
said sales plans, means of conducting lotteries in sale of his merchandise 
in accordance with such plan as above set forth, and in violation of the public 
policy long recognized by the common law and in criminal statutes, and 
contrary to established public policy of the United States Government, and 
in competition with many who are unwilling to adopt and use such a method 
of selling or distributing to purchasing public as above set forth, and 
involving a game of chance or sale of a chance to procure articles at a much 
lower figure than their normal retail price, or to use any method involving 
game of chance or sale of chance to win something by chance, or other method 
contrary to public policy, and refrain therefrom; 

With result that many persons, attracted by his said methods and element of 
chance involved in sale or distribution of said articles of merchandise above 
set forth, were thereby induced to buy and sell same in preference to that 
offered and sold by aforesaid competitors who did not use same or equiva- 
lent method, and with effect of diverting trade and custom to him from his 
aforesaid competitors: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Beasley & Beasley, of Birmingham, Ala., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that John C. 
Merritt, individually and trading as Merco Sales Co., hereinafter re- 
ferred to as respondent, has been and is using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it ap- 
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParaGraPH 1. Respondent is an individual doing business under the 
trade name and style of Merco Sales Co., with his principal office and 
place of business located at 1321 South Twenty-second Street, Bir- 
mingham, Ala. He is now, and for some time last past has been, en- 
gaged in the sale and distribution of various articles of merchandise, 
including, among others, bedspreads, bed sheets, tablecloths and nap- 
kins, silverware, men’s shirts, ladies’ lingerie and hosiery, in commerce 
between and among the various States of the United States. He causes 
and has caused said merchandise when sold to be transported from his 
principal place of business in the State of Alabama to purchasers 
thereof in Alabama and in other States of the United States at their 
respective points of location. There is now, and has been for some 
time last past, a course of trade and commerce by said respondent in 
such merchandise between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi- 
tion with other individuals and with partnerships and corporations 
engaged in the sale and distribution of similar or like articles of mer- 
chandise in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gift enterprises or lottery schemes and a distribution of such mer- 
chandise to the ultimate consumers thereof wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of push 
cards, the use of which, in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent, 
was and is substantially as follows: 
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The said push cards bear anumber of girls’ names. Concealed under 
each name isanumber. Also, under a red master seal there is a name 
corresponding to one of the names on the card, and under a blue mas- 
ter seal there is a name corresponding to one of the names on the card. 
Prospective purchasers select one of the names and remove the same, 
disclosing the number thereunder. Persons selecting numbers from 1 
to 5, inclusive, receive the same free of charge. Persons selecting 
numbers from 6 to 25 pay in cents the amount of such number, and 
persons selecting numbers over 25 pay 25 cents for the privilege of 
selecting one of the names. The push cards bear various legends in- 
forming purchasers and prospective purchasers of the plan or method 
by which said push card is operated. and by which the merchandise 
described thereon is to be distributed. When all the names have been 
purchased, the master seals are removed and the persons who selected 
the names corresponding to the names under the master seals each 
receive one of the articles of merchandise described without further 
charge, and the person, salesman, agent, or representative soliciting 
purchases of chances, as above described, also receives an article of 
merchandise without further charge or additional service. The num- 
bers under the names are concealed from purchasers and prospective 
purchasers, and they do not know how much they will have to pay 
for the privilege of selecting one of the names, or whether they will 
receive the privilege free of charge, until the selection has been made 
and the name removed. The names under the master seals are con- 
cealed from purchasers and prospective purchasers until all the names 
have been selected. Those customers selecting names which do not 
correspond to the names under the master seals receive nothing but the 
privilege of making a selection for the money which they pay. The 
said articles of merchandise vary in value, but each of said articles of 
merchandise is of a greater value than the cost of a single push from 
said push card. The various articles of merchandise are thus dis- 
tributed to the purchasing public wholly by lot or chance, and the 
amount which the customer pays for a chance, or whether the same is 
free of charge, is determined wholly by lot or chance. 

Par. 3. The persons to whom respondent furnishes said devices use 
the same in purchasing, selling, and distributing respondent’s mer- 
chandise in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondent of said method 
in. the sale of his merchandise, and the sale of such merchandise by 
and through the use thereof and by the aid of said method, is a prac- 
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tice of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. 

Par. 4. The sale or distribution of merchandise to the purchasing 
public in the manner above described involves a game of chance 
or the sale of a chance to procure articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms,, 
and corporations who make or sell merchandise in competition with 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of 
a chance to win something by chance, or any other method that is. 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said methods and by the 
element of chance involved in the sale or distribution thereof in the 
manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by re- 
spoudent, because of said game of chance, has the tendency and ca- 
pacity to, and does, divert trade and custom to respondent from his. 
said competitors who do not use the same or an equivalent method. 

Par. 5. The aforesaid method, acts, and practices of respondent are 
all to the injury and prejudice of the public and of respondent’s. 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Com- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, FrnpiINGs AS To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 18, 1937, issued and there- 
after served its complaint in this proceeding upon the respondent, 
John C. Merritt, individually and trading as Merco Sales Co., charg- 
ing him with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission, by 
order éntered herein on June 28, 1938, granted respondent’s request for 
permission to withdraw his said answer dated September 9, 1937, and 
to file in lieu thereof his substitute answer dated May 31, 1938, ad- 
mitting all the material allegations of the complaint to be true and 
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waiving the taking of further evidence and all other intervening pro- 
cedure, which substitute answer was duly filed in the office of the 
Commission on June 20, 1938. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and the substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent is an individual and, prior to May 31, 
1938, was doing business under the trade name and style of Merco 
Sales Co., with his principal office and place of business located at 
1321 South Twenty-second Street, Birmingham, Ala. For some time 
prior to May 31, 1938, the respondent was engaged in the sale and dis- 
tribution of various articles of merchandise, including, among others, 
bedspreads, bed sheets, tablecloths and napkins, silverware, men’s shirts, 
ladies’ lingerie and hosiery, in commerce between and among the vari- 
ous States of the United States. He caused said merchandise when 
sold to be transported from his principal place of business in the State 
of Alabama to purchasers thereof in Alabama and in other States 
of the United States at their respective points of location. There was 
for some time prior to May 31, 1938, a course of trade and commerce 
by said respondent in such merchandise between and among the States 
of the United States. In the course and conduct of said business, 
respondent was in competition with other individuals and with part- 
nerships and corporations engaged in the sale and distribution of 
similar or like articles of merchandise in commerce between and among 
the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, furnished various de- 
vices and plans of merchandising which involved the operation of 
gift enterprises or lottery schemes and the distribution of such mer- 
chandise to the ultimate consumers thereof wholly by lot or chance. 
Said devices or plans of merchandising consisted of a variety of push 
cards, the use of which in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent 
was substantially as follows: The said push cards bore a number of 
girls’ names. Concealed under each name was a number. Also, un- 
der a red master seal there was a name corresponding to one of the 
names on the card, and under a blue master seal there was another 
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name corresponding to one of the names on the card. Prospective 
purchasers selected one of the names and removed the same, disclos- 
ing the number thereunder. Persons who selected numbers from 1 
to 5, inclusive, received the same free of charge. Persons who se- 
lected numbers from 6 to 25 paid in cents the amount of such number, 
and persons who selected numbers over 25 paid 25 cents for the 
privilege of selecting one of the names. The push cards bore various 
legends informing purchasers and prospective purchasers of the plan 
or method by which said push card was operated and by which the 
merchandise described thereon was to be distributed. When all the 
names had been purchased, the master seals were removed and the 
persons who had selected the names corresponding to the names 
under the master seals each received one of the articles of merchan- 
dise described without further charge, and the person, salesman, 
agent, or representative who had solicited purchases of chances, as 
above described, also received an article of merchandise without fur- 
ther charge or additional service. The numbers under the names 
were concealed from purchasers and prospective purchasers, and they 
did not know how much they would have to pay for the privilege 
of selecting one of the names, or whether they would receive the 
privilege free of charge, until the selection had been made and the 
name removed. The names under the master seals were concealed 
from purchasers and prospective purchasers until all the names had 
been selected. Those customers who selected names which did not 
correspond to the names under the master seals received nothing 
but the privilege of making a selection for the money which they 
paid. The said articles of merchandise varied in value, but each of 
said articles of merchandise was of a greater value than the cost of a 
single push from said push card. The various articles of merchan- 
dise were thus distributed to the purchasing public wholly by lot 
or chance, and the amount which the customer paid for a chance, or 
whether the same was free of charge, was determined wholly by lot 
or chance. 

Par. 3. The persons to whom respondent furnished said devices 
used the same in purchasing, selling, and distributing respondent’s 
merchandise in accordance with the aforesaid sales plan. Respond- 
ent thus supplied to and placed in the hands of others the means of 
conducting lotteries in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent 
of said method in the sale of his merchandise, and the sale of such 
merchandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
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to an established public policy of the Government of the United 
States. 

Par. 4. The sale or distribution of merchandise to the purchasing 
public in the manner above described involved a game of chance or 
the sale of a chance to procure articles of merchandise at a price much 
less than the normal retail price thereof. Many persons, firms, and 
corporations who make or sell merchandise in competition with re- . 
spondent are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, 
and such competitors refrain therefrom. Many persons were at- 
tracted by respondent’s said methods and by the element of chance 
involved in the sale or distribution thereof in the manner above 
described, and were thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who did not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, had the tendency and capacity to, and did, 
divert trade and custom to respondent from his said competitors who 
did not use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondent were all to the 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, 'That the respondent, John C. Merritt, individually 
and trading as Merco Sales Co., or under any other name, his agents, 
representatives, and employees, in connection with the offering for 
sale, sale and distribution of bedspreads, bed sheets, tablecloths and 
napkins, silverware, men’s shirts, ladies’ lingerie and hosiery, and 
other articles of merchandise in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and desist from: 
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1, Supplying to or placing in the hands of others push cards or 
other lottery devices for the purpose of enabling such persons to dis- 
pose of or sell such articles or merchandise by the use thereof. 

2. Mailing, shipping, or transporting to his agents or to distribu- 
tors or to members of the public, push cards or other lottery devices 
so prepared or printed as to enable said persons to sell or distribute 
such articles of merchandise by the use thereof. 

3. Selling or otherwise disposing of such articles of merchandise 
by the use of push cards or any other lottery devices. 

It is further ordered, That said respondent shall, within 60 days 
from the date of the service of this order upon him, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied therewith. 


792 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 27. Tes 


In THE MATTER OF 


DAY-LITE ILLUMINATING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2663. Complaint, Dec. 18, 1935—Decision, Aug. 23, 1938 


Where a corporation engaged in sale and distribution of electric light fixtures, or 
the salesmen thereof, as the case might be— 

(a) Represented that its fixtures, and particularly its “Day-Lite Major’ and 
‘“Day-Lite Junior,” gave more and better light than competitive fixtures, 
“because of the patented magnifying lenses in the bottom,” and that, because 
said lenses were made “of the finest quality crystal clear glass and scien- 
tifically designed,” they “effectively magnify light rays from the electric 
lamp,” and that glass and lenses used in the construction thereof were 
patented, facts being its said fixtures do not produce more or better light 
than do comparable competitive products because of such purported magnify- 
ing lenses, which do not magnify rays at all and effect of which on light rays 
is limited solely to changing direction thereof, and do not give more light in 
sense of producing more foot-candles thereof, but, because of such change in 
direction of rays, give more light in some cases directly beneath fixture and 
in other cases less than do competitors’ products of similar construction, and 
its said light units do not produce more illumination than comparable prod- 
ucts of competitors, except by way of concentrating light rays and increasing 
illumination in certain areas and thereby decreasing it in others, and there 
is no patent covering glass and lenses such as used by it in its light fixtures; 
and 

(b) Represented that its said light units, consisting of a light bulb and fixture, 
would produce twice as much illumination as comparable units of competi- 
tors, and, in such connection, made demonstrations, in which particular sales- 
man inserted in unit bulb designed for use on a lower voltage current than 
that serving prospective customer, and falsely attributed unnaturally bright 
light, produced through such mismating of bulb and current, to glass and 
lenses used in units in question; facts being such mismating is injurious to 
bulb and materially shortens its life, units in question do not produce twice 
as much illumination as comparable units of competitors, and salesmen’s 
practice of thus mismating bulb designed for use on current of lower voltage 
deceives prospective purchasers into false belief that its said fixtures produce 
more illumination than those of competitors using proper bulbs in electric 
current designed for their use; 

With effect of misleading and deceiving prospective purchasers into erroneous 
belief that such representations are true and of causing a substantial portion 
of purchasers to buy substantial volume of its products as result of such 
mistaken and erroneous belief, and of thereby unfairly diverting to it sub- 
stantial trade from competitors engaged in selling products of same kind and 
character and who truthfully advertise and represent the character and 
quality thereof; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
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Before Mr. W. W. Sheppard, trial examiner. 
Mr. Clark Nichols for the Commission. 
Lowenhaupt & Wolff, of Chicago, Ill:, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that the Day-Lite Illumi- 
nating Corporation, hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission that 
a proceeding by it in respect thereof:would be in the public interest, 
hereby issues its complaint stating its charges in that respect as fol- 
lows: 

ParacrapH 1. Respondent Day-Lite Illuminating Corporation is a 
corporation, incorporated in or about the month of September 1930, 
under the laws of the State of Illinois and having at all times since its 
organization as a corporation a place of business in Chicago, II. 

Par. 2. During all the times above mentioned the respondent has 
been and still is engaged in the business of the sale of incandescent 
lamps made and sold for general lighting service for operation in con- 
nection with electric current supplied by public service corporations 
and also in the sale of glass lamp globes, both the incandescent lamps 
and lamp globes being sold sometimes separately and sometimes to- 
gether as a lighting unit or fixture. The respondent during said times 
has sold and caused its incandescent lamps and globes to be sold, among 
other ways, by canvassing agents or salesmen to members of the public, 
purchasers of incandescent lamps and lamp. globes, located in various 
States of the United States other than Illinois, or the State of origin 
of the shipment. The respondent has caused its incandescent lamps 
and lamp globes when so sold by it to be transported from Illinois, or 
the State of origin of the shipment, to the purchasers referred to above, 
located in said other States. 

Par. 3. During the times above mentioned and referred to, other 
individuals, firms, and corporations, hereinafter referred to as sellers, 
have been engaged in the sale of incandescent lamps made and sold for 
general lighting service for operation with electric current supplied 
by public service corporations, and in the sale of lamp globes used in 
connection with incandescent lamps, to purchasers, members of the 
public for use or consumption and to wholesale and retail dealers 
therein for resale to the public, located in various States of the United 
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States other than the State of the seller or the State of origin of the 
shipment. The sellers, respectively, have caused the lamps and globes, 
when so sold by them, to be transported from the State of the seller, or 
from the State of origin of the shipment, to the purchasers located 
in other States, 

Par. 4. The respondent, in the sale of incandescent lamps and lamp 
globes is and has been in substantial competition in interstate com- 
merce with the other individuals, firms, and corporations, referred to 
as sellers in paragraph 3 hereof, during all the times mentioned and 
referred to in paragraph 2 hereof. 

Par. 5. Substantially, at all the times above mentioned and referred 
to and for many years prior thereto, it has been the custom and prac- 
tice of public service corporations throughout the United States to 
supply users of electric current for general lighting service in the 
respective communities served by them, variously for the particular 
community, on either 110, 115, or 120 volt multiple circuits, as the case 
may be. For instance, electric current for general lighting service in 
Columbus, Ohio, is supplied by two public service corporations, one of 
which supplies electric current for such service on an 115-volt multiple 
circuit and the other on an 120-volt multiple circuit. During said 
times, all the members of the industries engaged in the manufacture 
and sale of incandescent lamps throughout the United States have 
known of this custom and practice and of the voltage of the electric 
current supplied by the service corporations in their respective 
localities. 

Par. 6. There is and has been, during all the times above mentioned 
and referred to and for many years prior thereto, an established and 
universal custom in the United States in connection with the manu- 
facture and sale of incandescent lamps manufactured for general 
lighting service for operation in connection with electric current sup- 
plied by public service corporations, that, at the times they are displayed 
or offered for sale or sold by the manufacturers to dealer-distributors 
for resale and at the times they are displayed or offered for sale or 
sold by manufacturers, dealer-distributors, or others to users or con- 
sumers, including the Federal and State Governments and their 
agencies, and municipal and other corporations, and members of the 
public, the lamps shall be legibly, durably marked or branded, among 
other things, with the words and figures indicating, respectively, the 
number of volts and watts that is the measure of their electromotive 
force and power, allowing for certain tolerances, more or less, in the 
statement of the number of watts with which they are marked or 
branded. The tolerances in the watt measurement above referred 
to are and have been known to and recognized, substantially by all the 
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members of the industries engaged in the manufacture and sale of 
incandescent lamps in the United States during all the times above 
mentioned and referred to. And, the tolerances in the watt measure- 
ments of incandescent lamps manufactured for general lighting serv- 
ice, above referred to, have during said times coincided with the toler- 
ances as set forth in the Federal Specifications for the Purchase of 
Incandescent Lamps by the United States Government. 

Par. 7. Prior to and during all the times above mentioned and re- 
ferred to, it is and has been the universal understanding in the com- 
mercial manufacturing and distributing industries in incandescent 
lamps, that the lamps operated for general lighting service on 110, 115, 
and 120 volt multiple circuits should produce a certain number of 
lumens of light per watt, according to the watt rating of the lamp, 
allowing for certain tolerances of measure above or below the said 
number of lumens, in order to be adequately and practicably efficient 
in the production of light. During substantially all of the times above 
mentioned and referred to, the said number of lumens per watt and the 
tolerances referred to, have been known to and have been recognized by 
the members of the manufacturing and distributing industries en- 
gaged in the commercial manufacture and sale of incandescent lamps 
in the United States, and substantially during said times the lamps 
made and sold by the members of the said industries when operated for 
general lighting service have produced the amount of lumens per watt 
above referred to, which has during said times coincided with the 
amount of lumens per watt and with the tolerances therefor as set 
forth in the Federal Specifications for the Purchase of Incandescent 
Lamps by the United States Government. 

For example, for the years beginning July 1, 1932, and ending June 
30, 1933; beginning July 1, 1933, and ending June 30, 1934; and begin- 
ning July 1, 1934, and ending June 30, 1935, the rated initial lumens, 
and the rated initial lumens per watt for large tungsten filament lamps 
for 110, 115, and 120 volt multiple lighting service, on standard bulbs 
for general lighting service marked 25, 40, 60, 75, and 100 watts, were 
as follows: 


For the year beginning July 1, 1982, and ending June 30, 19383 


Hated Hated 

initia initia! 
Watts lumens lumens Bulb 

per watt 

25 253 10.1 A-19 
40 440 11.0 A-19 
60 738 12.3 A-21 
75 998 13.3 A-23 
100 1, 430 14.3 A-23 
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For the year beginning July 1, 1933, and ending June 30, 1934 


Rated 
Initial ’ initial ~ 
lumens lumens 
per watt 


Initial 
Watts lumens lumens Bulb 
per watt 
250 10.0 A-19 
10.7 A-19 
12.4 A-21 
1, 035 13.8 A-21 
1, 490 14.9 A-23 


For the 2 years above mentioned, from July 1, 1933, to June 30, 1934, 
and July 1, 1934, to June 30, 1935, the rated lumens per watt for the 
25-watt lamps listed above were for 115-volt lamps only. For 25-watt 
lamps, for 110-volt multiple lighting service, to obtain the correct rated 
lumens per watt there should be added 0.05 to the rated lumens per 
watt listed above; and, for 120-volt lamps there should be subtracted 
0.05 from the rated lumens per watt listed above. 

For the 2 years from July 1, 1933, to June 30, 1935, the rated lumens 
listed above for the 40, 60, 75, and 100 watt lamps were for 115-volt 
lamps only. To obtain the correct rated lumens for 110-volt lamps of 
those watt measurements there should be added 0.15; and for 120-volt 
lamps of such watt measurement there should be subtracted 0.15 from 
the lumens per watt listed above. 

Par. 8. The tolerances allowed in the statement of the number of 
watts with which incandescent lamps are and have been marked or 
branded and the tolerances allowed and recognized in the measure of 
the lumens of light produced by incandescent lamps or the rate of 
lumens per watt mentioned and referred to in paragraphs 6 and 7 
hereof, during the times mentioned and referred to in said paragraphs 
6 and 7, for example, for the years beginning July 1, 1932, and ending 
June 30, 1933; beginning July 1, 1933, and ending June 30, 1984; and 
beginning July 1, 1934, and ending June 30, 1935, for large tungsten 
filament lamps for general lighting service, on 110, 115, and 120 volt 
multiple circuits, for standard bulbs marked 25, 40, 60, 75, and 100 
watts, were as follows: 
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For the year beginning July 1, 1932, and ending June 30, 1933 


Lumens per poe watts 

watt above | above or 

Watts Bulb or below below 
standard standard 


Percent Percent 
6 


For the years July 1, 1933, to June 30, 1934, and July 1, 1934, to June 80, 1935 


Lumens per , 
watt above ita ate 
Watts Bulb or below eh BOs 
declared . ¢ ne ve 
rating are 
Percent Percent 
25 A-19 4 
40 A-19 5 4 
60 A-21 5 4 
75 A-21 5 4 
160 A-23 5 4 


Par. 9, At all times in the use of incandescent lamps, the purchaser, 
or user, of the lamp is really buying light and the most efficient lamp 
is the one which produces the required amount of light for the least 
cost. Generally the cost of the electricity consumed by an incan- 
descent lamp is many times more than the cost of the lamp to the 
purchaser or user and the efficiency of the lamp purchased by the user 
determines how advantageously or economically the electricity used 
by the lamp produces light. Lamps of low efficiency are inferior to 
lamps of high efficiency and waste electricity, thereby increasing the 
cost of light to the purchaser. 

Incandescent lamps may be manufactured or designed for a long 
or a short life performance but as the efficiency of such lamps is in 
general not maintained at their initial light output beyond a certain 
period, it is desirable to manufacture such lamps in accordance with 
a design for a certain period of life, and to such effect that they will 
come as nearly as possible to maintaining their initial light output 
throughout their life. 

There is and has been during all the times above mentioned and 
referred to, a standard of life performance, stated in hours, for 
large tungsten filament incandescent lamps of the different watt 
measurements in operation for general lighting service on 110, 115, 
and 120 volt circuits and which lamps in such operation produce, 
respectively, the amount of lumens of light referred to in paragraph 
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% hereof. The amount of lumens for 25, 40, 60, 75, and 100 watt 
lamps being, for example, set forth in said paragraph 7. The stand- 
ard of life performance above referred to coincides with the speci- 
fications therefor in the above-mentioned Federal specifications for 
such incandescent lamps, and is known to, and recognized by, all the 
members of the industry engaged in the manufacture and sale of 
incandescent lamps throughout the United States. 

The efficient life performance, referred to, of incandescent lamps 
measuring 25, 40, 60, 75, and 100 watts, and of standard lumen produc- 
tion as above set forth, was, during the year beginning July 1, 1932, 
and ending June 30, 1933, 1,000 hours, respectively. For the years 
beginning July 1, 1933, and ending June 30, 1934, and beginning July 
1, 1934, and ending June 30, 1935, it was 1,000 hours for lamps rated 
at 25, 40, and 60 watts, and for lamps rated at 75 and 100 watts, the 
rated life performance was 750 hours, respectively. 

Par. 10. The light output of incandescent lamps made for general 
lighting purposes for operation at a designated voltage is increased 
when such lamps are operated with electric current of a higher voltage 
but in such case the average period of efficient life performance is 
substantially decreased and the light produced by lamps operated at 
a higher voltage than that for which they are designed to be operated 
with is thereby produced at a higher cost to the consumer for the 
electricity used by the lamp than when the lamp is operated at its 
designed voltage. 

Par. 11. During the times above mentioned the respondent through 
its agents and salesmen has caused demonstrations of its incandescent 
lamps to be made to members of the public. In such demonstrations 
the light output of an incandescent lamp of a certain watt measure- 
ment then in use by a prospective purchaser was compared with the 
light output of an incandescent lamp of the respondent sometimes 
of a lesser watt measurement and sometimes purporting to be of the 
same watt measurement as the competitor’s. The lamp then in use 
by the prospective purchaser and the respondent’s said lamp being 
then both operated on a double socket by electric current of the voltage 
for which the lamp then in use by the purchaser was designed but 
which was greater than the voltage designed for the respondent’s lamp, 
the result of the simultaneous operation of both lamps was a sub- 
stantially greater production of light by the respondent’s lamp which 
was sometimes represented to the prospective purchaser to be of the 
same watt and volt measurement and sometimes was represented to 
be of less watt measurement, in which latter case the expense of opera- 
tion would be less than the expense of operating the purchaser’s lamp, 
and the prospective purchaser was thereby deceived and misled into 
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believing that respondent’s lamp was of the same watt and volt 
measurement and produced more light and at the same or less expense 
with the understanding that the average efficient life of the respond- 
ent’s lamp under such conditions was equal to that of the lamp of 
respondent’s competitor which was then in use by the prospective 
purchaser. 

During the same times the respondent through its agents and sales- 
men has also caused statements and representations to be made to 
members of the public, prospective purchasers, and users of incan- 
descent lamps, to the effect that by the use of the respondent’s lamps, 
substantially more and even twice the amount of light will be obtained 
as was then being obtained from the incandescent lamps of competitors 
then in use by prospective purchasers. 

The respondent during said times further caused its salesmen and 
agents to represent to the public that the lamp globes, sold by it in 
connection with its incandescent lamps, when used in connection with 
incandescent lamps, but more particularly when, used in connection with 
incandescent lamps sold by the respondent, caused substantially more 
Ulumination to the premises of the prospective purchaser than did 
the incandescent lamps or lamp globes of competitors. 

In the course of the demonstrations of respondent’s lamps and in 
the sale of the lamps, signatures of members of the public to papers 
purporting to be contracts were obtained by respondent’s agents and 
salesmen on the pretense that the papers signed were receipts for 
lamps left in the custody of the prospective purchaser for examination 
for a short period, usually overnight. 

Par. 12. The representations made and caused to be made by the 
respondent through its agents and salesmen to members of the public 
to the effect that its lamp globes and its incandescent lamps furnished 
more light to the user of incandescent lamps and the statements that 
respondent’s lamps would furnish twice as much light as the lamps of 
respondent’s competitors, together with the representations made in 
demonstrations described above to members of the public that the 
incandescent lamps exhibited by its salesmen to prospective pur- 
chasers were of the same voltage as the lamps of competitors then in 
use by the prospective purchaser, were false representations of mate- 
rial facts which the respondent and its agents and salesmen knew, or 
with reasonable care should have known, were false, and such repre- 
sentations had the capacity and tendency to deceive and mislead mem- 
bers of the public, purchasers, and prospective purchasers of incan- 
descent lamps for use, into believing that respondent’s lamps of equal 
or less watt measurement and of equal volt measurement would give 
an average efficient life performance, equal to that of the lamps of 
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respondent’s competitors, and at the same time would furnish more 
light at less cost for electricity for operation of respondent’s lamps 
than would be the case in the use of the lamps of respondent’s com- 
petitors. The statements and representations made and caused by 
respondent to be made by its agents and salesmen to the effect that its 
lamp globes would cause twice as much illumination as would be pro- 
duced by the use of competitor’s lamp globes were false and had a 
like capacity and tendency to deceive and mislead purchasers into 
believing that the said statements were true; and the demonstration 
of respondent’s lamps and the statements and representations made by 
it concerning its incandescent lamps and its lamp globes as above set 
forth had the capacity and tendency to deceive and mislead members 
of the public into believing that the same were true and in reliance 
upon such belief, into purchasing respondent’s lamps and lamp globes 
instead of the incandescent lamps and lamp globes of respondent’s 
competitors, and members of the public were deceived and misled 
thereby into believing the said statements and representations were 
true and in reliance thereon into purchasing respondent’s lamps and 
lamp globes instead of those of its competitors and trade was thereby 
diverted from respondent’s competitors to respondent. 

Par. 13. The above acts and things done and caused to be done by 
the respondent were and are each and all to the prejudice of the public 
and of respondent’s competitors and constitute unfair methods of 
competition in commerce within the meaning and intent of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, FINDINGS As TO THE Facrs, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 18th day of December 1935 
issued and served its complaint in this proceeding upon said respond- 
ent, Day-Lite Illuminating Corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. On January 9, 1936, the respondent filed its 
answer in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondent and its counsel, Lowenhaupt & Wolff 
and W. T. Kelley, Chief Counsel for the Federal Trade eo 
subject to the approval of the Commission, may be taken as ans 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint, or in opposition thereto, and that 
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the said Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts and its conclu- 
sion based thereon and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on said complaint, answer and stipulation, said stipula- 
tion having been approved and accepted, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The Day-Lite Illuminating Corporation is a corpora- 
tion which was organized in September 1930 under the laws of the 
State of Illinois, having its principal place of business in the city 
of Chicago, State of Illinois. Respondent is engaged in the business 
of selling and distributing electric light fixtures, and shipping its 
products from its place of business in the city of Chicago, II1., to 
purchasers thereof located at points in many States of the United 
States other than the State of Illinois and in the District of Columbia. 

Respondent is in competition with other corporations, partnerships, 
firms, and individuals engaged in the sale of similar products, or 
other products to be used for the same or similar purposes, who truth- 
fully represent the construction and merits of their respective prod- 
ucts, and who sell and deliver said products to purchasers thereof 
located at points in the various States of the United States other 
than the State of the origin of the various shipments so made and 
in the District of Columbia. 

Par. 2. Respondent, through statements appearing in advertisements 
circulated by it among prospective purchasers located at various 
points in the several States of the United States and in the District 
of Columbia, represents that its fixtures, particularly those desig- 
nated “Day-Lite Major” and “Day-Lite Junior,” give more and better 
light than do competitive fixtures “because of the patented magnify- 
ing lenses in the bottom”; and that because the lenses are made “of 
the finest quality crystal clear glass and scientifically designed” they 
“effectively magnify light rays from the electric lamp.” 

Also in such advertising respondent represents that the glass and 
lenses used in the construction of its light fixtures are patented. 

Par. 3. In connection with the promotion of the sale and distribu- 
tion of the products, agents of the respondent have represented to 
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prospective purchasers located at various points in the several States 
of the United States and in the District of Columbia that respond- 
ent’s light units, consisting of a light bulb and fixture, will produce 
twice as much light or illumination as comparable light units of 
competitors. In connection with this representation, respondent’s 
agents in making demonstrations of its light units sometimes Insert 
in said unit a light bulb designed for use on a lower voltage current 
than that which serves the prospective customer. Such mismating 
of a bulb with a higher voltage current than that for which it was 
designed for use produces an unnaturally bright light, which is at- 
tributed by respondent’s agents to the glass and lenses used in re- 
spondent’s said units and not to the mismating of the bulb and cur- 
rent. Such mismating of bulb and current is injurious to the bulb 
and materially shortens the life thereof. 

Par. 4. In truth and in fact respondent’s light fixtures do not 
produce more or better light or illumination than do comparable 
competitive fixtures because of the purported magnifying lenses in 
the bottom thereof, nor do these lenses effectively magnify the hght 
rays from the bulb inserted in the fixtures. These lenses do not 
magnify rays at all and their effect on the light rays is limited solely 
to changing the direction thereof. Such fixtures do not give more 
light in the sense of producing more foot-candles of light, but be- 
cause of the change in the direction of the light rays by these lenses 
some of the fixtures give more light directly beneath the fixture, 
and some give less than do fixtures of similar construction offered 
for sale and sold by competitors, and the question of whether they 
give a better light is dependent upon the purpose for which the 
light is desired. Respondent’s light units will not produce any more 
light or illumination than will comparable light units sold by its 
competitors except to concentrate the light rays and give more illumi- 
nation on certain areas, thereby decreasing it at other areas. 

Tn truth and in fact, respondent’s light units will not produce 
twice as much light or illumination as comparable units of competi- 
tors, and the practices employed on occasions: by respondent’s sales- 
men in the mismating of a light bulb designed for use on electric 
current of lower voltage deceives prospective purchasers into believ- 
ing that the light fixtures of respondent produce more light or illu- 
mination than do fixtures of its competitors who use the proper in- 
candescent electric bulbs in an electric current designed for their use. 
In truth and in fact, the increased light, or illumination is caused 
by the misuse of the incandescent electric bulb. 
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In truth and in fact, there is no patent in existence covering the 
glass and lenses as such which are used in respondent’s light fixtures. 

Par. 5. The representations, acts, and practices of the respondent 
as hereinbefore set out have a tendency and capacity to, and do, 
mislead and deceive prospective purchasers, and leads them erro- 
neously to believe that such representations are true and causes a 
substantial portion of such purchasers to purchase a substantial vol- 
ume of respondent’s products as a result of said mistaken and erro- 
neous belief. Thereby substantial trade has been, and is, unfairly 
diverted to the respondent from its competitors engaged in selling 
products of the same kind and character in commerce as hereinbefore 
set out, who truthfully advertise and represent the character and 
quality of their products. As a result thereof, substantial injury 
has been ‘and is now being done by respondent to the competition in 
commerce between and among the several States of the United States 
and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, the Day-Lite 
Illuminating Corporation, are to the prejudice of the public, and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, Chief Counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, Day-Lite Illuminating Corpo- 
ration, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution of its electric 
light fixtures in interstate commerce and in the District of Columbia, 
do forthwith cease and desist from representing: 
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1. That the lenses in its fixtures magnify the rays of light from 
the incandescent electric bulb, thereby increasing the amount of light 
or illumination coming from the incandescent electric bulb; 

2. That the increased brilliancy produced by inserting in its fixture 
an incandescent electric light bulb of a lower voltage than the volt- 
age of the electric current present in the socket of said fixture is 
created by the use of its said fixture; 

3. That the lenses and glass used in the construction of its light 
fixtures are patented, when such is not a fact; 

4. That its fixtures produce more light than competitors’ fixtures, 
both using electric bulbs of identical electromotive force and power, 
without a qualifying statement that the increase of light is only in 
the area of the focus of the lens used in the fixture. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


MALL TOOL GO. 805 


Syllabus 


In THE MaArrter oF 
MALL TOOL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3376. Complaint, Apr. 9, 1938—Decision, Aug. 25, 1938 


Where a corporation engaged in the assembling and manufacturing of machin- 
ery and equipment, including concrete vibrators, and in the sale and 
distribution thereof to construction contractors, dealers, and members of 
the public, in substantial competition with others similarly engaged— 

Represented that motors or engines purchased by it from the manufacturer for 
use in such vibrators, and from which motors and engines it had removed 
manufacturer’s name plate and identification, and upon which, and after 
reconstruction thereof, it had placed its own plates reading “Mall 3 h.p. 2500 
r.p.m., type CC,” together with identifying number, were motors or engines 
of its own make and were in fact 3 horsepower motors or engines for driving 
vibrator units made and sold by competitors ; 

Facts being motors or engines in question, capable of delivering 2.77 horsepower 
at 2,500 revolutions per minute, were made to be run at approximately 
2,000 revolutions with horsepower developed in excess of 2 at such number 
of revolutions, regarded as proper and desirable safety factor which resulted 
in greatest operating efficiency and fewer replacements and less expense 
and loss of time incident thereto, such motors or engines, as reconstructed 
by it, did not develop sufficient power to be designated and described as 3 
horsepower, as used and understood in trade in such connection, and did not 
develop enough power at 2,500 revolutions per minute to provide sufficient 
margin of safety, and operation thereof at such number of revolutions 
decreased their efficiency and increased necessity for replacements and 
repairs; 

With tendency and capacity to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that said representations were true, 
and that said motors or engines were made by it and were capable of pro- 
ducing 3 horsepower with sufficient margin of power in excess thereof to 
constitute a proper and desirable safety factor which would result in great- 
est operating efficiency, and to cause such portion of said public, by reason 
of said mistaken and erroneous belief, to buy its said product and thereby 
unfairly divert trade to it from its competitors, many of whom do not in 
any manner misrepresent concrete vibrators and equipment sold and offered 
for sale by them: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
Gardner & Hitzeman, of Chicago, Ill., for respondent. 
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CoMPLAINT , 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, having reason to believe that Mall 
Tool Co., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“ecommerce” is defined in said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint and states its charges in that 
respect as follows: 

Paracrapn 1. Respondent, Mall Tool Co., is a corporation organ- 
ized and doing business under the laws of the State of Illinois, with 
its office and principal business at 7740 South Chicago Avenue, Chi- 
cago, Ill. Respondent is now, and for some time past has been 
engaged in the business of assembling, manufacturing, selling, and 
distributing machinery and equipment, including concrete vibrators, 
for placing and compacting concrete, including as a part thereof a 
power plant motivated either by gasoline as a fuel or by an electric 
current, to construction contractors working with concrete, and to 
dealers and members of the public. Respondent causes said concrete 
vibrators, when sold, to be transported from the State of Illinois to 
purchasers thereof located at points in the various other States of 
the United States and in the District of Columbia. There is now, 
and has been during all the time herein mentioned, a course of trade 
in said concrete vibrators by respondent in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, respondent is 
now, and has been during all the times herein mentioned, engaged in 
substantial competition with various other corporations and with 
individuals and firms engaged in offering for sale and selling con- 
crete vibrators to contractors, dealers, and members of the general 
public in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business of assembling man- 
ufacturing, selling, and distributing its concrete vibrators in interstate 
commerce, and to induce the purchase thereof, respondent during the 
years 1936 and 1937 purchased over 600 Briggs & Stratton Model “B” 
2 horsepower gasoline motors, and installed them as part of its vibra- 
tors. Thereupon and prior to advertising and sale, the maker’s plates 
were removed by respondent from said 2 horsepower motors and a 
plate put on by it reading in part “Mall 3 h. p. 2500 r. p. m. Type CC”. 
By such change of labels respondent represented that said motors were 


MALL TOOL CO. 807 
805 Findings 


of their own make, and were in fact 3 horsepower motors, and com- 
parable in all respects as to efficiency, durability, and operating costs 
with similar motors which are in fact originally manufactured and 
put out as 3 horsepower motors. Said vibrators, including the power 
plant thus falsely marked, were catalogued, advertised, represented, 
and sold by respondent as equipped with a 3 horsepower gasoline 
engine. Said catalogues, advertisements, and representations are de- 
ceptive, false, and misleading, and tend to and do mislead prospective 
purchasers into the purchase of such falsely marked and advertised 
product in the belief that said advertisements and representations are 
true, and that they are obtaining a more powerful and efficient and 
durable motor than in fact they are receiving. 

Par. 4. There are among the competitors of respondent many who 
do not so misrepresent their concrete vibrators and equipment. 

Par. 5. The acts and practices of the respondent as above alleged in 
the course of selling and offering for sale its concrete vibrators in 
commerce as described herein have the capacity and tendency to, and 
do, mislead and deceive a substantial portion of the purchasers into 
the erroneous belief that said representations are true, and into the 
purchase of respondent’s concrete vibrators because of the erroneous 
and mistaken beliefs induced as aforesaid. As a result thereof, sub- 
stantial trade has been unfairly diverted to the respondent from those 
of its competitors referred to in paragraph 4 hereof who do not mis- 
represent their concrete vibrators. In consequénce thereof, injury has 
been, and is being, done to respondent’s competitors in commerce 
among and between the various States of the United States. 

Par. 6. The above and foregoing acts and practices of the respondent 
have been and are all to the prejudice of the public and the respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the meaning and intent of the Federal Trade Commission Act. 


Report, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 9th day of April 1988 issued, 
and on the 11th day of April 1938 served, its complaint in this pro- 
ceeding upon respondent, Mall Tool Co., a corporation, charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. On May 27, 1938, the respondent 
filed its answer in this proceeding. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by the respondent and its counsel, Harry 
Hitzeman, and W. T. Kelley, Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
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as the facts in this proceeding and in lieu of testimony in support 
of the charges stated in the complaint, or in opposition thereto, 
and that the said Commission may proceed upon said statement of 
facts to make its report, stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, answer, and stipulation, said 
stipulation having been approved and accepted, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn there- 
from: 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Mall Tool Co., is a corporation organ- 
ized and doing business under the laws of the State of Illinois, with 
its office and principal place of business at 7740 South Chicago Ave- 
nue, Chicago, Ill. Respondent is now, and for some time past has 
been, engaged in the business of assembling and manufacturing of 
machinery and equipment, including concrete vibrators, for placing 
and compacting concrete, a part thereof being a power plant moti- 
vated either by gasoline as a fuel or by an electric current, and in 
the sale and distribution thereof to construction contractors working 
with concrete, and to dealers and members of the public. Respond- 
ent causes said concrete vibrators, when sold, to be transported from 
the State of Illinois to purchasers thereof located at points in the 
various States of the United States and in the District of Columbia. 
There is now, and has been during all the time mentioned herein, a 
course of trade in said concrete vibrators by respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business, respondent now 
is, and for some time past has been, engaged in substantial compe- 
tition with various other corporations and with individuals and firms 
engaged in offering for sale and selling concrete vibrators to con- 
tractors, dealers, and members of the general public in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its business of selling and 
distributing its concrete vibrators in interstate commerce and to 
induce the purchase thereof, respondent, during the years 1936 and 
1937, purchased more than 600 Briggs & Stratton Model “B” motors 
or engines and installed such motors or engines as part of its con- 
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crete vibrators. These motors or engines were manufactured by the 
firm of Briggs & Stratton and did not bear any marks or labels 
specifying the horsepower of said motors or engines. Prior to the 
advertising and the sale and distribution of said concrete vibrators 
with said motors or engines as a part thereof, respondent removed from 
said motors or engines the name plates bearing the following words 
and letters: “Briggs & Stratton Model ‘B’,’ and the motor identifi- 
cation number placed thereon by the manufacturer thereof, dis- 
mantled said motors or engines and reconstructed them to meet the 
requirements for the type of work for which they were being offered 
for sale and sold. After said motors or engines were reconstructed, 
the respondent placed name plates thereon reading in part as fol- 
lows: “Mall 3 h. p. 2500 r. p. m., type CC,” and bearing a number 
for the completed unit for use in ordering parts for any portion of 
the completed vibrator assembled. Thereafter, the respondent, in. of- 
fering for sale and selling said concrete vibrators, represented that 
said motors or engines were of its own make and were, in fact, 3 
horsepower motors or engines, comparable in all respects as to effi- 
ciency, durability, and operating costs with 3 horsepower motors or 
engines for driving vibrator units manufactured and sold by com- 
petitors. 

The motors or engines as delivered to the respondent were capable 
of developing 2.77 horsepower at 2,500 revolutions per minute, and 
said motors or engines were manufactured to be run at approxi- 
mately 2,000 revolutions per minute and the horsepower developed in 
excess of 2 horsepower at 2,000 revolutions per minute was, and is, 
regarded as a proper and desirable safety factor which results in the 
greatest operating efficiency of said motors or engines, requiring 
fewer replacements, less repair expense, and loss of time incident 
thereto. Said motors or engines, as reconstructed by the respondent, 
did not, and do not, develop sufficient power to be designated and 
described as developing 3 horsepower as that term is used and under- 
stood in the trade in designating the power of motors or engines. 
Said motors or engines do not develop enough power at 2,500 revolu- 
tions per minute to provide a sufficient margin of safety, and the 
operation of said motors or engines at 2,500 revolutions per minute 
decreases their efficiency and increases the necessity for replacements 
and repairs. 

Par. 4. The acts and practices of respondent as hereinabove set 
out in reconstructing said motors or engines and placing said name 
plates thereon, and in making the representations that said motors 
or engines were of its own make and were 3 horsepower motors or 
engines, in connection with the offering for sale and sale of its said 
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concrete vibrators, had the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous belief that said representations were true and that said 
motors or engines were made or manufactured by the respondent 
and were capable of producing 3 horsepower with a sufficient margin 
of power in excess of 3 horsepower as a proper and desirable safety 
factor which would result in the greatest operating efficiency of said 
motors or engines; and to cause a substantial portion of the purchas- 
ing public, because of said mistaken and erroneous belief, to pur- 
chase respondent’s said product, thereby unfairly diverting trade in 
said commerce to the respondent from its competitors, many of whom 
do not, in any manner, misrepresent the concrete vibrators and equip- 
ment sold and offered for sale by them. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Mall Tool Co., 
a corporation, are to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, and a stipulation as to the facts duly approved by the 
Commission and made a part of the record in this case, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It ts ordered, That the respondent, Mall Tool Co., a corporation, its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale, and distribution of its concrete vibrators or 
engines and motors for same in interstate commerce or in the District 
of Columbia, do cease and desist, either directly or by any corporate 
or other device, from representing or implying: 

1. That engines or motors made by others than respondent have a 
different horsepower than the rating given such engines or motors by 
the makers thereof ; 

2. That engines or motors purchased from others are made or man- 
ufactured by the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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LEOroOLD SPIELDOCK AND SAMUEL FINEBERG, DOING 
BUSINESS AS GOODYEAR ASSOCIATES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3475. Complaint, July 8, 1938—Decision, Aug. 25, 1938 


Where two individuals, engaged as partners in sale of storm coats, bed com- 
forters, steamer rugs, umbrellas, electric irons, and a variety of articles of 
merchandise to clubs, fraternal organizations, hospitals, charitable institu- 
tions, and associations, for resale or distribution to the purchasing public 
under their so-called “Club Plan,” and in advertising, through printed 
ecards, circulars, letters, and by personal solicitation, their said merchandise 
and their said plan, under which in each club the member whose name or 
number was drawn at weekly drawings received, without payment of 
further weekly dues for which members obligated themselves, one of articles 
of merchandise being thus distributed through said lottery scheme or gift 
enterprise, and thereby paid in accordance with such chance determination 
for particular articles concerned, value of which was greater than the 
payment of one, two, or three weeks’ dues, but which were sold by said 
partner individuals to their customers for less than dues collected— 

Sold and offered said various articles to aforesaid purchasers, along with said 
plan or method, and furnished therewith to such purchasers the necessary 
paraphernalia and materials for carrying the same into effect, and thus 
supplied to and placed in the hands of others means of conducting lot- 
teries in the sale or distribution of their said merchandise in accordance 
with plan or method hereinabove set forth, and aided and abetted such 
various purchaser organizations, associations, and the like, through the 
furnishing of advertisements, circulars, cards, and paraphernalia, in thus 
disposing of their said products, in violation of the established public policy 
of the United States Government, and in competition with many who 
are unwilling to offer or sell their merchandise together with a sales plan 
or method involving a lottery scheme or gift enterprise and refrain there- 
from ; 

With result that many associations, organizations, societies, and ultimate pur- 
chasers, attracted by said plan and method and element of chance involved 
in sale or distribution of merchandise, were thereby induced to buy articles 
sold and distributed by said individuals in preference to like articles 
offered and sold by competitors who do not use same or an equivalent 
method, and with tendency and capacity unfairly to divert to them trade 
and custom from their said competitors above set forth, exclude from said 
trade all competitors who are unwilling to and do not use such practice 
or method as unlawful, lessen competition in such trade, deprive purchas- 
ing public of benefit of free competition therein, and eliminate therefrom 
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all actual and exclude therefrom all potential competitors who do not 
adopt and use such or equivalent method: 
Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors, and constituted unfair methods of competition. 
Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
Mr. Marvin Farrington, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commision Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Leopold Spieldock 
and Samuel Fineberg, individually, and as copartners doing business 
under the firm name and style Goodyear Associates, hereinafter 
referred to as respondents, have violated the provisions of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. The respondents are individuals doing business as 
a copartnership under the firm name and style Goodyear Associates, 
with their principal office and place of business located at 3543 
Germantown Avenue, in the city of Philadelphia, State of Pennsyl- 
vania. Respondents are now and for some time last past have been 
engaged in the business of selling storm coats, zipper jackets, bed 
comforters, blankets, bedspreads, steamer rugs, table covers, sheets 
and pillow cases, umbrellas, overnight cases, electric irons, coffee 
makers, carving sets, electric toasters, cutlery sets, electric waffle irons, 
linen dinner sets, men’s shirts, electric clocks, and various other ar- 
ticles of merchandise to clubs, fraternal organizations, hospitals, 
charitable institutions and associations for resale or distribution to 
the purchasing public. Respondents’ customers are located in various 
States of the United States and in the District of Columbia, and 
respondents cause said products, when sold, to be transported from 
their place of business in the city of Philadelphia, State of Pennsyl- 
vania, to the purchasers thereof in other States of the United States 
and in the District of Columbia at their respective addresses. There 
is now and has been for some time last past a course of trade in com- 
merce by said respondents in such articles of merchandise between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of their business respondents 
are in competition with other partnerships, individuals, and with cor- 
porations engaged in the sale and distribution of similar or like mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents have offered for sale and sold their 
said articles of merchandise to said purchasers, along with a sales plan 
or method by which the said articles of merchandise are to be resold 
or distributed to the purchasing public, and has furnished said pur- 
chasers the necessary paraphernalia and materials for carrying said 
sales plan or method into effect. Said sales plan or method involves 
the use of a lottery scheme or gift enterprise in the sale or distribution 
of said merchandise to the ultimate purchasers thereof. Respondents 
have advertised their said merchandise and their said sales plan or 
method by means of printed cards, circulars, letters, and by personal 
solicitation. The sales plan or method as suggested and advertised 
by respondents is substantially as follows: 

The sales plan or method is described as the “Club Plan.” Each 
club has a fixed number of members and each member of a club pays 
a fixed amount each week (sometimes 10 cents, sometimes 25 cents) for 
a period not to exceed a given number of weeks (sometimes 20, some- 
times 25). At the end of the first week a drawing is held and the 
member whose name or number is drawn receives one of the articles of 
merchandise being distributed for the payment of one week’s dues and 
such winner or member is then dropped from the club. Each succeed- 
ing week the same procedure is followed and thus one member receives 
an article of merchandise for the payment of 1 week’s dues, another 
for the payment of 2 weeks’ dues, another for the payment of 3 weeks’ 
dues, and so to the end of the fixed period. At the end of the fixed 
period each remaining member receives one of the articles of mer- 
chandise but such members have paid their dues for each week for the 
full period. Thus by means of the sales plan or method offered by 
respondents, the amount which an ultimate purchaser pays for an 
article of merchandise is determined wholly by lot or chance. The 
said articles of merchandise have a value greater than the payment of 
1, 2 or 3 weeks’ dues but are sold by respondents to their customers 
for an amount less than the dues collected. 

Par. 3. The clubs, fraternal organizations, hospitals, charitable insti- 
tutions, and other purchasers to whom respondents sell their said 
articles of merchandise expose the same for sale or distribution and 
sell or distribute the same to the purchasing public in accordance with 
the aforesaid sales plan or method. Respondents thus supply to and 
place in the hands of others the means of conducting lotteries in the 
sale or distribution of their articles of merchandise in accordance with 
the sales plan or method hereinabove set forth. The purchasing public 
is induced and persuaded to purchase respondents’ articles of mer- 
chandise in preference to similar articles of merchandise offered for 
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sale and sold by respondents’ competitors because of said lottery scheme 
or gift enterprise. 

Par. 4. Respondents, by furnishing advertisements, circulars, cards, 
and paraphernalia, aid and abet organizations, associations, and the 
like, in disposing of respondents’ merchandise by means of a lottery 
or gift enterprise, and the furnishing of such advertising material, 
circulars, cards, and paraphernalia has the effect of inducing such 
organizations and associations and the like to purchase respondents’ 
merchandise and to distribute the same to the consuming public in 
accordance with such sales plan or method. 

Par. 5. The sale of merchandise to the purchasing public in the 
manner above alleged involves a lottery scheme or gift enterprise. 

The use by respondents of said sales plan or method in the sale or 
distribution of their merchandise and the sale by and through the 
use thereof and by the aid of said sales plan or method is a practice 
of the sort which has long been contrary to an established public policy 
of the Government of the United States. The use by respondents of 
said sales plan or method has the tendency to unfairly hinder 
competition. 

Many persons, firms, and corporations who sell and distribute mer- 
chandise in competition with the respondents as above alleged are 
unwilling to offer for sale or sell their said merchandise together with 
a sales plan or method which involves a lottery scheme or gift enter- 
prise as above alleged and such competitors refrain therefrom. 

Par. 6. Many associations, organizations, societies, and ultimate 
purchasers of merchandise are attracted by respondents’ said sales 
plan or method and by the element of chance involved in the sale or 
distribution thereof in the manner above described and are thereby 
induced to purchase articles of merchandise sold and distributed by 
respondents in preference to like articles of merchandise offered for 
sale and sold by said competitors of respondents who do not use the 
same or an equivalent method. The use of said sales plan or method by 
the respondents has the tendency and capacity because of said lottery 
or gift enterprise unfairly to divert to respondents trade and custom 
from their said competitors who do not use the same or an equivalent 
method; to exclude from said trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said trade; and to deprive 
the purchasing public of the benefit of free competition in said trade. 
The use of said method by the respondents has the tendency and 
capacity unfairly to eliminate from said trade all actual competitors 
and to exclude therefrom all potential competitors who do not adopt 
and use said method or an equivalent method. 
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Par. 7. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 8, 1938, issued, and thereafter 
served, its complaint in this proceeding upon the respondents Leopold 
Spieldock and Samuel Fineberg, individually, and as copartners doing 
business under the firm name and style Goodyear Associates, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. On July 29, 1938, respondents, 
by their attorney, Marvin Farrington, filed their answer, in which 
answer they admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further hear- 
ing as to the said facts. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondents, Leopold Spieldock and Samuel 
Fineberg, are individuals doing business as a copartnership under the 
firm name and style Goodyear Associates, with their principal office 
and place of business located at 3548 Germantown Avenue, in the city 
of Philadelphia, State of Pennsylvania. Respondents are now and for 
some time last past have been engaged in the business of selling storm 
coats, zipper jackets, bed comforters, blankets, bedspreads, steamer 
rugs, table covers, sheets and pillow cases, umbrellas, overnight cases, 
electric irons, coffee makers, carving sets, electric toasters, cutlery sets, 
electric waffle irons, linen dinner sets, men’s shirts, electric clocks, and 
various other articles of merchandise to clubs, fraternal organizations, 
hospitals, charitable institutions and associations for resale or distri- 
bution to the purchasing public. Respondents’ customers are located 
in various States of the United States and in the District of Columbia, 
and respondents cause said products, when sold, to be transported from 
their place of business in the city of Philadelphia, State of Pennsyl- 
vania, to the purchasers thereof in other States of the United States 
and in the District of Columbia at their respective addresses. There 
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is now and has been for some time last past a course of trade by said 
respondents in such articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of their business respondents 
are in competition with other partnerships and individuals and with 
corporations engaged in the sale and distribution of similar or hike 
merchandise in commerce between and among the varous States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents have offered for sale and sold their 
said articles of merchandise to said purchasers, along with a sales plan 
or method by which the said articles of merchandise are to be resold 
or distributed to the purchasing public, and have furnished said pur- 
chasers the necessary paraphernalia and materials for carrying said 
sales plan or method into effect. Said sales plan or method involves 
the use of a lottery scheme or gift enterprise in the sale or distribution 
of said merchandise to the ultimate purchasers thereof. Respondents 
have advertised their said merchandise and their said sales plan or 
method by means of printed cards, circulars, letters, and by personal 
solicitation. The sales plan or method as suggested and advertised by 
respondents is substantially as follows: 

The sales plan or method is described as the “Club Plan.” Each 
club has a fixed number of members and each member of a club pays a 
fixed amount each week (sometimes 10 cents, sometimes 25 cents) for a 
period not to exceed a given number of weeks (sometimes 20, some- 
times 25). At the end of the first week a drawing is held and the 
member whose name or number is drawn receives one of the articles of 
merchandise being distributed for the payment of 1 week’s dues and 
such winner or member is then dropped from the club. Each succeed- 
ing week the same procedure is followed and thus one member receives 
an article of merchandise for the payment of 1 week’s dues, another for 
the payment of 2 weeks’ dues, another for the payment of 3 weeks’ dues, 
and so to the end of the fixed period. At the end of the fixed period 
each remaining member receives one of the articles of merchandise 
but such members have paid their dues for each week for the full 
period. Thus by means of the sales plan or method offered by re- 
spondents, the amount which an ultimate purchaser pays for an article 
of merchandise is determined wholly by lot or chance. The said 
articles of merchandise have a value greater than the payment of 1, 
2 or 3 weeks’ dues but are sold by respondents to their customers for 
an amount less than the dues collected. 

Par. 3. The clubs, fraternal organizations, hospitals, charitable in- 
stitutions, and other purchasers to whom respondents sell their said 
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articles of merchandise expose the same for sale or distribution and 
sell or distribute the same to the purchasing public in accordance with 
the aforesaid sales plan or method. Respondents thus supply to and 
place in the hands of others the means of conducting lotteries in the 
sale or distribution of their articles of merchandise in accordance with 
the sales plan or method hereinabove set forth. The purchasing public 
is induced and persuaded to purchase respondents’ articles of mer- 
chandise in preference to similar articles of merchandise offered for 
sale and sold by respondents’ competitors because of said lottery scheme 
or gift enterprise. 

Par. 4. Respondents, by furnishing advertisements, circulars, cards, 
and paraphernalia, aid and abet organizations, associations, and the 
like, in disposing of respondents’ merchandise by means of a lottery or 
gift enterprise, and the furnishing of such advertising material, cir- 
culars, cards, and paraphernalia has the effect of inducing such organ- 
izations and associations and the like to purchase respondents’ mer- 
chandise and to distribute the same to the consuming public in accord- 
ance with such sales plan or method. 

Par. 5. The sale of merchandise to the purchasing public in the 
manner above found involves a lottery scheme or gift enterprise. 

The use by respondents of said sales plan or method in the sale or 
distribution of their merchandise and the sale of such merchandise by 
and through the use thereof and by the aid of said sales plan or method 
is a practice of the sort which has long been contrary to an established 
public policy of the Government of the United States. The use by 
respondents of said sales plan or method has the tendency to unfairly 
hinder competition. 

Many persons, firms, and corporations who sell and distribute mer- 
chandise in competition with the respondents are unwilling to offer for 
sale or sell their said merchandise together with a sales plan or method 
which involves a lottery scheme or a gift enterprise and such competi- 
tors refrain therefrom. 

Par. 6. Many associations, organizations, societies, and ultimate 
purchasers of merchandise are attracted by respondents’ said sales plan 
or method and by the element of chance involved in the sale or distribu- 
tion thereof in the manner above described and are thereby induced to 
purchase articles of merchandise sold and distributed by respondents 
in preference to like articles of merchandise offered for sale and sold 
by said competitors of respondents who do not use the same or an 
equivalent method. The use of said sales plan or method by the 
respondents has the tendency and capacity because of said lottery or 
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gift enterprise unfairly to divert to respondents trade and custom 
from their said competitors who do not use the same or an equivalent 
method; to exclude from said trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said trade; and to deprive 
the purchasing public of the benefit of free competition in said trade. 
The use of said method by the respondents has the tendency and capac- 
ity unfairly to eliminate from said trade all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and use 
said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the preju- 
dice and injury of the public and of respondents’ competitors and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Leopold Spieldock and Samuel 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all the material allega- 
tions of fact set forth in complaint, and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, Leopeld Spieldock and Samuel 
Fineberg, individually, and trading as Goodyear Associates, or trad- 
ing under any other name, their agents, representatives, and em- 
ployees, in connection with the offering for sale, sale, and distribution 
of storm jackets, zipper jackets, bed comforters, blankets, bed spreads, 
steamer rugs, table covers, sheets, pillow cases, umbrellas, overnight 
cases, electric irons, coffee makers, carving sets, electric toasters, cutlery 
sets, men’s shirts, electric waffle irons, linen dinner sets, and electric 
clocks or any other articles of merchandise in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Offering for sale and selling said merchandise to purchasers 
together with a sales plan or method involving the use of a lottery 
scheme, gift enterprise, or game of chance, by which said merchandise 
or other articles of merchandise are to be, or may be, resold to the 
purchasing public. 
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2. Advertising by means of printed cards, circulars, letters, or by 
any other means, the sale of such merchandise under any plan in- 
volving the use of a lottery scheme, gift enterprise, or game of chance. 

3. Aiding and inducing the purchasers of such merchandise to dis- 
pose of same by means of any lottery scheme, gift enterprise, or game 
of chance. 

It is further ordered, That the respondents, and each of them, shall 
within 60 days after service upon them of this order, file with the 
Commission a report in writing, setting forth in detail the manner and 
form in which they have complied with this order. 
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SPRINGFIELD MILLING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3436. Complaint, May 21, 1938—Decision, Aug. 27, 1938 


Where a corporation engaged in manufacture of flour and sale and distribution 
thereof to dealers— 

Supplied dealer-purchasers with lithographed posters or lottery cards contain- 
ing blank spaces for 50 signatures, and master seal, under which was con- 
cealed winning number entitling to clothes hamper particular consumer- 
purchaser who had selected and recorded thereon such number, and signa- 
ture, and thereby supplied to and placed in the hands of others means of 
conducting lottery in sale of its said product, in accordance with aforesaid 
plan, contrary to established policy of the United States Government and 
in violation of the criminal laws, and in competition with many who are 
unwilling to offer or sell their products by such or any other method 
involving game of chance or lottery and refrain therefrom; 

With result that many dealers in and ultimate purchasers of flour, attracted 
by said method of selling such product and by element of chance involved 
in sale thereof, were thereby induced to purchase its said product, thus 
sold by it, in preference to that offered and sold by aforesaid competitors 
who do not use same or equivalent methods, and with capacity and tendency, 
by reason of such scheme of chance, to divert to it trade and custom from 
such competitors, exclude from trade in question all competitors who are 
unwilling to and do not use such practice or methods as against public 
policy and unlawful, lessen competition in said trade and create a monopoly 
thereof in it and in such other distributors of flour as use same or similar 
or equivalent methods, and deprive purchasing public of benefits of free 
competition, and with capacity and tendency to eliminate from such trade 
all actual, and exclude therefrom all potential competitors, who do not 
adopt such or equivalent practice or methods: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. D. C. Daniel for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Springfield Milling 
Corporation, a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it, in, respect thereof would be 


in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 
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Paracrary 1. Respondent, Springfield Milling Corporation, is a 
corporation organized, and doing business under the laws of the 
State of Minnesota, with its offices and principal place of business 
located at Springfield, Minn. Respondent is now, and for some time 
last past has been, engaged in the manufacture of flour and in the 
sale and distribution thereof to dealers. Respondent causes, and 
has caused, its products, when sold, to be transported from its prin- 
cipal place of business in the city of Springfield, Minn., to pur- 
chasers thereof located in the State of Minnesota and in other States 
of the United States, at their respective places of business. There 
is now and has been for some time last past a course of trade and 
commerce by said respondent in such flour between and among the 
various States of the United States. In the course and conduct of 
its business, respondent is in competition with other corporations 
and with individuals and partnerships likewise engaged in the sale 
and distribution of flour in commerce between and among the various 
States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers, flour 
by means of a method involving the use of a lottery scheme when sold 
and distributed to the consumers thereof. Said method of sale 
consists in furnishing dealers, who purchase respondent’s flour, with 
a lithographed poster known as a lottery card. The dealers to whom 
said card is furnished display the card to the purchasing public. 
The card contains fifty blank spaces for registration of the signatures 
of purchasers of flour, and each space is accompanied by a number, 
the numbers running consecutively from 1 to 50. Each purchaser 
of flour makes a choice of a number and writes his signature in the 
blank opposite such number selected. On the card is a master seal 
under which is concealed a number. When the card is completely 
filled with the names of purchasers, the master seal is broken, reveal- 
ing a number from 1 to 50, and the purchaser whose name is regis- 
tered opposite the number corresponding with the number found 
under the master seal is entitled to receive and is awarded a clothes 
hamper without additional charge. The number printed under the 
master seal is effectively concealed from purchasers and prospective 
purchasers until all purchases have been made. The said clothes 
hamper is thus awarded to the purchaser of flour wholly by lot or 
chance. 

The following is a facsimile of the legend appearing on said 
lottery card: 
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BUY A SACK OF 
WHITH SWAN 
FLOUR 


You have a chance of winning 
This Beautiful 
Clothes Hamper 


FREE! 


To one of the 50 purchasers whose names are listed below, and on the numbered 
line, which corresponds to the number under the seal on this card, this very 
attractive Clothes Hamper will be given Free when all lines are filled. Choose 
the numbered line you like best, write name and address. 
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Par. 8. Retail dealers who purchase respondent’s flour directly or 
indirectly, expose and sell the same to the purchasing public in ac- 
cordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting a lottery 
in the sale of its products in accordance with the sales plan herein- 
above set forth. Said sales plan has a tendency and capacity to induce 
purchasers of flour to purchase respondent’s flour in preference to 
flour offered for sale and sold by its competitors. 

Par. 4, The sale of said flour to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance, to pro- 
cure a clothes hamper. The use by respondent of said method in the 
sale of flour and the sale of flour by and through the use thereof, and by 
the aid of said method, is a practice of the sort which is contrary to an 
established policy of the Government of the United States and in viola- 
tion of the criminal laws. The use by respondent of said method has a 
tendency unduly to hinder competition or to create a monopoly in 
this, to wit: that the use thereof has a tendency and capacity to 
exclude from the flour trade competitors who do not adopt and use 
the same method or equivalent or similar methods involving the same 
or equivalent elements of chance or lottery. Many persons, firms, 
and corporations who make and sell flour in competition with the 
respondent as above alleged are unwilling to offer for sale or to 
sell their products by the method above alleged or by any other 


method involving a game of chance or lottery and such competitors 
refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of flour are at- 
tracted by respondent’s said method of selling said flour, and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to purchase said flour so sold 
by respondent in preference to flour offered for sale and sold by said 
competitors of respondent who do not use the same or equivalent 
methods. The use of said method by respondent has a capacity and 
tendency, because of said game of chance, to divert to respondent 
trade and custom from its competitors who do not use the same or 
equivalent methods, to exclude from the flour trade all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are against public policy and unlawful, to 
lessen competition in the flour trade, to create a monopoly of said 
flour trade in respondent and in such other distributors of flour as 
use the same or similar or equivalent methods, and to deprive the 
purchasing public of the benefit of free competition. The use of said 
method by respondent has the capacity and tendency to eliminate 
from said flour trade all actual competitors and to exclude therefrom 
all potential competitors who do not adopt and use the same method 
or equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1938, issued and thereafter 
served its complaint in this proceeding upon the respondent Spring- 
field Milling Corporation, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, respondent 
filed in the office of the Commission an answer admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and answer, and the Commission hav- 
ing duly considered the matter and being now fully advised in the 
premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
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FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Springfield Milling Corporation is a 
corporation organized and doing business under the laws of the State 
of Minnesota, with its offices and principal place of business located 
at Springfield, Minn. Respondent is now, and for some time last past 
has been, engaged in the manufacture of flour and in the sale and 
distribution thereof to dealers. Respondent causes, and has caused, 
its products, when sold, to be transported from its principal place of 
business in the city of Springfield, Minn., to purchasers thereof lo- 
cated in the State of Minnesota and in other States of the United 
States, at their respective places of business. There is now and has 
been for some time last past a course of trade by said respondent in 
such flour in commerce between and among the various States of 
the United States. In the course and conduct of its business, re- 
spondent is in competition with other corporations and with indi- 
viduals and partnerships likewise engaged in the sale and distribu- 
tion of flour in commerce between and among the various States of 
the United States. 

Par, 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers flour by 
means of a method involving the use of a lottery scheme when sold and 
distributed to the consumers thereof. Said method of sale consists in 
furnishing dealers, who purchase respondent’s flour, with a litho- 
graphed poster known asa lottery card. The dealers to whom said card 
is furnished display the card to the purchasing public. The card 
contains 50 blank spaces for registration of the signatures of purchasers 
of flour, and each space is accompanied by a number, the numbers 
running consecutively from 1 to 50. Each purchaser of flour makes a 
choice of a number and writes his signature in the blank opposite such 
number selected. On the card is a master seal under which is con- 
cealed a number. When the card is completely filled with the names 
of purchasers, the master seal is broken, revealing a number from 1 to 
50, and the purchaser whose name is registered opposite the number 
corresponding with the number found under the master seal is entitled 
to receive and is awarded a clothes hamper without additional charge. 
The number printed under the master seal is effectively concealed from 
purchasers and prospective purchasers until all purchases have been 
made. The said clothes hamper is thus awarded to the purchaser of 
flour wholly by lot or chance. 


The following is a facsimile of the legend appearing on said lottery 
card: 
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BUY A SACK OF 
WHITE SWAN 
FLOUR 


You have a chance of winning 
This Beautiful 
Clothes Hamper 
FREE! 


To one of the 50 purchasers whose names are listed below, and on the numbered 
line, which corresponds to the number -under the seal on this card, this very 
attractive Clothes Hamper will be given Free when all lines are filled. 

Choose the numbered line you like best, write name and address. 
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Par. 3. Retail dealers who purchase respondent’s flour directly or 
indirectly, expose and sell the same to the purchasing public in accord- 
ance with the aforesaid sales plan. Respondent thus supplies to and 
places in the hands of others the means of conducting a lottery in the 
sale of its products in accordance with the sales plan hereinabove set 
forth. Said sales plan has a tendency and capacity to induce pur- 
chasers of flour to purchase respondent’s flour in preference to flour 
offered for sale and sold by its competitors. 

Par. 4. The sale of said flour to the purchasing public in the manner 
above described involves a game of chance or the sale of a chance to 
procure a clothes hamper. The use by respondent of said method in 
the sale of flour and the sale of flour by and through the use thereof, 
and by the aid of said method, is a practice of the sort which is con- 
trary to an established policy of the Government of the United States 
and in violation of the criminal laws. The use by respondent of said 
method has a tendency unduly to hinder competition or to create a 
monopoly in this, to wit: that the use thereof has a tendency and 
capacity to exclude from the flour trade competitors who do not adopt 
and use the same method or equivalent or similar methods involving 
the same or equivalent elements of chance or lottery. Many persons, 
firms, and corporations who make and sell flour in competition with 
the respondent as above described are unwilling to offer for sale or to 
sell their products by the method above alleged or by any other method 
involving a game of chance or lottery and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of flour are at- 
tracted by respondent’s said method of selling said flour, and by the 


826 FEDERAL TRADE COMMISSION DECISIONS 
Order 27 BF. T.:Ge 


element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to purchase said flour so sold by 
respondent in preference to flour offered for sale and sold by sald com- 
petitors of respondent who do not use the same or equivalent methods. 
The use of said method by respondent has a capacity and tendency, 
because of said game of chance, to divert to respondent trade and 
custom from its competitors who do not use the same or equivalent 
methods, to exclude from the flour trade all competitors who are uu- 
willing to and who do not use the same or equivalent methods because 
the same are against public policy and unlawful, to lessen competition 
in the flour trade, to create a monopoly of said flour trade in respondent 
and in such other distributors of flour as use the same or similar or 
equivalent methods, and to deprive the purchasing public of the benefit 
of free competition. The use of said method by respondent has the 
capacity and tendency to eliminate from said flour trade all actual 
competitors and to exclude therefrom all potential competitors who do 
not adopt and use the same method or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent admitting all of the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Springfield Milling Corpora- 
tion, a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
flour in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from: 

1. Shipping to or placing in the hands of dealers lottery cards for 
the purpose of enabling such dealers by the use thereof to dispose of 
or sell flour ; 
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2. Mailing, shipping, or transporting to dealers lottery cards so 
prepared or printed as to enable said dealers by use thereof to sell 
or distribute flour; — 

3. Selling or otherwise disposing of flour by the use of lottery cards; 

4. Selling or otherwise disposing of flour by any sales plan or 
method depending on lot or chance. 

It is further ordered, That within 60 days from the date of the 
service of this order upon said respondent it shall file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 


828 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 27 F. T.C. 


In ror MArrer oF 


PRO-KER LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2894. Complaint, Aug. 10, 1936—Decision, Aug. 31, 1938 


Where a corporation engaged in distribution and sale of its “Pro-Ker” bottled 
liquid hair preparation, to and through wholesaler and drug store pur- 
chasers in other States, in substantial competition with others engaged in 
distribution and sale of kindred hair preparations in commerce among the 
various States and in the District of Columbia; in advertising its said 
product in newspapers and magazines of general circulation, and through 
advertising folders and literature circulated throughout the various States— 

Represented that said ‘Pro-Ker” preparation was a competent treatment for 
falling hair, baldness, or any other hair trouble, which would grow hair or 
replace fallen with new hair, and prevent hair from falling out, and which 
got at the cause or root of all hair trouble and would correct, rid, end or 
cure any hair trouble or scalp disorder and force nature to replace fallen 
hair and produce new growth, and which would produce vital, healthy, and 
strong scalp and create perfect hair growing condition enabling user to 
have abundant healthy hair, through such statements as “Guaranteed 
Treatment Against Baldness,” ‘‘No matter what your age. No matter how 
great your hair loss—whether you suffer from dandruff, oiliness, itchy 
scalp * * * guaranteed to replace every hair that falls from the first 
moment of use—and promptly to correct the secondary condition,” ‘“* * * 
produces a healthy scalp,” “Today every man can be assured that he need 
not get bald,” “* * * means the end of hair troubles,” ete. ; 

Facts being preparation in question consisted mainly of water and emulsion of 
Glauber salts and fatty oils, said product contained nothing that had any 
effect in altering the normal physiological process of replacing falling hair, 
was not beneficial in prevention of baldness or loss of hair resulting from 
constitutional ailment, for which only treatment is one directed at ailment 
itself, nor competent treatment for any local condition of scalp causing 
falling hair or baldness, which, as local, may be due to variety of causes 
requiring different types of treatment, nor for dandruff, treatment of which 
is both local and internal, nor for excessive oil in hair, and it would not 
enable user to rid, end, correct, or cure any hair trouble or Scalp disorder, 
force nature to replace fallen hair, or new growth, or make scalp vital, 
healthy, or strong, or create the perfect hair-growing condition, or make 
healthy abundant hair, and there was nothing in product in question, or 
combination of ingredients involved, that in any way affected the skin, 
its structures or appendages in such a way as to affect growth of hair; 

With effect of misleading substantial portion of purchasing public into erroneous 
and mistaken belief that all said representations were true, and with result 
that public, acting under mistaken and erroneous beliefs induced by such 
false and misleading statements and representations, purchased substantial 
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volume of its said preparation and trade was unfairly diverted to it from 
its competitors who truthfully advertise their products: 
Held, That such acts and practices were all to the injury and, prejudice of the 
public and competitors and constituted unfair methods of competition. 
Betore Mr. John W. Addison and Mr. Miles J. Furnas, trial 
examiners. 
Mr. George Foulkes for the Commission. 
Uniacke & Kelley, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Pro-Ker 
Laboratories, Inc., a corporation, hereinafter referred to as respond- 
ent, has been, and now is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacrarH 1. Respondent, Pro-Ker Laboratories, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 10 East Forty-ninth Street, New York City, N. Y. Re- 
spondent is now and has been for some time engaged in the business 
of distributing and selling in commerce, as herein set out, a treatment 
for the hair, designated as “Pro-Ker.” . 

Par. 2. Said respondent, being engaged in business as aforesaid, 
caused said treatment when sold to be transported from its office and 
place of business in the State of New York to purchasers thereof 
located at various points in States of the United States other than the 
State from which said shipments were made. Respondent now main- 
tains a constant current of trade and commerce in said treatment, dis- 
tributed and sold by it between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent is 
now and has been in substantial competition with other corporations 
and with individuals and firms likewise engaged in the business of 
distributing and selling kindred preparations for treatment of the hair, 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

In the course and operation of its business, and for the purpose of 
inducing individuals to purchase “Pro-Ker,” respondent has caused 
BS 
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advertisements to be inserted in newspapers and magazines of general 
circulation throughout the United States, and has printed and circu- 
lated throughout the various States to customers and prospective cus- 
tomers advertising folders and literature. Certain advertising matter 
used by respondent in literature and over the radio in making the 
representations concerning its product is herein set out as illustrative 
of said representations, but is not all-inclusive. 
Such advertisements are as follows: 


GUARANTEED TREATMENT AGAINST BALDNESS. 

No matter what your age. No matter how great your hair loss—whether you 
suffer from dandruff, oiliness, itchy scalp—Pro-Ker is guaranteed to replace every 
hair that falls from the first moment of use—and promptly to correct the sec- 
ondary condition. 

We will refund every cent you paid for Pro-Ker if it does not at least retain 
the amount of hair now on your head. 

Baldness, Charles Nessler tells us, is due to nature’s failure to complete the 
hair-growing cycle—to replace hairs that fall—What PRO-KER does is to force 
nature to replace the fallen hairs with live, healthy hairs. 

DANDRUFF, OILINESS, ITCHY SCALP. 

These conditions, purely secondary, yield promptly to the application of PRO- 
KER. Stop baldness. 

Pro-Ker is guaranteed to stop your hair loss from this moment on * * * 

Pro-Ker gets at all hair trouble by getting at the cause. 

DANDRUFF, THINNING HAIR, OILINESS, DRYNESS, cannot exist on a 
healthy scalp. Pro-Ker produces a healthy scalp. 

If you want to save your hair—if you want to encourage the growth of new 
hair—if you want to rid your scalp of dandruff, dryness, itching, oiliness, start 
using Pro-Ker now. 

Today every man can be assured that he need not get bald. 

Pro-Ker * * * does for the scalp what milk does for the body—makes it 
vital, healthy, strong. And healthy hair must grow on a healthy scalp. 

Pro-Ker means the end of hair troubles. 

A New Hair-Law by Charles Nessler “Dandruff Cures” * * * Gharles 
Nessler’s Pro-Ker based on entirely new principles, will promptly relieve dandruff, 
excessive oil, and itchy scalp. 

If you want abundant, healthy hair * * *_ start today to use Pro-Ker. 

Baldness is not due to falling hair. It is due to nature’s failure to complete 
the cycle and replace the hair that falls. In Mr. Nessler’s scientific papers he 
distinguishes between falling hair and loss of hair. Falling hair is a normal 
function. Loss of hair occurs only when the falling hair is not replaced by new 
growth. 

Pro-Ker * * * will encourage nature in normal function of hair 
replacement. 


In all of its advertising literature, radio broadcasts, and _testi- 


monials, respondent represents, through statements and representa- 


tions herein set out, and through statements of similar import and 
effect, that, 
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1. Its product is a competent treatment for baldness and other hair 
troubles; 

2. That its product will replace fallmg hair or retain the amount 
of hair on the head at the time the use of said products has begun; 

3. Its product gets at the cause or to the root of all hair trouble, 
or that it will “correct,” “rid,” “end,” or “cure” any hair trouble or 
scalp disorders ; 

4. Its product will force nature to replace fallen hairs; 

5. Its product produces a healthy scalp; 

6. Its product will produce a new growth of hair; 

7. Its product makes the scalp vital, healthy, or strong; 

8. Its product creates the perfect hair growing condition, or that 
by its use one will have abundant healthy hair. 

Par. 4. Representations made by respondent with respect to the 
nature of its product when used, are grossly exaggerated, false, mis- 
leading, and untrue. In truth and in fact, said “Pro-Ker” treatment 
is not a competent treatment for baldness or any other hair trouble, 
nor will said product replace falling hair or cause the user to retain 
the amount of hair on the head at the time the use of said product 
is begun. Said product does not get at the cause or at the root. of 
all hair trouble, nor will said product correct, rid, end, or cure any 
hair trouble or scalp disorders. Said product does not have the effect 
of forcing nature to replace fallen hairs, nor will said product. pro- 
duce a new growth of hair. Said product does not produce a healthy 
or strong scalp, nor does said product create the perfect hair growing 
condition. The use of said product does not promote abundant 
healthy hair. 

Par. 5. Each and all of the false and misleading statements and 
representations made by respondent, as hereinabove set forth, in its 
advertising in newspapers, magazines, pamphlets, testimonials, and 
over radio broadcasts, in offering for sale and selling its product, 
had, and now have a tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true. Further as a direct 
consequence of the mistaken and erroneous beliefs induced by the ad- 
vertisements and misrepresentations of respondent, as hereinabove 
enumerated, a number of the consuming public purchased a sub- 
stantial volume of respondent’s product, with the result that trade 
has been unfairly diverted to respondent from individuals, firms, and 
corporations likewise engaged in the business of selling hair treat- 
ments, and who truthfully advertise their products. As a result 
thereof, substantial injury has been done, and is now being done, by 
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respondent to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 6. The above and foregoing acts, practices, and representa- 
tions of respondent, have been, and are, all to the prejudice of the 
public and respondent’s competitors, as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and the 
intent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to de- 
fine its powers and duties, and for other purposes.” 


Rerort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 10, 1936, issued, and on 
August 11, 1936, served its complaint in this proceeding upon the 
respondent, Pro-Ker Laboratories, Inc., a corporation, charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of the complaint were 
introduced by George Foulkes, attorney for the Commission, and in 
opposition to the allegations of the complaint by Davis M. Zimmer- 
man, attorney for respondent, before John W. Addison, an examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final. hearing before the Commission on said complaint, the an- 
swer thereto, testimony and other evidence, briefs in support of the 
complaint and in opposition thereto (respondent not haying re- 
quested oral argument), and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Pro-Ker Laboratories, Inc., is a cor- 
poration organized, existing, and doing business under the laws of 
the State of New York, with its principal place of business located 
at 400 Madison Avenue, New York City, N. Y. Respondent was in- 
corporated in the year 1932. Charles Nessler was the first president 
of respondent corporation after its organization, and in or about the 
year 1933 the son of Charles Nessler, Charles George Nessler, became 
president and has occupied that office since that time. 
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Respondent, Pro-Ker Laboratories, Inc., is now, and has been since 
the date of its organization, engaged in the business of distributing 
and selling in commerce a treatment for the hair which respondent 
designates “Pro-Ker” or “Charles Nessler’s Pro-Ker Hair Milk.” 

Said product is a bottled liquid which is manufactured by Allied 
Products, Inc., of Suffern, N. Y., according to formula supplied 
Allied Products, Inc., by respondent, Pro-Ker Laboratories, Inc. 
Allied Products, Inc., handles the assembling and packaging of the 
product at its place of business in Suffern, N. Y. 

Par. 2. The product, Pro-Ker or Charles Nessler’s Pro-Ker Hair 
Milk, when sold, is transported by respondent from its office and 
place of business in the State of New York to purchasers thereof 
located at various points in States of the United States other than 
the State from which said shipments are made. Respondent main- 
tains a current of trade and commerce in said product. distributed 
and sold by it between and among the various States of the United 
States and in the District of Columbia. 

Respondent sells its product direct to the purchasing public in 
areas where it has no distributor. Respondent distributes its prod- 
uets through wholesalers and through drug stores, and does over a 
hundred thousand dollars worth of business annually. 

Respondent is now, and has been, in substantial competition with 
other corporations and with firms and individuals likewise engaged 
in the business of distributing and selling kindred preparations for 
treatment of the hair in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. Respondent, for the purpose of inducing individuals to 
purchase its product, has caused advertisements to be inserted in 
newspapers and magazines of general circulation throughout the 
United States, and has printed and circulated throughout the various 
States advertising folders and literature. 

The following statements are illustrative of the representations 
respondent makes concerning its product, but not all-inclusive: 

GUARANTEED TREATMENT AGAINST BALDNESS. 

No matter what your age. No matter how great your hair loss—whether 


you suffer from dandruff, oiliness, itchy scalp—Pro-Ker is guaranteed to replace 
every hair that falls from the first moment of use—and promptly to correct the 


secondary condition. 

We will refund every cent you paid for Pro-Ker if it does not at least retain 
the amount of hair now on your head. 

Baldness, Charles Nessler tells us, is due to nature’s failure to complete the 
hair-growing cycle—to replace hairs that fall—What PRO-KER does is to 
force nature to replace the fallen hairs with live, healthy hairs. 

DANDRUFF, OILINESS, ITCHY SCALP. 
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These conditions, purely secondary, yield promptly to the application of 
Pro-Ker. Stop baldness. ; 

Pro-Ker ‘is guarantee to stop your hair loss from this moment on * * * 

Pro-Ker gets at all hair trouble by getting at the cause. 

DANDRUFF, THINNING HAIR, OILINESS, DRYNESS, cannot exist on a 
healthy scalp. Pro-Ker produces a healthy scalp. 

If you want to save your hair—if you want to encourage the growth of new 
hair—if you want to rid your scalp of dandruff, dryness, itching, oiliness, start 
using Pro-Ker now. 

Today every man can be assured that he need not get bald. 

Pro-Ker * * * does for the scalp what milk does for the body—makes 
it vital, healthy, strong. And healthy hair must grow on a healthy scalp. 

Pro-Ker means the end of hair troubles. 

A New Hair-Law by Charles Nessler “Dandruff Cures” * * * Charles 
Nessler’s Pro-Ker based on entirely new principles, will promptly relieve dan- 
druff, excessive oil, and itchy scalp. 

If you want abundant, healthy hair * * * start today to use Pro-Ker. 

Baldness is not due to falling hair. It is due to nature’s failure to complete 
the cycle and replace the hair that falls. In Mr. Nessler’s scientific papers he 
distinguishes between falling hair and loss of hair. Falling hair is a normal 
function. Loss of hair occurs only when the falling hair is not replaeed by 
new growth. 

Pro-Ker * * * will encourage nature in normal function of hair replace- 
ment. 

In all of its advertising literature, respondent represents, through 
statements and representations herein set out, and through statements 
of similar import and effect, that, 

1. Its product is a competent treatment for baldness and other 
hair troubles ; 

2. That its product will replace falling hair or retain the amount 
of hair on the head at the time the use of said products has begun; 

3. Its product gets at the cause or to the root of all hair trouble, 
or that it will “correct,” “rid,” “end,” or “cure” any hair trouble or 
scalp disorders ; 

4. Its product will force nature to replace fallen hairs; 

5. Its product produces a healthy scalp; 

6. Its product will produce a new growth of hair; 

7. Its product makes the scalp vital, healthy or strong; 

8. Its product creates the perfect hair growing condition, or that 
by its use one will have abundant healthy hair. 

Par. 4. Respondent’s product is a milky, aqueous liquid with a 
lavender-like odor and a soapy taste. It is sold in 4-ounce, 8-ounce, 
and 16-ounce bottles. ‘The product is about 981% percent water, with 
1¥ parts Glauber salts, fatty oils, soap, oil of lavender, sulphonated 
oil, and traces of potassium, arsenic, and chloride. It has an ash resi- 
due of 0.31 percent of the total content. From the medical stand- 
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point, the product consists mainly of water and an emulsion of 
Glauber salts and fatty oils. 

With each bottle of the product, respondent attaches a pamphlet 
upon which is set forth directions for the application of the product 
by the user. The liquid is self-administered, and the manner of its 
use is described by respondent as follows: 

It consists of a thorough fine combing or brushing of the scalp daily followed 
by the application of the liquid in the bottle in turn followed by the removal 
of any excess liquid on the scalp with a towel. That completes the treatment— 
the one application of it. 

Par. 5. Hair is a growth as an appendage of the skin. The skin 
consists of three layers: The outermost part is the epidermis, beneath 
the epidermis is the corium also called the derma, and beneath the 
derma is a subcutaneous tissue or hydroderma. Hair makes its ap- 
pearance in the embryonal or third month of fetal life in the form 
of a little budding from the derma cells. The small budding gradu- 
ally develops and pushes its way down into the corium and forms the 
hair structure. | 

Hair will fall out as a result of the normal process of growth. 
Hair grows—then there is a rest period—then it falls out as another 
new hair is being formed underneath it. The process continues 
throughout life. This is the normal process. The testimony shows, 
and the Commission finds, that there is nothing in respondent’s prod- 
uct that has any effect in altering the normal physiological process of 
replacing falling hair. 

The abnormal process of growth and loss of hair results from a 
number of causes. Certain constitutional ailments or diseases ofttimes 
cause the abnormal loss of hair, or baldness. Diabetes, acute fevers, 
anemia, syphillis, meningitis, influenza, and tuberculosis are constitu- 
tional ailments of this type, and many cases of abnormal loss of hair 
or baldness are traceable to these ailments. The proper and only 
treatment for loss of hair resulting from these constitutional ailments 
must be directed to the treatment of the constitutional ailment itself. 
These conditions usually cause a temporary loss of hair, and if neg- 
lected may result in destruction of the hair follicle and permanent loss 
of hair. 

The testimony shows, and the Commission finds, that respondent’s 
product is not beneficial in the prevention of baldness or loss of hair 
resulting from a constitutional ailment. 

Falling hair and baldness are also caused by local diseases of the 
scalp. These diseases may be ringworm, seborrhea, eczema, and fabus, 
a disease produced by a vegetable parasite, and other chronic infectious 
conditions of the scalp. These local diseases may or may not destroy 
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the hair follicle. Local conditions are treated locally, but in view of 
the fact that the scalp is a part of the general body, practically every 
scalp ailment or disease requires internal treatment. The testimony 
shows, and the Commission finds, that respondent’s product does not 
have any effect on the skin, its structures or appendages in a manner 
as to affect the growth of hair, and, further, that the product is not a 
competent treatment for any local condition of the scalp, causing 
falling hair or baldness. 

Other conditions, such as mechanical, chemical, or physical injury 
to the scalp, may cause a loss of hair. These conditions all demand 
different types of treatment, and the Commission finds respondent’s 
product is not a competent treatment for any condition which causes 
loss of hair. 

Dandruff is an abnormal formation, the principal symptom of 
which is the development of a scale resulting from the separation of 
the epidermal cells. It is recognized as whitish, grayish, or yellowish 
scaly particles on the scalp. The scales are developed by the rapid 
formation of epidermal cells, which cells under a microscope resemble 
and have the typical appearance of the normal stratum corium cells. 
In treating dandruff, an effort is made to bring back the normal state 
of the scalp. Treatment is both local and internal. Locally, the 
hygiene of the scalp is improved by removing the inflammation thereof. 
The Commission finds that the respondent’s product is not a competent 
treatment for dandruff. 

The hair does not contain any natural oil. The sebaceous glands 
secrete a fatty substance, sebum, which is produced by breaking down 
of the gland cells. The oil which is produced is discharged through 
ducts into the follicles and this oil lubricates and covers the hair. In 
cases where the amount of oil is excessive in the hair, patients are 
treated internally as well as externally. The Commission finds that 
respondent’s product is not a competent treatment for excessive oil 
in the hair. 

Respondent’s product. will not replace falling hair and will not 
cause the user to retain the amount of hair on his head at the time 
he began use of respondent’s product. By using respondent’s product, 
an individual will not “rid,” “end,” “correct,” or “cure” any hair 
trouble or scalp disorder. 

Respondent’s product will not force nature to replace fallen hairs. 
Use of the product does not produce a healthy scalp or a new growth 
of hair. Use of the product does not make the sealp “vital,” “healthy,” 
or “strong.” 

Use of the product does not create the “perfect hair growing condi- 
tion,” or make healthy abundant hair 
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There is nothing in any of the ingredients that make up respondent’s 
product or a combination of these ingredients that in any way affects 
the skin, its structures, or appendages in a manner as to affect the 
growth of hair. 

There are, among the competitors of respondent, corporations, indi- 
viduals, firms, and partnerships likewise engaged in the business of 
clistributing and selling, in interstate commerce, kindred preparations 
for the treatment of the hair who truthfully advertise their products. 

Par. 6. Each and all of the false and misleading statements and 
representations made by respondent, in its advertising in newspapers, 
magazines, and pamphlets, in offering for sale and selling its product, 
had, and now has the tendency and capacity to and does mislead a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of said representations are true. Acting under 
the mistaken and erroneous beliefs induced by the false and misleading 
statements and representations herein referred to, the public has pur- 
chased a substantial volume of respondent’s product, with the result 
that trade has been untairly diverted to respondent from its competi- 
tors who truthfully advertise their products. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the injury 
and prejudice of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer thereto, 
testimony, and other evidence taken before John W. Addison, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint and in opposition thereto, 
briefs filed herein, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

Tt is ordered, That respondent, Pro-Ker Laboratories, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with offering for sale, sale, and distribution of a hair prep- 
aration and treatment designated “Pro-Ker” and “Charles Nessler’s 
Pro-Ker Hair Milk” or any product containing the same, or sub- 
stantially the same ingredients sold under that name or any name, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing that said product: 
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1. Is a competent treatment for falling hair, baldness, or any other 
hair trouble. 

2. Will grow hair or replace fallen hair with new hair. 

3. Will prevent hair from falling and will cause the user to retain 
hair. 

4. Gets at the cause or to the root of all hair trouble, and will 
“correct,” “rid,” “end,” or “cure” any hair trouble or scalp disorder. 

5. Will force nature to replace fallen hairs and produce a new 
growth of hair. 

6. Produces a vital, healthy, and strong scalp and creates the perfect 
hair growing condition, enabling the user to have abundant healthy 
hair. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, filed with the Commission a reply 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer or 


WILLIAM F. CRADDICK, INDIVIDUALLY, AND TRADING 


AS N-URG-IZR, VIT-O-NET, AND ELECTRONET 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3333. Complaint, Feb. 10, 1938—Decision, Aug. 31, 1938 


Where an individual engaged in the manufacture of an electric blanket, or appli- 


(a 


— 


(d) 


ance in the nature thereof, under designations “N-Urg-Izr,’ “Vit-O-Net,” 
“Electronet,” and others, and in the advertisement, sale, and distribution 
thereof to purchasers in other States and in the District of Columbia, in 
substantial competition with others engaged in sale and distribution of similar 
products and products intended and designed for similar use, and including 
those who do not in any way misrepresent the character and nature of their 
products nor effect thereof; in advertising and describing the same in book- 
lets, pamphlets, circulars, and labels, and folders distributed among 
prospective purchasers, and in newspapers and magazines— 

Represented, directly and by implication, that his said product was created 
and made for the practical application of the biological, chemical, and other 
scientific discoveries and theories of well known scientists and was the result 
of painstaking and long experience and tests, and that it set up a radio- 
magnetic energy which was transmitted to the person within or under its 
protection, and thus caused an increased activity and revitalizing of the 
organs and cells of the body, charged the blood stream with electro-magnetic 
energy, eliminated many times more poisons and waste matters than was 
possible by any other method, and caused a magnetic stimulation of the 
various cells of the human body with a resulting cure of any disease or 
ailment of which the person using the product might be suffering; and 
Represented that said product was used, endorsed, and recommended by 
prominent and well known physicians, scientists, hospitals, educators, and 
other prominent and well known persons, and had been tested and endorsed 
by such persons and by institutions for medical and scientific research, that 
it was an amazing discovery which aided nature to eliminate wastes and 
poisons responsible for rheumatism, arthritis, high-blood pressure, kidney 
troubles, and nervousness, and that it had therapeutic value in all diseases 
known to man and created new energy, new vitality, and was wonderful for, 
and soothing to, the nerves; 


Facts being said product did not produce any radio-magnetic or electro-magnetic 


energy which was transmitted to, or had any effect upon, the body, did not 
cause any results other than those which would be produced as a consequence 
of, and because of, the heat generated thereby, was not manufactured so as 
to make practical application of any scientific discoveries or theories of well 
known scientists as above set forth, was not used, endorsed, and recommended 
by prominent and well known physicians, etc., nor tested and endorsed 
thereby, nor an amazing discovery, and did not accomplish results as above 
set forth, and aforesaid representations were false ; 
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With effect of misleading and deceiving members of the purchasing public into 
the erroneous belief that said various representations were true, and into 
purchase of his said product on account of such erroneous belief, and of 
diverting unfairly, as a result thereof, trade to him: from competitors who do 
not misrepresent their products: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Arthur F. Thomas, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. A. A. McKinley, of Chicago, Ul., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission having reason to believe that William F. Crad- 
dick trading individually and under various names particularly those 
of N-Urg-Izr, Vit-O-Net, and Electronet hereinafter referred to as 
respondent, has been and is using unfair methods of competition m 
commerce, as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. The respondent, William F. Craddick, trading indi- 
vidually and under various names, particularly those of N-Urg-Izr, 
Vit-O-Net, and Electronet, has been for some time past, and is now, 
engaged in the business of manufacturing, advertising, distributing, 
and selling an electrical appliance from his principal place of business 
at Suite 913, 310 South Michigan Avenue, in the city of Chicago, State 
of Illinois, to persons located in various States of the United States 
and in the District of Columbia. The product is a so-called blanket. 
through which is run or into which is woven copper wires connected 
to an attachment for plugging into an electric socket which he calls 
N-Urg-Izr, Vit-O-Net, Electronet, and other names. 

The respondent causes his product, when sold, to be transported 
from his aforesaid place of business in the State of Mlinois to pur- 
chasers thereof located in various States other than the State of Illinois 
and in the District of Columbia. He maintains a course of trade and 
commerce in said product so distributed and sold by him between the 
State of Illinois and various other States of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of said business respondent has 
been and is in substantial competition with other individuals and with 
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firms, corporations, and partnerships engaged in the distribution and 
sale of similar products, and other products intended and designed for 
similar use, in commerce among and between the various States of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of his business in said commerce, 
and for the purpose of inducing members of the public to purchase 
said product, respondent advertises said product in booklets, pam- 
phlets, circulars, labels, etc., distributed among prospective pur- 
chasers, and in newspapers and magazines circulated among said 
prospective purchasers. In said advertisements appear statements 
purporting to be descriptive of said product and its effectiveness and 
value for the uses and purposes for which it is advertised. 

In said advertisements, among others, the following statements are 
made:. 


In neuritis, it usually takes two weeks of daily treatment to stop the acute 
pain. This means a real genuine case of acute inflammation of the nerve sheath, 
Chronic or acute neuralgia yields to this method as readily as neuritis. Nerves 
and tissue near the nerves must be kept warm, when in a state of exhaustion 
sufficient to produce an ache such as is found in neuralgia. 

A doctor friend of mine came to me with a blood pressure of 180 mm., chronic 
lumbago, lame feet that he attributed to broken arches, and numerous other 
minor symptoms. This appeared to me to be a case of auto-intoxication and 
acidity. Three blanket treatments a week for four weeks, cleared up the 
condition which was of three years standing and had failed to yield to the usual 
medical procedure. 

A means of getting well and staying well. 

I have never failed on a case of pneumonia since the blanket has become part 
of my equipment. The ordinary case of pneumonia will be aborted in one or 
two good treatments in the electrical blanket. The rapid recovery of the 
patient without any complications is perhaps the most gratifying. 

Feel the THRILL OF GLORIOUS HEALTH. N-URG-IZR—an amazing dis- 
covery aids nature to eliminate wastes and poisons responsible for rheumatism, 
arthritis, high blood pressure, kidney troubles, nervousness, etc. Creates new 
energy—new vitality. Wonderfully soothing to nerves. “N-URG-IZR gives you 
three great health aids—DRY HEAT HNERGY—SWEATING—RELAXATION, 
Creates gentle perspiration. Quickly breaks up congestions responsible for 
ailments. 

Scientists have found that running water continually purifies itself. Water 
standing still becomes stagnant—a breeder of bacteria. Apply this thought to 
the human body and you have the solution to many physical ills. It is one of 
the reasons for the success of N-URG-IZR. By means of controlled electrical 
warmth, circulation is improved, nature is aided in the elimination of poisons 
through the pores and other waste channels. It soothes nerves, relaxes the 
muscles and produces a delightful restful feeling. 

When a human body is enveloped in the N-URG-IZR Blanket, a gentle 
vibratory action takes place throughout the system. Every cell is stimulated 
by the gentle penetrating energy warmth, relaxing and resting tired nerves, 
aiding nature to repair broken down tissue and eliminating impurities through 
the pores and other waste channels. 
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N-URG-IZR employs a safe, sane method of sweating the patient. Its dry 
electrical warmth is penetrating. It produces,a gentle but profuse perspiration. 
Every pore in the body is dilated, permitting the elimination of waste and im- 
purities—relieving the tired and overworked kidneys. It aids the functioning 
of such other eliminating channels as the bowels, liver, etc. Unlike other forms 
of heat treatment such as the Turkish bath, N-URG-IZR does not weaken, On 
the contrary its energizing warmth is usually stimulating to the patient. 

During influenza epidemics, hundreds of patients used N-URG-IZR with 
remarkable success. 

Arthritis of years standing, unable to use limbs, have responded remarkably 
to the N-URG-IZR. 

Obesity has been reduced from 1 to 2 pounds per day. 

Because the Shs is natural and stimulating, no weakening etfects follow. 
N- 
normal at or underweight. 

Severe cases of high blood pressure—cases where the veins eeeated the width 
of a pencil—have been brought down to normal within a comparatively short 
time. 

Nervousness, insomnia, etc., have been wonderfully benefited by N-URG-{ZR. 
Refreshing sleep invariably follows. 

Pimples, eczema and other skin disorders have disappeared. 

Hospitals and physicians have given this method credit for saving life in 
such cases as Hclampsia, Pneumonia, Shock, ete. 

N-URG-IZR will open the pores of the skin, increase circulation, causing 
a fresh ruddy glow of health to appear on the skin. 


In said statements, and in other statements of similar import not 
herein set out, respondent directly and through implication 
represents : 

(w) That said product is created and manufactured for practical 
application of the biological, chemical, and other scientific discoveries 
and theories of well-known scientists and is the result of painstaking 
and long experience and tests; 

(6) That the said product sets up a radio-magnetic energy which 
is transmitted to the person within or under its protection, thus caus- 
ing an increased activity and revitalizing of the organs and cells of 
the body and a charging of the blood stream with electro-magnetic 
energy, and an elimination of many times more poisons and waste 
inatters than is possible by any other method, and a magnetic stimu- 
lation of the various cells of the human body with a resulting cure 
of any disease or ailment of which the person using product may be 
suffering ; 

(c) That said product is used, endorsed, and recommended by 
prominent and well-known physicians, scientists, hospitals, educators, 
and other prominent and well-known persons, and has been tested 


and endorsed by such persons and by institutions for medical and 
serentific research 3 
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(d) That said product is an amazing discovery, aids nature to 
eliminate wastes and poisons responsible for rheumatism, arthritis, 
high blood pressure, kidney troubles, nervousness, and has thera- 
peutic value in all diseases known to man and creates new energy, 
new vitality, and is wonderful and soothing to the nerves. 

In truth and in fact: 

(a) Said product is not so manufactured as to make practical 
appheation of any scientific discoveries or theories of well known 
scientists for the cure of human diseases or ailments; 

(6) Said product does not produce any radio-magnetic or electro- 
magnetic energy which is transmitted to or has any effect upon the 
human body and does not cause any results other than those which 
would be produced as a result of and because of the heat generated in 
the product; 

(c) Said product is not and has not been used, endorsed and 
recommended by prominent and well-known physicians, scientists, 
hospitals, educators, and other prominent and well-known persons, 
and has not been tested and endorsed by such persons nor by any 
institutions for medical and scientific research ; 

(d) Said product is not an amazing discovery, does not aid nature 
to eliminate wastes and poisons responsible for rheumatism, arthritis, 
high blood pressure, kidney troubles, nervousness, and has not thera- 
peutic value in all diseases known to man and does not create new 
energy, new vitality, and is not wonderful and soothing to the nerves. 

Par. 4. There are among respondents’ competitors in commerce, as 
herein set out, those who do not in any way misrepresent the charac- 
ter, and nature of their products and who do not make use of any 
of the misleading representations herein set out or similar ones with 
respect to the therapeutic value of their respective products. 

Par. 5. The aforesaid false and misleading statements and repre- 
sentations used by the respondent in offering for sale and selling the 
product in commerce as herein set out, has had and now has the 
tendency and capacity to, and does, mislead and deceive members of 
the purchasing public into the erroneous and mistaken belief that 
said representations are true and into the purchase of respondent’s 
product on account of said erroneous and mistaken belief. 

As a result thereof trade is unfairly diverted to respondent from 
competitors who do not in the sale and distribution of their respec- 
tive products make use of the same or similar misrepresentations, to 
the substantial injury of said competitors in said commerce and to 
the injury of the public. 

Par. 6. The methods, acts, and practices of respondent herein set 
forth are to the prejudice of the public and of competitors of the 
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respondent as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, Frnpincs as TO THE Facts, AND OrRpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 10, 1938, issued, and 
on February 14, 1938, served, its complaint in this proceeding upon 
respondent, William F. Craddick, individually, and trading as 
N-Urg-Izr, Vit-O-Net, and Electronet, charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, certain testimony and other evidence 
in support of the allegations of the complaint were introduced by 
W. L. Taggart, attorney for the Commission. In the course of hear- 
ings herein, respondent moved for permission to withdraw said an- 
swer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts, which mo- 
tion was granted by the Commission by order entered herein, and 
said substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, testimony and evidence, 
and substitute answer, and the Commission, having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapny 1. The respondent, William F. Craddick, is an indi- 
vidual, trading and doing business under several names, principally 
N-Urg-Izr, Vit-O-Net, and Electronet, with his principal place of 
business located at Suite 913, 310 South Michigan Avenue, in the 
city of Chicago, State of Illinois. Under one or the other of such 
trade names, respondent has been for some time past, and is now, 
engaged in the business of manufacturing, advertising, selling, and 
distributing an electrical appliance in the nature of a blanket, which 
he calls N-Urg-Izr, Vit-O-Net, Electronet, and other names. The re- 
spondent causes said product to be transported from his place of 
business in the State of Illinois to purchasers thereof in various 
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States other than the State of Illinois and in the District of Colum- 
bia, and maintains, and for more than a year last past has main- 
tained, a course of trade and commerce in said product so sold and 
distributed between the State of Illinois and various other States 
of the United States and the District of Columbia. 

Par. 2. In the course and conduct of said business respondent has 
been and is in substantial competition with other individuals and 
with firms, corporations, and partnerships engaged in the sale and 
distribution of similar products, and other products intended and 
designed for similar use, in commerce between and among the various 
States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of his business in said commerce, 
and for the purpose of inducing members of the public to purchase 
said product respondent advertises said product in booklets, pam- 
phlets, circulars, labels, and folders distributed among prospective 
purchasers, and in newspapers and magazines circulated among said 
prospective customers. In said advertisements appear statements 
purporting to be description of said product and its effectiveness and 
value for the uses and purposes for which it 1s advertised. 

Among such statements are the following: 


In neuritis, it usually takes two weeks of daily treatment to stop the acute 
pain. This means a real genuine case of acute inflammation of the nerve sheath. 
Chronic or acute neuralgia yields to this method as readily as neuritis. Nerves 
and tissue near the nerves must be kept warm, when in a state of exhaustion 
sufficient to produce an ache such as is found in neuralgia. 

A doctor friend of mine came to me with a blood pressure of 180 mm., chronic 
lumbago, lame feet that he attributed to broken arches and numerous other 
minor symptoms. This appeared to me to be a case of auto-intoxication and 
acidity. Three blanket treatments a week for four weeks, cleared up the condi- 
tion which was of three years’ standing and had failed to yield to the usual 
medical procedure. 

A means of getting well and staying well. 

I have never failed on a case of pneumonia since the blanket has become a 
part of my equipment. The ordinary case of pneumonia will be aborted in 
one or two good treatments in the electric blanket. The rapid recovery of 
the patient without any complications is perhaps the most gratifying. 

Feel the THRILL OF GLORIOUS HEALTH. N-URG-IZER—an amazing dis- 
covery aids nature to eliminate wastes and poisons responsible for rheumatism, 
arthritis, high blood pressure, kidney troubles, nervousness, etc. Creates new 
energy—new vitality. Wonderfully soothing to nerves. 

N-URG-IZR gives you the three great health aids—DRY HHAT ENERGY— 
SWEATING—RELAXATION. Creates gentle perspiration. Quickly breaks up 
congestions responsible for ailments. 

Scientists have found that running water continually purifies itself. Water 
standing still becomes stagnant—a breeder of bacteria. Apply this thought to 
the human body and you have the solution to many physical ills. It is one of 
the reasons for the success of N-URG-IZR. By means of controlled electrical 
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warmth, circulation is improved, nature is aided in the elimination of poisons 
through the pores and other waste channels. It soothes nerves, relaxes the 
muscles, and produces a delightful restful feeling. 

When a human body is enveloped in the N-URG-IZR: Blanket, a gentle vibra- 
tory action takes place throughout the system. Every cell is stimulated by 
the gentle penetrating energy warmth, relaxing and resting tired nerves, aiding 
nature to repair broken down tissue and eliminating impurities through the 
pores and other waste channels. 

N-URG-IZR employs a safe, sane method of sweating the patient. Its dry 
electrical warmth is penetrating. It produces a gentle but profuse perspiration. 
‘Every pore in the body is dilated, permitting the elimination of waste and 
impurities—relieving the tired and over worked kidneys. It aids the functioning 
of such other eliminating channels as the bowels, liver, etc. Unlike other 
forms of heat treatment such as the Turkish bath, N-URG-IZR does not weaken. 
On the contrary its energizing warmth is usually stimulating to the patient. 

During the influenza epidemics hundreds of patients used N-URG-IZR with 
remarkable success. 

Arthritis of years standing, unable to use limbs, have responded remarkably 
to the N-URG-IZR. 

Obesity has been reduced from one to two pounds per day. 

Because the method is natural and stimulating, no weakening effects follow. 
N-URG-IZR dissolves unnecessary fat only—it does not reduce the person of 
normal weight or under weight. 

Severe cases of high blood pressure—cases where the veins extended the width 
of a pencil—have been brought down to normal within a comparatively short 
time. 

Nervousness, insomnia, etc., have been wonderfully benefited by N-URG-IZR. 
Refreshing sleep invariably follows. 

Pimples, eczema, and other skin disorders have disappeared. 

Hospitals and physicians have given this method credit for saving life in 
such cases aS eclampsia, pneumonia, shock, ete. N-URG-IZR will open the pores 
of the skin, increase circulation, causing a fresh ruddy glow of health to appear 
on the skin. 


In said statements, and in other statements of like import not herein 
quoted, respondent directly and by implication represents: 

(a) That said product is created and manufactured for practical 
application of the biological, chemical, and other scientific discoveries 
and theories of well-known scientists and is the result of painstaking 
and long experience and tests. 

(6) That the said product sets up a radio-magnetic energy which 
is transmitted to the person within or under its protection, thus caus- 
ing an increased activity and revitalizing of the organs and cells of 
the body and a charging of the blood stream with electro-magnetic 
energy, and an elimination of many times more poisons and waste 
matters than is possible by any other method, and a magnetic stimu- 
lation of the various cells of the human body with a resulting cure 


of any diseases or ailment of which the person using the product may 
be suffering. 
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(c) That said product is used, endorsed, and recommended by prom- 
inent and well-known physicians, scientists, hospitals, educators, and 
other prominent and well-known persons, and has been tested and 
endorsed by such persons and by institutions for medical and scientific 
research. 

(d) That said product is an amazing discovery, aids nature to elim- 
imate wastes and poisons responsible for rheumatism, arthritis, high 
blood pressure, kidney troubles, nervousness, and has therapeutic value 
im all diseases known to man and creates new energy, new vitality, and 
is wonderfully soothing to the nerves. 

In truth and in fact : 

(a) Said product is not so manufactured as to make practical ap- 
plication of any scientific discoveries or theories of well-known scien- 
tists for the cure of human diseases or ailments. 

(6) Said product does not produce any radio-magnetic or electro- 
magnetic energy which is transmitted to or has any effect upon the 
human body, and does not cause any results other than those which 
would be produced as a consequence of and because of the heat gen- 
erated in the product. 

(ec) Said product is not and has not been used, endorsed, and recom- 
mended by prominent and well-known physicians, scientists, hospitals, 
educators, and other prominent and well-known persons, and has not 
been tested and endorsed by such persons nor by any institutions for 
medical and scientific research. 

(d) Said product is not an amazing discovery, does not aid nature 
to eliminate wastes and poisons responsible for rheumatism, arthritis, 
high blood pressure, kidney troubles, nervousness, and has not thera- 
peutic value in all diseases known to man and does not create new 
energy, new vitality, and is not wonderful for and soothing to the 
nerves. 

Par. 4. There are among respondent’s competitors in commerce, as 
herein set out, those who do not in any way misrepresent the character 
and nature of their products nor the effect thereof when used. 

Par. 5. The aforesaid false and misleading statements and repre- 
sentations used by the respondent in offering for sale and selling the 
product in commerce, as herein mentioned and described, have had, 
and now have, the tendency and capacity to, and do, mislead and de- 
ceive members of the purchasing public into the erroneous belief that 
the said representations are true, and into the purchase of respondent’s 
product on account of said erroneous belief. And as a result thereof, 
trade is diverted unfairly from respondent to competitors who do not 
misrepresent their product. 
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CONCLUSION 


The aforesaid acts and practices of the respondent as herein alleged 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before Arthur F. Thomas, an examiner of the Commis- 
sion, theretofore designated by it, in support of the allegations of 
said complaint, and the substitute answer of respondent, in which 
answer respondent admits all the material allegations of fact set 
forth in said complaint, and states that he waives all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

[t is ordered, That the respondent, William F. Craddick, an indi- 
vidual, trading as N-Urg-Izr, Vit-O-Net, and Electronet, or trading 
under any other name, his representatives, salesmen, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of an elec- 
trical appliance or product described or designated as a blanket, 
which the respondent calls N-Urg-Izr, Vit-O-Net, and Electronet, 
and other names, or other product of similar design and for sub- 
stantially the same uses and purposes, whether sold under these 
names or any other names in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and desist from representing, 
either directly or by inference: 

1. That said product is created and manufactured for the prac- 
tical application of the biological, chemical, and other scientific dis- 
coveries and theories of well-known scientists and is the result of 
painstaking and long experience and tests; 

2. That said product sets up a radio-magnetic energy which is 
transmitted to the person within or under its protection, thus causing 
an increased activity and revitalizing of the organs and cells of the 
body, a charging of the blood stream with electro-magnetic energy, 
an elimination of many times more poisons and waste matters than is 
possible by any other method, and a magnetic stimulation of the 
various cells of the human body with a resulting cure of any disease 
or ailment of which the person using the product may be suffering; 
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3. That said product is used, endorsed, and recommended by promi- 
nent and well-known physicians, scientists, hospitals, educators, and 
other prominent and well known persons, and has been tested and 
endorsed by such persons and by institutions for medical and scien- 
tific research, when such are not the facts; 

4. That said product is an amazing discovery, aids nature to elimi- 
nate wastes and poisons responsible for rheumatism, arthritis, high 
blood pressure, kidney troubles, nervousness, has therapeutic value in 
all diseases known to man and creates new energy, new vitality, and 
is wonderful for, and soothing to, the nerves; 

5. That said product produces radio-magnetic or electro-magnetic 
energy which is transmitted to, and has any effect on, the human body, 
or that it causes any results on the human body other than those which 
would be produced by, and as a consequence and because of, the heat 
generated in said product. 

it is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Gmc a-re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


SALES ON SOUND CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3367. Complaint, Mar. 30, 1938—Decision, Aug. 31, 1938 


Where a corporation engaged in assembling, wholesaling, retailing, and exporting. 
motion picture theater equipment to purchasers in other States and in 
foreign countries, in Substantial competition with others engaged in similar 
sale and distribution of such equipment: in circulars and catalogs issued, 
published, and distributed to customers and prospective customers in dif- 
ferent States and abroad— 

(a) Represented, designated, and referred to its motion picture theater sound 
screens, sold and offered by it as ‘‘Flame proof”; and 

(b) Represented, designated, and referred to its aforesaid produet as top: 
quality, or newly manufactured, or brand new ; 

Facts being its aforesaid products were neither flame proof nor top quality, and 
there were better quality motion picture sound screens used for same 
purpose ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that aforesaid representations were 
true, and with result, as direct consequence of such beliefs induced by its 
said advertising and misrepresentations, that number of said public bought 
substantial quantity of said products and trade was unfairly diverted to it 
from others engaged in sale of motion picture sound screens and who truth- 
fully advertise their products : 

Held, That such acts, representations, and practices were to the prejudice and 
injury of the public and competitors and constituted unfair methods of 
competition. 


Before Mr. John J. Keenan, trial examiner. 
Mr. Merle P. Lyon for the Commission. 
Mr. Samuel Edelstein, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act the Federal 
Trade Commission, having reason to believe that Sales on Sound Cor- 
poration, a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrape 1. Respondent, Sales on Sound Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and place: 
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of business located in New York City, N. Y. Respondent is now, and 
for the period of more than 7 years last past has been, engaged in the 
assembling, wholesaling, retailing and exporting of motion picture 
theater equipment by direct mail through catalogs and circulars from 
its premises in New York to customers in commerce between and 
among various States of the United States and in foreign countries. 
It causes said products, when sold, to be shipped and transported from 
its place of business located in the State of New York to purchasers 
thereof located in the States of the United States other than the State 
of New York and in foreign countries. Respondent maintains, and 
during the times mentioned herein, has maintained a course of trade 
in said products so sold and distributed by it in commerce among 
and between the various States of the United States and foreign coun- 
tries. Respondent, in the course and conduct of its business, is, and, 
at all times herein referred to, has been, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged in the 
sale and distribution of motion picture theater equipment in commerce 
among and between the various States of the United States and in 
foreign countries. 

Par. 2. In the course and conduct of its business, the respondent, 
in soliciting the sale of and in selling its motion picture theater equip- 
ment has caused circulars and catalogs to be issued, published, and 
distributed to customers and prospective customers located in different 
States of the United States and in foreign countries, in which adyer- 
tising matter motion picture theater sound screens sold and offered for 
sale by said respondent were represented, designated, and referred to 
by the following statements: 

Klame Proof ,* = *: 

Remember! Every screen flame-proof, * * * every screen top quatty, 
newly manufactured, grade “A,” * * * every screen fully guaranteed. 

Genuine, Brand New Flameproof Da-Tone Sound Screens. 

Par. 3. The representations made by respondent, as aforesaid, with 
respect to the composition and quality of respondent’s motion picture 
theater sound screens are false, misleading, and untrue. 

In truth and in fact, said products, according to reliable scientific 
authority, are not “flameproof” and are not “top quality,” and there 
are motion picture theater sound screens used for the same purpose 
that are of better quality than respondent’s screens. 

Par. 4. Each and all of the false, misleading, and untrue represen- 
tations so made by respondent in offering for sale and in selling its 
motion picture theater sound screens were and are calculated to, and 
had, and now have, a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
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that said representations are true. Further, as a direct consequence 
of such mistaken and erroneous beliefs; induced by the advertising 
and misrepresentations of respondent, as aforesaid, a number of the 
purchasing public has purchased a substantial quantity of said prod- 
ucts, with the result that trade has been unfairly diverted from other 
corporations, individuals, firms, and partnerships likewise engaged 
in the sale of motion picture theater sound screens who truthfully 
advertise their products. As a result thereof, substantial injury has 
been, and is now being done by the respondent herein to competition 
in commerce among and between the various States of the United 
States and in foreign countries. 

Par. 5. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 30, 1988, issued, and on 
March 31, 1938, served, its complaint in this proceeding upon re- 
gpondent, Sales on Sound Corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate- 
rial allegations of fact set forth in said complaint and waiving all 
intervening procedure and further hearing as to said facts, rhieh 
substitute answer was duly filed in the office of the Comins 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and substitute answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest ofthe public and makes this its findings as to the facts 
and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Sales on Sound Corporation, is a 
corporation organized, existing, and doing business under and by 
virtue of the ree of the State of New York, with its principal office 
and place of business located in New York City, N. Y. Respondent 
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is now, and for the period of more than 7 years last past has been, 
dtidtibed in the assembling, wholesaling, retailing, and exporting of 
motion picture theater equipment. It causes said products, when 
sold, to be shipped and transported from its place of business located 
in the State of New York to purchasers thereof located in the States 
of the United States other than the State of New York and in for- 
eign countries. Respondent maintains, and during the times men- 
tioned herein, has maintained a course of trade in said products so 
sold and distributed by it in commerce among and between the vari- 
ous States of the United States and foreign countries. Respondent, 
in the course and conduct of its business, is, and at all times herein 
referred to, has been, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged in the sale and 
distribution of motion picture theater equipment in commerce among 
and between the various States of the United States and in foreign 
countries. 

Par. 2. In the course and conduct of its business, the respondent, 
in soliciting the sale of and in selling its motion picture theater equip- 
ment has caused circulars and catalogs to be issued, published, and 
distributed to customers and prospective customers located in different 
States of the United States and in foreign countries, in which adver- 
tising matter motion picture theater sound screens sold and offered 
for sale by said respondent were represented, designated, and referred 
to by the following statements: 

Flame Proof. * * * 

Remember! Every screen flame-proof * * * every sereen top quality, 
newly manufactured grade “A” 1 * * * every screen fully guaranteed. 

Genuine, Brand New Flameproof Da-Tone Sound Screens. 

Par. 3. The representations made by respondent, as aforesaid, with 
respect to the composition and quality of respondent’s motion picture 
theater sound screens are false, misleading, and untrue. 

The Commission finds that said products are not “flameproof” and 
are not “top quality,” and there are motion picture theater sound 
screens used for the same purpose that are of better quality than 
respondent’s screens. 

Par. 4. Each and all of the false, misleading, and untrue represen- 
tations so made by respondent in offering for sale and in selling its 
motion picture theater sound screens were and are calculated to, and 
had, and now have, a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
that said representations are true. Further, as a direct consequence 
of such mistaken and erroneous beliefs, induced by the advertising 
and misrepresentations of respondent, as aforesaid, a number of the 
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purchasing public has purchased a substantial quantity of said prod- 
ucts, with the result that trade has been unfairly diverted from other 
corporations, individuals, firms, and partnerships likewise engaged in 
the sale of motion picture theater sound screens who truthfully adver- 
tise their products. 


CONCLUSION 


The aforesaid acts, representations, and practices of the respondent, 
Sales on Sound Corporation, have been and are to the prejudice and 
injury of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint, and states that it waives all interven- 
ing procedure and further hearing as to said facts, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Sales on Sound Corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of motion picture theater sound screens in com- 
merce, as defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing. 

1. That said motion picture theater sound screens are flameproof ; 

2. That said sound screens are “top quality” or “newly manufac- 
tured” or “brand new,” when such is not the ease. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


THE PERFECT MANUFACTURING COMPANY, INC., TRAD- 
ING AS KAR-NU COMPANY AND NO-FLATZ COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3440. Complaint, May 23, 1938—Decision, Aug. 31, 19388 


Where a corporation respectively engaged, under trade names Kar-Nu Co. and 


(a) 


(d) 


(c) 


No-Flatz Co., in manufacture of liquid automobile finishing preparation and 
liquid product for use in tire tubes to prevent punctures, and in the sale and 
distribution of its said products to retailers, salesmen, and agents for sale to 
purchasing public in the different States and in the District of Columbia, in 
competition with many others engaged in sale of similar products in interstate 
ecommerce who truthfully represent the qualities thereof; in advertising its 
said preparations in newspapers and periodicals circulated in such commerce, 
and through circulars and pamphlets distributed among prospective pur- 
‘chasers— 

Represented that its said “Kar-Nu” was a “miracle discovery,’ and that an 
application thereof to the finish of an automobile would cause discoloration 
and sun fade to disappear instantly, and would finish autos like new and 
give a result equal in beauty to a repaint job costing from $25 to $75, and 
that there was nothing in the world just like it, facts being transparent liquid 
in question was not such a discovery, there were number of products on the 
market of similar composition and for similar use, it could not add color 
where color had disappeared, and would not accomplish results claimed for it 
as above set forth; 

Represented that its “No-Flatz” was an amazing new discovery which 
rendered tires absolutely puncture-proof, ending fiat tires forever, and that 
use thereof in an inner tube mended punctures instantly and permanently 
without patching, and that when in use, hole resulting from puncture of tube 
by nail or other sharp object would remain completely and permanently 
sealed, facts being product in question was not a sensational, amazing, new 
discovery, and would not accomplish results claimed for it as above set forth ; 
and 1 

Represented that its aforesaid preparations had been tested and approved 
by the Automotive Test Laboratory of America, through reproduction in its 
advertising of document entitled “Certificate of Merit,” certifying that 
preparations in question had ‘been tested” in the laboratories of, and ap- 
proved by, the Automotive Test Laboratory of America, together with state- 
ments describing, or purporting to describe, the qualities of said respective 
products, facts being certificates in question did not reflect results of recog- 
nized seientific tests of products named therein, such Automotive Test 
Laboratory of America was not equipped with any machinery or scientific 
instruments that could be used for making tests on aforesaid or other mate- 
rials, and maintained no staff of experts or chemists who conducted any 
experiments to determine quality of products involved, and so-called “Cer- 
tificates of Merit” were false and fraudulent and tended and had capacity to 


’ 
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mislead and deceive purchasing public into belief that each of such certifi- 
cates was result of honest experimentation on product mentioned therein ; 

With tendency and capacity, through aforesaid acts and practices, to mislead and 
deceive substantial portion of purchasing public into erroneous and mistaken 
belief that all said representations were true, and to cause, aS a result of such 
belief, number of purchasing public to buy its said products and thereby 
unfairly divert trade in interstate commerce to it from its competitors : 

Held, That such acts and practices were to the prejudice of the public and com-- 
petitors and constituted unfair methods of competition. 


Mr. Clark Nichols for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Perfect Manu- 
facturing Co., a corporation, trading as Kar-Nu Co. and No-Flatz 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, The Perfect Manufacturing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 3317 Madison Road, in the city of Cin- 
cinnati, Ohio. It is also trading under the names Kar-Nu Co, and 
No-Flatz Co. and various other names. 

Par. 2. Respondent is now, and for more than 2 years last past 
has been, engaged, as hereinafter described, in the business of manu- 
facturing and selling to retail dealers, agents, and salesmen in various 
parts of the United States, through the use of various trade name 
companies, various appliances, products, and preparations. Among 
the appliances, products, and preparations, so manufactured and sold 
by respondent, is a liquid automobile finishing preparation designed 
for use on automobiles of any color, known and designated as “Kar- 
Nu”; and a liquid preparation to be placed inside of the inner tube 
of any automobile tire for the purpose of preventing punctures in 
the tire, known and designated as “No-Flatz.” Both of said products 
are sold to retail dealers, salesmen, and agents in various parts of 
the United States, for ultimate resale to members of the purchasing 
public, and respondent causes the said preparations, when sold, to be 
transported from its place of business in the State of Ohio to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
preparations, so sold and distributed by it in commerce, among and 
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between the various States of the United States and in the District of 
Columbia. 

Par. 3. During all the times mentioned herein, other corporations, 
and individuals, firms, and partnerships located in various States of 
the United States, have been, and are, engaged in the business of sell- 
ing and distributing various preparations compounded and used for 
the same general purpose for which respondent represents its pro- 
ucts, Kar-Nu and No-Flatz, to be effective, as herein set forth. Such 
other corporations and individuals, firms, and partnerships have 
caused, and do now cause, their said preparations, when sold, to be 
transported from various States of the United States, to, into, and 
through States other than the State of the origin of such shipments 
and to the District of Columbia. 

Par. 4. In the course and conduct of its business in said commerce, 
as aforesaid, and to create a demand on the part of the purchasing 
pubtie for, and to induce the purchase of, said products, the respond- 
ent has placed advertisements in newspapers and magazines circu- 
lated in the various States of the United States and in the District 
of Columbia, and has distributed circulars and pamphlets among pro- 
spective purchasers, containing representations concerning the nature 
and efficacy of said products. Among others, the following represen- 
tations have been so circulated among prospective purchasers and so 
used by the respondent: 

KKar-Nu will finish autos like new. 

Kar-Nu will give a result equal in beauty to a repaint job costing from $25 
to $75. 

There is nothing in the world just like Kar-Nu. 

A miracle discovery! <A transparent magic-like fluid with which anyone can 
refinish any color automobile easily, quickly and economically without polishing, 
waxing, rubbing or painting. Just wipe it on with a cloth! Immediately dull- 
ness, discoloration, shabbiness and sunfade DISAPPEAR INSTANTLY, as if by 
magic, the old paint is covered with a tough elastic coast which is transparent, 
self-leveling and self-polishing. ‘‘Kar-Nu” actually fills in the pores and rebuilds 


the old finish. 
This Certifies that Kar-Nu manufactured by Kar-Nu Company has been tested 


in our Laboratories and having successfully passed the applied tests, is hereby 
awarded the official seal of approval. 

Kar-Nu, an automobile refinisher that wipes on with a cloth. Gives a long- 
lasting, brilliant new car lustre to dull or faded surfaces. Contains no abrasive 
or harmful ingredients. Kar-Nu contains no wax and is in no sense a polish. 
Will withstand varied temperatures. 


Tested and approved by 
The Automotive Test Laboratories of America 
No-Flatz is an amazing new discovery. 


“No-Flatz is absolutely puncture-proof, ending flat tires forever. 
No-Flatz fixes punctures instantly and permanently without patching. 
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When No-Flatz is used, the hole will remain completely and permanently 
sealed, after you pull the nail out. 

This Certifies that No-Flatz manufactured by The No-Flatz Company has been 
tested in our Laboratories and having successfully passed the applied tests, is 
hereby awarded the official seal of approval. 

No-Flatz, placed in tubes, quickly and easily makes tires puncture-proof. It 
instantly fills up and permanently seals leaks and holes made by tacks, wires, 
nails, or other pointed objects that would otherwise cause flat tires. This com- 
pound is harmless to. tires, tubes, hands or clothing, and is not affected by ex- 
tremes of heat, or cold. Lasts indefinitely. Increases life of tires and tubes by 
maintaining even pressure and reducing heat from friction. 


Tested and approved by 
The Automotive Test Laboratories of America 


Through the aforesaid representations, and others of similar import 
and meaning likewise used by respondent, the respondent represents 
and implies that the application of the product Kar-Nu to the finish 
of a used automobile will create a finish similar and equal to the finish 
on a new automobile; that the finish produced by the use of the prod- 
uct Kar-Nu is equal to that produced by a repaint job ranging in cost 
from $25 to $75; that there is no product on the market like the prod- 
uct Kar-Nu, and that it is a new, sensational, and “a miracle” dis- 
covery; that the application of the product Kar-Nu to the finish of an 
automobile will cause sun fade and other discolorations of the original 
finish to disappear instantly; and that the product Kar-Nu has been 
submitted to a properly equipped testing laboratory for test in the 
manner recognized by modern technicians as suitable for the testing 
of such a product, and that such a test has been made with the results 
indicated in the so-called certificate issued by The Automotive Test 
Laboratories of America; and that the product Kar-Nu has been 
approved by such a laboratory. 

By the means and in the manner aforesaid the respondent repre- 
sents and implies that the product No-Flatz is‘a sensational, amazing 
new discovery; that its use renders a tube absolutely puncture-proof, 
thereby ending flat tires forever; that the product No-Flatz fixes 
punctures in tubes instantly and permanently without patching; that 
when the product No-Flatz is used a hole made in the tube by a nail 
or other sharp object will become and remain completely and perma- 
nently sealed; that the product No-Flatz has been submitted to a 
properly equipped testing laboratory for test in the manner recognized 
by modern technicians as suitable for the testing of such a product, and 
that such a test has been made with the results indicated in the so-called 
certificate issued by The Automotive Test Laboratories of America; 
and that the product No-Flatz has been approved by such a laboratory 
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The claims and representations so made by the respondent as to the 
properties of said products are grossly exaggerated and greatly exceed 
those which might truthfully be made for said products. 

In truth and in fact, an application of the product Kar-Nu to the 
finish of a used automobile will not create a finish similar or equal to 
the finish on a new automobile; the finish produced by the use of the 
product Kar-Nu is not equal to the finish produced by a repaint job 
ranging in cost from $25 to $75; the product Kar-Nu is not a new, 
sensational, or “a miracle” discovery, and there are a number of prod- 
ucts on the market similar to, and as useful as, the product Kar-Nu, 
and the application of the product, Kar-Nu to the finish of an auto- 
mobile will not cause sun fade and other discolorations of the original 
finish to disappear instantly or at all. 

In truth and in fact, the product No-Flatz is not a sensational, amaz- 
ing new discovery its use will not and does not render a tube absolutely 
puncture-proof, thereby ending flat tires forever; the product No-Flatz 
does not fix punctures in tubes instantly and permanently without 
patching; and the use of the product No-Flatz will not cause a hole 
made in a tube by a nail or other sharp object to become and remain 
completely and permanently sealed. 

In truth and in fact, neither of said products has been submitted to 
a properly equipped testing laboratory for the type of test recognized 
by modern technicians as suitable for the testing of such products, and 
no suitable test has been made by a properly equipped testing labora- 
tory showing the results stated in said purported certificates issued by 
The Automotive Test Laboratories of America, nor has a properly 
equipped testing laboratory approved said products as capable of pro- 
ducing the results claimed by the respondent. The Automotive Test 
Laboratories of America is not, and is not recognized by technicians as, 
a standard laboratory possessing the necessary equipment and manned 
by the necessary technicians so as to make scientific tests of such 
products as Kar-Nu and No-Flatz. 

Par. 5. Among the competitors of the respondent offering for sale 
and selling in said commerce products used and useful for the pur- 
poses for which the respondent sells and recommends its said products 
Kar-Nu and No-Flatz are many who truthfully advertise and repre- 
sent their said products and the properties and efficacy thereof. 

Par. 6. The acts and practices of the respondent in using said repre- 
sentations and implications in the course and conduct of its said busi- 
ness in said commerce, in connection with the offering for sale, sale, 
and distribution of said products Kar-Nu and No-Flatz, have the 

tendency and capacity to, and do, confuse and mislead members of the 
purchasing public and cause Aiea mistakenly and erroneously to be- 
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lieve that said representations and implications are true and cause them, 
because of said mistaken and erroneous belief, engendered as afore- 
said, to purchase a substantial quantity of respondent’s said products. 
Thereby, substantial trade in said commerce is diverted unfairly to the 
respondent from its competitors as described in paragraph 5 hereof, to 
their injury and to the injury of the public. 

Par. 7. The aforesaid acts and practices of the respondent are all to 
the prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 23rd day of May 1938 issued, 
and on the 24th day of May 1938 served, its complaint in this pro- 
ceeding upon the respondent, The Perfect Manufacturing Co., Inc., 
trading under the firm name and style Kar-Nu Co. and No-Flatz Co., 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. On June 15, 1938, 
the respondent filed its answer in this proceeding. Thereafter, a 
stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent, and 
W. T. Kelley, chief counsel for the Federal Trade Commission, sub- 
ject to the approval of the Commission, may be taken as a fact in 
this proceeding and in heu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statements of fact to make its 
report, stating its findings as to the facts and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation, said stipulation hav- 
ing been approved, accepted, and filed, and the Commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Par. 1. Respondent, The Perfect Manufacturing Co., Inc., is a 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 3317 Madison Road, in the city of Cin- 
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cinnati, Ohio. Respondent is engaged, under the trade name Kar-Nu 
Co., in the business of manufacturing and selling a liquid automobile 
finishing preparation, and under the name No-Flatz Co., of manu- 
facturing and selling a liquid preparation placed in automobile tire 
tubes for the purpose of preventing punctures. 

Par. 2. Respondent is engaged in interstate commerce and sells its 
products to retail dealers, salesmen, and agents for ultimate sale to 
the purchasing public in the different States of the United States and 
in the District of Columbia. Respondent is in competition with many 
other corporations, firms, and individuals selling similar products in 
interstate commerce who truthfully represent the qualities of their 
products. 

Par. 3. Respondent has placed advertisements in newspapers and 
magazines circulated in interstate commerce and has distributed cir- 
culars and pamphlets among prospective purchasers, containing the 
following representations: 

Kar-Nu will finish autos like new. 

Kar-Nu will give a result equal in beauty to a repaint job costing from $25 
to $75. 

There is nothing in the world just like Kar-Nu. 

A miracle discovery; a transparent, magic-like fluid with which anyone can 
refinish any color automobile easily, quickly, and economically, without polish- 
ing. waxing, rubbing, or painting. Just wipe it off with a cloth! Immediately 
dullness, discoloration, shabbiness, and sun-fade disappear. Instantly, as if 
by magic, the old paint is covered with a tuff elastic coat which is transparent, 
self-leveling and self-polishing. Kar-Nu actually fills in the pores and rebuilds 
the old finish. 

The respondent also used in such advertising a document entitled 
“Certificate of Merit,” in the body of which, among other statements, 
the following appeared: 

This certifies that Kar-Nu manufactured by Kar-Nu Company has been tested 
in our Laboratories, and having successfully passed the applied tests, is hereby 
awarded the official seal of approval. 

Kar-Nu, an automobile refinisher that wipes on with a cloth. Gives a long 
lasting, brilliant, new car lustre to dull or faded surfaces. Contains no abrasive 
or harmful ingredients. Kar-Nu contains no wax and is in no sense a polish. 
Will withstand varied temperatures. 


Tested and approved by 
The Automotive Test Laboratory of America 


In connection with the promotion of sale and distribution of the 
article called No-Flatz the following statements were used in such 
advertising : 

No-Flatz is a new, amazing discovery. 

No-Flatz is absolutely puncture-proof, ending flat tires forever. 

185514™—40—VvoL. 27——57 


862 FEDERAL TRADE COMMISSION DECISIONS 


Findings 20 BAe: 


No-Flatz fixes punctures instantly and permanently without patching. 
When No-Flatz is used the hole will remain completely and permanently sealed, 
after you pull the nail out. 


The following “Certificate of Merit” pertaining to No-Flatz was 
used in such advertising: 

This certifies that No-Flatz manufactured by the No-Flatz Company has 
been tested in our laboratories and having successfully passed the applied tests, 
is hereby awarded the official seal of approval. 

No-Flatz, placed in tubes, quickly and easily makes tires puncture-proof. It 
instantly fills up and permanently seals leaks and holes made by tacks, wire, 
nails, and other pointed objects that would otherwise cause flat tires. This com- 
pound is harmless to tires, tubes, and/or clothing, and is not affected by extreme 
heat or cold. Lasts indefinitely. Increases the life of tires and tubes by main- 
taining even pressure and reducing heat from friction. 


Tested and approved by 
The Automotive Test Laboratory of America 


Par. 4. In truth and in fact an application of the product Kar-Nu 
to the finish of an old automobile will not create a finish equal to the 
finish of a new automobile; the finish produced by the use of the prod- 
uct Kar-Nu is not equal to that of a repaint job ranging in cost from 
$25 to $75, because Kar-Nu, being a transparent liquid, will not replace 
paint color where paint has been worn or knocked off the surface so 
treated; the product is not a new, sensational, or “miracle” discovery, 
as there are a number of products on the market of similar composition 
for similar use; the application of such products to an automobile 
will not cause sun fade or other discolorations to disappear. Kar-Nu 
is a colorless liquid to be used on any color car, and cannot add color 
where color has disappeared. 

In truth and in fact the product No-Flatz is not a sensational, 
amazing, new discovery; its use will not, and does not, render a tube 
absolutely puncture-proof, thereby ending flat tires forever; No-Flatz 
does not fix punctures in tubes instantly and permanently without 
patching, and the use of the product No-Flatz will not cause a hole 
made by a nail or other sharp object to become and remain completely 
and permanently sealed. 

The so-called certificates of merit above mentioned and set forth 
furnished and signed by the Automotive Test Laboratory of America 
did not and do not reflect the results of recognized scientific tests of 
the products named therein, because the Automotive Test Laboratory 
of America is not equipped with any machinery or scientific instru- 
ments that could be used for making tests on these or other materials. 
The Automotive Test Laboratory of America maintains no staff of 
experts or chemists who conducted any experiments to determine the 
quality of these products. Its so-called certificates, as above set forth, 
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were and are false and fraudulent, and the use thereof by the respond- 
ent had the tendency and capacity to mislead and deceive the purchas- 
ing public into the belief that each of said certificates was the result 
of honest experimentation on the product mentioned therein. 

Par. 5. The acts and practices of the respondent hereinbefore set 
out have had and now have the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that all of said representations are true; 
and to cause, as a result of said erroneous and mistaken belief, a num- 
ber of the purchasing public to purchase respondent’s said products, 
thereby unfairly diverting trade in interstate commerce to the respond- 
ent from its competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent, The Perfect. 
Manufacturing Co., Inc., are to the prejudice and injury of the public, 
and of respondent’s competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This preceeding havmg been heard by the Federal Trade Com- 
mission, upon the complaint of the Commission, the answer of the 
respondent, amd a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue 
and serve upon the respondent findings as to the facts and conclusion 
based thereon, and an order disposing of the proceedings; and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

it is ordered, That the respondent, The Perfect Manufacturing 
Co., Inc., a corporation, trading under the firm name and style Kar- 
Nu Co. and No-Flatz Co., or any other name, its officers, representa- 
tives, agents, and employees, in connection with the offering for sale, 
sale, and distribution of its preparations now known as and sold 
under the names Kar-Nu and No-Flatz, whether sold under these 
names or any other names, in interstate commerce, and in the Dis- 
trict of Columbia, do forthwith cease and desist from representing : 

1. That an application of Kar-Nu will finish autos like new. 

2. That an application of Kar-Nu will give a result equal in 
beauty to a repaint job costing from $25 to $75. 
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3. That there is nothing in the world just like Kar-Nu. 

4. That Kar-Nu is a “miracle” discovery and an application 
thereof to the finish of an automobile will cause discoloration and 
sun fade to disappear instantly. 

5. That No-Flatz is an amazing, new discovery. 

6. That No-Flatz renders tires absolutely puncture-proof, ending 
flat tires forever. 

7. That the use of No-Flatz in an inner tube fixes punctures in- 
stantly and permanently without patching. 

8. That when No-Flatz is used in an inner tube, a hole, resulting 
from puncture of said inner tube by a nail or other sharp object, 
will remain completely and permanently sealed. 

9. That said preparations have been tested and approved by the 
Automotive Test Laboratory of America or any other purported 
testing laboratory, unless such preparations have in fact been scien- 
tifically tested in a properly equipped laboratory, under the direction 
and supervision of qualified technicians, and such approval is based 
on the result of such actual tests. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which | 
it has comphed with this order. 
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HYMAN KADETSKY, TRADING AS ACME MERCHANDISE 
COMPANY, AND LIQUIDATION MERCHANDISE COM- 
PANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3442. Complaint, May 24, 1938—Decision, Aug. 31, 1938 


Where an individual engaged in the sale of new and secondhand clothing and 


(a) 


(0) 


(c) 


other merchandise to purchasers in other States and in the District of 
Columbia, in substantial competition with others engaged in sale and dis- 
tribution of such merchandise in commerce among the various States and 
in aforesaid District, and including many who truthfully advertise and 
represent the value, quality, age, color, size, style, and cleanliness of their 
products and the nature of their business and business methods; in adver- 
tising his said goods in newspapers, periodicals, pamphlets, testimonials, 
letters, and catalogs circulated among the various States and in said 
District— 

Represented that he filled orders promptly and shipped kinds of mer- 
chandise described in his catalog, and that single garments might be 
obtained from him in all sizes, colors, and styles, and that he led all other 
merchants in values and his customers got best merchandise on the market; 
Represented that his new merchandise was of the latest style, and that 
his slightly used goods were always cleaned, pressed, and repaired before 
shipment, and that his experts carefully selected assorted quality mer- 
chandise, and that he would replace any merchandise that was not Satis- 
factory, and that his customers were assured of satisfaction; and 
Represented that he was able to purchase large bankrupt stocks, close-out 
stocks, auction stocks, and manufacturers’ samples direct from the source 
of supply, and thereby sell at low price, and invited prospective salesmen, 
solicited as aforesaid, to “Stop Working For Others” and “Get into this 
big pay business that is better right now than ever before,” and repre- 
sented that an agent could make 500 percent profit by reselling his mer- 
chandise ; 


Facts being aforesaid representations were grossly exaggerated, deceptive, false, 


and misleading, stock dealt in by him as aforesaid was bought on the 
open market from wholesale clothing merchants and junk dealers, and sub- 
stantial amount thereof was old, out of style, shop-worn, dirty, worn out, 
valueless, and of different quality, age, color, style, and condition from 
that ordered by customers, shipments to fill orders were frequently made 
month or more after receipt of purchase price and not promptly nor as 
described in catalogs, single garments could not be obtained as aforesaid 
represented nor any new merchandise of latest style, slightly used products 
were not always cleaned, etc., as above set forth, nor unsatisfactory goods 
returned, replaced, no such selection was made by experts nor did he have 
large capital with which to make such purchases as aforesaid described, 
and sell at low price, nor did he so sell or purchase such stock and samples 
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at low price, mor lead other merchants in values, his agents could not make 
such profit through resale of his goods, nor did his customers get best 
merchandise on market, nor were they assured of satisfaction; 

With effect of misleading and deceiving members of purchasing public into 
mistaken and erroneous belief that said representations were true, and 
with result that such public, as a direct consequence of said false, decep- 
tive, and misleading representations and erroneous and mistaken beliefs 
thus induced, bought substantial amount of merchandise from him, and 
substantial trade was diverted unfairly to him from competitors engaged 
in sale of Clothing and merchandise, and who truthfully advertise and 
represent value, quality, age, color, size, style, and cleanliness of their 
products: 

Helé, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. EF. J. Hornibrook, trial examiner. 
Mr. R. A. McOuat for the Commission. 
Hickey, Hall & Junge, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Hyman Kadetsky, an 
individual trading under the names of Acme Merchandise Co., and 
Liquidation Merchandise Co., hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent, Hyman Kadetsky, is an individual trad- 
ing under the names of Acme Merchandise Co., and Liquidation Mer- 
chandise Co., and is now, and has been for more than 2 years last past, 
engaged in the business of selling new and second-hand clothing and 
other merchandise. Respondent’s office and place of business is lo- 
eated at 1219 South Jefferson Street, in the city of Chicago, State of 
Tilinois, Respondent causes said merchandise when sold to be shipped 
or transported from his aforesaid place of business in the city of Chi- 
cago, State of Illinois, to the purchasers thereof at their respective 
places of location in States of the United States other than the State 
of Illinois and in the District of Columbia. Respondent maintains, 
and during all the times mentioned herein has maintained. a course 
of trade in said merchandise, so sold by him in commerce between and 
among the various States of the United States and in the District of 
Columbia. . 
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Par. 2. Respondent is, and at all times herein mentioned has been, in 
substantial competition with other individuals and with firms, part- 
nerships and corporations engaged in the sale and distribution of sim- 
ilar merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. Among the 
competitors of the respondent in said commerce are many who truth- 
fully advertise and represent the value, quality, age, color, size, style, 
and cleanliness of their merchandise, and who truthfully represent the 
nature of their business and their business methods. 

Par. 3. In the course of his said business, as hereinabove described, 
and for the purpose of inducing the purchase of his merchandise, re- 
spondent has made extravagant, deceptive, false, and misleading state- 
ments concerning his business methods and concerning the value, qual- 
ity, age, color, size, style, and cleanliness of his merchandise. Said 
statements and representations are made by means of advertisements 
inserted in newspapers, magazines, pamphlets, testimonials, letters, 
and catalogs, all circulated between and among the various States of 
the United States and in the District of Columbia. Among many, 
the following are typical examples of said advertisements : 

How are we able to quote such low prices? 

By the enormous purchasing power of our Cash Plan that permits us to 
secure exceptional values in new and slightly used wearing apparel in Bankrupt 
Stocks, Close-Out Stocks, and Auction Stocks. 

Stop Working For Others. Get into this big pay business that is better 
right now, than ever before. Fill your order blank and mail to us * * * 
Quick! Your order will be filled with care and shipped promptly. 

We guarantee to replace any merchandise returned to us within five days 
that is not satisfactory. 

Through the efforts of our best Experts we have selected a group of assorted 
quality merchandise at a very reasonable price. 

Acme leads all with Values. 

We have searched the markets of the nation for outstanding values which 
practically guarantee your success. 

Late styles in Ladies Brand new Silk Dresses 

Popular Models 

Best Quality Silk 
$18.00 per doz.—$1.55 each 
24.00 per doz.— 2.05 each 

These are truly wonderful values. Smart, good looking, real silk dresses 
that will please every woman who must economize. The colors are right. ‘The 
styles are right. 

Bargains in Women’s Returned Suits. 

Suits 
$12.00 per doz. $15.00 per doz. 
1.00 each 1.25 each 
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Suits are going to be mighty popular this fall and this is a sure chance for 
you to cash in on big profits. Materials are very good. Styles are quite late. 
Pach garment is nicely pressed, cleaned and repaired. 

Amazing values in men’s tailored pants. Assorted sizes in a cheap, fast- 
selling pant on which you can clean-up. 34¢ each. 

Don’t miss these amazing bargains * * * New Merchandise * * * 

Slightly used merchandise * * * Drugs and sundries. 
All of said statements, together with other similar statements and 
representations appearing in respondent’s advertising literature, but 
not set out herein, purport to be descriptive of respondent’s merchan- 
dise and his business methods. In all of his advertising literature 
and through other means respondent represents that he fills orders 
promptly and that he ships the kind of merchandise described in his 
catalog; that single garments may be obtained from him in all sizes, 
colors, and styles; that his new merchandise is of the latest style; that 
his slightly used merchandise is always cleaned, pressed and repaired 
before shipment; that he guarantees to replace any merchandise that 
is not satisfactory; that his experts carefully select assorted quality 
merchandise and that because of his large capital he is able to pur- 
chase large bankrupt stocks, close-out stocks, auction stocks and man- 
ufacturers’ samples direct from the source of supply and thus sell at 
a low price; that he leads all other merchants in values and that an 
agent can make 500 percent profit by reselling his merchandise; that 
his customers get the best merchandise on the market and are assured 
of satisfaction. 

Par. 4. The said representations made by respondent are grossly 
exaggerated, deceptive, false, and misleading. In truth and in fact 
respondent does not fill orders promptly, nor does he ship the kind 
of merchandise described in; his catalog. Single garments cannot 
be obtained from him in all sizes, colors, and styles. His new mer- 
chandise is not of the latest style nor is his used merchandise always 
cleaned, pressed, and repaired before shipment to customers. Re- 
spondent does not replace merchandise which is returned as unsatis- 
factory. No experts select his merchandise nor has he a large capital 
with which to purchase large bankrupt stocks, close-out stocks, auc- 
tion stocks, and manufacturers’ samples direct from the source of 
supply and sell at a low price, and he does not purchase such stocks 
and samples and sell at a low price. Respondent does not lead all 
other merchants in values nor can agents make 500 percent profit by 
reselling his merchandise. His customers do not get the best mer- 
chandise on the market and cannot be assured of satisfaction. 

The true facts are the respondent buys his stock of merchandise on 
the open market from wholesale clothing merchants and junk dealers. 
Frequently respondent ships merchandise to fill his orders a month 
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or more after he receives the purchase price. A substantial amount 
of said shipments contain merchandise that is old, out of style, shop- 
worn, dirty, worn-out, valueless, and of a different color, age, quality, 
style, and condition from the merchandise ordered by his customers. 

Par. 5. The false and misleading representations used by the re- 
spondent, set forth herein, in connection with the sale of his mer- 
chandise have the capacity and tendency to and do mislead and 
deceive members of the purchasing public into the mistaken and 
erroneous belief that said representations are true. As a direct con- 
sequence of the false, deceptive, and misleading representations of the 
respondent, and the erroneous and mistaken beliefs induced thereby, 
the purchasing public has purchased a substantial amount of mer- 
chandise from the respondent with the result that substantial trade 
in said commerce has been diverted unfairly to the respondent from 
competitors engaged in the business of selling clothing and mer- 
chandise who truthfully advertise and represent the value, quality, 
age, color, size, style, and cleanliness of their merchandise. As a 
result thereof, injury has been and is now being done by the respond- 
ent to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond-. 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 24th day of May A. D. 1938, 
issued, and on May 26, 1938, served its complaint in this proceeding 
upon the respondent, Hyman Kadetsky, trading under the names of 
Acme Merchandise Co., and Liquidation Merchandise Co., charging 
him with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. On July 26, 1938, the re- 
spondent filed his answer, in which answer, he admitted all the ma- 
terial allegations of fact set forth in said complaint to be true and 
waived all intervening procedure and further hearing as to said 
facts. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on said complaint and the answer thereto, 
and the Commission having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 
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Paracraru 1. Respondent, Hyman Kadetsky, is an individual trad- 
ing under the names of Acme Merchandise Co. and Liquidation Mer- 
chandise Co., and is now and has been for more than 2 years last past 
engaged in the business of selling new and second-hand clothing and 
other merchandise. Respondent’s office and place of business is lo- 
cated at 1219 South Jefferson Street, in the city of Chicago, State of 
Illinois. Respondent causes said merchandise when sold to be shipped 
or transported from his aforesaid place of business in the city of 
Chicago, State of Illinois, to the purchasers thereof at their respective 
places of location in States of the United States other than the State 
of Illinois and in the District of Columbia. Respondent maintains, 
and during all the times mentioned herein has maintained, a course 
of trade in said merchandise so sold by him in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondent is, and at all times herein mentioned has been, 
in substantial competition with other individuals and with firms, part- 
nerships, and corporations engaged in the sale and distribution of 
similar merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. Among 
the competitors of the respondent in said commerce are many who 
truthfully advertise and represent the value, quality, age, color, size, 
style, and cleanliness of their merchandise, and who truthfully repre- 
sent the nature of their business and their business methods. 

Par. 3. In the course of his said business, as hereinabove described, 
and for the purpose of inducing the purchase of his merchandise, 
respondent has made extravagant, deceptive, false, and misleading 
statements concerning his business methods and concerning the value, 
quality, age, color, size, style, and cleanliness of his merchandise. Said 
statements and representations are made by means of advertisements 
inserted in newspapers, magazines, pamphlets, testimonials, letters, 
and catalogues, all circulated between and among the various States of 
the United States and in the District of Columbia. Among many, 
the following are typical examples of said advertisements: 


How are we able to quote such low prices? 

By the enormous purchasing power of our Cash Plan that permits us to Secure 
exceptional values in new and slightly used wearing apparel in Bankrupt Stocks, 
Close-Out Stocks, and Auction Stocks. 

STOP WORKING FOR OTHERS. Get into this big pay business that is 
better right now than ever before. Fill your order blank and mailtous * * * 
QUICK! Your order will be filled with care and Shipped promptly. 
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We guarantee to replace any merchandise returned to us within five days that 
is not satisfactory. 
Through the efforts of our best Experts we have selected a group of assorted 
quality merchandise at a very reasonable price. 
Acme leads all with Values. 
We have searched the markets of the nation for outstanding values which prac- 
tically guarantee your success. 
Late styles in Ladies Brand new Silk Dresses. 
Popular Models 
Best Quality Silk 
$18.00 per doz.—$1.55 each 
24.00 per doz.—2.05 each 
These are truly wonderful values. Smart, good looking, real silk dresses that 
will please every woman who must economize. The colors are right. The styles 
are right. 
Bargains in Women’s Returned Suits. 
Suits 
$12.00 per doz. $15.00 per doz. 
1.00 each 1.25 each 


Suits are going to be mighty popular this fall and this is a sure chance for you 
to cash in on big profits. Materials are very good. Styles are quite late. Hach 
garment is nicely pressed, cleaned and repaired. 

Amazing values in men’s tailored pants. Assorted sizes in a cheap, fast-Selling 
pant on which you can clean-up. 384¢ each. 

Don’t miss these amazing bargains * * * New merchandise * * #* 
Slightly used merchandise * * * Drugs and sundries. 


All of said statements, together with other similar statements and 
representations appearing in respondent’s advertising literature, but 
not set out herein, purport to be descriptive of respondent’s merchan- 
dise and his business methods. In all of his advertising literature 
and through other means, respondent represents that he fills orders 
promptly and that he ships the kind of merchandise described in his 
catalogue; that single garments may be obtained from him in all sizes, 
colors, and styles; that his new merchandise is of the latest style; that 
his slightly used merchandise is always cleaned, pressed and repaired 
before shipment; that he guarantees to replace any merchandise that is 
not satisfactory; that his experts carefully select assorted quality mer- 
chandise and that because of his large capital he is able to purchase 
large bankrupt stocks, close-out stocks, auction stocks, and manufac- 
turers’ samples direct from the source of supply and thus sell at a low 
price; that he leads all other merchants in values and that an agent can 
make 500 percent profit by reselling his merchandise; that his cus- 
tomers get the best merchandise on the market and are assured of 
satisfaction. 

Par. 4. The said representations made by the respondent are grossly 
exaggerated, deceptive, false, and misleading. In truth and in fact 
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respondent does not fill orders promptly, nor does he ship the kind 
of merchandise described in his catalogue. Single garments cannot 
- be obtained from him in all sizes, colors and styles. His new mer- 
chandise is not of the latest style nor is his slightly used merchandise 
always cleaned, pressed and repaired before shipment to customers. 
Respondent does not replace merchandise which is returned as unsat- 
isfactory. No experts select his merchandise nor has he a large capital 
with which to purchase large bankrupt stocks, close-out stocks, auction 
stocks, and manufacturers’ samples direct from the source of supply 
and sell at a low price, and he does not purchase such stocks and sam- 
ples and sell at a low price. Respondent does not lead all other mer- 
chants in values nor can agents make 500 percent profit by reselling 
his merchandise. His customers do not get the best merchandise on 
the market and cannot be assued of satisfaction. 

The true facts are that, the respondent buys his stock of merchan- 
dise on the open market from wholesale clothing merchants and junk 
dealers. Frequently respondent ships merchandise to fill his orders 
a month or more after he receives the purchase price. A substantial 
amount of said shipments contain merchandise that is old, out of 
style, shop-worn, dirty, worn-out, valueless, and of a different quality, 
age, color, style, and condition from the merchandise ordered by his 
customers. 

Par. 5. The false and misleading representations used by the re- 
spondent, set forth herein, in connection with the sale of ‘his mer-_ 
chandise have the capacity and tendency to and do mislead and 
deceive members of the purchasing public into the mistaken and erro- 
neous belief that said representations are true. As a direct conse- 
quence of the false, deceptive, and misleading representations of the | 
respondent and the erroneous and mistaken beliefs induced thereby, | 
the purchasing public has purchased a substantial amount of mer- | 
chandise from the respondent with the result that substantial trade | 
in said commerce has been diverted unfairly to the respondent from | 
competitors engaged in the business of selling clothing and mer- | 
chandise who truthfully advertise and represent the value, quality, | 
age, color, size, style, and cleanliness of their merchandise. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the , 
prejudice and injury of the public and of respondent’s competitors 
and constitute: unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ACME MERCHANDISE ©O., ETC. 873 


865 Order 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that he waives 
all intervening procedure, and further hearings as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Hyman Kadetsky, trading 
under the names of Acme Merchandise Co., and Liquidation Mer- 
chandise Co., or trading under any other name, his representatives, 
agents, and employees, directly or indirectly, in connection with the 
offering for sale, sale and distribution of his merchandise in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from representing: 

1. That he fills orders promptly and that he ships the kind of mer- 
chandise described in his catalog, when such is not the fact; 

2. That single garments may be obtained from him in all sizes, 
colors, and styles, when such is not the fact; 

3. That his new merchandise is of the latest style, when such is not 
the fact; 

4. That his slightly used merchandise is always cleaned, pressed, 
and repaired before shipment, when such is not the fact; 

5. That he will replace any merchandise that is not satisfactory, 
when such is not the fact; 

6. That his experts carefully select assorted quality merchandise 
and that he is able to purchase large bankrupt stocks, close-out stocks, 
auction stocks, and manufacturers’ samples direct from the source of 
supply and thus sell at a low price, when such is not the fact; 

7. That salesmen of respondent’s merchandise can make any profit 
in excess of the usual and customary profits earned by other salesmen 
of his merchandise under normal conditions and in the due course of 
business ; 

8. That he leads all other merchants in values and that his cus- 
tomers get the best merchandise on the market and are assured of 
satisfaction. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in: 
which he has complied with this order. 
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In THE MarTTER OF 


GUM, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3467. Complaint, June 22, 1938—Decision, Aug. 31, 1938 


Where a corporation engaged in manufacture and sale of assortments of chew- 
ing gum which were so packed and assembled as to involve use of a lottery 
scheme when sold and distributed to consumers thereof, and which included 
assortments composed of large number of pieces of gum, together with push 
card, for sale under a plan, and in accordance with said card’s explanatory 
legend, pursuant to which purchaser received for penny paid pieces of gum 
ranging in number from 1 to 20, in accordance with particular number 
pushed by chance, and last sale in each of first 3 sections of card received 5 
pieces, and last sale received 15, and other assortments involving lottery 
or chance feature similar to aforesaid, from which they varied in detail 
only— 

Sold to retailers for display and resale to purchasing public, in accordance 
with aforesaid sales plans, such assortments, and thereby supplied to and 
placed in the hands of others the means of conducting lotteries in the sale 
of its said products in accordance with such plans, contrary to an estab- 
lished public policy of the United States Government and in violation of 
the criminal laws, and in competition with many who, unwilling to offer 
and sell gum or other confections so packed and assembled, or otherwise 
arranged and packed for sale to purchasing public, us to involve a game of 
chance, or any other method of sale contrary to public policy, refrain there- 
from ; . 

With capacity and tendency to induce purchasers to buy its said product in pref- 
erence to gum or other confections offered and sold by its competitors, and 
with result that many dealers in and ultimate purchasers of such products 
were attracted by its said method and manner of packing same and by ele- 
ment of chance involved in sale thereof as above set forth, and thereby in- 
duced to buy its said gum, thus packed and sold by it, in preference to gum 
or other confections offered and sold by said competitors who do not use 
same or equivalent or similar method, and with tendency and capacity, be- 
cause of said game of chance, to divert to it trade and customers from its 
said competitors as aforesaid, exclude from chewing gum and confection 
trade all competitors who are unwilling to and do not use such or equivalent 
or similar method as unlawful, lessen competition in said trade, and create 
monopoly thereof in it and sueh other distributors of such products as use 
same or equivalent methods, deprive purchasing public of benefit of free 
competition in trade in question, and eliminate from said trade all actual 
and exclude therefrom all potential competitors who do not adopt and use 
such or equivalent methods: 

Held, That such acts and practices were all tosthe prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
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Mr. D. C. Daniel for the Commission. 
Mr. Harry Shapiro, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gum, Incorporated, 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Gum, Incorporated, is a corporation, 
organized and doing business under the laws of the State of Penn- 
sylvania, with its principal office and place of business located at 
3233 Woodland Avenue, Philadelphia, Pa. Respondent is now, and 
for some time last past has been, engaged in the manufacture of 
chewing gum and in the sale and distribution thereof to dealers. Re- 
spondent causes and has caused its said products, when sold, to be 
transported from its principal place of business aforesaid to pur- 
chasers thereof in various States of the United States and in the 
District of Columbia at their respective places of business. There 
is now, and has been for some time last past, a course of trade in 
such chewing gum by respondent in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of said business respondent is in 
competition with other corporations and with individuals and part- 
nerships engaged in the sale and distribution of chewing gum or 
other confections in commerce between and among various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent sells and has sold to dealers 
certain assortments of chewing gum so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. One of respondent’s assortments substantially 
illustrates the sales plan or method used in the sale and distribution 
of its chewing gum to the purchasing public, and is as follows: 

This assortment consists of 200 pieces of chewing gum together 
with a device commonly called a push card. Sales are 1 cent each. 
The card contains a number of partially perforated discs which are 
divided into four sections, Within each of such discs is printed a 
number. The card bears statements or legends informing purchasers 
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and prospective purchasers that the said pieces of chewing gum will 
be distributed in accordance with the numbers pushed, as follows: 


INUIMDCEEOERCCEIV.CS eee nae ee ee ee OsOCeSIOn Gum 


Numbers 10215 Hach Receives==s2222==.—- = 10 Pieces of Gum 
Numbers 20-25-30-35-40 Each Receive_________-_ 5 Pieces of Gum 
Numbers 45-50-55-60-65 Hach Receive-_-------_ 3 Pieces of Gum 
Numbers 70—75-80-85 Hach Receive____-________ 2 Pieces of Gum 
All Other Numbers Hach Receive___----------_-- 1 Piece of Gum 


Last Sale in Hach of First 3 Sections Completed Receives 5 Pieces of Gum 

LAST SALE ON CARD RECEIVES 15 PIECES OF GUM. 
The said numbers are effectively concealed from purchasers and 
prospective purchasers until a push has been made and the discs 
separated from the card. The said pieces of chewing gum are thus 
distributed to the purchasing public wholly by lottery or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of chewing gum involving a lottery or chance feature. Such 
assortments are similar to the one hereinabove described and vary 
only in detail. 

Par. 3. Retail dealers who purchase respondent’s said assortments 
of chewing gum directly, or indirectly, expose and sell the same to 
the purchasing public in accordance with aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its products in accord- 
ance with the sales plan hereinabove set forth. Said sales plan has 
the capacity and tendency to induce purchasers of such chewing gum 
to purchase respondent’s products in preference to chewing gum or 
other confections offered for sale and sold by its competitors. The 
sale of said chewing gum to the purchasing public by the method 
above described involves a game of chance, or the sale of a chance, 
to procure additional pieces of chewing gum without additional cost. 
The use by respondent of said method in the sale of chewing gum, 
and the sale of chewing gum by and through the use thereof, and by 
the aid of said method is a practice of the sort which is contrary 
to an established public policy of the Government of the United 
States and which is in violation of the criminal laws. The use by 
respondent of said method has a tendency and capacity unduly to 
hinder competition or create a monopoly in this, to wit: that the 
use thereof has the tendency and capacity to exclude from the chewing 
gum trade competitors who do not adopt and use the same or an 
equivalent or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell chewing gum or 
other confections in competition with respondent as above ee 
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are unwilling to offer for sale or sell chewing gum or other confec- 
tions so packed and assembled as above alleged, or otherwise arranged 
and packed for sale to the purchasing public so as to involve a game 
of chance, or any other method of sale that is contrary to public 
policy, and such competitors refrain therefrom. 

Par. 4. Many dealers in, and ultimate purchasers of, chewing gum 
or other confections are attracted by respondent’s said method and 
manner of packing said chewing gum and by the element of chance 
involved in the sale thereof, in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold 
by respondent in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondent who do not 
use the same or an equivalent or similar method. The use of said 
method by respondent has the tendency and capacity, because of said 
game of chance, to divert to respondent trade and customers from 
its said competitors who do not use the same or an equivalent or 
similar method; to exclude from said chewing gum and confection 
trade all competitors who are unwilling to and who do not use the 
same or an equivalent or similar method, because the same is unlaw- 
ful; to lessen competition in said chewing gum and confection trade; 
to create a monopoly of said chewing gum and confection trade in 
respondent and in such other distributors of chewing gum or other 
confections as use the same or an equivalent or similar method; and, 
to deprive the purchasing public of the benefit of free competition 
in said trade. The use of said method, by respondent, has the tendency 
and capacity to eliminate from said chewing gum and confection trade 
all actual competitors and to exclude therefrom all potential com- 
petitors who do not adopt and use the same or an equivalent or 
similar method. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 22, 1938, issued and served 
its complaint in this proceeding upon respondent, Gum, Incorporated, 
a corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. On July 
15, 1938. respondent filed its answer in which answer it admitted all 
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the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto; and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Gum, Incorporated, is a corporation, 
organized and doing business under the laws of the State of Penn- 
sylvania, with its principal office and place of business located at 3233 
Woodland Avenue, Philadelphia, Pa. Respondent is now, and for 
some time last past has been, engaged in the manufacture of chewing 
gum and in the sale and distribution thereof to dealers. Respondent 
causes and has caused its said products, when sold, to be transported 
from its principal place of business aforesaid to purchasers thereof 
in various States of the United States and in the District of Columbia 
at their respective places of business. There is now, and has been 
for some time last past, a course of trade in such chewing gum by 
respondent in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of said business respondent is in competition with other cor- 
porations and with individuals and partnerships engaged in the sale 
and distribution of chewing gum or other confections in commerce 
between and among various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent sells and has sold to dealers certain 
assortments of chewing gum so packed and assembled as to involve 
the use of a lottery scheme when sold and distributed to the consumers 
thereof. One of respondent’s assortments substantially illustrates the 
sales plan or method used in the sale and distribution of its chewing 
gum to the purchasing public, and is as follows: 

This assortment consists of 200 pieces of chewing gum together with 
a device commonly called a push card. Sales are 1 cent each. The 
card contains a number of partially perforated dises which are divided 
into four sections. Within each of such discs is printed a number. 
The card bears statements or legends informing purchasers and pros- 
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pective purchasers that the said pieces of chewing gum will be dis- 
tributed in accordance with the numbers pushed, as follows: 


INUMDCTY ORR ECELVES a= 5 t 2 ee 20 Pieces of Gum 
Numbers 10-15 Hach Receive____._-_____________ 10 Pieces of Gum 
Numbers 20-25-80-35-40 Each Receive_-__-_____- 5 Pieces of Gum 
Numbers 45-50-55-60-65 Each Receive___________ 3 Pieces of Gum 
Numbers 70-75-80-85 Each Receive_-_____________ 2 Pieces of Gum 
All Other Numbers Each Receive________-_______ 1 Piece of Gum 


Last Sale in Each of First 3 Sections Complete Receives 5 Pieces of Gum. 

LAST SALE ON CARD RECEIVES 15 PIECES OF GUM. 

The said numbers are effectively concealed from purchasers and pros- 
pective purchasers until a push has been made and the discs separated 
from the card. The said pieces of chewing gum are thus distributed 
to the purchasing public wholly by lottery or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of chewing gum involving a lottery or chance feature. Such 
assortments are similar to the one hereinabove described and vary 
only in detail. 

Par. 3. Retail deaiers who purchase respondent’s said assortments 
of chewing gum directly, or indirectly, expose and sell the same to 
the purchasing public in accordance with aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. Said sales plan has the capacity 
and tendency to induce purchasers of such chewing gum to purchase 
respondent’s products in preference to chewing gum or other confec- 
tions offered for sale and sold by its competitors. The sale of said 
chewing gum to the purchasing public by the method above described 
involves a game of chance, or the sale of a chance, to procure addi- 
tional pieces of chewing gum without additional cost. The use by 
respondent of said method in the sale of chewing gum, and the sale 
of chewing gum by and through the use thereof, and by the aid of 
said method is a practice of the sort which is contrary to an established 
public policy of the Government of the United States and which is 
in violation of the criminal laws. The use by respondent of said 
method has a tendency and capacity unduly to hinder competition or 
create a monopoly in this, to wit: that the use thereof has the tendency 
and capacity to exclude from the chewing gum trade competitors who 
do not adopt and use the same or an equivalent or similar element of 
chance or lottery scheme. Many persons, firms and corporations who 
make and sell chewing gum or other confections in competition with 
respondent as above alleged are unwilling to offer for sale or sell 
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chewing gum or other confections so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, or any other method of sale 
that is contrary to public policy, and such competitors refrain 
therefrom. 

Par. 4. Many dealers in, and ultimate purchasers of, chewing gum 
or other confections are attracted by respondent’s said method and 
manner of packing said chewing gum and by the element of chance 
involved in the sale thereof, in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold by 
respondent in preference to chewing gum or other confections offered 
for sale and sold by said competitors of respondent who do not use the 
same or an equivalent or similar method. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and customers from its said 
competitors who do not use the same or an equivalent or similar 
method; to exclude from said chewing gum and confection trade all 
competitors who are unwilling to and who do not use the same or an 
equivalent or similar method, because the same is unlawful; to lessen 
competition in said chewing gum and confection trade; to create a 
monopoly of said chewing gum and confection trade in respondent 
and in such other distributors of chewing gum or other confections 
as use the same or an equivalent or similar method; and, to deprive 
the purchasing public of the benefit of free competition in said trade. 
The use of said method, by respondent, has the tendency and capacity 
to eliminate from said chewing gum and confection trade all actual 
competitors and to exclude therefrom all potential competitors who 
do not adopt and use the same or an equivalent or similar method. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein alleged 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
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Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Gum, Incorporated, a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of chewing gum in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Selling and distributing chewing gum so packed or assembled 
that sales of such chewing gum to the general public are to be made 
or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of dealers, assortments of 
chewing gum which are used, or which may be used, without alteration 
or rearrangement of the contents of such assortments, to conduct a 
lottery, gaming device, or gift enterprise in the sale or distribution 
of chewing gum contained in said assortments to the public. 

3. Supplying to or placing in the hands of dealers, assortments of 
chewing gum together with a push card or other lottery device for 
use or which may be used in distributing or selling such chewing gum 
to the public at retail. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


SAMUEL STORES, INC. 


COMPLAINT, OPINION, AND ORDER OF DISMISSAL IN REGARD 10 THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3210. Oomplaint, Aug. 21, 1937—Decision, Sept. 2, 1938 


Unrarr Meruops or ComprritionN—‘FREE Goops” MrRcHANDISING—IN GENERAL 


The lawfulness, in connection with a merchandising plan, of “free goods” offers, 
recognized as powerful psychological magnets to draw trade and source from 
which merchant expects to benefit, either through immediate direct profit on 
some other article which must be purchased, or indirectly through increased 
good will and future patronage, depends on the terms of the offer and the 
underlying and surrounding facts, and the real test, except where the practice 
is employed by large concerns to eliminate weaker competitors, is whether 
there is a deception of the purchaser or use of a lottery method or chance 
device in distribution of such goods, in which event transaction would fall 
within purview of Federal Trade Commission v. Keppel & Bro., 291 U. 8. 304. 


UnFaiR MrErHops or COMPETITION—‘FREE Goops” MErRCHANDISING—PURCHASER 
DECEPTION—Goops’ Cost—CoNDITIONAL PuRCHASE MERCHANDISE—WHERE LIM- 
ITED SACRIFICE NORMAL PROFIT IN OFFER AND SALE 


Where the merchant, to attract new customers, sacrifices, for a limited period of 
time, portion of his normal profit on his entire line, he may receive no 
immediate direct profit from the transaction, and merchandise required to be 
purchased must bear not only its own cost and its own share of the general 
operating overhead, but also cost of the “free goods” and said goods’ over- 
head share, in which event “free goods” offer is hardly deceptive, since pur- 
chaser actually does obtain specified ‘free goods” at no additional cost over 
the ordinary and regular price of the merchandise required to be purchased, 
and, therefore, actually receives such goods without cost; the practice in 
such a case, in reality, being a convenient and impelling method of calling 
public attention to price reductions in goods which must be purchased. 


Unrarr Mrrxuops or Comprrrrion—‘FrEn Goons” MERCHANDISING—PURCHASER 
DrEcEPTION—Goops’ Cost—ConpbITIONAL PURCHASE MERCHANDISE—WHERE Cost 
RECOUPMENT BY PREJUDICIAL CHANGE IN PRICE OR QUALITY OF 

Purchaser has right to believe that merchant will not directly and immediately 

recover, in whole or in part, cost of the “free goods” by marking up price of 
article which must be purchased or substitution of inferior merchandise, 
and where merchant recovers any portion of cost of such “free goods” directly 
from the immediate transaction through use of such methods, there is neces- 
sarily deception of purchaser, since so-called “free goods” are not in any 


sense free. Sidndard Hducation Society vy. Federal Trade Commission, 302 
U, S512) 106: 
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Unrair METHODS or COMPETITION—“FREE Goons” MErRCHANDISING—PURCHASER 
DECEPTION—CONDITIONAL PREREQUISITES—INITIAL AND FULL DiscLosurE OBLI- 
GATION oF MERCHANT 


“Free goods” offers conditioned upon purchase of other merchandise or upon 
performance of a service sometimes appear, at first impression, to be uncon- 
ditional, through prominently featuring offer in such way as to obstruct or 
minimize condition attached thereto, with resulting deception of purchaser, 
at least in initial or “contact advertising” stages, and it is not sufficient that 
purchaser be made fully aware of any conditions before transaction is 
finally consummated, but he must be fully apprised of all the terms and 
conditions of the offer at its inception in order for there to be an assurance 
that no deception is involved in transaction, later full explanation not suf- 
ficing to correct vice of initial deception. Standard Education Society v. 
Federal Trade Commission, 302 U. S. 112, 115, 116; Holland Furnace Co. v. 
New Holland Machine Co., 24 F. (2d) 751, 753; Fairyfoot Products Co. v. 
Federal Trade Commission, 80 F. (2d) 684, 687. 


UNFAIR METHODS oF COMPETITION—‘FREE Goops” MERCHIANDISING—PURCHASER 
DECEPTION—CONDITIONAL PURCHASE MERCHANDISE—WHERE FULL INITIAL Dis- 
CLOSURE, ABSENT HLEMENT OF MoNopoty, LotrTery, Ficritious Prick MARKING, 
SUBSTITUTION OR OTHER DECEPTION 

Where, on complaint charging corporation engaged in interstate sale and dis- 
tribution of wearing apparel and other merchandise, and in operation of a 
chain of 80 or more stores, with practice of an unfair method of competition 
through use of such faise and misleading pretended “free goods” offers in 
advertising as “ * * * Sensational 2-day Get-Acquainted Gift Offer! 
Free! For ladies. For men. Free! All-weather sport coat with any pur- 
chase of $25.00 during Grand Opening Sale! * * *,” and “FREE! 
Choice of $6.95 dress or men’s shoes With any $25.00 purchase!,” in that, as 
alleged, cost of supposed “free goods” was covered in price of conditional 
merchandise involved, and said goods were, therefore, “not in any sense a 
gift or gratuity given to customers without cost to them,” it appeared that 
eost of said goods was charged to advertising budget of said corporation, 
and became part of its general operating overhead, terms and conditions were 
clearly and conspicuously stated, such goods were actually given to all 
purchasers making required purchase and in specified amount, customers 
were not restricted or limited, and prices of all merchandise sold prior to 
and after such “free goods” period were based on standard mark-up and 
were the same, merchant did not occupy monopolistic or near-monopolistic 
position, and deception was not present through substitution of inferior 
merchandise or otherwise: 

Held, That corporation in question fulfilled terms of its “free goods” offer by 
‘actually furnishing to every customer making any purchase in specified 
sum specifie article offered as “free goods,” and that offer did not, under 
circumstances involved, constitute unfair method of competition, and 
complaint dismissed. . 
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Before Mr. John. W. Norwood, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Katz & Sommerich, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Samuel Stores, Inc., 
a corporation, hereinafter referred to as respondent, has been for 
more than 1 year last past and is now using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act of Congress, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be to the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarny 1. Respondent, Samuel Stores, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
460 Fourth Avenue, New York City, N. Y. Respondent is now, and 
for more than 1 year last past has been, engaged in the business of 
manufacturing, advertising, selling, and distributing men’s clothing 
and women’s apparel and other articles. It now causes, and for more 
than 1 year last past has caused, its said products when manufactured 
to be shipped from its principal place of business in New) York City, 
in said State, through and into the several States of the United States 
other than the State of origin, where said products are delivered 
to retail stores owned and operated by respondent. 

Respondent, in the course and conduct of its said business, adver- 
tises and sells its said products to the consuming public through a chain 
of 380 or more retail stores owned and operated by it throughout the 
East and Middle West and in the District of Columbia. Among the 
retail stores so owned and operated by respondent is one located at 
731 Seventh Street N. W., Washington, D. C., known and designated 
as “Long’s” or “Long’s Credit Clothing.” 

Respondent’s method of sales is through advertisements and sales 
talks whereby it holds out to the public as an inducement to buy its 
merchandise an offer to give to each purchaser of $25 of said mer- 
chandise “Free” and without cost, the “Choice of a $6.95 dress or 
men’s shoes,” a “Ladies’ or men’s all-weather sport coat,” or other 
merchandise. 

Respondent is now, and for more than 1 year last past has been, in 
substantial competition with other corporations and with persons, 
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firms, and partnerships engaged in the sale of men’s clothing, women’s 
wearing apparel, and other articles similar to those sold by respondent 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, in soliciting the sale of and selling its said 
products, respondent now represents, and for more than 1 year last 
past has represented, in newspapers, magazines, pamphlets, circulars, 
letters, radio broadcasts, and other forms of advertising media having 
an interstate circulation, and in sales talks and on signs posted around 
its retail stores located in the several States of the United States and 
in the District of Columbia, as follows: 


GRAND OPENING TODAY! 


The Stage is Set—Today the curtain rises on the brilliant new Long’s Credit 
Store!! Sensational 2-day Get-Acquainted Gift Offer! Free! For ladies. For 
men. Free! All-weather sport coat with any purchase of $25.00 during Grand 
Opening Sale! Leave your Cash at Home! 


FREE! Choice of $6.95 dress or men’s shoes with any $25.00 purchase! 


Par. 3. In truth and in fact the cost of the “$6.95 dress or men’s 
shoes” and “Ladies’ or men’s all-weather sport coat,” or other mer- 
chandise, offered to be given “Free” to the purchaser by respondent 
with each purchase of $25 of said merchandise, bought as described 
in paragraph 2 hereof, is included in the said $25 paid for the mer- 
chandise purchased; and said so-called “Free” goods are not in any 
sense a gift or gratuity given to customers without cost to them. 

Par. 4. The representations of respondent as aforesaid are false 
and misleading and have had and do have a tendency and capacity 
to mislead and deceive members of the purchasing public into the mis- 
taken and erroneous belief that upon making purchases of specified 
amounts of respondent’s merchandise the articles advertised as “Gifts” 
will be received unconditionally and without cost, when such is not 
true in fact. ‘The said representations of respondent have had and 
do have the capacity and tendency to induce members of the purchas- 
ing public to buy respondent’s merchandise because of the erroneous 
beliefs engendered by said false and misleading representations, and 
to divert trade unfairly from competitors of respondent engaged in 
the sale of men’s clothes and women’s apparel and like merchandise 
similar to that sold by respondent in commerce in and among the 
various States of the United States and in the District of Columbia. 
Said acts and practices deceive the public and injure competitors who 
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do not misrepresent the conditions or terms upon which said sales 
are made. 

Par. 5. The above alleged acts and practices.of respondent are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


OPINION 


Acting pursuant to the authority of the Federal Trade Commission 
Act, the Commission issued its complaint charging the respondent 
with the use of unfair methods of competition through the use of 
“free goods” advertising as a part of its merchandising plan. The 
respondent answered that the “free goods” referred to in its advertis- 
ing were actually furnished to the purchasers of its other merchandise 
in conformity with its advertisements. The question in this case is 
whether, under all the circumstances, the offering of the so-called 
“free goods,” which was conditioned upon the purchase of other 
merchandise, is an unfair method of competition. 

Respondent is engaged in the interstate sale and distribution of 
wearing apparel and other merchandise. It operates a chain of 30 or 
more stores, and in the operation of its business it is in competition 
with competitors selling similar merchandise in interstate commerce. 

Through various advertising media the respondent represented that 
for a limited time it would give certain specified merchandise free with 
the purchase of any other merchandise in a specified amount. The 
evidence shows the cost of the articles designated as “free” and which 
were given in connection with the purchase of other merchandise in 
a specified sum was charged to respondent’s advertising budget and 
became a part of the general operating overhead of the business. The 
advertisements used by the respondent clearly and conspicuously stated 
the terms and conditions under which the so-called “free goods” could 
be obtained by customers. The “free goods” were actually given to 
all purchasers who made the required purchase in the specified amount, 
thereby fulfilling the conditions upon which the gift was predicated. 
The customers were not in any way restricted or limited as to the 
articles of merchandise bought in making the purchase required in 
order for the customer to be eligible for the “free goods.” The prices 
of all merchandise sold during the time when such “free goods” adver- 
tising was being carried on were based on a standardized mark-up and 
were the same both before and after the periods during which the 
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special offer was in effect, and the respondent fulfilled the terms of its 
“free goods” offer by actually furnishing to each customer making 
any purchase in a specified sum the specific article offered as “free 
goods.” 

The lawfulness of an offer of “free goods” in connection with a 
merchandising plan depends on the terms of the offer and the under- 
lying and surrounding facts. 

“Free goods” offers are recognized as powerful psychological mag- 
nets to draw trade and undoubtedly the merchant expects to benefit 
thereby, either through an immediate direct profit on some other arti- 
cle which must be purchased or indirectly through increased goodwill 
and future patronage. 

Where the merchant, for the purpose of attracting new customers, 
sacrifices, for a limited period of time, a portion of his normal profit 
on his entire line, he may receive no immediate direct profit from the 
transaction. In fact, the merchandise required to be purchased must. 
bear not only its own cost and its own share of the general operating 
overhead, but also the cost of the “free goods” and its share of the over- 
head. Under such circumstances, the “free goods” offer is hardly de- 
ceptive, for the purchaser actually does obtain the specified “free 
goods” at no additional cost over the ordinary and regular price of the 
merchandise required to be purchased. As far as the purchaser is con- 
cerned, therefore, he actually receives the “free goods” without cost. 
In reality the practice in such a case is a convenient and impelling 
method of calling attention of the public to price reductions in the 
goods which must be purchased. 

There are, however, many conditional “free goods” offers which 
result in deception of the purchaser. In some instances, the merchant 
will increase the advertised price of the article required to be pur- 
chased over the ordinary and customary selling price in an amount 
sufficient to offset, in whole or in part, the cost of the “free goods.” 
In other cases, the merchant will substitute inferior merchandise for 
that ordinarily and customarily sold at the designated price involved 
in the transaction, thus recovering, in whole or in part, the cost of the 
“free goods.” In cases of this type the purchaser has a right to believe 
that the merchant will not directly and immediately recover, in whole 
or in part, the cost of the “free goods” by the marking up of the price 
of an article which must be purchased or substitution of inferior mer- 
chandise. Ifa merchant recovers any portion of the cost of the “free 
goods” directly from the immediate transaction through the use of 
such methods, there is necessarily a deception of the purchaser, for the 
so-called “free goods” are not in any sense free. The recent decision 
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of the Supreme Court in the Standard Education Society case (302 
U.S. 112, 116) indicates no sympathy whatever for such practices: 

The practice of promising free books where no free books. were intended to be 
given, and the practice of deceiving unwary purchasers into the false belief that 
loose-leaf supplements alone sell for $69.50, when in reality both books and sup- 
plement regularly sell for $69.50, are practices contrary to decent business 
standards. To fail to prohibit such evil would be to elevate deception in business 
and to give to it the standing and dignity of truth. (Italics supplied. ) 

Other offers of “free goods” conditioned upon the purchase of other 
merchandise or upon the performance of a service sometimes appear, 
at first impression, to be unconditional offers of “free goods.” This 
is brought about by prominently featuring the “free goods” offer in 
such a way as to obscure or minimize the condition attached thereto, 
with a resulting deception of the purchaser, at least in the initial or 
“contact advertising” stages. It is not sufficient that the purchaser 
be made fully aware of any conditions before the transaction is finally 
consummated. He should be fully apprised of all of the terms and 
conditions of the offer at its very inception, in order for there to be 
an assurance that no deception is involved in the transaction. Any 
deception of the purchaser, whether occurring during the initial stages 
of the transaction, that is, in the advertisement first attracting the 
customer’s attention to the “free goods” offer, or at any other stage 
of the transaction, is sufficient to render unlawful any so-called “free 
goods” offer, even though all terms and conditions may be later fully 
explained. Standard Education Society v. F. T. C., 302 U.S. 112, 115- 
116; Holland Furnace Co. v. New Holland Machine Co., 24 F. (2d), 
751, 753; Fairyfoot Products Co. v. F. T. C., 80 F. (2d), 684, 687. 

In the event the nature of the goods to be given or the manner of 
distribution thereof depend in any way on chance, the transaction 
would be in the nature of a lottery and within the purview of the case 
of F.T.C.v. Keppel & Bro., 291 U.S. 304. 

The real test, except where the practice is employed by large con- 
cerns to eliminate weaker competitors, is whether there is a deception 
of the purchaser or use of a lottery method or chance device in the 
distribution of the “free goods.” Where, as in this case, advertisements 
offering the “free goods” clearly and conspicuously state the terms 
and conditions under which the “free goods” may be secured, the 
merchant does not occupy a monopolistic or near-monopolistic position, 
the “free goods” are not distributed by lot or chance, and there is no 
deception through fictitious price marking of the goods sold, or 
through substitution of inferior merchandise, or otherwise, the strc 
goods” offer does not constitute in the opinion of the Oonireidswae an 


unfair method of competition, and the complaint is accordingly 
dismissed. 
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ORDER OF DISMISSAL 


This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the answer of respondent, the testimony 
taken in support of the allegations of the complaint and in opposition 
thereto, and the briefs and oral arguments of counsel for the Com- 
mission and for the respondent, and the Commission being now fully 
advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed for the reasons set forth in the written opinion of the 
Commission filed simultaneously herewith. 
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In THE MATTER OF 


GOTHAM SALES COMPANY, INC., ET AL. 


PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC; 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3120. Complaint, Apr. 30, 1937—Decision, Sept. 3, 1938 


. 
Where a corporation and five individuals, officers, directing heads and sole 


(a) 


(b) 


stockholders thereof, engaged as wholesale dealers in a variety of peddlers’ 
and retailers’ supplies, including cosmetics, perfumes, dental, and shaving 
creams, toilet accessories, spices, extracts, and similar household notions, 
and in sale and distribution thereof in commerce among the various States 
and in the District of Columbia, in substantial competition with others 
engaged in sale and distribution of similar products in commerce as afore- 
said, and including manufacturers, sellers, and distributors of like and 
similar products who refrain from advertising or representing, through their 
eatalogs and other advertising media, that their merchandise has a merit, 
origin, or value which it does not have, or falsely that they are manufac- 
turers; in advertising their said commodities through catalogs, price lists, 
and other printed matter published, issued and circulated through the mails 
to their customers and prospective customers in the various States and in 
said District— 

Represented, through fictitious pricing and other means, that their products 
were customarily and regularly sold at prices greatly in excess of those 
for which they were actually ordinarily and customarily offered and sold 
to ultimate purchasers, and greatly in excess of the true and actual retail 
value thereof, and that their dental and shaving creams were put up in 
“Giant” sizes, and to dealer customers that they could make introductory 
combination offers to the public of “Free” goods in connection with merchan- 
dise sold them by said corporation and individuals, facts being it was not 
contemplated or intended that products in question would be sold for ficti- 
tious prices represented, but said prices were thus advertised and held out 
as customary and regular in order to place in hands of retailers means and 
instrumentality whereby purchasing public might be deceived and misled 
into belief that it was buying merchandise at price lower than that at which 
it was ordinarily sold, aforesaid creams were not put up in sizes known to 
trade and purchasing public as “Giant” sizes, but in same ‘sizes in which 
similar products were ordinarily packed by competitors who do not thus 
describe the same, and products thus represented as “Giant 50¢ size” did 
not have any such resale value or price or usually and customarily sell for 
any such sum, and sale price of supposed “free” articles was covered in that 
paid for others included in particular deal; 

Represented, through such designations as “Dr. Ross’—Dental Creams” and 
“Dr. Sach’s—Dental Creams,” that products in question were made under 
formula perfected by member of medical or dental profession and made 
under supervision and direction of a doctor and that they had, as a result 
thereof, superior or special qualities, and through use of such words as 
“Odeurs de Paris,” “Perfumes of France,” “Parfums de Paris,” in referring 
in catalogs and other advertising literature to perfumes sold by them, and 
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through prominent display of words “Paris” and “France,” that products in 
question were made in and imported from said country, facts being various 
products in question, thus referred to, were neither, as case might be, made 
in accordance with the formula perfected by a member of aforesaid pro- 
fessions, nor under supervision of a doctor, and did not possess sup rior 
qualities as result of such formula or supervision, and perfumes in question 
were imitations made, compounded, and bottled in the United States; 


With effect of confusing and misleading public with respect to true facts and 


(c) 


into erroneous and mistaken belief that it could secure some of their prod- 
ucts free, that some were packaged in larger sizes than similar products of 
competitors, or were composed of superior ingredients and made under 
supervision of a doctor, etc., and with special or scientific properties as a 
result of such medical advice or supervision, and that they imported certain 
of their perfumes, and that retail prices advertised in connection with the 
sale of their said products represented the true value or selling price thereof, 
and, in accordance with the custom and belief of many years’ standing, that 
in purchasing said products thus offered they were securing a bargain not 
ordinarily obtainable in usual course of trade; and 

Represented, as case might be, through use of various trade names including 
words “Laboratories,” “Food Products,” “Institute,” and “Manufacturing,” 
and through use of word “Manufacturers” on letterheads and circulars, order 
blanks, and general business stationery, that they owned, operated, and 
controlled laboratories wherein they nvade the products sold by them, facts 
being they made none of said products, but bought same from various manu- 
facturers and were not manufacturers, in ordinary and accepted sense of 
term, of products thus sold and distributed, nor owners and operators of 
laboratories, and did not directly and absolutely, or in any other manner, 
control any factory, plant, or laboratory wherein were made their various 
products as aforesaid ; 


With result of placing in hands of peddlers and retailer buyers instrument and 


means whereby they might commit a fraud upon substantial portion of 
purchasing public by enabling such dealers to represent and offer for sale and 
sell said household products and notions as genuinely superior or imported 
products, produced by manufacturers thereof with intent of selling same 
in usual course of trade to general purchasing public at and for approxi- 
mately same retail prices advertised by the manufacturer, and of misleading 
substantial portion of purchasing public in several States and in said District 
by inducing them mistakenly to believe that merchandise described as afore- 
said sold at retail prices and had retail values close approximating those 
represented, that products in question, as case might be, were composed of 
superior ingredients and were packaged in larger sizes than similar goods 
of competitors, and that they gave certain merchandise free and had “free” 
deal transactions, and were manufacturers and owned and operated labora- 
tories and were importers of perfumes from France and other foreign coun- 
tries, and of inducing substantial number of retail merchants and consumer 
purchasers to buy products offered, sold, and distributed by them on account 
of such erroneous and mistaken beliefs, and of thereby unfairly diverting 
trade to them from similarly engaged competitors who do not, as hereinbefore 
set forth, misrepresent the facts with respect to their goods and status; to 
the substantial injury of competition in commerce: 


Held, That such acts and practices were to the prejudice of the public and com- 


petitors and constituted unfair methods of competition. 
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Before Mr. John W. Addison, Mr. William OC. Reeves, and Mr. 
Edward EF. Reardon, trial examiners. 

Mr. Joseph QO. Fehr for the Commission. 

Mr. Samuel J. Ernstof{, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Gotham Sales Co., 
Inc., a corporation, also trading as Universal Merchandise Co., Tip 
Top Laboratories, Scientific Food Products Co., Prize Medal Labora- 
tories, Scientific Beauty Institute, RX Manufacturing Co., Scientific 
Laboratories, Lady Fair Laboratories; and Harry J. Gottsegen, 
Alfred Gottsegen, Max Gottsegen, Martin Gottsegen, and Alexander 
Gottsegen, individually and as copartners trading as Universal Mer- 
chandise Co., Tip Top Laboratories, Scientific Food Products Co., 
Prize Medal Laboratories, Scientific Beauty Institute, RX Manu- 
facturing Co., Scientific Laboratories, Lady Fair Laboratories, and 
as officers of Gotham Sales Co., Inc., hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. Respondents Harry J. Gottsegen, Alfred Gottsegen, 
Max Gottsegen, Martin Gottsegen, and Alexander Gottsegen, for more 
than 3 years last past have been, and are now, individually and as 
copartners, doing business under the trade names Universal Merchan- 
dise Co., Tip Top Laboratories, Scientific Food Products Co., Prize 
Medal Laboratories, Scientific Beauty Institute, RX Manufacturing 
Co., Scientific Laboratories, and Lady Fair Laboratories, with their 
principal office and place of business located at 37 Union Square, in the 
city of New York, State of New York. They have also for more than 
5 years last past maintained branch offices located in the city of Chicago, 
State of Illinois; in the city of New Orleans, State of Louisiana; and 
in the city of San Francisco, State of California. 

Par. 2. Respondent, Gotham Sales Co., Inc., is a corporation organ- 
ized on or about December 15, 1935, under and by virtue of the laws of 
the State of New York, with its principal office and place of business 
located at 387 Union Square, in the city of New York, State of New 
York. In the conduct of its business as hereinafter described said 
respondent trades under its own corporate name and also under the 
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trade names Universal Merchandise Co., Tip Top Laboratories, Scien- 
tific Food Products Co., Prize Medal Laboratories, Scientific Beauty 
Institute, RX Manufacturing Co., Scientific Laboratories, and Lady 
Fair Laboratories. 

In the course and conduct of its said business it is now, and has been 
at all times since its incorporation, in substantial competition with 
other corporations and with firms, partnerships, and individuals en- 
gaged in the sale and distribution of household products and notions, 
in commerce between and among various States of the United States, 
and in the District of Columbia. Its officers, since its organization, 
have been and still are, the respondents Harry J. Gottsegen, Alfred 
Gottsegen, Max Gottsegen, Martin Gottsegen, and Alexander Gottse- 
gen. The above-named individuals cooperate and participate in the 
direction of the herein described sales policies and business practices 
and activities of the corporate respondent. 

The said respondent corporation, trading under its own name and 
under the aforesaid trades names, has been since December 15, 1985, 
and the said individuals, individually and as copartners, trading under 
said various trade names, have been for more than 3 years last past, 
and all of said respondents are now engaged in business as wholesale 
dealers in a variety of peddlers’ and retail dealers’ supplies, including 
cosmetics, perfumes, dental and shaving creams, toilet accessories, 
spices, extracts, and similar household notions, and in the sale and 
distribution thereof in commerce between the various States of the 
United States, and in the District of Columbia. All of said respond- 
ents cause, and have caused, said products when sold by them to be 
shipped from their principal place of business and branches thereof 
in said cities of New York, Chicago, New Orleans, and San Francisco, 
into and through other States of the United States, to the purchasers 
thereof located in such States other than the States of New York, [h- 
nois, Louisiana, and California. 

In the course and conduct of their said businesses they are, and have 
been, in substantial competition with corporations, firms, partnerships, 
and individuals engaged in the sale and distribution of a variety of 
similar household products and notions, in commerce between and 
among the various States of the United States, and in the District of 
Columbia. 

Par. 3. In the caurse and conduct of their businesses as aforesaid, 
the respondents, in soliciting the sale of and in selling their commodi- 
ties, and for the purpose of creating a demand upon the part of the 
consuming public for said commodities, now cause and have caused 
their commodities to be advertised through the medium of catalogs, 
price lists, and other printed matter published, issued, and circulated 

185514™—40—yoL, 27——59 


894 FEDERAL TRADE COMMISSION DECISIONS 


Complaint OF EEC: 


through the United States mails, to their customers and prospective 
customers in the various States of the United States and in the 
District of Columbia. 

Par. 4. In the aforesaid ways and by the aforesaid means, respond- 
ents make and have made to the general public many false and mis- 
leading statements with reference to the commodities offered by them 
for sale. Many articles and items of merchandise listed in said 
catalogs and price lists are described as possessing retail values or 
prices greatly in excess of the actual selling price by respondents to 
retailers or other purchasers, and greatly in excess of the actual 
value or price thereof. A number of the said items and articles of 
merchandise described in the aforesaid catalogs have fictitious retail 
prices stamped or printed on the labels attached thereto, or on the 
containers in which they are offered for sale and sold to the public. 

Representative of such statements and representations made by the 
respondents in their advertising literature and on containers re- 
garding the selling price and value of the commodities thus offered 
by them for sale are the following: 

Rio-Rita Skin and Complexion Soap. Richly Scented. Refreshing and 
Luxurious. Price 50¢. 

4-Piece Stropper Outfit—Consists of 1 stropper for all make blades, 1 genuine 
Pigskin Leather strop with swivel, 1 box of Strop Dressing in tin foil (in box), 
1 large Display Printed Carton that holds entire Outfit. A good 50¢ outfit and 
a knockout at 25¢. 

Tip Top Tooth Brush. Sanitary * * * Sterilized. 15¢ ; 

Dental Creams—a beautiful range of popular 25¢ and 35¢ tubes. * * * 

Chewing Laxatives—20 envelopes on a display card. (Yields $1.00) 

United Blades Brushless Shaving Cream. Price 50¢. 

Flavoring Extracts—Vanilla, Lemon, Almond * * *, Packed in tall panel 
bottles. 2 dozen to a shipping case. 4 0z. (Label priced 50¢) 8 oz. (Label 
priced $1.00) 
aa Pride Flavor. 8 Fluid oz. Imitation Vanilla Flavor. * * * Value 


Pipe Sets—4 pieces—Hach set in a colorful modernistic box. A handsome 
flash with a retail value of $2.50. 


Old Gotham Old Fashioned Needle Book * * *. Bach book inserted in 
individual envelope marked 75¢ each. A very handsome flash, 


The respondents further make false and misleading statements in 
the advertising literature hereinabove referred to, through the use of 
the words “Free” and “Free Deal,” thus representing to purchasers 
and prospective purchasers of respondents’ said produets that re- 
spondents furnish some of their products without cost. 

Par. 5. In truth and in fact, said “Rio-Rita Skin and Complexion 
Soap” which is price marked 50 cents per box actually is sold to the 
retail trade for 714 cents per box; 4-piece stropper outfits which are 
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price marked 50 cents actually are sold to the retail trade for $1.20 
for 1 dozen outfits complete; Tip Top tooth brushes which are price 
marked 15 cents each actually are sold to the retail trade for 7 cents 
each; dental creams which are price marked 35 cents per tube actu- 
ally are sold to the retail trade for 66 cents per dozen tubes; chewing 
laxatives which are price marked 5 cents per envelope actually are 
sold to the retail trade for 15 cents for a display card of 20 envelopes; 
“United Blades Brushless Shaving Cream” which is price marked 
50 cents actually is sold to the retail trade for 90 cents a dozen; 
flavoring extracts (all flavors) 4-ounce size which is price marked 
50 cents actually is sold to the retail trade for 60 cents per dozen 
bottles and 8-ounce size which is price marked $1 actually is sold to. 
the retail trade for 84 cents per dozen bottles; “Mothers Pride: 
Flavor” which is price marked $1 per bottle actually is sold to the 
retail trade for $1.20 per dozen bottles; pipe sets which are price 
marked $2.50 actually are sold to the retail trade for 60 cents per set; 
and the “Old Gotham Old Fashioned Needle Book” which is price 
marked 75 cents actually is sold to the retail trade for 60 cents per 
dozen. 

No merchandise is given away free by said respondents, but the: 
sales price of the article or articles purported to be offered “free” is: 
taken up into the cost of the other article or articles in the sales: 
deal. 

The respective items above referred to are usuallv and customarily 
sold to retail dealers or peddlers for the retail prices above indicated. 
The said retail prices at which the products are actually sold to 
retail consumers do not appear on the containers. 

The said catalogs of respondents contain many other instances 
where fictitious retail prices or values are imprinted upon the product 
itself, its label or carton. 

Par. 6. The said catalogs and other advertising literature also offer 
for sale “Giant” sizes of dental and shaving creams. Characteristic 
of such advertising is the following: 


RX Dental Cream. A new line of Creams. 
Giamte 0G Sizes ost poe eee a dozen $1 


The statements and representations in such catalogs that their said 
dental and shaving creams are put up in “Giant” sizes were and are 
inaccurate and misleading. In fact, said dental and shaving creams 
are not put up in sizes known to the trade and purchasing public as 
“Giant” sizes and said products as packaged do not have a retail value: 
or price approaching 50 cents each. 


896 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 20 PRA: 


Among other statements and representations made by the respond- 
ents regarding the commodities offered by them for sale are the 
following : 

Dental Creams__---~--~- Dr. Sach’s ; and 
Dental Creams__------—- Dr. Ross’. 


Through the use of designations such as “Dr. Ross” and “Dr. Sach’s” 
respondents represent that said products are made from a formula of 
a member of the medical or dental profession and are made under 
the supervision and direction of a doctor and have superior or special 
qualities which are the result of medical advice or service. 

The products so marked, stamped, branded, advertised, and sold 
in interstate commerce were not and are not made in accordance with 
the design or formula of a member of the medical or dental profession. 
Said products are not made under the supervision of a doctor, as 
represented, and do not contain special or scientific features which — 
were or are the result of medical advice or service. 

Par. 7. The said catalogs and other advertising literature published 
and distributed by the respondents also contain other instances of 
misleading descriptions and misrepresentations of their commodities. 
Among them are the following: 

“Three Charms Turtle Oil Tissue Cream” bearing the inscription 
“Scientific Beauty Institute, New York, Chicago”—described as “An 
outstanding product made with pure imported South Sea Turtle Oil.” 

“RX—72 Cod Liver Oil,” represented to be “Pure Imported Nor- 
wegian.” ; 

“RX—71 Russian Mineral Oil” represented to be “Genuine Import- | 
ed Russian Mineral Oil, U. S. P. Heavy.” | 

“RX—12 Olive Oil” represented to be “Highest Grade imported 
oil” and described in catalogs as “Pure imported oil in fancy bottles, 
finest. quality.” | 

On boxes containing perfume marked “Odeurs de Paris,” ‘“Perfums | 
of France,” “Parfums de Paris,” some containing also an atomizer, 
the words “Paris” or “France” are prominently Peatined on both the 
bottle and the container. 

For many years a substantial part of the consuming public has) 
had, and still has, and has so expressed, a marked preferenes for 
eerie) cod liver oil, and mineral and olive oils which are manu-| 
factured or compounded in foreign countries. | 

In truth and in fact, neither the aforesaid commodities nor their 
ingredients are manufactured in France or in any other foreign 
country, as represented. The above-described products are domestic 
products made and compounded in the United States. 


5 
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Par. 8. Over a period of many years, manufacturers in many 
trades have adopted and followed the custom of marking or stamping 
on the article or item of manufacture, or on the container thereof, the 
retail price at which the said manufacturers suggest that the retailer 
should sell the item or article to the ultimate consumer purchaser. 
The public generally understands this custom and has been led to and 
does place its confidence in the price-marking so stamped and the 
representations so made as to the quality of the product, to the extent 
that it purchases a substantial volume of merchandise in reliance 
on this aforesaid custom. 

For many years a substantial portion of the consuming public has 
had and has expressed a marked preference for dental creams, shav- 
ing creams, toilet articles, and similar household notions which are 
composed of superior ingredients produced by manufacturers for 
sale at prices in excess of the general and usual range of prices for 
similar products or for products made of inferior ingredients. Said 
manufacturers, following the custom herein detailed have marked or 
stamped the suggested retail prices on said products to indicate the 
superior quality and character of the product and its higher value. 

Whenever a genuinely superior product so stamped or marked with 
the retail price thereon is offered for sale at a substantially reduced 
price, the purchasing public is led to believe and does believe that 
in purchasing said product it is securing a bargain not ordinarily 
obtainable in the usual course of trade. The purchasing public has a 
preference for purchasing genuinely superior products sold at less 
than the customary retail prices thereof over ordinary products sold 
for their regular price which is lower than the normal retail value 
of the superior products in the customary course of trade. 

The retail prices so stamped or printed as aforesaid upon re- 
spondents’ products are greatly in excess of the actual selling price 
of the said items or articles of merchandise by the retailer to the 
consuming public and are in excess of their true and actual value. 
The retail prices so stamped or printed as aforesaid are false and 
fictitious and in no sense represent either the true value or the true 
selling price of the articles so price marked. 

Par. 9. The respondents, in soliciting the sale of and selling their 
commodities for the purpose of creating a demand on the part of 
the consuming public for such commodities, now represent and have 
for more than 1 year last past represented, through the use of the 
various trade names herein set out and through the use of the words 
‘Manufacturers and Importers” on letterheads and circulars, order 
blanks, and general business stationery that they are manufacturers 
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and importers, and that they own, operate, and control laboratories 
wherein they compound the products which they sell. 

In truth and in fact, the above representations of the respond- 
ents are false in that the respondents, under their various trade 
names, or in any other manner, are not in any sense whatsoever 
manufacturers of any of the aforementioned products. They are not 
owners and operators of laboratories, as represented by them; nor 
are they in any sense whatsoever importers of the various articles 
distributed and sold by them. They do not directly and absolutely, 
or in any other manner, control any factory, plant, or laboratory 
wherein the various products sold by them are compounded or 
manufactured. 

Par. 10. The aforesaid false and misleading statements and repre- 
sentations, together with the aforesaid false and fictitious price 
markings, on the part of the respondents, place in the hands of the 
aforesaid peddlers and retailers buying for resale, an instrument and 
means whereby said peddlers and retailers may commit a fraud upon 
a substantial portion of the consuming public, by enabling such 
dealers to represent and offer for sale and sell respondents’ said 
household products and notions as being genuinely superior, or im- 
ported products produced by the manufacturer thereof with the 
intent and purpose of selling the said products in the usual course 
of trade to the general consuming public at and for approximately 
the retail price stamped on said products or on their containers. 

Par. 11. There are, among the competitors of the respondents in 
commerce, as described herein, manufacturers and distributors of like 
and similar products who truthfully advertise and represent the 
nature, merit, and value of their respective products and the nature 
and size of their business. There are also among the competitors of 
respondents manufacturers and distributors of like and similar prod- 
ucts who refrain from advertising or representing through their cata- 
logs and other advertising media, and through fictitious price mark- 
ings, that the merchandise offered for sale by them has a merit, 
origin, or value that it does not have. 

Par. 12. The effect of the foregoing false and misleading repre- 
sentations and acts of the respondents in selling and offering for 
sale such items of merchandise as hereinbefore referred to, is to mis- 
lead a substantial portion of the purchasing and consuming public 
in the several States of the United States, and in the District of 
Columbia, by inducing them to mistakenly believe that the merchan- 
dise so described sells at retail prices and has retail values closely 
approximating the prices stamped thereon; that said products are 
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composed of superior ingredients; that respondents give certain mer- 
chandise “free” and that respondents have “free deal transactions” ; 
that respondents are manufacturers and own and operate laboratories; 
and that respondents are importers of perfumes and cod liver, min- 
eral and olive oils, and other toiletries from France, Norway, Russia, 
and other foreign countries. 

The foregoing false and misleading statements and representations 
on the part of said respondents have induced and still induce a sub- 
stantial number of retail merchants as well as the consumer pur- 
chasers of said commodities to buy the products offered for sale, 
sold, and distributed by respondents, on account of the aforesaid 
erroneous and mistaken beliefs. As a result thereof trade has been 
unfairly diverted to respondents from those competitors engaged in 
similar businesses, referred to in paragraph 11 above. As a conse- 
quence thereof, substantial injury has been and is being done by 
respondents to competition in commerce between and among the 
various States of the United States. 

Par. 13. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and respondents’ 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND OrprR 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 30, 1937, issued and served 
its complaint in this proceeding upon respondents, Gotham Sales Co., 
Inc., a corporation, also trading as Universal Merchandise Co., Tip 
Top Laboratories, Scientific Food Products Co., Prize Medal Labora- 
tories, Scientific Beauty Institute, RX Manufacturing Co., Scientific 
Laboratories, Lady Fair Laboratories; and Harry J. Gottsegen, Al- 
fred Gottsegen, Max Gottsegen, Martin Gottsegen, and Alexander 
Gottsegen, individually and as copartners trading as Universal Mer- 
chandise Co., Tip Top Laboratories, Scientific Food Products Co., 
Prize Medal Laboratories, Scientific Beauty Institute, RX Manufac- 
turing Co., Scientific Laboratories, Lady Fair Laboratories, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Joseph C. Fehr, James McKeag, and Joe L. Evins, 
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attorneys for the Commission, and in opposition to the allegations of 
the complaint by Samuel J. Ernstoff, attorney for the respondents, 
before John W. Addison, W. C. Reeves, and Edward E. Reardon, ex- 
aminers of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Subsequently a stipulation of facts was entered 
into between Samuel J. Ernstoff, attorney for respondents, and W. T. 
Kelley, the Commission’s chief counsel, subject to the Commission’s 
approval. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony, and other evidence and brief of counsel for the 
Commission (brief on behalf of respondents having been waived and 
oral argument not having been requested), and on the aforesaid stipu- 
lation of facts, which said stipulation has been approved by the Com- 
mission; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, Harry J. Gottsegen, Alfred Gottsegen, 
Max Gottsegen, Martin Gottsegen, and Alexander Gottsegen, all 
brothers, for more than 5 years last past have been, and are now indi- 
vidually and as copartners, doing business under the trade name 
Universal Merchandise Co., with their principal office and place of 
business located at 37 Union Square, New York City, N. Y. 

Par. 2. Gotham Sales Co., Inc., the corporate respondent, was 
organized on or about January 1, 1936, under the laws of the State 
of New York. Its principal office and place of business is at 37 
Union Square, New York City, N. Y. Said respondent corporation, 
trading under its own name and as Universal Merchandise Co., and 
the aforesaid individual respondents, individually and as copart- 
ners, also trading as Universal Merchandise Co., are now, and for 
several years have been, engaged in business as wholesale dealers 
in a variety of peddlers’ and retail dealers’ supplies, including cos- 
metics, perfumes, dental and shaving creams, toilet accessories, spices, 
extracts, and similar household notions, and in the sale and distribu- 
tion thereof in commerce between and among the various States 
of the United States, and in the District of Columbia. The five 
individual respondents, all brothers, are the officers and directing 
heads of said corporation, and otherwise cooperate and participate 
in the direction of the sales policies and business practices and 
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activities of the corporate respondent. Said brothers are the sole 
stockholders in and are, respectively, president, vice president, sec- 
retary, treasurer, and assistant treasurer of said respondent. cor- 
poration, which was incorporated for $100,000 and is now doing a 
$900,000 yearly business. 

Beside their principal place of business in New York City, as 
aforesaid, said corporate and individual respondents also have large 
branch offices in Chicago, Ill., New Orleans, La., and San Francisco, 
Cahf; 

Respondents’ place of business in New York City is in charge of 
the brothers Harry J. Gottsegen, president, and Max Gottsegen, sec- 
retary, respectively, of the respondent corporation. Martin Gottse- 
gen, one of the brothers, is in charge of respondents’ Chicago branch, 
and another brother, Alexander Gottsegen, is in charge of respond- 
ents’ New Orleans branch. The San Francisco branch is in charge 
af Morton Greenfeld, a cousin and employee of the five Gottsegen 
brothers. Said branch offices, as well as the principal place of busi- 
ness in New York City, are the respective places of business of all 
the respondents, corporate and individual. 

Gotham Sales Co., Inc., the corporate respondent, and Harry J. 
Gottsegen, Alfred Gottsegen, Max Gottsegen, and Alexander Gottse- 
gen, four of the five individual respondents, all trading as Universal 
Merchandise Co., do not operate and carry on their business under 
the trade names Tip Top Laboratories, Scientific Food Products Co., 
Prize Medal Laboratories, Scientific Beauty Institute, RX Manu- 
facturing Co., Scientific Laboratories, and Lady Fair Laboratories, 
as alleged in the complaint. These various trade names are used 
only by Martin Gottsegen, the other brother and individual re- 
spondent named herein, who, besides managing the Chicago office 
of Gotham Sales Co., Inc., trades also in his individual capacity 
under all of the various aforesaid trade names, in competition with 
otber individuals and with partnerships, firms, and corporations 
selling and distributing similar household notions and products in 
commerce, as herein described. 

In connection with his various individual enterprises, other than 
as manager in charge of the Chicago branch of respondent Gotham 
Sales Co., Inc., said Martin Gottsegen has his principal place of 
business located at 28 South Wells Street, Chicago, Ill. He also 
maintains and operates branch offices in New Orleans, La., and in 
San Francisco, Calif. His principal place of business in Chicago, 
known principally as the Tip Top Laboratories, one of his several 
trade names, is separate and distinct from the Chicago branch office 


902 FEDERAL TRADE COMMISSION DECISIONS 
Findings 20 ae: 


of Gotham Sales Co., Inc., of which he is the manager, as are also 
his branch establishments in New Orleans and in San Francisco. 
These places of business are also the addresses and places of business 
of Scientific Food Products Co., Prize Medal Laboratories, Scien- 
tific Beauty Institute, RX Manufacturing Co., Scientific Labora- 
tories, and Lady Fair Laboratories, the other trade names under 
which said Martin Gottsegen does business in his individual capacity. 
None of these trade names under which said Martin Gottsegen trades 
is registered, but said trade names are identified for convenience with 
various post offices. 

The said Gotham Sales Co., Inc., the corporate respondent and all 
the aforesaid individual respondents, doing business under the vari- 
ous aforesaid trade names, have caused and now cause said products 
when. sold by any of them to be shipped from their various places 
of business in New York City, Chicago, New Orleans, and San 
Francisco to purchasers consisting of retail dealers and peddlers 
located in various States of the United States other than the State 
of origin of said respective shipments, and in the District of 
Columbia. 

In the course and conduct of their said businesses said corporate 
respondent and all the individual respondents trading as Universal 
Merchandise Co., and respondent Martin Gottsegen doing business 
under the various other trade names hereinbefore set out, have been 
and are now in substantial competition with other corporations, 
firms, partnerships, and individuals engaged in the sale and distribu- 
tion of similar housesold notions and products in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

In said several places of business which he controls and operates, 
said Martin Gottsegen bottles and assembles cosmetics, flavoring 
extracts, and drug sundries for sale and shipment to the Gotham 
Sales Co., Inc., corporate respondent herein, at its four separate 
places of business. 

At his principal place of business in Chicago, respondent Martin 
Gottsegen employs an assistant who has studied chemistry, but holds 
no degree as a chemist. His branch establishments in New Orleans 
and San Francisco, which are also separate and distinct from the 
places of business that the Gotham Sales Co., Inc., operates in those 
cities, are in charge of persons in the employ of said Martin 
Gottsegen. All of the equipment in the places of business thus 
separately leased, controlled, and operated by said Martin Gottsegen, 
consisting of crocks and filling apparatus, is his individual property. 
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Said Martin Gottsegen maintains no branch establishment on behalf 
of his various individual enterprises in New York City. 

Par. 3. In the course and conduct of their business as aforesaid, 
the said Gotham Sales Co. Inc., the corporate respondent herein, and 
each of the said Gottsegen brothers, the individual respondents herein, 
in soliciting the sale of and in selling their commodities, and for the 
purpose of creating a demand upon the part of the purchasing public 
for said commodities, now cause and have caused their commodities 
to be advertised through the medium of catalogs, price lists, and 
other printed matter published, issued, and circulated through the 
United States mails, to their customers and prospective customers 
in the various States of the United States, and in the District of 
Columbia. By means of said advertising, as aforesaid, respondents 
make and have made to the general public many misleading and 
deceptive statements with reference to the commodities offered by 
them for sale. 

Par. 4. In said catalogs, price lists, and other printed matter, 
respondents represent through fictitious pricing and through other 
means that their products are customarily and regularly sold at 
prices greatly in excess of the prices for which such products are 
actually ordinarily and customarily offered for sale and sold to 
ultimate purchasers and greatly in excess of the true and actual retail 
value of such products. It was not contemplated or intended by the 
respondents that said products would be sold for the fictitious prices 
so represented, but these prices are advertised and so represented 
as the customary and regular prices thereof in order to place in 
the hands of retail dealers a means and instrumentality whereby 
the purchasing public might be deceived and mislead into the belief 
that it is purchasing merchandise at a price lower than that at which 
such merchandise is ordinarily sold. 

Representative of such statements and representations made by the 
respondents in their advertising literature regarding the selling price 
and value of the commodities thus offered by them for sale are the 
following: 


Rio Rita Skin and Complexion Soap. Richly scented. Refreshing and Lux- 
urious. Price 50¢. 

4-Piece Stropper Outfit—Consists of 1 stropper for all make blades, 1 genuine 
Pigskin Leather strep with swivel, 1 box of Strop Dressing in tin foil (in box), 
1 large Display Printed Carton that holds entire Outfit. A good 50¢ outfit 
and a knockout at 25¢. 

Tip Top Tooth Brush. Sanitary * * * Sterilized. 15¢. 

Dental Creams—a beautiful range of popular 25¢ and 35¢ tubes. 

Chewing Laxatives—20 envelopes on a display card. (Yields $1.00) 


eS 
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United Blades Brushless Shaving Cream. Price 50¢. 

Flavoring Hxtracts—Vanilla, Lemon, Almond * * * Packed in tall panel 
bottles. 2 dozen to a shipping case. 4 0z. (Label priced 50¢) 8 oz. (Label 
priced $1.00) ; 

Mother’s Pride Flavor. 8 Fluid oz. Imitation Vanilla Flavor. tPDESE VALWe 
$1.00. 

Pipe Sets—4 pieces.—Each set in a colorful modernistic box. A handsome 
flash with a retail value of $2.50. 

Old Gotham Old Fashioned Needle Book * * *. Each book inserted in 
individual envelope marked 75¢ each. A very handsome flash. 


Par. 5. Articles offered for sale by respondents are thus advertised 
as having definite and specified retail values far in excess of their 
true and retail values. 

The prices or values, represented as aforesaid, are shown below side 
by side with the prices at which said respondents actually offer and 
sell the articles to retailers, and with the percentage of mark-up for 
the dealer involved in each price: 


Represented Price to Mark-up 
resale price dealer (percent) 
Rio Rita, Soap, 50¢=—— —__ = £2 OF i O21 wa (0 yee ee eee 567 
Stropper Outfit, 50¢, 25¢____- SIE20 pel 70 OZ nee re eee ee ee ee 400-150 
Toothbrush 15¢ es ae A8é - Per’do7s 222 3 = aeeeras ores oeb eae 130 
Dental Cream, 25¢, 35¢___=_- 666, Pent0Z. 3-22 a es ee 354536 
Chewing Laxative, $1.00____- SUS0 Der COG eae ee re ee 567 
Shaving Cream, 50¢-----___ QOPI Per> dOZ LA wets Ae Serie eel Nese 567 
Flavors; 4-0z., 50¢---2--____ G0¢ ner 072s. Saas eee eee 900 
Flavors, 8-oz., $1.00_-._-___ 84¢— $1.20" Pel 0OZ2 a2 ae ee ee 900-1828 
Pipe iSets,"$250h 20) wees $7.20 perdoz 2 hws see nee ee eee 316 
Needle Book, 75¢---_____-+. GOG. persdOz = = 2 ee ee eee 1400 


The catalogs and other advertising literature of the respondents 
contain many other instances of fictitious retail prices or values. 

Respondents admit that their products so advertised and_ priced 
for resale do not actually resell at that price, and are worth much 
less, 

The retail prices so advertised by respondents are greatly in ex- 
cess of the actual selling price of the said items or articles of mer- 
chandise thus sold by respondents, and in no sense represent either 
the true value or the true selling price of said articles. Many pur- 
chasers are led to believe and do believe that said products so ad- 
vertised are composed of superior ingredients, and that by purchas- 
ing at less than the prices so advertised they are securing bargains 
not obtainable in the usual course of trade. 

Par. 6. Respondents also represent to dealer-customers that said 
dealers can make introductory combination offers to the public of 
“Free” goods in connection with merchandise sold to them by respond- 
ents, such as a $1 value steel casserole oven, a five-piece garnishing 
set, a utility knife, or a 50-cent bottle of black walnut flavor with 
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each purchase of a $1 one-half pint bottle of imitation vanilla flavor 
at respective prices of 98 cents, 59 cents, 49 cents, and 39 cents. 

In truth and in fact, no merchandise is given away free by said 
respondents. Such goods are paid for by purchasers at prices yield- 
ing the dealer substantial profits. The sales price of the article 
or articles purported to be offered “Free” is covered in the price paid 
for the other article or articles in the sales deal. 

Par. 7. In their catalogs and other advertising literature, respond- 
ents offer for sale “Giant” sizes of dental and shaving creams. 
Characteristic of such advertising is the following: 

RX Dental Cream. A new line of creams. 

Giant 50¢ size______ a dozen $1.00. 
The statements and representations in such catalogs that their said 
dental and shaving creams are put up in “Giant” sizes were and are 
inaccurate and misleading. Said dental and shaving creams are not 
put up in sizes known to the trade and purchasing public as “Giant” 
sizes, but are in fact put up in the same sizes in which similar 
products are ordinarily packaged by competitors who do not describe 
such packages as “Giant” sizes, and said products as packaged do 
not have a resale value or price approaching 50 cents each, nor do 
they usually and customarily sell for 50 cents or any sum approxi- 
mating 50 cents. 

Through the use of designations such as “Dr. Ross’—Dental 
Creams” and “Dr. Sach’s—Dental Creams,” respondents represent 
that said products are made under a formula perfected by a member 
of the medical or dental profession and are made under the super- 
vision and direction of a doctor and have superior or special quali- 
ties which are the result of the use of such formula and _ said 
supervision. 

The products so advertised are sold in commerce between and 
among the various States of the United States and in the District of 
Columbia, and were not and are not made in accordance with a 
formula perfected by a member of the medical or dental profession. 
Said products are not made under the supervision of a doctor, as 
represented, and do not possess superior or special qualities which 
were or are the result of the use of such formula and said supervision. 

Par. 8. In their catalogs and other advertising literature respond- 
ents refer to certain perfumes sold by them as “Odeurs de Paris,” 
“Perfumes of France,” “Parfums de Paris,” and prominently display 
the words “Paris” and “France,” thus representing to purchasers and 
prospective purchasers of their products that said perfumes are manu- 
factured in and imported from France. 
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For many years a substantial part of the purchasing public has 
had, and still has, a marked preference for perfumes which are manu- 
factured or compounded in, and imported from, France and other 
foreign countries. 

In truth and in fact, the aforesaid perfumes are not made in or 
imported from France. Said perfumes are imitations made, com- 
pounded, and bottled in the United States. 

The complaint charges that the South Sea turtle oil ingredient in 
the “Three Charms Turtle Oil Tissue Cream” and the cod liver, 
mineral, and olive oils sold by respondents are not imported oils 
as represented. 

Testimony and other evidence of record establish that the various 
oils thus sold by respondents were and are in fact imported. 

Par. 9. The acts and practices of the respondents in making the 
representations hereinabove detailed in connection with the sale and 
promotion of the sale of their peddlers’ and retail dealers’ supplies, 
including cosmetics, perfumes, dental and shaving creams, toilet acces- 
sories, spices, extracts, and similar household notions have had and 
now have the tendency and capacity to confuse and mislead and do 
confuse and mislead the public with respect to the true facts and into 
the erroneous and mistaken beliefs that the public can secure some 
of respondents’ products “Free”; that some of respondents’ products 
are packaged in larger sizes than similar products are ordinarily 
packaged by competitors; that some of said products are composed of 
superior ingredients and are made under the supervision of a doctor 
and possess special or scientific properties which were or are the 
result of the advice or supervision of a doctor in the compounding 
thereof; that respondents import certain of their perfumes from 
France; and that the retail prices advertised in connection with the 
sale of said products represent the true value or the true selling price 
of said products. 

Par. 10. Over a period of many years manufacturers and distrib- 
utors in many industries have adopted and followed the custom of 
advertising in their catalogs and other advertising literature various 
products offered for sale by them and the retail prices at which they 
suggest the retailer should sell such products to the ultimate con- 
sumer purchaser because of the quality, quantity, or other desira- 
bility of such products. The consuming public generally under- 
stands this custom and has been led to and does place its confidence 
in the representations so made as to the quality, quantity, or other 
desirability of such products, to the extent that it purchases a sub- 
stantial volume of such products in reliance upon this aforesaid cus- 
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tom in the belief that the prices so represented indicate the true or 
actual and customary retail sales price or value of such products. 

When such products are offered for sale at reduced prices which 
are substantially lower than the prices so represented and advertised, 
the purchasing public is led to believe and does believe that in pur- 
chasing said products it is securing a bargain not ordinarily ob- 
tainable in the usual course of trade. 

Par. 11. The respondents, in soliciting the sale of and selling their 
products for the purpose of creating a demand on the part of the 
purchasing public for such products, now represent and have for 
several years last past represented, through the use of the various 
trade names herein set out, and through the use of the word “Manu- 
facturers” on letterheads and circulars, order blanks, and general 
business stationery that they are manufacturers, that they own, 
operate, and control laboratories wherein they manufacture the 
products which they sell. 

For many years a substantial number of retailers have shown a 
marked preference for products sold and distributed to the public 
by the manufacturers thereof, said preference resulting from the 
belief that the manufacturer is able to offer better prices, superior 
products, and other advantages not obtainable from jobbers or other 
middlemen. 

In truth and in fact, the respondents manufacture none of the 
merchandise which they sell and distribute, but purchase their said 
products from various manufacturers. They are not manufacturers 
of the products sold and distributed by them in the ordinary and 
accepted sense of that term. They are not owners and operators 
of laboratories. They do not directly and absolutely or in any other 
manner control any factory, plant, or laboratory wherein the various 
products sold by them are manufactured. 

Par. 12. The aforesaid misleading and deceptive statements and 
representations on the part of the respondents, together with their 
aforesaid fictitious price representations, place in the hands of the 
aforesaid peddlers and retailers buying for resale, an instrument and 
means whereby said peddlers and retailers may commit a fraud 
upon a substantial portion of the purchasing public, by enabling 
such dealers to represent and offer for sale and sell respondents’ said 
household products and notions as being genuinely superior or im- 
ported products produced by the manufacturer thereof with the in- 
tent and purpose of selling the said products in the usual course of 
trade to the general purchasing public at and for approximately the 
same retail prices advertised by said manufacturer. 
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Par. 13. There are among the competitors of respondents manu- 
facturers, sellers, and distributors of like and similar products who 
refrain from advertising or representing through their catalogs and 
other advertising media, that the merchandise offered for sale by 
them has a merit, origin, or value that it does not have, and that 
they are manufacturers when such is not the case. 

Par. 14. The effect of the aforesaid misleading and deceptive rep- 
resentations and acts of the respondents in selling and offering for 
sale such items of merchandise, as hereinbefore referred to, is to 
mislead a substantial portion of the purchasing public in the several 
States of the United States, and in the District of Columbia, by induc- 
ing them to mistakenly believe that the merchandise described, as 
aforesaid, sells at retail prices and has retail values closely approxi- 
mating the prices as represented; that said products are composed 
of superior ingredients; that some of said products are packaged in 
larger sizes than similar products are ordinarily packaged by com- 
petitors; that respondents give certain merchandise “Free,” and that 
respondents have “free deal transactions’; that respondents are 
manufacturers and own and operate laboratories; and that respond- 
ents are importers of perfumes from France and other foreign 
countries. 

Par. 15. The foregoing misleading and deceptive statements and 
representations on the part of respondents have induced and still 
induce a substantial number of retail merchants as well as the 
consumer-purchasers of said commodities to buy the products of- 
fered for sale, sold, and distributed by respondents, on account of 
the aforesaid erroneous and mistaken beliefs. As a result thereof 
trade has been unfairly diverted to respondents from those competi- 
tors engaged in similar businesses, referred to in paragraph 13 hereof. 
As a consequence thereof substantial injury has been and is being 
done by respondents to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Gotham Sales 
Co., Inc., a corporation, also trading as Universal Merchandise Co.; 
Harry J. Gottsegen, Alfred Gottsegen, Max Gottsegen, Martin 
Gottsegen, and Alexander Gottsegen, individually and as officers of 
said corporation, and as copartners, also trading as Universal Mer- 
chandise Co., and Martin Gottsegen, trading individually as Tip Top 
Laboratories, Scientific Food Products Co., Prize Medal Laboratories, 
Scientific Beauty Institute, RX Manufacturing Co,, Scientific Labora- 
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tories, and Lady Fair Laboratories are to the prejudice of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence in support of the allegations 
of said complaint and in opposition thereto, taken before John W. 
Addison, W. C. Reeves, and Edward E. Reardon, examiners of the 
Commission theretofore duly designated by it, on a stipulation of 
facts entered into between Samuel J. Ernstoff, attorney for respond- 
ents, and W. T. Kelley, the Commission’s chief counsel, which said 
stipulation has been accepted and approved by the Commission and 
upon brief filed herein by counsel for the Commission (oral argu- 
ments not having been requested), and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Gotham Sales Co., Inc., a 
corporation, trading under its own name and also as Universal 
Merchandise Co.; Harry J. Gottsegen, Alfred Gottsegen, Max Gott- 
segen, Martin Gottsegen, and Alexander Gottsegen, individually and 
as officers of said corporation, and as copartners, trading as Universal 
Merchandise Co., or under any other name, and Martin Gottsegen, 
also trading as Tip Top Laboratories, Scientific Food Products Co., 
Prize Medal Laboratories, Scientific Beauty Institute, RX Manu- 
facturing Co., Scientific Laboratories, and Lady Fair Laboratories, 
or under any other name, and their respective agents, representatives, 
or employees, individual or corporate, in connection with the offering 
for sale, sale, and distribution of cosmetics, perfumes, toilet articles, 
spices, extracts, and other drug and household sundries and novelties, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing, as the customary or regular retail prices for such 
products, prices which are in fact fictitious and greatly in excess of 
the prices at which said products are regularly and customarily 
offered for sale and sold at retail; 

2. Representing, through the use of the words “laboratories,” 
“manufacturing” and “manufacturers” in their corporate or trade 
names, or through the use of any words or terms of similar import 
and meaning, or through any other means or device or in any man- 
ner, that said respondents or any of them are the manufacturers of 
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the products sold by them, unless and until such respondents actually 
own and operate, or directly and absolutely control, a manufacturing 
plant wherein said products are manufactured by them; 

3. Representing, through the use of the terms “Odeurs de Paris,” 
“Parfums de Paris,” “Perfumes of France,” or the words “Paris” 
and “France,” or any other terms or words of similar import and 
meaning as descriptive of their products, or through any other means 
or device or in any other manner, that perfumes made, compounded, 
and bottled in the United States are made, compounded, or bottled 
in France, or any other foreign country, or are imported ; 

4. Representing that merchandise is given “Free” or as a “gift,” 
in consideration of or in connection with the purchase of other prod- 
ucts, when the cost of such merchandise is included as a part of the 
purchase price charged for another product or combination of 
products. 

5. Representing, through the use of the term “giant size,” or a1iy 
other term of similar import and meaning as descriptive of their 
products, or through any other means or device or in any manner, 
that respondents’ products are offered for sale and sold in larger 
packages than the usual and customary size package, when such is 
not the fact. 

6. Representing that any of the said products are designed by or 
are compounded under the supervision of a doctor or one possessing 
special knowledge of dental hygiene and pharmacology, when such 
is not the case. 

It is further ordered, That respondents shall, within 60 days from 
the date of the service upon them of this order, file with the Com- 
mission a report in writing, setting forth the manner and form in 
which they have complied with the order herein set forth. 
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‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2695. Complaint, Jan. 29, 1936—Decision, Sept. 7, 1938 


Where a corporation engaged in Illinois in manufacture, sale, and distribution, 
to and through 95 percent of said State’s candy jobbers, of chance or 
so-called “break and take” assortments, demand for which by school chil- 
dren is stimulated by advertising, and purchase of which by them is made 
in preference to “straight” goods by reason of chance or gaming feature 
connected therewith, and sale of which through same type of channels is 
in direct competition with candies so packed as to be displayed and sold 
as “straight” goods only, and with purchase of which chance goods from 
jobber by retailer are often included by latter, for his convenience and 
preference, entire candy requirements thereof— 

Sold to wholesalers, jobbers, and retailers in various States of the United States, 
and particularly in the State of Illinois as aforesaid, such chance assort- 
ments, composed of (a) number of individually wrapped penny caramels 
of uniform size, shape, and quality, together with number of larger pieces 
of candy to be given as prizes to purchasers securing by chance one of a 
relatively few of said caramels, concealed color of which differs from that 
of majority, and also together with box of candy to be given to purchaser 
of Jast of said caramels in assortment, and (0b) of large number of 
units of similar pieces of penny candy, together with number of larger 
pieces to be given as prizes to those securing by chance relatively few of 
aforesaid uniform pieces, colored centers of which differ from majority 
thereof; knowingly so assembled and packed that without alteration or 
rearrangement such assortments might be and were used, exposed, and 
sold by retailer buyers thereof to purchasing and consuming public in 
accordance with aforesaid sales plan and by lot or chance; in competition 
with others located in various other States and engaged in manufacture, 
sale, and distribution of such products in commerce between and among 
the various States and particularly from their respective States of manu- 
facture to said State of Illinois, and sale of whose products in such inter- 
state commerce, as “chance” or “break and take,” “draw,” or “deal” assort- 
ments, may not lawfully be made, and including large number specifically 
prohibited by order of Commission from thus selling in such commerce 
their said products; 

With result that use of such chance assortments and methods of sales and 
distribution in said State of its candies, made available practically wherever 
candy is sold therein and sold by many retailers who attract children’s 
patronage from nearby schools, encouraged gambling among children, 
enticed by element of chance to purchase candy thus sold in preference to 
other or so-called “straight” goods, salesmen who could offer in said State 
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various chance assortments of candy possessed tremendous advantage in 
soliciting jobber’s business over one who did not have such assortments, 
some of out-of-State manufacturers experienced marked decrease in their 
“straight” goods in said State when sale of chance. assortments, and par- 
ticularly of “break and take” variety, was active therein, and sale of 
“straight” candy was adversely affected by that of such assortments, and 
trade and custom was diverted to it from its competitors who sold and 
distributed only ‘straight’ merchandise, and there were excluded from 
Illinois market competitors unwilling to, or restrained from, use of such 
chance assortment method in sale and distribution of their candies, and 
there was capacity and tendency so to do, and to create in it a monopoly 
of the Illinois candy trade; and 

With further result that such use had direct and powerful burdensome effect 
upon interstate commerce in candies from other States to the State of 
Illinois, and gave it unreasonable preference over competitors in other States 
through reducing amount of business in straight candies that might be 
competed for by manufacturers in other States, by amount that chance 
assortments detract from the sale of straight goods to ultimate purchasers 
or consumers, and by eliminating from interstate competition all sales of 
straight candies to dealers who desire chance assortments and who prefer 
to buy their chance assortments and straight goods from a single salesman 
in one lot, and by securing for it (1) sympathetic access to prospective 
purchasers denied to its competitors from other States, and (2) orders for 
straight candies from dealers who have purchased its chance assortments 
and who, to fill out a sizeable order, for convenient shipment, or for other 
reasons, will add thereto their requirements of straight candies: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, Mr. Irving D. Royal, and Mr. W. W. 
Sheppard, trial examiners. 
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
Mr. Samuel G. Clawson and Mr. L. R. Krein, of Chicago, Tl., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Bunte 
Brothers, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said Act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
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business located in the city of Chicago, State of Illinois. It is now 
and for several years last past has been engaged in the manufacture 
of candies and in the sale and distribution thereof to wholesale dealers 
and jobbers and to retail dealers located at points in the various States 
of the United States and causes the said products, when so sold, to 
be transported from its principal place of business in the city of 
Chicago, Ill., to purchasers thereof in the State of Illinois, and to 
purchasers in other States of the United States at their respective 
places of business; the candy manufacturing industry in the United 
States represents a capital investment in excess of $150,000,000, with 
an annual value of product exceeding $250,000,000; most of the prod- 
uct of the industry is known in its trade circles as “straight goods” 
but a further distinguishing feature is the maintenance and promo- 
tion of certain widely known and nationally advertised items or 
“lines” for which the consuming public of the country maintains a 
consistent demand and which articles consequently form a defined 
current of commerce throughout the several States of the Union. 
The straight goods and nationally advertised lines are not sold, nor 
designed to be sold, under a plan constituting a lottery or involving 
an element of chance, as hereinafter set forth. In the course and 
conduct of said business, respondent is in competition with other 
corporations and with individuals and partnerships located in the 
various States of the Union other than the State of Illinois, who are 
engaged in the manufacture, sale, and distribution of said straight 
goods and nationally advertised lines in commerce between and among 
the various States of the United States, and particularly from the 
States of their domicile to the State of Illinois. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent sells to wholesale dealers and 
jobbers and to retail dealers in the State of Illinois certain packages 
or assortments of candies. The said assortments of candies are 
composed of a number of caramels of uniform size, shape, and quality 
each contained within a wrapper together with a number of larger 
pieces of candy, which larger pieces of candy are to be given as 
prizes to purchasers of said caramels in the following manner: 

The majority of the said caramels in said assortments have the 
same color, but a small number of said caramels have a different 
color. The said pieces of candy of uniform size, shape, and quality 
in said assortment retail at the price of 1 cent each, but the pur- 
chasers who procure one of said candies having a color different 
from the majority of said candies are entitled to receive and are to 
be given free of charge one of the said larger pieces of candy here- 
tofore referred to. The purchaser of the last piece of aforesaid 
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caramel candy of a uniform size, shape, and quality in each of said’ 
assortments is entitled to receive and is to be given free of charge 
one of the larger pieces of candy heretofore referred to. The color 
of said caramels is effectively concealed from purchasers and pro- 
spective purchasers until selection has been made and the wrappei 
removed. The aforesaid purchasers of said candies who procure a 
candy having a color different from the majority of said pieces of 
candy in said assortments thus procure one of the said larger pieces 
of candy wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers referred to in paragraph: 
2 hereof, to whom respondent sells its assortments, resell said as- 
sortments of candy to retail dealers in the State of Illinois and said. 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plans 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered 
for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public as above 
alleged involves a game of chance or the sale of a chance to procure 
larger pieces of candy. Respondent’s said assortments are handled. 
by many retail dealers located in the vicinity of schools attended by 
children whose patronage is attracted by the element of chance in- 
volved in the sales plan. Such practices are a sort long condemned 
by the common law and criminal statutes; the sale of such and simi- 
lar assortments in interstate commerce has been declared unlawful 
by the Supreme Court of the United States and orders have been 
issued by this Commission restraining competitiors of respondent 
from the use of the same and similar methods in connection with their 
sales in interstate commerce. 

By reason of said facts, many persons, firms, and corporations 
located in the several States and engaged in selling and shipping 
into the State of Illinois straight goods and nationally advertised 
lines of candy in competition with respondent are under a moral and 
legal compulsion not to adopt such practices and do refrain from 
adopting them, and many reluctantly yield to the practice to avoid 
the loss of their business. The use of said method by respondent 
gives it an undue preference in the candy traffic and operates unjustly 
against those competitors of respondent who are required to refrain 
from the use of such method. 
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Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent and to purchase their 
other candy requirements from respondent in preference to candies 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. 

Par. 6. The use of said method by respondent has the tendency 
and capacity unfairly, and because of said game of chance alone, to: 
divert to respopdent trade and custom from its said competitors in 
interstate commerce who do not use the same or equivalent methods; 
to exclude from said candy trade all competitors in such commerce 
who are unwilling to and who do not use the same or equivalent 
methods; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other: 
distributors of candy as use the same or equivalent methods, and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method in the State of Illinois 
by respondent has a direct, dominant, burdensome, and retarding 
effect upon the normal flow of interstate commerce in “straight goods” 
and nationally advertised “lines” of candies heretofore described, 
moving from other States of the Union into the State of Illinois 
by reducing shipments in interstate commerce to the State of [llinois 
of such candies; retarding the normal increase in volume of such 
goods shipped in interstate commerce to the State of Illinois; and 
in some instances causing a complete cessation of interstate move- 
ment of certain “lines” of “straight goods” sought to be shipped in 
interstate commerce to the State of Illinois. The use of said method 
by respondent has the tendency and capacity unfairly to eliminate 
from said candy trade in the State of Illinois all actual competitors 
from other States of the Union who sell and ship candy into the 
State of Illinois and to exclude therefrom all competitors who do 
not adopt and use said method or equivalent methods. 

Par. 7. The aforementioned method, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 29, 1936, issued and 
served its complaint in this proceeding upon respondent, Bunte 
Brothers, Inc., charging it with the use of unfair methods of compe- 
tition in commerce, in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by P. C. Kolinski, attorney for 
the Commission, and in opposition to the allegations of the complaint 
by Samuel G. Clawson and L. R. Krein, attorneys for the respond- 
ent, before Miles J. Furnas, Irving D. Royal, and W. W. Sheppard, 
examiners for the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel aforesaid; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent is a corporation, organized in 1903, exist- 
ing and doing business under the laws of the State of Illinois, with 
its principal office and place of business located at 3301 Franklin 
Boulevard, Chicago, Tl. It is now, and for several years last past 
has been, engaged in the manufacture of candies and in the sale and 
distribution thereof to wholesale dealers, jobbers, and retail dealers 
located in the various States of the United States, and particularly 
in the State of Illinois. 

Par. 2. The candy industry in the United States represents a 
capital investment of approximately $150,000,000, with the annual 
dollar volume of the product of the industry exceeding the sum of 
$250,000,000. The greater part of this product is referred to in the 
candy trade as “straight merchandise” or “straight goods.” The term 
“straight goods” is used to describe those products which are normally 
sold at a stated price per unit, and not sold, or designed to be sold, to 
consumers under any plan constituting a lottery or involving an 
element of chance. Some “straight goods” are nationally advertised 
so as to create a consumer demand for them, which gives rise to a 
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defined current of commerce throughout the several States of the 
United States from the States of manufacture of such nationally 
advertised candy. Respondent, in the conduct of its business, is in 
competition with other corporations and with individuals and partner- 
ships, located in various States of the United States other than the 
State of Illinois, that are engaged in the manufacture, sale, and dis- 
tribution of candies and confections in commerce between and among 
the various States of the United States, and particularly from the 
States in which said products are manufactured to the State of 
Illinois. 

Some of the product of the industry is sold in assortments involving 
the use of chance in the sale and distribution thereof to the ultimate 
purchasers or consumers. Such chance assortments are variously 
referred to in the industry as “break and take,” “draw,” or “deal” 
assortments. While they may vary in minor details, all of them 
operate under the principle of making the amount of return to the 
purchaser dependent upon chance. The sale, in interstate commerce, 
of such assortments involving chance has been declared unlawful by 
the Supreme Court of the United States, and at the time testimony 
was closed in this proceeding there were outstanding, against 127 
competitors of respondent, orders requiring them to cease and desist 
from the use of such methods in connection with their sales in 
interstate commerce. 

Par. 3. In the course and conduct of its business, respondent sells: 
to dealers in the State of Illinois certain assortments involving the 
use of chance in the sale and distribution thereof to ultimate pur- 
chasers. One of these assortments is composed of a number of 
wrapped caramels of uniform size, shape, and quality, a number of 
larger pieces of candy, and a box of candy, which larger pieces and 
box of candy are to be given as prizes to purchasers of certain of the 
caramels in the following manner: 

The majority of the caramels in the assortment have the same color, 
but a small number of them have a different color. All of the 
caramels of uniform size, shape, and quality in the assortment retail 
at the price of 1 cent each; but every purchaser who procures one of 
the caramels having a color different from the majority in the assort- 
ment is entitled to receive, and is given, without additional charge, 
one of the larger pieces of candy heretofore referred to. The pur- 
chaser of the last piece of caramel candy of uniform size, shape, and 
quality in each assortment is entitled to receive, and is given. without 
additional charge, a box of candy. The color of the caramels is 
effectively concealed from purchasers and prospective purchasers until 
a selection has been made and the wrapper removed. The purchaser 
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of said caramels who procures one having a color different from the 
majority in the assortment thus obtains one of the larger pieces of 
candy wholly by lot or chance. 

This assortment was sold to the candy trade in Gee during the 
summer months of the year 1935, and was designated “Summer Bar 
Assortment.” It is a chance assortment known as “break and take,” 
and was so identified by respondent. While it varies from the assort- 
ment described in the complaint in the particular concerning the 
last prize, it is nevertheless identical in principle, and was so 
admitted by respondent. 

Respondent also manufactures, and distributes in the State of 
Illinois, another chance assortment designated as “Ta-Ka-Flyer Bar 
Assortment.” Its principle of sale and distribution is the same as 
that of the assortment described in the complaint, and it was so 
identified by the respondent. It is a chance assortment of the type 
known as “break and take,” consisting of 160 pieces of candy, of 
which 20 have differently colored centers. The units with differently 
colored centers are used to identify winners of prizes; in other words, 
the purchaser procuring a unit with a differently colored center re- 
ceives one of the larger pieces of candy as a prize, without additional 
charge. The units are sold to ultimate purchasers at the price of 
1 cent each. Respondent’s volume of sales of its “Ta-Ka-Flyer Bar 
Assortment” in the State of Illinois was 40,000 assortments in 1935, 
and 86,000 assortments in 1936. 

The above described chance assortments were distributed to 95 
percent of the candy jobbers in the State of Illinois through the 
services of 16 full-time salesmen employed by respondent, during the 
years 1935 and 1936. The dollar volume of respondent’s sales of 
penny candies in Illinois in 1935 was $275,400. In 1936 it was $314,- 
400, of which the chance assortments of the “break and take” variety 
constituted approximately 23 percent. Such “break and take” 
assortments are distributed by the jobbers to retail dealers, so that 
they may be seen practically wherever candy is sold in the State 
of Ilinois. 

Par. 4. The above described assortments are assembled and packed 
by respondent in such a manner that they may be used by retail 
dealers for sale and distribution to the public by lot or chance with- 
out alteration or rearrangement. Respondent has knowledge that 
the candy packed in such assortments will be sold to the consuming 
public by retail dealers by lot or chance. The retail dealers to whom 
said assortments are sold and distributed expose the same for sale, 
and sell the candy to the purchasing public in accordance with the 
above-described sales plan. 
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Par. 5. Respondent’s above described assortments are sold and 
distributed by many retail dealers located in the vicinity of schools, 
and they attract the patronage of school children. School children 
purchase candies from the “break and take” assortments in preference 
to buying “straight candies,” because of the chance or gaming fea- 
ture connected with the “break and take” assortment. Advertising 
methods are used to stimulate such demand among children. Wit- 
nesses from the candy industry, comprising manufacturers, salesmen, 
jobbers, and retailers, testified that the sale of such “break and take” 
assortments teaches and encourages gambling among children, who 
comprise the principal purchasers and consumers of candy sold 
in this manner. 

Par. 6. Candies so packed as to involve the element of chance in 
their sale and distribution are in direct competition with candies so 
packed as to be sold only as straight goods, and are so displayed to 
prospective customers. All candies are sold through the same type 
of merchandising channels. Jobbers who handle chance assortments 
also handle straight goods. Many retail dealers prefer to buy all of 
their candies from one jobber because of the convenience of dealing 
with only one salesman, one order blank and one bill to be paid. 
Such retail dealers who desire chance assortments will, therefore, 
buy all of their candy requirements from a jobber who sells chance 
assortments. 

Par. 7. The representatives of 48 candy manufactures, with plants 
located in 13 other States of the United States and shipping in excess 
of an annual volume of $1,440,000 of straight candies from their 
plants to the State of Ilinois, found that their failure to carry chance 
assortments, particularly of the “break and take” type, has been, and 
is, a decided handicap in securing business in the State of Illinois. 
Some of these representatives had called on dealers who needed 
“straight candies” for their stock of merchandise and who would 
have purchased the “straight goods” offered for sale by these repre- 
sentatives, but because such dealers also desired chance assortments 
and preferred to give the whole order to one salesman, it was im- 
possible to sell anything to them. 

Representatives of the above mentioned candy manufacturers 
located outside of the State of Illinois discovered that a salesman 
who can offer chance assortments of candy has a tremendous advan- 
tage in soliciting business from jobbers over one who does not have 
such chance assortments. This was variously described as a “leeway,” 
an “advantage,” and an “in.” Ability to display a chance assortment 
creates advantage in many ways. Often the offer of a chance assort- 
ment to a jobber will attract interest that otherwise does not exist, 
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and will act as a “door opener” or an “order opener.” Having inter- 
ested the jobber and sold him chance assortments, the jobber will 
then add to the same order his requirements of straight goods, 
because of the convenience of one shipment. 

Par. 8. The sale of straight candy is adversely affected by the sale 
of chance assortments of candy in Illinois, particularly of the “break. 
and take” variety. This adverse effect was shown by a reduction: 
in the volume of straight goods sold in Illinois. 

Some out-of-State manufacturers experienced a marked decrease 
in their sales of straight goods in Illinois at times when the sale of 
chance assortments, particularly of the “break and take” variety, 
was active in Illinois. A representative of a New York manutac- 
turer suffered a marked decline in his sales of straight candies in 
the Illinois market in May and June of 1935 over sales of straight 
candies in the same market in May and June of 1934. The sale of 
chance assortments of the “break and take” variety was particularly 
active in Illinois in May and June of 1935. The sales of a Pennsyl- 
vania manufacturer of a competing confection, chewing gum, in 
Illinois in September and October of 1935 were but 74 percent and 
62 percent, respectively, of his sales in the same market during the 
same months in 1934. The sale of chance assortments of candies, 
particularly of the “break and take” variety, was very active in 
Illinois during September and October 1935, far more so than during 
the same months in 1934. The presence in the Illinois market of 
40,000 of respondent’s “break and take” chance assortments during 
the year 1935 was a strong factor contributing to the sales declines 
these interstate competitors of respondent suffered. A New York 
manufacturer was repeatedly asked by his Chicago sales represent- 
ative to distribute a chance assortment of the “break and take” 
variety, but he felt under a moral compulsion not to resort to such 
practices. Rather than indulge in the same, he withdrew entirely 
from the Illinois market. 

A competitor of respondent, located in the State of Wisconsin, who 
had been ordered by this Commission to cease and desist from selling 
“break and take” candy assortments in interstate commerce, within a 
4-month period following the date of such order, suffered an 80 per- 
cent reduction of sales in Illinois from the $60,000 volume rate of the 
preceding year. This Wisconsin competitor’s telephone and _tele- 
graph expense to Illinois had declined, advertising expense to the: 
State had been cut $150, and the company had discontinued one of its 
Illinois salesmen. The Illinois business of another Wisconsin com- 
petitor of respondent, who had been doing an annual volume of 
$100,000 of candy business in Illinois, and against whom the Com- 
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mission had issued a similar order, was adversely affected 20 percent. 
These particular competitors are located within 100 miles of the Ili- 
nois market, and their loss of business is due directly to the presence 
of “break and take” candy in the Dlinois candy market. 

Par. 9. Respondent’s competitors from other States would be 
placed on an equal competitive basis if respondent ceased the sale 
and distribution of chance assortments in Illinois. A substantial 
portion at least of the people who now buy candies from chance 
assortments would purchase candy of some kind, regardless of the 
method of sale and distribution, so that absence of chance assort- 
ments would result in an increase in the total volume of business done 
in straight candies. 

Par. 10. Respondent’s sale and distribution of “break and take” 
candy assortments as set forth in these findings is a lottery scheme, 
game of chance, or gambling method. It encourages gambling among 
children, who are enticed by the element of chance to purchase candy 
thus sold in preference to straight candy. Respondent’s use of such 
method in the sale and distribution of its candies has the capacity 
and tendency to, and did and does, divert trade and custom. to itself 
from its competitors who sell and distribute only straight candies; it 
has the capacity and tendency to, and in some cases did and does, 
exclude from the Illinois market competitors who are unwilling to 
use the chance assortment method in the sale and distribution of their 
candies or who are restrained from so doing; and it has the capacity 
and tendency to create in respondent a monopoly of the Illinois 
eandy trade. 

Respondent’s use of chance assortments in the sale and distribution 
of its candies in Illinois has a direct and powerful burdensome effect 
upon interstate commerce in candies from other states to the State of 
Tilinois, and gives respondent an undue and unreasonable preference 
over competitors located in other states, in that it: 

(a) Reduces the amount of business in straight candies that may 
be competed for by manufacturers in other States, by the amount 
that chance assortments detract from the sale of straight goods to ulti- 
mate purchasers or consumers. 

(6) Eliminates from interstate competition all sales of straight 
candies to dealers who desire chance assortments and who prefer to 
buy their chance assortments and straight goods from a single sales- 
man in one lot. 

(c) Secures for respondent sympathetic access to prospective pur- 
chasers denied to its competitors from other States. 

(d) Secures for respondent orders for straight candies from dealers 
who have purchased its chance assortments and who, to fill out a size- 
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able order, for convenient shipment, or for other reasons, will add 
thereto their requirements of straight candies. 


CONCLUSION 


The aforesaid acts and practices of respondent, Bunte Brothers, 
Inc., are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer oi re- 
spondent, testimony and other evidence taken before an examiner of 
the Commission theretofore duly designated by it in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
herein, and oral arguments by P. C. Kolinski, Counsel for the Com- 
mission, and by L. R. Krein, Counsel for the respondent, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Bunte Brothers, Inc., a corpora- 
tion, its officers, directors, agents, representatives, and employees, in the 
offering for sale, sale, and distribution of candy, in the State of Illinois, 
do cease and desist from: 

1. Selling and distributing to dealers candy or other confections 
so packed and assembled that sales of such candy or other confections 
to the general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy or other confections which are used or which may be used with- 
out alteration or rearrangement of the contents of such packages or 
assortments to conduct a lottery, game of chance, or gift enterprise 
in the sale and distribution of candy or other confections contained in 
said assortments; 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail, pieces of candy of uniform size and shape with 
different colored centers, together with larger pieces of candy, which 
said larger pieces of candy are to be given as prizes to the purchasers 
procuring pieces of candy with centers of particular colors, 

It is further orderd, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


COHEN BROTHERS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8297. Complaint, Jan. 12, 1938—Decision, Sept. 7%, 1938 


Where a corporation engaged in sale and distribution of knitted outerwear to 
retailers and others in the various States and in the District of Columbia— 

Represented to retailers and members of the public that items of wearing apparel 
were composed of “cashmere,” through labels affixed thereto on which 
appeared featured name “Kashmoor,” and through advertisement thereof in 
newspapers and periodicals of interstate circulation under said featured’ 
name, and such as “knitted dresses with that luxuriously soft cashmere: 
feel,’ notwithstanding fact said items were not in fact that apparel com- 
posed of cashmere, i. e., as long definitely understood in minds of consuming 
public from word, as meaning wool of the Tibetan or Kashmir goat, and, as 
such, held in great public esteem and confidence on the part of the consuming 
public and retailers, and preferred by substantial proportion of public over 
apparel made from other fabrics; 

With result of placing in the hands of retailers an instrument and means whereby 
they might pass off and sell aforesaid products as and for “eashmere,”’ and 
of misleading and deceiving substantial portion of purchasing public into 
erroneous belief that aforesaid representations were true, and into purchase: 
of such items by reason of such erroneous beliefs thus brought about, and 
of thereby unfairly diverting trade to it from competitors engaged in whole- 
sale sale and distribution of knitted outerwear and who do not misrepresent 
the material of which their said wear is made: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Alden 8S. Bradley for the Commission. 
Mr. Harold Rogers Lhowe, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Cohen 
Brothers Corporation, a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
‘stating its charges in that respect as follows: 


924 FEDERAL TRADE COMMISSION DECISIONS 


Complaint PHEW GE 


Paracrarn 1. Respondent Cohen Brothers Corporation is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its office and principal place 
of business located at 498 Seventh Avenue, New York, in said State. 
It is now, and for many years last past has been, engaged in the sale 
and distribution of knitted outerwear. It sells, and has sold and dis- 
tributed, such articles of merchandise to retail dealers and others 
located in the various States of the United States and in the District 
of Columbia. It causes, and during the time herein mentioned has 
caused, its said articles of merchandise, when sold, to be shipped from 
its place of business in New York, N. Y., to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. There is now and has been at all times mentioned 
herein, a course of trade and commerce by said respondent in said 
merchandise so sold by it between and among the various States of 
the United States. Respondent is now, and at all times herein men- 
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and dis- 
tribution of knitted outerwear to retail dealers and others in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
said merchandise, caused, and now causes, labels to be affixed to cer- 
tain items thereof and on which labels appear the featured name 
‘“Kashmoor.” Said products are, and were, advertised by respondent 
in newspapers and trade publications having an interstate circula- 
tion under the featured name “Kashmoor” and as “knitted dresses 
with that luxuriously soft cashmere feel.” 

Such statements and representations on the part of the respondent 
serve as representations to retail dealers and to the members of the 
public that such items of wearing apparel so advertised and offered 
for sale are composed of cashmere, the wool from the Tibetan or 
Kashmir goat. The representations hereinabove set forth are, and 
were, false and misleading in that said items of wearing apparel 
so represented, designated, and referred to were not composed of 
cashmere. 

Par. 3. The word “cashmere” for many years last past has had, 
and still has, in the mind of the consuming public a definite and 
specific meaning, to wit: The wool of the Tibetan or Kashmir goat 
from which the fabric known as cashmere is manufacturer. Wearing 
apparel composed of cashmere for many years has held and still 
holds great public esteem and confidence in the mind of the con- 
suming public and retail dealers. A substantial portion of the public 
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and many purchasers of wearing apparel prefer and desire to pur- 
chase wearing apparel made of fabric composed of cashmere, the 
wool of the Tibetan or Kashmir goat as distinguished from wearing 
apparel made from other fabrics. The said labeling and designating 
of said products as set out herein places in the hands of retail dealers 
an instrument and means whereby they may pass off and sell said 
products as being cashmere. 

Par. 4. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that such representations were and are true, 
and to induce the purchase of such items of wearing apparel on 
account of such erroneous beliefs brought about as above set forth. 
There are among the competitors of respondent, as mentioned in 
paragraph 1 hereof, corporations, individuals, partnerships, and firms 
engaged in the wholesale sale and distribution of knitted outerwear 
who do not misrepresent the material of which such wearing apparel 
offered for sale by them is made. By use of the representations afore- 
said, trade has been, and is, unfairly diverted to respondent from 
said competitors. Thereby, substantial injury is being, and has been, 
done by respondent to competition in commerce among and between 
the various States of the United States. 

Par. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled, “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 12, 1938, issued, and 
on January 18, 1988, served, its complaint in this proceeding upon 
respondent, Cohen Brothers Corporation, a corporation, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said 

185514™—40—vot, 27-61 


926 FEDERAL TRADE COMMISSION DECISIONS 
Findings PACA ed EO 


facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Cohen Brothers Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 498 Seventh Avenue, New York, in said 
State. 

Par. 2. It is now, and for many years last past has been, engaged 
in the sale and distribution of knitted outerwear. It sells and has 
sold and distributed such articles of merchandise to retail dealers 
and others located in the various States of the United States and in 
the District of Columbia. It causes, and during all times herein 
mentioned has caused, its said articles of merchandise when sold to 
be shipped from its place of business in New York, N. Y., to the 
purchasers of the same located in the various States of the United 
States other than the State of New York. 

There is now, and at all times herein mentioned has been, a course 
of trade and commerce by said respondent in said merchandise so 
sold by it between and among the various States of the United States. 

Par. 8. Respondent is now, and at all times herein mentioned has 
been, in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale and distribution 
of knitted outerwear to retail dealers and others in commerce be- 
tween and among the various States of the United States. 

Par. 4. Respondent in the course and conduct of its business in 
soliciting the sale of and selling its said merchandise, caused and 
now causes labels to be affixed to certain items thereof on which labels 
appear the featured name “Kashmoor.” Said products were and are 
advertised by the respondent in newspapers and trade publications 
having an interstate circulation under the featured name “Kash- 
ane and as “knitted dresses with that luxuriously soft cashmere 
eel. 

Par. 5. Such statements and representations on the part of the re- 
spondent serve as representations to retail dealers and to the mem- 
bers of the public that such items of wearing apparel so advertised 
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and offered for sale are composed of cashmere, the wool from the 
Tibetan or Kashmir goat. 

Such representations were and are false and misleading in that 
said items of wearing apparel so represented, designated, and referred 
to were not composed of cashmere. 

Par. 6. The word “cashmere” for many years last past has had, 
and still has, in the minds of the consuming public, a definite and 
specific meaning, to wit, the wool of the Tibetan or Kashmir goat, 
from which the fabric known as cashmere is manufactured. 

Wearing apparel composed of cashmere for many years has held, 
and still holds, great public esteem and confidence on the part of 
the consuming public and retail dealers, and a substantial portion 
of the public and many purchasers of wearing apparel prefer and 
desire to purchase wearing apparel made of fabric composed of 
cashmere, the wool of the Tibetan or Kashmir goat, as distinguished 
from wearing apparel made from other fabrics. 

The said labeling and designation by respondent of its said prod- 
ucts as set out herein places in the hands of retail dealers an in- 
strument and means whereby they may pass off and sell such products: 
as being cashmere. 

Par. 7. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that such representations were, and are, 
true, and to induce the purchase of such items of wearing apparel 
on account of such erroneous beliefs brought about as herein set 
forth. 

Par. 8. There are among the competitors of respondent other cor- 
porations and individuals, partnerships, and firms engaged in the 
wholesale sale and distribution of knitted outerwear who do not mis- 
represent the material of which such knitted outerwear offered for 
sale by them is made. 

Par. 9. By the use of the representations herein found to have 
been made, trade has been and is unfairly diverted to respondent from 
said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the perjudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that it waives 
all intervening procedure and, further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Cohen Brothers Corporation, 
a corporation, its officers, representatives, agents, and emplyees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of knitted outerwear in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

Representing, through the use of the words “Kashmoor” or “cash- 
mere” or any other words, legends, or symbols of similar import and 
meaning, to describe or refer to its said outerwear, that such outer- 
wear is made from a fabric composed of the wool of the Tibetan or 
Kashmir goat, unless such outerwear is actually so made from a 
fabric so composed. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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BERRY SEED COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2873. Complaint, July 7, 1936—Decision, Sept. 9, 1938 


Where a corporation engaged in offer and sale, through catalogs distributed 
to farmers and other prospective purchasers, of garden and field seed 
such as oats, wheat, alfalfa, etc., and two individuals, officers thereof and 
in control of its affairs and business activities; in its aforesaid annual 
mail order catalogs distributed as above set forth— 

(a) Falsely represented that it was established in the year 1895, or in the 
year 1905, through such statements as “Berry Seed Company, Established 
1895,” ete., “Forty Years of Knowing Seeds Safeguards Berry Customers,” 
and statement to effect that one of aforesaid individuals had associated 
himself with such Berry Seed Co. “the year they incorporated in 1905,” 
facts being corporation in question was not incorporated until 1926, and 
then succeeded to and carried on business theretofore established ; 

(0) Represented, as aforesaid, that all seeds sold to customers had tags 
attached to containers thereof setting forth percentage of purity and per- 
centage of germination, and that their seed-testing facilities were such 
that corporation was able to determine exact germination of seed sold by 
it, and that all seed offered by it was tested “with painstaking accuracy” 
in its seed-testing laboratories, and that such seed was distinctly a 
superior product and that germinating power thereof was of the highest 
and every pound guaranteed to grow, and that customers could rely upon 
representations appearing on tags and labels, facts being not all containers 
were tagged and labeled as aforesaid, and every pound of seed sold by it 
as aforesaid did not grow, many of its said seeds were not of superior 
quality represented, nor, in many cases, high in germination, and seed 
labeled and shipped by said corporation as aforesaid was in fact mis- 
branded under the laws of States into which shipped as respects standards 
of germination and purity and recognized and established tolerances 
therefor ; ~ 

(c) Represented that they were experts in cleaning seed and possessed finest 
equipment for such purpose, and that all seed sold or offered by them was 
cleaned with corporation’s own cleaning equipment, and featured words 
“RHCLEANED SEED,” and repeatedly asserted and called attention to 
alleged fact that its said seed was recleaned and freed of weed seeds and 
seeds declared noxious under provisions of pure seed laws of many of the 
States, and emphasized its supposedly superior cleaning machinery used 
in its cleaning and its expertness in such operations, facts being it did 
not clean all seed sold or offered by it with its aforesaid equipment, but 
sold, without cleaning, seed purchased from other houses and dealers 
engaged in sale of such products and cleaned by them prior to purchase 
by it, its said seed did in fact contain considerable quantities of weed 
seed, including noxious weeds and other foreign matter, contrary to its 
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aforesaid representation, and including seed declared noxious under pure 
seed laws of certain States, and in some cases in quantities sufficient to 
condemn sale thereof or to constitute misbranding under said States’ seed 
laws; and 

(d) Falsely misrepresented certain varieties of sorghum seed offered and sold 
by it, some of which, for certain purposes, was less valuable and desirable 
than the asserted variety thereof as offered and sold ; 

With effect of misleading substantial portion of purchasing public into erroneous 
and mistaken belief that aforesaid statements and representations were 
true, and with result that public, acting under mistaken and erroneous 
belief thus induced, purchased substantial volume of its said seed and 
trade was thereby unfairly diverted to them from competitors who truth- 
fully represent the seed which they offer and sell: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hall, trial examiner. 

Mr. George Foulkes for the Commission. 

Townley, Campbell, Clark & Miller, of Chicago, Ill., for 
respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Berry Seed Co., a 
corporation, J. Frank Sinn, as president of Berry Seed Co. and indi- 
vidually, Charles M. Kelly, as vice president of Berry Seed Co. and 
individually, Joseph F. Faassen, as secretary of Berry Seed Co. and 
individually, and Charles S. McKee, as treasurer of Berry Seed Co. 
and individually, and each of them, hereinafter designated as respond- 
ents, have been and are using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in regard thereto would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1, Respondent Berry Seed Co. is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Iowa, having its office and principal place of business at 
Clarinda, Iowa; respondent J. Frank Sinn, also of Clarinda, Iowa, is 
president of the respondent, Berry Seed Co.; respondent Charles M. 
Kelly, also of Clarinda, Iowa, is vice president of the respondent, 
Berry Seed Co. ; respondent Joseph F. Faassen, also of Clarinda, Iowa, 
is secretary of the respondent, Berry Seed Co.; and respondent Charles 
S. McKee, also of Clarinda, Iowa, is treasurer of the respondent, Berry 


Seed Co. 
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The said J. Frank Sinn, Charles M. Kelly, Joseph F. Faassen, and 
Charles 8. McKee, individually and as officers of the aforesaid corpo- 
rate respondent, manage, direct, and control its affairs and activities 
as hereinafter set out, and have used and do now use said corporation, 
Berry Seed Co., as an instrumentality and agency to accomplish such 
things as said J. Frank Sinn, Charles M. Kelly, Joseph F. Faassen, 
and Charles 8. McKee purpose and plan. 

Par. 2. Respondents, and each of them, have been and are engaged 
in the business of offering for sale and selling field and garden seed in 
commerce between and among the various States of the United States 
and in the District of Columbia. They cause said seed, when sold, to 
be transported from their principal place of business in the State of 
Towa into and across the various States of the United States and the 
District of Columbia to the several purchasers thereof located at var- 
ious places in States other than the State of Iowa or in the District of 
Columbia, and they have maintained a constant current of trade and 
commerce in said seed sold by them between and among the various 
States and in the District of Columbia. 

In the course and conduct of its business as aforesaid, respondents 
are in substantial competition with other persons, firms, associations, 
and corporations engaged in offering for sale, selling, and transporting 
in commerce between and among the various States of the United 
States field and garden seed used by farmers for planting and sowing 
for ultimate growth and the development of farm crops therefrom. 

Par. 3. In the course and conduct of their business as aforesaid, re- 
spondents, and each of them, distribute among farmers and planters 
seed catalogs; advertise said seed in newspapers and magazines and 
other publications having a large circulation among farmers and 
planters; and sell said seed by mail order as well as through the me- 
dium of a large network of local representatives and salesmen, located 
in the several States in which respondents operate, directly to the 
farmers and planters. Respondents also sell their products at whole- 
sale to other dealers and to retail merchants. 

In offering for sale and selling their seed as aforesaid, respondents, 
and each of them, have made to the general public exaggerated, false, 
and misleading statements as to the duration of their corporate ex- 
istence and the length of time in said business; as to the kind and 
quality of their seed and its degree or percentage of germination and 
purity; as to the degree or percentage of its freedom from noxious 
weeds, dirt, and foreign matter; the source from which obtained and 
place or State of origin; its desirability for winter planting, its cold- 
resisting qualities, and as to other matters essential for planters and 
‘farmers to know in selecting seed for farm crops, with the effect of 
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misleading and deceiving the purchasing public, with the result of 
promoting the sale in commerce of respondents’ seed. These represen- 
tations, made as aforesaid, have created, and do create, a demand on 
the part of the purchasing public for respondents’ seed in preference 
to the seed of competitors. These advertisements or oral statements 
contain assertions or representations, among others, such as the 
following: 


Berry Seed Company 
Established 1895 Clarinda, Iowa 
40th Year 


40 years of Knowing Seeds Safeguard Berry Customers. 

J. F. Sinn, President & Manager—associated himself with the Berry Seed 
Company the year they incorporated in 1905. 

Every pound of seed carries a guarantee and you are guaranteed the same 
satisfaction and that you will save money. 

Buy reliable, tested, guaranteed seed at the lowest wholesale prices. This 
is what the Berry Seed Company’s organization offers you. 

Quality Guaranteed Seeds Backed by 35 years of seed specialization. 

We can’t afford to guess at the quality of our seeds. We Know. 

Every lot of seed is tested with painstaking accuracy. The analysis shows 
us exactly what the seed is. The purity of the seed is known to one hundredth 
of one per cent. The germination is also found. The seed must be satisfactory 
or it is not shipped. 

We guarantee that all shipments will arrive safe and in good condition. 

Tested and guaranteed seeds. Every lot shipment should carry our test 
tag, giving purity, germination, percentage of weed seed and inert matter 
according to the Iowa State seed law. We are careful to have every sample 
coming to the office tested before buying, protecting the interest of our cus- 
tomers by eliminating lots containing dangerous weed seeds. 

When you buy your seeds from the Berry Seed Company you know they have 
been carefully tested. 

Our tests are very accurate, giving our customers the utmost protection. 

Every shipment is made with.a tag on it showing purity and germination 
tests. You know what you’ve got because our tag gives you the facts. 

All of this seed is scientifically cleaned, graded, and tested. You get it in 
the way you want it.and at a decided saving in price. 

We have saved the American farmer thousands of dollars on our guaranteed 
quality seeds. 

We know weed seeds and detect them readily while the occasional buyer 
will overlook most of them. 


The said respondents, in the course and conduct of their business 
in commerce, as aforesaid, also cause labels or tags to be affixed to 
the bags or other containers in which their farm and garden seeds 
are sold, which tags or labels purport to set out the true contents of 
said bags or containers, the true degree of purity of the seed con- 
tained therein, the true amount of inert matter contained therein, 
the true percentage of weed seeds, if any, contained therein and the 
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true degree or percentage of germination of said seed, and other 
data. 

The said respondents, in the course and conduct of their business 
in, commerce, as aforesaid, also advertise in the manner set forth 
above, and represent, through the medium of their salesmen and 
agents, that certain of their farm seeds are cold-resistant and highly 
adaptable for fall or winter planting, which advertisements and 
statements contain representations, among others, such as: 

You will find all of our seeds extra winter hardy. 

We do not sell clover from Western Oregon or other sections which produce 
Seed lacking in winter hardiness. 

Northern Grown Seed Stock. 

We have some extraordinary values of winter wheat for fall seeding. 

Par. 4. In truth and in fact, the respondent, Berry Seed Co., was 
not founded or established in 1895, and has not been in business for 
40 years and has not had 40 years’ experience in knowing seeds, but 
is an Iowa corporation which was chartered in 1926. Neither does 
every lot of respondents’ seed germinate or grow, nor does a proper 
or legal percentage thereof; nor are respondents’ seeds reliable, tested 
or quality seeds, nor is “nothing left to chance or guesswork” in 
the preparation of respondents’ field seed for marketing nor are 
respondents’ seeds prepared for sale in a scientific manner; nor are 
respondents’ seeds well cleaned, pure, and free from weeds, but in 
truth and in fact said lots of seed do contain noxious weed seeds such 
as Dodder, Russian Thistle, Buckhorn, Canada Thistle, Mustard, 
Horse Nettle, Wild Oats, Fox Tail, French Weed, Dock, Sorrel, Rag- 
weed, Tarweed, and many others. Neither do all the buyers of 
respondents’ seed profit by buying it; nor are all of respondents’ 
seeds which are sold for fall planting able to survive cold tempera- 
tures at the place where planted or sold for planting, nor are they 
winter-hardy, or fit for winter planting and will not survive winter 
temperatures in many sections where sold for fall or winter planting. 
Neither do all of respondents’ seeds come from the area or section 
represented by ‘respondents; nor are they of the variety represented 
by respondents. Neither are orders for seed given to respondents 
safe; nor do respondents take the very best possible care of orders 
received; nor can users of farm seed depend upon the seed sold by 
respondents; nor are the bags or containers in which respondents’ 
seeds are sold tagged according to law; nor do the tags affixed thereto 
set out the true contents thereof or the true degree or percentage of 
germination, purity, freedom from weeds and foreign matter; nor 
is said seed scientifically cleaned, graded, and tested. 
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Par. 5. There are among the competitors of respondents engaged 
in the sale of farm and garden seed as mentioned in paragraph 1 
hereof other individuals, corporations, partnerships, and firms, who 
do not misrepresent their history or reputation and who do not mis- 
represent the quality, purity, freedom from noxious weeds, variety, 
or other characteristics of the seed which they sell. 

Par. 6. The acts and practices of the respondents as above alleged 
have the tendency and capacity to and do mislead and deceive a sub- 
stantial portion of the purchasing and consuming public into the 
erroneous belief that said exaggerated, false, and misleading state- 
ments and representations are true. Because of such erroneous be- 
lief, many purchasers and consumers purchase respondents” seed, 
thereby diverting trade to the respondents from their competitors 
who do not make exaggerated, false, and misleading statements and 
representations concerning their seed, to the substantial injury of 
said competitors in said commerce and to the injury of the public. 

Respondents have also placed in the hands of jobbers, salesmen, 
representatives, retailers, and dealers located in the several States in 
which they operate, and in the District of Columbia, the means of 
making to the purchasing public the false and misleading repre- 
sentations hereinabove described. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondents have been and are all to the prejudice of 
the public and respondents’ competitors, as aforesaid, and have been 
and are unfair methods of competition within the meaning and in- 
tent of Section 5 of an Act of Congress entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, FiInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 7, 1936, issued and on July 10, 
1936, served its complaint in this proceeding upon the respondents 
Berry Seed Co., a corporation, and J. Frank Sinn, as president of 
Berry Seed Co., and individually, and Charles M. Kelly, as vice 
president of Berry Seed Co., and individually, and Joseph F. Faassen, 
as secretary of Berry Seed Co., and individually, and Charles S. 
McKee, as treasurer of Berry Seed Co., and individually, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
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were introduced by George Foulkes, attorney for the Commission, and 
in opposition to the allegations of the complaint by J. Arthur Miller, 
attorney for respondents, before Robert S. Hall, an examiner of the 
Commission, theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
testimony and other evidence, briefs in support of the complaint and 
in opposition thereto, and the oral argument of counsel for the Com- 
mission and counsel for the respondents, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent Berry Seed Co. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Iowa, having its office and principal place of business 
at Clarinda, Iowa. Said corporation was organized under the laws of 
that State in the year 1926. 

Respondent J. Frank Sinn, also of Clarinda, Iowa, is president and 
manager of the respondent Berry Seed Co. 

Respondent Joseph F. Faassen is secretary of the respondent Berry 
Seed Co. and manages its office in Clarinda, Iowa. 

Respondents J. Frank Sinn and Joseph F. Faassen dominate, direct, 
and control the affairs and business activities of respondent Berry 
Seed Co. 

Respondents Charles M. Kelly and Charles S. McKee are respec- 
tively vice president and treasurer of respondent Berry Seed Co. 
Said respondents do not actively participate in the conduct of the 
affairs of respondent Berry Seed Co., their only duties being to attend 
directors’ meetings. 

Respondent Berry Seed Co. has since the year 1926 been engaged in 
the business of offering for sale and selling field and garden seed, 
that is, agriculture seed such as oats, wheat, barley, rye, and corn, 
and other types of seed such as alfalfa, red clover, and grains and 
grasses of various types and varieties. 

Par. 2. Respondent Berry Seed Co. causes its products, when sold, 
to be transported from its principal place of business in Clarinda, 
Iowa, into and across the various States of the United States to pur- 
chasers located in various places and States other than the State of 
Iowa, and respondent has maintained and now maintains a course of 
trade in said products sold by it in commerce between and among 
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the various States of the United States and in the District of 
Columbia. ma 

In the course and conduct of its business as aforesaid, respondent 
Berry Seed Co. is in substantial competition with other corporations, 
associations, persons, and partnerships engaged in offering for sale, 
selling, and transporting field and garden seed used by farmers for 
planting and sowing for ultimate growth and for the development 
of farm crops, in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. Respondent Berry Seed Co. conducts its business upon the 
mail-order plan, publishing and circulating throughout the United 
States annual catalogs containing descriptions of its business, and 
the prices, kinds, and grades of seed sold by it. Around 300,000 of 
these catalogs are distributed annually to farmers and _ other 
prospective purchasers. 

The catalogs are sent direct to farmers and to those desirous of 
purchasing seed, and they in turn send their orders to respondent 
company and the seed is shipped to them. 

Respondent employs no selling agents in the conduct of its business 
under the name of Berry Seed Co., but relies entirely on its catalogs 
and other advertising matter to effect sales. 

Par. 4. For more than 1 year last past and specifically in its cata- 
logs published in and for the years 1932, 1933, 1934, 1935, and 1936, 
and distributed by it throughout the various States of the United 
States as aforesaid, respondent Berry Seed Co. has made statements 
concerning its business and the manner in which it operates said busi- 
ness and the grade, quality, and variety of its various kinds of seed, 
which statements are in many particulars false, misleading and untrue 
and are calculated to, and do, mislead purchasers and _ prospective 
purchasers of its seed. 

Par. 5. In the mail order catalogs distributed by respondent Berry 


Seed Co. during the years 1932, 1933, 1934, and 1935, the following 
representations were made: 


Berry Seed Company, Hstablished 1895, Clarinda, Iowa. Forty Years. 

Forty Years of Knowing Seeds Safeguards Berry Customers. 

J. F. Sinn, President and Manager, associated himself with the Berry Seed 
Company the year they incorporated in 1905. 

The aforesaid statements constitute representations that respondent 
Berry Seed Co. was actually established in the year 1895 or in the 
year 1905. 

The testimony shows and the Commission finds that respondent 
Berry Seed Co. was not in existence in the year 1895 or in the year 
1905, and did not come into being until it was incorporated under 
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the laws of the State of Iowa in the year 1926. The testimony estab- 
lishes the fact and the Commission further finds that Mr. A. A. Berry, 
a farmer in the State of Iowa, started to sell seeds in the year 1895 
under his own name through the use of mail order catalogs. Subse- 
quently, in 1905, the business was incorporated under the name of 
A. A. Berry Seed Co. The A. A. Berry Seed Co. carried on business 
for a number of years until its dissolution. Upon its dissolution, the 
respondent Berry Seed Co. was incorporated in the year 1926 under 
the laws of the State of Iowa and it succeeded to the business of the 
dissolved corporation, A. A. Berry Seed Co. 

Par. 6. In its mail order catalogs for the years 1932, 1933, 1934, and 
1935 it is stated and represented by respondent Berry Seed Co. that 
all seeds sold to its customers had tags attached to the containers of 
the seed, which tags contained statements setting forth the percentage 
of purity and the percentage of germination of the seed. 

The testimony shows and the Commission finds that farmers and 
other purchasers of seed desire that the percentage of purity and 
the percentage of germination of seed purchased by them be stated 
or otherwise indicated by the seedsmen on tags attached to seed ship- 
ments and that farmers rely on such statements. Purchasers of seed 
are reluctant to plant a seed of low purity in their land, knowing 
that weed seeds are difficult to eradicate, having once gained a foot- 
hold in the land. If the seed is of low germinating power, the crop 
harvested by the farmer is correspondingly low. Consequently, 
knowledge of the percentage of purity and the percentage of germina- 
tion of the seed to the purchaser of seed is of the utmost importance. 

The statements and representations in the mail order catalogs that 
all containers of seed are tagged and labeled by respondent Berry 
Seed Co. and that the tags set forth the percentage of germination 
and the percentage of purity of the seed are false, misleading, and 
untrue. In many instances respondent shipped seed to customers 
located in States other than the State of Iowa without setting forth 
on tags and labels attached to said seed shipments, statements of the 
percentage of purity and the percentage of germination of the seed 
contained in the shipments. 

Par. 7. In the mail order catalogs for the years 1933, 1934, and 
1935 it is stated and represented that respondent Berry Seed Co. 
and its employees are experts in cleaning seed and possess the finest 
equipment for that purpose and that all seed sold or offered for sale 
by respondent is cleaned with its own cleaning equipment. In said 
catalogs respondent features the words “RECLEANED SEED.” 
These words mean to the prospective purchaser that all respondent’s: 
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seed has been cleaned with respondent’s cleaning machinery several 
times. 

Respondent Berry Seed Co. has a warehouse ‘in Clarinda, Iowa, 
in which it maintains and operates said cleaning and seed-testing 
equipment. In truth and in fact respondent does not clean all the 
seed it sells or offers for sale with its cleaning equipment. Respond- 
ent buys seed from other seed houses and dealers engaged in the 
business of selling seed which seed had been cleaned by these houses 
or dealers prior to the time it was purchased by respondent. Re- 
spondent Berry Seed Co. then sells this seed to its customers without 
cleaning the seed with its own cleaning equipment. 

Par. 8. In the year 1935 respondent Berry Seed Co. advertised 
a seed represented by it to be a variety of sorghum, commonly known 
as Atlas Sorgo. Relying upon the representation that the seed offered 
for sale in the catalog was Atlas Sorgo, farmers residing in the State 
of Kansas purchased a considerable amount of this seed from 
respondent. 

Atlas Sorgo is recognized in the trade as one of the better varieties 
of sorghums because of the quantity and tonnage of its yield, and 
was, therefore, in demand among certain farmers of the State of 
Kansas. 

Samples of seed designated Atlas Sorgo sold to purchasers in the 
State of Kansas by respondent were inspected, grown, and analyzed 
by the seed analysts of the Kansas State Department of Agriculture 
and these analysts determined, and the Commission finds, that the 
grain sold by respondent Berry Seed Co. as Atlas Sorgo was not in 
fact Atlas Sorgo, but was Hegari and Fererita, which are other 
varieties of sorghum. 

Hegari and Fererita are grain sorghums of distinct varieties and 
have growing characteristics different from Atlas Sorgo. 

Some of the seed sold by respondent as Atlas Sorgo was also upon 
analysis found to be Cheyenne, a common variety of forage sorghum 
less valuable and desirable for some purposes than the variety Atlas 
Sorgo. ; 

Par. 9. In the annual seed catalogs distributed by the respond- 
ent during the years 1932, 1933, 1934, and 1935, respondent Berry 
Seed Co. repeatedly asserted and called attention to the alleged fact 
that its seed is recleaned and is free of weed seeds and seeds declared 
to be noxious weed seeds under the provisions of the pure seed laws 
of many of the States. The customer’s attention is also directed in 
said catalogs to the supposedly superior cleaning machinery used by 
respondent in cleaning its seeds and the expertness of respondent in 
using the machinery in cleaning operations. Such statements were, 
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and are, false and misleading in that respondent’s seed did in fact con- 
tain considerable quantities of weed seed, including noxious weeds 
us well as other foreign matter, and said seed had not been cleaned 
of all these impurities as claimed by respondent. 

Respondent Berry Seed Co. made shipments of seed into the States 
of Indiana and Illinois and analysis of many of these shipments by 
the State seed analysts of those States showed, and the Commission 
finds, that respondent’s seeds contain various kinds of weed seed, 
including the seed of weeds declared to be noxious by the pure seed 
laws of those States, in certain instances in quantities sufficient to 
condemn the sale of the seeds or to constitute misbranding under the 
seed laws of the States. 

Par. 10. In the mail order catalogs distributed during the years 
19382, 1933, and 1934, respondent Berry Seed Co. represents and 
guarantees that the germinating power of its seed is of the highest; 
that every pound of seed it sells is guaranteed to grow; that. re- 
spondent’s seed-testing facilities are such that it is able to determine 
the exact germination of the seed it sells and that the seed is dis- 
tinctly a superior product. These statements apply to all seed sold 
by it. Said statements were, and are, in fact untrue in that every 
pound of respondent’s seed did not, and does not, grow and that 
many of respondent’s seed are not of the superior quality represented 
by respondent. Respondent’s seed is not in many cases high in ger- 
mination and the testimony of the analysts of State seed-testing 
agencies shows, and the Commission finds, that respondent has 
shipped seed into the States of Indiana and Illinois, which seed had 
germinating power in many cases as low as 54 percent. 

Par. 11. Respondent Berry Seed Co. in preparing seed for ship- 
ment to purchasers, usually attaches to bags and containers of such 
seed, tags, and labels which bear printed or written markings setting 
forth the percentage of germination and the percentage of purity 
of the seed. 

In the annual catalogs for the years 1932, 1933, 1934, and 1935, 
statements are made by respondent Berry Seed Co. to the effect 
that all seed offered for sale by it is tested “with painstaking ac- 
curacy” in its seed testing laboratory. In the same catalogs custom- 
ers and prospective customers are advised that each shipment of 
seed is tagged and labeled and that customers can rely upon the 
representations appearing on the tags and labels. 

Respondent’s customers do rely upon the statements of percentage 
of germination and percentage of purity set forth on tags and labels 
attached to seed shipments and these customers, when ordering seed 
from respondent, are entitled to receive seed which measures up to 


940 FEDERAL TRADE COMMISSION DECISIONS 


Findings 27. Ree: 


the representations of percentage of germination and purity set forth 
on the tags and labels attached to said containers of seed within 
tolerances or allowances. 

It is recognized among the members of the seed trade that varia- 
{ions will occur in purity and germination tests. For this reason 
the Association of Official Seed Analysts of North America, an asso- 
ciation composed of officials chargeable with the enforcement of the 
seed laws of the various States and of the United States, has adopted 
tolerances or allowances for purity and germination tests. These 
standards of tolerances or allowances are recognized by the seed 
trade in testing and marking the percentage of germination and per- 
centage of purity of the seed on the tags and labels attached to 
containers of seed. Commercial seed analysts, that is, analysts in 
the employ of private seed vending companies, follow these standards 
of testing and marking seed. 

The State seed commissioners of the States of Indiana and Illinois 
testified, and the Commission finds, that respondent Berry Seed Co. 
has shipped seed into these States, which, upon testing by the ana- | 
lysts in the Indiana and Illinois seed laboratories, was found to be 
of low germinating power, and to be misbranded under the laws of 
such States in that the seed did not germinate within recognized 
tolerances or allowances. 

The following shipment of seed is typical of a number of seed 
shipments on which were tags and labels misrepresenting the germi- 
nating power of the seed: 

On April 9, 1936, respondent Berry Seed Co. shipped to H. Roy 
May of Brookston, Ind., a quantity of corn designated as “Gold- 
Dent” corn, with labels attached to said shipment representing the 
germination of the corn to be 90 percent or better. Upon analyses 
by the Indiana State Seed Department, it was found that the corn 
germinated only 78 percent. 

The testimony shows, and the Commission finds, that many of the 
shipments of respondent’s seed contain tags and labels on which 
were set forth the percentage of purity contents of the seed, and that 
said statements were false, in that the purity of the seed was sub- 
stantially lower than represented by respondent and not within 
recognized tolerances and allowances. 

The Commission finds that the following is typical of a number 
of shipments of seed into the State of Indiana to which were at- 
tached tags and labels representing the purity of the seed to be much 
higher than the actual purity of the same: 

On February 26, 1935, respondent Berry Seed Co. shipped Alsike 
Clover to Walter F. Kinds of Hartford City, Ind., with tags and 
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labels attached to said shipment representing the purity of the seed 
to be 96.50 percent. Upon analysis by the Indiana State Seed De- 
partment it was found that the seed was only 92.38 percent pure. 
Said shipment contained many of the seeds declared to be noxious 
under the laws of Indiana, such as Buckhorn, Common Plantain, 
Curled Dock, Canada Thistle, Sorrell, and Yellow Trevail together 
with other weed seeds. 

Par. 12. The use by respondents Berry Seed Co., J. Frank Sinn, 
and Joseph F. Faassen, of the acts and practices above set forth, in 
offering for sale and selling their products, has had, and now has, 
the tendency and capacity to, and does, mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true. Acting under the mis- 
taken and erroneous belief induced by the false and misleading state- 
ments and representations herein referred to, the public has purchased 
a substantial volume of respondents’ seed, with the result that trade 
has been unfairly diverted to respondents from their competitors 
who truthfully represent the seed they offer for sale and sell. 


CONCLUSION 


The aforesaid acts and practices of respondents Berry Seed Co., 
J. Frank Sinn, and Joseph F. Faassen, are all to the injury and preju- 
dice of the public and respondents’ competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and answer thereto, testi- 
mony and other evidence taken before Robert S. Hall, an examiner of 
the Commission, theretofore duly designated by it, in support of the 
allegations of the complaint and in opposition thereto, briefs filed 
herein, and oral arguments before the Commission, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
respondents Berry Seed Co., a corporation, and J. Frank Sinn, as 
president of Berry Seed Co., and individually, and Joseph F. Faassen, 
as secretary of the Berry Seed Co., and individually, have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondents Berry Seed Co., a corporation, its 
officers, representatives, agents, and employees, and J. Frank Sinn, as 
president of Berry Seed Co., and individually, and Joseph I’. Faassen, 
as secretary of Berry Seed Co., and individually, in connection with 
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offering for sale, sale and distribution of agricultural seed, in inter- 
state commerce, or in the District of Columbia, do forthwith cease 
and desist from representing, directly or by imphcation— 

1. That respondent Berry Seed Co. was founded or engaged in busi- 
ness prior to the year it was incorporated under the laws of the State 
of Iowa; 

2. (a) That respondents’ seed is free from weed seed and other for- 
eign matter; (b) That all seed is cleaned by respondents with their 
own seed-cleaning equipment; (c) That the germinating power of all 
respondents’ seed is high; (d) That every shipment of seed has tags 
or labels attached to it showing the purity and germination tests of 
the seed; (e) That seed is of a stated variety; when such are not 
the facts. 

3. That seed has a higher percentage of germination and purity than 
the actual germination and purity of the seed, under recognized tests 
and within recognized tolerances or allowances. 

It is ordered, That the proceedings herein against Charles M. Kelly, 
as vice president of Berry Seed Co., and individually, and Charles S. 
McKee, as treasurer of Berry Seed Co., and individually, be and the 
same hereby are dismissed without prejudice. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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Where a building material “Institute” (1) active membership of which consisted 
of some 280 Florida retailers engaged in purchase, sale, and distribution 
of lumber, lumber products, building materials, builders’ supplies and 
millwork, and represented about 70 percent of the purchasing power of 
such materials in said State, and a group so large and influential in the 
trade as to be able substantially to influence and affect the flow of trade 
and commerce therein in aforesaid products and supplies, (2) associated 
membership of which consisted of some 47 manufacturers, producers, and 
wholesalers in the building-supply industry, with places of business, in the 
case of a large majority thereof, in other States, and (3) with which there 
were associated a number of cooperating dealers and about 288 cooperating 
manufacturers, producers, and wholesalers, who conformed to its policies, 
and (4) active membership in which was contingent upon meeting defini- 
tin of dealer adopted, published and distributed by said Institute, as 
initially decided upon by its appropriate divisional directors and com- 
mittees, and as usually confirmed by its executive committee; and the 
officers, directors, and members of said Institute— 

Combined and conspired, with intent and effect of enhancing and promoting 
the yolume of business and trade of such members and cooperators, by com- 
mon and concerted action, together and with others, to (1) establish such 
active members and cooperating dealers as a class of recognized dealers in 
lumber, lumber products, building materials, and builders’ supplies in 
aforesaid State, and to control and confine sale and distribution of such 
products by manufacturers and producers thereof to or through the 
medium of such members and cooperating dealers exclusively, (2) require 
such associate members and other manufacturers, producers, and whole- 
salers of aforesaid materials, products, and supplies to refrain from sell- 
ing or distributing same to dealers or other purchasers who were in com- 
petition in retail sale and distribution of said products with such active 
members and cooperating dealers, but who were not recognized by such 
Institute as cooperating with its policies, (3) prevent nonrecognized and 
noncooperating dealers from purchasing or securing lumber, lumber 
products, building materials, and builders’ supplies direct from manufac- 
turers, producers, and wholesalers, (4) interfere with business and trade 
of such nonrecognized and nonecooperating dealers in order to enable or 
assist dealer members of such Institute and cooperating dealers to appro- 
priate and acquire such business and trade and obstruct competition of 
such nonrecognized and noncooperating dealers, and (5) monopolize busi- 
ness and trade in aforesaid products, materials, and supplies in said State 
in members of such Institute and those cooperating with it in maintaining 
its policies; and in pursuance of such combination and conspiracy, and in 
order to accomplish its aforesaid objectives— 
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(a) Exacted written statements from active and associate members agreeing 


(b) 


to comply fully with all the bylaws, rules, and regulations governing said 
Institute and required such statements from cooperating manufacturers, 
producers, and wholesalers setting forth intention to cooperate, and pro- 
vided, in the case of one of said Institute’s districts, for assessment and 
payment of fines by members for violations of Institute’s rules and 
regulations ; 

Prepared and published bulletins, summaries of information, rosters, and 
other data, in the form of official communications entitled “confidential 
information,” printed bulletins, or summaries and rosters in loose-leaf 
binders, distributed to and through district secretaries among the members 
and to the active and associate membership, containing names of (1) mem- 
pers, and of (2) manufacturers, producers, wholesalers, and dealers, 
recognized as cooperating with it, and of (3) those manufacturers, etc., 
not recognized as thus cooperating, and of (4) persons or concerns not 
recognized by it as qualified dealers ; 


With intent or effect of indicating that manufacturers, producers, and whole- 


(¢) 


(ad) 


(e) 


salers of lumber, lumber products, building materials, and builders’ supplies 
should confine and limit sale and distribution of their said products to 
dealer members of such Institute and to dealers recognized by it as cooperat- 
ing, and not sell such products direct to those dealers not recognized as 
thus cooperating and to persons or concerns not recognized by it as qualified 
members, and of indicating to its dealer members and recognized dealers 
that they should confine and limit purchase of their requirements to 
associate members and manufacturers, producers, and wholesalers recognized 
by it as cooperating ; 

Engaged in espionage, through its divisional committees and district secre- 
taries, upon shipments of lumber, lumber products, building materials, and 
builders’ supplies coming into said State from other States, and com- 
municated with and solicited in writing expression of cooperation in its 
“distribution policy,” as enclosed, from manufacturers, producers, and 
wholesalers found to be shipping into said State, and issued follow-up 
letters implying boycotts and threats of boycotts unless written cooperating 
intentions were forthcoming, and caused friendly and cooperating manufac- 
turers to contact those hesitating or refusing to state in writing their 
willingness to cooperate with it, and notified members of those who refused 
to reply to such solicitations or to cooperate ; 

Kept close surveillance of shipments into State of products of manufac- 
turers, producers, and wholesalers who had signified intentions to cooperate, 
in order to make effective promised cooperation, and complained to manu- 
facturer, producer, or wholesaler found to be selling nonmember or non- 
cooperating dealer by letter, telegram, or telephone, and in written 
complaints impliedly threatened that if manufacturer, producer, or whole- 
saler concerned did not discontinue such sales, boycott of its products by 
other members and cooperating dealers would follow ; 

Checked sources of supply of nonmembers and nonecooperating dealers and 
addressed communications to such sources in various States in order to 
prevent such nonmembers and noncooperating dealers from obtaining fur- 
ther requirements for their business, and, upon being satisfied as to future 
cooperation by noncooperating manufacturer, producer, wholesaler, or 
dealer, released charges against noncooperator and, by letters and telegrams,. 
gave notices to trade to such effect; and 
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Issued “credential cards of cooperation” to associate members and cooper- 
ating manufacturers, producers, and wholesalers, to obviate, as set forth 
in form letters sent by Institute to several manufacturers, producers, and 
wholesalers in various States, “the awkwardness experienced in the past 
of establishing your status,” and so that it might, when presented to the 
dealer, “eliminate all question in his mind as to where you stand with 
the Institute,” and advised, “for your own protection, that your repre- 
Sentatives keep constantly in touch with the secretaries designated on the 
back of the card, for the purpose of securing up-to-date information from 
time to time,’ and, in form letter sent to active members of the Institute, 
set forth the issuance of such credential cards to those manufacturers, 
wholesalers, and jobbers who had gone on record with it as intending to 
cooperate fully in its policy, and asked membership “to concentrate on 
insisting that all concerns obtain” such cards and place their own “cer- 
tifications of membership in a conspicuous place” in their offices; and 
Solicited and received, in enforcement of its policies, cooperation of build- 
ing material institutes in the two Carolinas, and in Virginia, Tennessee, 
Alabama, and Georgia; 


With results that— 


(@) 


(b) 


(c) 


(d) 


Interstate commerce in sale and distribution of lumber, lumber products, 
building materials, and builders’ supplies was substantially restrained by 
elimination, or attempted elimination, therefrom of noncooperating dealers 
and other purchasers or prospective purchasers not recognized by said Insti- 
tute and noncooperating manufacturers, producers, and wholesalers who 
sold to such noncooperating dealers or such other purchasers, and by the 
restricting, or attempted restricting, of such commerce to associate mem- 
bers and cooperating manufacturers, producers, and wholesalers and active 
members and cooperating dealers who adhered to and supported objective 
and policies of said Institute, and there was tendency to otherwise restrain 
and obstruct natural flow of commerce in channels of trade; 

Manufacturers, producers, and wholesalers of lumber, lumber products, 
building materials, and builders’ supplies located in various States, and 
who sold and distributed their products in aforesaid State of Florida, 
received from said Institute and its officials letters, summaries of informa- 
tion, rosters, telegrams, telephone messages, and other official communica- 
tions containing threats or implied threats of boycott against their products 
unless their sale and distribution were confined to the active members of, 
and dealers cooperating with, such Institute, and manufacturers, producers, 
and wholesalers of such products in the various States, because of intim- 
idation and coercion by it, confined such sale and distribution to active 
members and cooperating dealers ; 

Manufacturers, producers, and wholesalers in various States refused to 
sell, or discontinued selling, to dealers or other purchasers found and 
reported by said Institute as not cooperating with its policies, and ship- 
ments to noneooperating dealers and other purchasers which manufacturers 
wished to make were refused and canceled because of intimidation and coer- 
cion by it and its officials; 

Manufacturers, producers, and wholesalers in the two Carolinas, Alabama, 
Georgia, and other States were substantially restrained in their interstate 
shipments because of the interference of said Institute and its officials, 
active members of which Institute and cooperating dealers therewith 
refused to buy, or ceased buying, from manufacturer, producer, or whole- 
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galer found to have violated Institute’s policies by selling noncooperating 
dealer, and manufacturers, producers, or wholesalers refused, in some 
instances, further to sell to old customers because of insistence of Institute 
or its officials that such sales be not made, and, in numerous instances, 
before making sales, determined whether prospective customer was mem- 
ber of Institute or cooperating dealer, and, in many instances, refused 
sales to prospective customer held by Institute as not cooperating with its 
policies; and 

(e) Competitors of active members were prevented from obtaining interstate 
shipments of their requirements because of interference by the Institute 
and its officials, and competition in and between the several States was 
thereby substantially lessened, hindered, and suppressed ; and 

With effect of unduly and unlawfully restraining and restricting trade and 
commerce in lumber, lumber products, building materials, builders’ supplies, 
and millwork between and among the several States, and of eliminating 
competition in sale of said products with tendency and capacity to create 
monopoly in such sale and in said commerce in the members of said 
Institute: 

Held, That such acts, policies, and practices as above set forth were to the 
prejudice of the public and competitors and constituted unfair methods of 
competition. 


Before M7. John J. Keenan, trial examiner. 

Mr. Daniel J. Murphy for the Commission. 

Mr. John C. Sullivan, of Miami, Fla., for Florida Building Ma- 
terial Institute, Inc., and its officers and directors. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that the 
Florida Building Material Institute, Inc., and its officers and board 
of directors, as hereinabove designated, have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in, respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Said respondent, Florida Building Material Insti- 
tute, Inc., hereinafter for convenience referred to as the Institute, is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Florida under articles of organiza- 
tion in the year 1934. The membership of said Institute is 
composed— 

(a) of active members consisting of retail lumber, building 
material, and builders’ supply dealers and woodworking plants; also 
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retail hardware and general retail stores; about 315 in number 3 
and the 

(6) associate members consisting of manufacturers and/or pro- 
ducers, wholesalers, distributors, sind jobbers, about 63 in number. 

The active and assdcinte meareibicrs of said Institute are persons, 
partnerships, and corporations, who, as dealers and manufacturers, 
are engaged in the business of producing, buying, selling, and dis- 
tributing to contractors, builders, dealers, consumers, and other pur- 
chasers, lumber, lumber products, building materials, building 
specialties, builders’ supplies, and millwork. The affairs of said 
Institute are and have been managed and controlled by the following 
elective officers and administrative bodies: president, vice president, 
treasurer, secretary, a board of directors consisting of a director 
from each of the 15 divisions into which the State of Florida is 
divided for the more effective operation of the Institute, and an 
executive committee consisting of 5 directors, the president, and vice 
president. The principal or head offices of said Institute are and 
have been maintained in the city of Orlando in the State of Florida. 

The certain persons who are members of said executive committee 
and of said board of directors and as such have served as members 
of the executive committee and directors of said Institute and the 
respective companies or organizations by or with which such persons 
are employed or connected, which companies or organizations are 
members of said Institute, are as follows: 


Name of concern with which respective mem- 
bers of the executive committee and respec- 
tive directors are connected as officers or 
employees, such concerns being members of 


Executive committee: said Institute. 
Robert S. Bechtelheimer, president. Dade City Lumber Co., Dade City. 
Alston Shoaf, vice president__-—--- Roberson Lumber Co., Miami, 
Rush H. Todd, committeeman_-_-_-- R. H. Todd Lumber Co., Ocala. 
Asher Culp, committeeman__----- Culp Lumber Co., Tampa. 
S. T. Lainhart, committeeman_-_-_-_- Lainhart & Potter, West Palm Beach. 
George J. Philp, committeeman_-_ Philp & Moorman Lumber Co., Pan- 
ama City. 
T. J. Maxey, committeeman___--~ Jeffrey Lumber Yards Ine., Miami. 
Board of directors: 
Roland Hy ees taesen Ferriss-Lee Lumber Co., Pensacola. 
Georcesdh Philpse 2 2232s eee Philp & Moorman Lumber Co., Pan- 
ama City. 
: 1, SS ia fl AN ae eG i ale ee Pichard Bros., Tallahassee. 
Hess spenceris2e sews es Marshall & Spencer, Jacksonville. 
Cecil Wwilliste sires ese 22S — Meachen-Willis Lumber Co., Daytona 
Beach. 


East Coast Lumber & Supply Co., Hau 
Gallie. 


Pants Osteenen. = eee eee as 
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Sa Leinhartese a ee Lainhart & Potter, West Palm Beach. 
TATE Maxey owe 5 <a ere ees Jeffrey’ Lumber Yards, Miami. 
Vernon G. Widerquist=----=----__- Seminole Lumber & Manufacturing Co., 
Ft. Myers. 
WaiG: Shepardsse2ie sie se ee as Shepard Lumber Co., Sarasota. 
ESE eBrenner’ = _ ase a ae Davenport Lumber & Supply Co., 
Davenport. 
Ashers| @ulp22 S265 22) Culp Lumber Co., Tampa. 
WV Pele GTCeO tye a er ee Pinellas Lumber Co., St. Petersburg. 
Rushes He Rodd. Ss. eee es R. H. Todd Lumber Co., Ocala. 
RoC. oSpaulding===- eee Conrad Lumber Co., DeLand. 


The above-named members of said Institute do not constitute the 
entire membership of said Institute but are representative members 
thereof. All members of the said Institute are also made party re- 
spondents herein as a class to which those specifically named are rep- 
resentative of the whole. 

Par. 2. The said members of said Institute in the course and conduct 
of their business purchase their materials and supplies from manu- 
facturers, producers, and distributors in various States and cause 
such materials and supplies to be shipped and transported to ware- 
houses and places of business and to customers of such purchasing 
members from points in States other than the States in which such 
respective points of destination are located. In the course of the sale 
and distribution of their merchandise the said members of said In- 
stitute cause materials and supples when sold to be shipped and 
transported pursuant to purchase orders from their warehouses, places 
of business or direct from their suppliers to their customers at points 
in States other than the State in which such respective shipments origi- 
nate. In the course and conduct of the business of the said members of 
said Institute, as hereinabove described, respondents are and have 
been engaged in commerce among the several States and in trade, busi- 
ness, and commerce having a direct effect upon interstate commerce in 
lumber, lumber products, building materials and builders’ supplies. 
The said members of said Institute are and have been engaged in the 
course of such business in actual and potential competition with each 
other and with nonmembers and other dealers and manufacturers who 
market or desire to market lumber products, building materials, and 
builders’ supplies. 

Par. 3. The said members of said Institute constitute a large and 
important part of the dealers in lumber, lumber products, building 
materials, and builders’ supplies in the State of Florida; and such 
members constitute a group so large and influential in the trade as to 
be able to control and influence the flow of trade and commerce in 
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lumber, lumber products, building materials, and builders’ supplies 
within, to and from the State of Florida. Said members as allied and 
banded together in said Institute are enabled thereby to more effec- 
tively exercise control and influence over such trade and commerce for 
the promotion and enhancement of their own volume of trade and 
profits. 

Par. 4. The said members of said Institute are banded and allied to 
gether to carry into effect the program and practices hereinbelow de- 
scribed and to enhance and promote the volume of trade, business, 
and profits of said members of said Institute. And the said Institute 
and its respondent members have agreed, conspired, combined, and 
confederated together and with others, and have united in and pur- 
sued a common and concerted course of action and undertaking 
among themselves and with others to adopt, follow, carry out, enforce 
and maintain a program, to wit: 

1. To establish the respondent active members of said Institute as 
a class of recognized and cooperating dealers in lumber, lumber prod- 
ucts, building materials, and builders’ supplies in the State of Florida, 
and to confine and require the sale and distribution of such materials 
and supplies by manufacturers and producers thereof to or through 
the medium of such respondent members exclusively. 

2. To induce, require, or compel manufacturers and producers of 
lumber, lumber products, building materials, and builders’ supplies 
to refrain and to cease or desist from selling such materials or supplies 
to nonrecognized or noncooperating competitors of respondent mem- 
bers who are not members of said Institute; and to prevent such non- 
recognized or noncooperative competitors from purchasing or secur- 
ing such materials and supplies direct from manufacturers or produc- 
ers and to compel them to purchase their requirements of such 
materials or supplies from or through the medium of said members 
of said Institute exclusively and upon terms or conditions of sale 
which afford a commission, profit or allowance to such members of 
said Institute. 

3. To require the associate members of said Institute to refrain and 
desist from selling or distributing materials and supplies to nonco- 
operative or nonrecognized dealers, who are not members of said 
Institute and to limit such sales and distribution of materials and 
supplies exclusively to cooperative or members of said Institute. 

4. To interfere with the business and trade in lumber, lumber 
products, building materials, and builders’ supplies of dealers who are 
noncooperating or nonmembers of said Institute for the purpose of 
enabling or assisting the said cooperating or members of said Institute 
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to appropriate and acquire the patronage or trade and obstruct the 
competition of such noncooperating or nonmember dealers. 

5. To prevent dealers of lumber, lumber products, building ma- 
terials, and builders’ supplies who are not cooperating or members of 
said Institute from selling any materials or supplies for a new con- 
struction or new work to builders, consumers, or other purchasers; to 
monopolize such trade and business in cooperative or members of 
said Institute. 

Par. 5. The said Institute and its members have agreed, combined, 
confederated, and conspired together for the purpose and with the 
intent of carrying out the aforesaid program; and they have been 
and are now engaged in carrying into effect and maintaining said 
program and the said agreement, combination, confederation, con- 
spiracy, and undertaking as set forth in paragraph 4. For the pur- 
pose of effecting and carrying out the said program and said agree- 
ment, combination, confederation, conspiracy, and undertaking, the 
Institute and its respondent members have, among other things, done 
the following: 

(a) Exacted and procured promises and agreements from each 
member, active and associate, of said Institute to the effect that such 
members will support, adhere to, and enforce the foregoing program 
of respondents as set forth in paragraph 4 hereof. 

(6) Used and continue to use, in concert and agreement among 
themselves and with others, coercive and concerted action, boycott, 
threats of boycott, and other united action against manufacturers, 
dealers, and others to induce and require them, and to attempt so to 
induce and require them, to agree and conform to and to support and 
enforce the said program of said Institute. 

(c) Held meetings of members, officers, and directors of said Insti- 
tute to devise means of exerting influence, pressure, coercion, or other 
means of inducing, coercing, and requiring manufacturers, producers, 
distributors, and others engaged in said lumber, lumber products, 
building materials, and builders’ supplies trade and industry to abide 
by and adhere to said program. 

(¢) For the purpose and with the effect of inducing or compelling 
manufacturers, producers, and dealers to conform to said program, 
informed and advised such manufacturers, producers, and dealers of 
the names of the members of said Institute and of the Institute’s 
purpose and determination to insist upon and require the distribu- 
tion of supplies and materials through the medium of said members 
exclusively; and also issued and distributed a “summary of informa- 
tion” which contained “a noncooperative list” of dealers and manu- 
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facturers who are not in cooperation with the program and policies 
of said Institute. 

(e) Used and engaged in other acts, cooperative and concerted 
action and coercive methods and practices in promoting, establishing, 
and carrying out the aforesaid program and agreement, combinations, 
conspiracy, confederation, and undertaking set forth in paragraph 4 
hereof. 

Par. 6. The capacity, tendency, and effect of said agreement, com- 
bination, conspiracy, confederation and undertaking, and the said 
acts and practices of said Institute and its members, set forth in 
paragraphs 4 and 5, are and have been 

(a) To monopolize, in said members of said Institute in the State 
of Florida, the business of dealing in and distributing lumber, lumber 
products, building materials, and builders’ supplies. 

(6) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in said lumber, lumber products, building mate- 
rials, and builders’ supplies trade and industry, and to deprive the 
purchasing and consuming public of advantages in price, service, and 
other considerations which they would receive and enjoy under condi- 
tions of normal and unobstructed, or free and fair, competition in said 
trade and industry; and to otherwise operate as a restraint upon and 
a detriment to the freedom of fair and legitimate competition in such 
trade and industry. 

(c) To substantially increase the cost to purchasers of such lumber, 
lumber products, building materials, and builders’ supplies and con- 
sequently to increase the cost of construction, repair, maintenance, and 
remodeling of homes, dwellings, buildings, highways, and all kinds of 
construction and building works. 

(2d) To oppress, eliminate, and discriminate against business enter- 
prises which are not cooperative or members of said Institute and which 
are or have been engaged in selling, distributing, manufacturing, or 
using lumber, lumber products, building materials, or builders’ supplies. 

(e) To restrain or restrict employment in the construction and build- 
ing industry and trade and to reduce the purchasing power or capacity 
of purchasers and users of such lumber, lumber products, building 
materials, and builders’ supplies. 

(7) To obstruct, hamper, and interfere with the normal and natural 
flow of trade and commerce in lumber, lumber products, building mate- 
rials, builders’ supplies in, to, and from the State of Florida; and to 
injure competitors of the members of said Institute in unfairly divert- 
ing business and trade from them, depriving them thereof, and other- 
wise oppressing or driving them out of business. 
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(g) To prejudice and injure the public and manufacturers, pro- 
ducers, dealers, distributors, and others who do not conform to the 
program of said Institute and its members, but who are compelled to 
conform to said program. 

Par. 7. The above alleged acts and things done by respondent Insti- 
tute and members, as set forth in paragraphs 4, 5, and 6 hereof, are 
methods of competition which are unfair, and which constitute unfair 
methods of competition in commerce within the intent and meaning, 
and in violation of Section 5 of said Act approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Rerort, Finprnes aS To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 30, 1936, issued and served its 
complaint in this proceeding upon respondents Florida Building 
Material Institute, Inc., Robert S. Bechtelheimer, president, Alston 
Shoaf, vice president, J. Ben Wand, treasurer, Claude E. Flambeau, 
secretary, and the following directors: Roland E. Lee, George Philp, 
Eugene H. Pichard, E. 8. Spencer, Cecil Willis, Paul Osteen, Spencer 
T. Lainhart, T. J. Maxey, Vernon G. Widerquist, W. Guy Shepard, 
H. H. Brenner, Asher Culp, Walter Gregory, Rush H. Todd, and Ray 
Spaulding, charging them with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Daniel J. Murphy, attorney for the 
Commission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it; respondents did not introduce any 
testimony or other evidence in opposition to the allegations of the com- 
plaint; and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceedings 
regularly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence, and briefs 
in support of the complaint and in opposition thereto; and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDING AS TO THE FACTS 


ParacrarH 1. Respondent, Florida Building Material Institute, 
Inc., hereinafter for convenience referred to as the “Institute,” is a 
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corporation, organized in October 1934, and existing under and by 
virtue of the laws of the State of Florida. The principal office and 
headquarters of said Institute are maintained at Orlando, Fla. W. F. 
Williams became the first executive secretary of the Institute and con- 
tinued to serve in that capacity until July 1935, at which time he was 
succeeded by Claude E. Flambeau, who continued to serve as executive 
secretary up to the year 1937. 

The Institute, for the more effective administration of its affairs 
and for the purpose of carrying out the practices herein described, 
divided the State of Florida into 15 divisions. Each division had a 
director and 5 committeemen. In August 1935 a “home-rule plan” 
was adopted, and according to said plan the said 15 divisions were 
divided into 5 districts with home rule, which allowed each district 
the privilege of self-government, but not to exceed the authority 
granted to each of said districts by the State organization at Orlando. 
Each district has a secretary who is elected by the directors of the 
divisions within each particular district jurisdiction. The districts 
and divisions held frequent meetings of their members for the conduct 
of Institute business. The meetings were presided over by a director 
or secretary, and the minutes of said meetings were supposed to be 
forwarded to the State office at Orlando. The districts may make 
bylaws for their own government, which bylaws must be approved and 
ratified by the Institute’s State office. Fees, dues, and payments to be 
‘made by the members are determined by each district for its members, 
a part of which must be remitted to the Institute’s headquarters at 
Orlando. In most districts the membership dues are 414 mills on a 
dollar gross sale, 114 mills of which must be forwarded to State head- 
quarters. The Institute is governed by a president, a vice president 
and board of directors consisting of a director from each division 
and an executive committee consisting of the president, vice president, 
executive secretary and five directors elected from the directors repre- 
senting the several divisions. The president and vice president are 
elected by the members at large. 

The membership of the Institute is composed partly of active mem- 
bers, consisting of approximately 280 retail dealers having their places 
of business in the State of Florida who are engaged in the purchase, 
sale, and distribution of lumber, lumber products, building materials, 
builders’ supplies, and millwork. These active member dealers repre- 
sent approximately 70 percent of the purchasing power of said 
materials in the State of Florida. In excess of 50 percent of the said 
materials sold and distributed by said active member dealers are manu- 
‘factured in various States of the United States other than the State 
of Florida. The Institute is composed in part also of associate mem- 
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bers, consisting of about 47 manufacturers, producers, and wholesalers 
in the building-supply industry, a large majority of whom have their 
places of business in States of the United States other than the State 
of Florida. In addition to the members, active and associate, there 
are a number of cooperating dealers and approximately 288 cooperat- 
ing manufacturers, producers, and wholesalers who conform to the 


policies of the Institute. 

The officers, directors, and executive committee of the Institute for 
the year 1986, together with the names of the companies or concerns 
(respondent dealer-members of said Institute) with which the re- 
spective officers, directors, and members of the executive committee 
are affiliated as officers or employees, are as follows: 


EXECUTIVE COMMITTEE 


President: Robert S. Bechtelheimer, Dade City Lumber Co., Dade City. 

Vice president: J. F. Townsend, Townsend Sash, Door & Lumber Co., 
Lake Wales. 

Hxecutive secretary: Claude E. Flambeau, Orlando, Fla. 

Committeemen: George J. Philp, Philp & Moorman Lumber Co., Panama City; 
Spencer T. Lainhart, Lainhart & Potter, West Palm Beach; T. J. Maxey, Jeffrey 
uumber Yards, Miami; Asher Culp, Culp Lumber Co., Tampa; Rush H. Todd, 
%. H. Todd Lumber Co., Ocala. 


DIRECTORS 


Western district: Division No. 1-A, director: George J. Philp, Philp & 
Moorman Lumber Co., Panama City. 

Central district: Division No. 4, director: Cecil Willis, Meachen-Willis Lum- 
ber Co., Daytona Beach; division No. 14, director: Rush H. Todd, R. H. Todd 
Lumber Co., Ocala; division No. 15, director: Ray Spaulding Conrad Lumber 
Co., De Land. ; 

Southeastern district: Division No. 5, director: Paul Osteen, Hast Coast 
Lumber & Supply Co., Ft. Pierce; division No. 6, director: Spencer T. Lainhart, 
Lainhart & Potter, West Palm Beach; division No. 7, director: T. J. Maxey, 
Jeffrey Lumber Yards, Miami. 

Southwestern district: Division No. 8, director: Vernon G. Widerquist, 
Seminole Lumber & Manufacturing Co., Ft. Myers; division No. 9, director: 
W. Guy Shepard, Shepard Lumber Co., Sarasota; division No. 10, director: H. 
H. Brenner, Davenport Lumber & Supply Co., Davenport; division No. 11, 
director: Asher Culp, Culp Lumber Co., Tampa; division No. 12, director: 
Walter Gregory, Pinellas Lumber Co., St. Petersburg. 


The evidence does not support the following allegations in the com- 
plaint: (1) that Roland E. Lee, Eugene H. Pichard and E. S. 
Spencer are directors of said Institute; (2) that Alston Shoaf is vice 
president of said Institute; and (8) that J. Ben Wand is treasurer 
of said Institute. 

Par. 2. The respondent officers, directors, and members of the In- 
stitute herein specifically named do not constitute the entire list or 
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number of such officers, directors, or members, but are representative 
thereof. The dealer members of the Institute constitute a class, 
having a common or general interest, so numerous as to make it 
impracticable to name them all specifically herein, but those 
specifically named herein are representative of the whole. 

Par. 3. The active members of the Institute, in the course and con- 
duct of their business, purchase their materials and supplies from 
manufacturers, producers, and distributors located in various States 
of the United States, particularly in the States of Georgia, North 
Carolina, South Carolina, Alabama, Pennsylvania, Tennessee, Mis- 
souril, New York, Illinois, and Ohio, and cause such materials and 
supplies to be shipped and transported, by boat and by rail, from 
the various States in which they are manufactured and produced, 
to the respondent dealers’ places of business and to respondent 
dealers’ customers in the State of Florida. The activities of the 
Institute, its officers, directors, and members thereof, have affected 
interstate commerce to the extent and in the manner hereinafter set 
forth. The dealer members of the Institute in their respective 
businesses, but for the matters and things hereinafter set out, would 
be naturally and normally in competition with each other, and are in 
actual and potential competition with other individuals, partnerships, 
end corporations who are also engaged or desire to engage in the sale 
and distribution of lumber, lumber products, building materials, and 
builders’ supplies. 

Par. 4. The respondent members of the Institute constitute a large 
and important part of the dealers in lumber, lumber products, build- 
ing materials, and builders’ supplies in the State of Florida. Said 
members constitute a group so large and influential in the trade as 
to be able to, and they do, substantially influence and affect the flow 
of trade and commerce in lumber, lumber products, building ma- 
terials, and builders’ supplies to and within the State of Florida. 

Par. &. The Institute adopted a definition of a dealer which was 
published and distributed by the Institute in a circular entitled “dis- 
tribution policy.” Any person or concern seeking active membership 
in said institute had to qualify in accordance with the said dealer 
definition. The divisional director and committee in each respective 
division determined the qualifications of a prospective dealer member 
doing business in the division or desiring to do so and recommended 
whether the prospective dealer member should be recognized as quali- 
fied for membership. These findings were forwarded to the execu- 
tive committee at Orlando for final determination. In most cases 
the executive committee at Orlando acted in accordance with the 
recommendation of the divisional director and committee. 
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The names of persons and firms engaged in business who were not 
considered by the Institute officials as qualified under its definition 
of a dealer were, in at least one instance, officially published and 
distributed by the Institute. 

Par. 6. The Institute, its officers, directors, and members, from 
the time of the organization of said Institute up to the time of the 
hearings herein, have combined and conspired, by common and con- 
certed action, together and with others, to adopt and enforce, among 
others, the following-described objectives and practices, with the pur- 
pose and effect of enhancing and promoting the volume of business 
and trade of said respondent members and cooperators : 

(a) To establish the active members of the said Institute and the 
cooperating dealers as a class of recognized dealers in lumber, lumber 
products, building materials, and builders’ supplies in the State of 
Florida, and to control and confine the sale and distribution of said 
products by manufacturers and producers thereof to or through the 
medium of such respondent members and cooperating dealers 
exclusively. 

(6) To require the associate members of said Institute and other 
manufacturers, producers, and wholesalers of lumber, lumber prod- 
ucts, building materials, and builders’ supplies, to refrain from selling 
or distributing said products to dealers or other purchasers who were 
not recognized by the Institute as cooperating with its policies, but 
who were in competition in the retail sale and distribution of said 
products with the active members of said Institute and the cooperat- 
ing dealers. 

(c) To prevent the nonrecognized and noncooperating dealers from 
purchasing or securing lumber, lumber products, building materials, 
and builders’ supplies direct from manufacturers, producers, and 
wholesalers. 

(d) To interfere with the business and trade of nonrecognized and 
noncooperating dealers for the purpose of enabling or assisting the 
dealer members of said Institute and the cooperating dealers to 
appropriate and acquire said business and trade and to obstruct the 
competition of such nonrecognized and noncooperating dealers. 

(e) To monopolize the business and trade in lumber, lumber 
products, building materials, and builders’ supplies in the State of 
Florida in the members of said Institute and those who were coop- 
erating with the Institute in maintaining its policies. 

Par. 7. Pursuant to said combination and conspiracy and for the 
accomplishment of the aforesaid objectives the respondent Institute, 


its officers, directors, and members have engaged in the following 
practices: 
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(az) The Institute exacted written statements from its members, 
both active and associate, “covenanting and agreeing that if elected 
to membership, full compliance would be made with all of the bylaws, 
rules, and regulations governing said Institute.” Written statements 
were also required from the cooperating manufacturers, producers, 
and wholesalers, setting forth their intention to cooperate. The rules 
and regulations for the southeastern district, approved by the Insti- 
tute, provided for the assessment and payment of fines by the mem- 
bers for violations of the Institute’s rules and regulations. 

(6) Information was disseminated by the Institute, its officers 
and members, to manufacturers, producers, wholesalers, and dealers 
relative to those manufacturers, producers, wholesalers, and dealers 
who were not cooperating with the policies of the Institute. The 
obvious purpose of this practice was to induce and require manu- 
facturers, producers, and wholesalers not to sell and distribute their 
products to those dealers who were in violation of the Institute’s 
policies and also to compel dealers not to purchase their requirements 
from those manufacturers, producers, and wholesalers who were in 
violation of the said Institute’s policies. This information was con- 
veyed in several ways. Official communications entitled “confiden- 
tial information” were forwarded by the executive secretary of the 
Institute to all of the district secretaries and the information con- 
tained therein relative to violators of the Institute’s policies was 
disseminated by the district secretaries among the members of each 
respective district. From March 1935 to March 1936 printed bulle- 
tins or summaries of information were issued from the executive 
secretary’s office at Orlando, which listed the names of the manu- 
facturers, producers, wholesalers, and dealers who were found to be 
violating the Institute’s policies. These summaries contained the 
names of several manufacturers, producers, and wholesalers who 
were located outside the State of Florida and who were engaged in 
interstate commerce in shipping their products from various States 
into the said State of Florida. The said summaries of information 
were distributed to all the active and associate members of the 
Institute. About March 14, 1936, the summaries of information 
were discontinued and in their place the Institute distributed a roster 
in loose-leaf binders, which contained the names of active and asso- 
ciate members and also the names of the cooperating manufacturers, 
producers, wholesalers, and dealers. From time to time the Institute 
published and distributed new pages containing changes and cor- 
rections of the roster; eliminating the names of those manufacturers, 
producers, wholesalers, and dealers who violated the policies of the 
Institute and adding the names of new members and new cooperators. 

185514"—40—yot. 27——63 
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(c) The Institute through its divisional committees and its district 
secretaries engaged in espionage upon shipments of lumber, lumber 
products, building materials, and building supplies coming into the 
State of Florida from various other States. Officials of the Institute, 
in some instances, even knew of shipments before they had reached 
their destinations. 

(d) Manufacturers, producers, and wholesalers who were found to 
be shipping materials into the State of Florida were solicited by the 
Institute to state in writing as to whether they intended to cooperate 
with the policies of the Institute. The following communication was 
forwarded by the Institute to a large number of manufacturers, pro- 
ducers, and wholesalers located in various States of the United States: 


Gentlemen : 

We have received inquiry relative to your sales policy, particularly as to 
whether you are confining your sales through orderly channels of distribution. 

For your information, the Florida Building Material Institute is an organiza- 
tion of approximately ninety percent of the recognized retail lumber, building 
material and builders supply dealers of Florida, who are endeavoring to bring 
about better business conditions in their industry. 

We are enclosing copy of the Distribution Policy adopted by the Institute, and 
we would appreciate a reply from you stating your willingness to cooperate with 
Florida Dealers as to matters of distribution. 

If you are willing to so cooperate, we Kindly request that you expedite your 
answer that we may advise inquiring members that you are a cooperating manu- 
facturer. 

Very truly yours, 
CLAUDE E. FLAMBEAU, 
Seeretary- 


Pressure was exerted by the Institute in various ways to obtain the 
cooperation of these manufacturers, producers and wholesalers; 
follow-up letters were issued implying boycotts and threats of boycotts 
unless the written cooperating intentions were forthcoming; friendly 
and cooperating manufacturers, at the request of the Institute, con- 
tacted those who were hesitating or refusing to state in writing their 
willingness to cooperate with the Institute; finally the Institute noti- 
fied its members of the names of those manufacturers. producers and 
wholesalers who refused to reply to the solicitations of cooperation or 
who refused to cooperate. 

(e) The Institute, its officers and members kept a close surveillance 
of the shipments, into the State of Florida, of the products of all manu- 
facturers, producers, and wholesalers who had signified their inten- 
tions to cooperate with the Institute, in order to make effective their 
promised cooperation. When an associate member or cooperating 
manufacturer, producer, or wholesaler was found to be selling a non- 
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member or a noncooperative dealer, complaints were made directly by 
the Institute to the said manufacturer, producer, or wholesaler, either 
by letter, telegram, or telephone. Written complaints contained im- 
plied threats that if the said manufacturer, producers, or wholesalers 
did not discontinue such sales there would be a boycott of his products 
by the other members and cooperating dealers. 

(7) The Institute and its officers checked the sources of supply of 
nonmembers and noncooperating dealers; communications were ad- 
dressed by the Institute to the said sources of supply, located in 
various States, in order to prevent the said nonmembers and non- 
cooperating dealers from obtaining further requirements for their 
business. 

(g) When a noncooperating manufacturer, producer, wholesaler, or 
dealer satisfied the Institute as to its future cooperation, the charges 
against the noncooperator were released and notices to this effect, by 
letters and telegrams, were given to the trade. 

(h) The Institute issued “credential cards of cooperation” to asso- 
ciate members and cooperating manufacturers, producers, and whole- 
salers. The said card, signed by the executive secretary of the Insti- 
tute, certified that the manufacturer, producer or wholesaler, whose 
name appeared thereon, was cooperating with the Institute. The fol- 
lowing form letter was sent by the Institute to several manufacturers, 
producers and wholesalers, located in various states of the United 
States: 


Gentlemen : 

We are enclosing credential cards of cooperation, as per your request, and trust 
that you will find these cards of practical value. They will obviate the awkward- 
ness experienced in the past of establishing your status and, when presented to 
your dealer, will eliminate all question in his mind as to where you stand with 
the Institute. 

We would advise, for your own protection, that your representatives keep con- 
stantly in touch with the Secretaries designated on the back of the card, for the 
purpose of securing up-to-date information from time to time. We have pro- 
vided these offices in order that such information can be obtained, and there is no 
excuse for any representative not having the information that he should have. 

Very truly yours, 
Fiorina BUILDING MATERIAL INST. 
CLaupbE BE. FLaMBEau, Secretary. 


The following form letter was addressed by the Institute: 


TO ACTIVE MEMBERS OF THH INSTITUTE 


Gentlemen : 

By order of the Executive Committee, this office has issued credential cards 
of cooperation to those manufacturers, wholesalers, and jobbers who have gone 
on record with this office that they intend to cooperate fully with the Florida 


Building Material Institute’s policy. 
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These cards are now in the hands of the majority of the cooperating concerns 
and, as a dealer, you can now strengthen the support.of our policy by inquiring 
from each representative who purposes to sell you, whether he has a credential 
eard or not. This procedure should be followed by every dealer and will give 
us better control on not only carload purchases, but particularly on less than 
carloads. 

There are two forms of cards issued, one to those who declare cooperation, 
and the other, designating associate membership, to those who have taken out 


associate memberships. 
May we ask you to concentrate on insisting that all concerns obtain these 


cards. 

For the benefit of those who are carrying credential cards of cooperation and 
have gone to the trouble to secure same, we ask that you do your part and place 
your Certificates of Membership in a conspicuous place in your office. 

Very truly yours, 
FLORIDA BUILDING MATERIAL INST. 
CLAUDE EB. FLAMBEAU, Secretary. 

(¢) The Institute, in enforcing its policies, solicited and received 
the cooperation of building material institutes in other States, to wit: 
South Carolina, North Carolina, Virginia, Tennessee, Alabama, and 
Georgia. 

Par 8. The aforesaid policies and practices of the Institute, its of- 
ficers, directors and members, have tended to produce and have pro- 
duced the following results: 

(a) Interstate commerce in the sale and distribution of lumber, 
lumber products, building materials, and builders’ supplies has been 
substantially restrained by eliminating, or attempting to eliminate 
therefrom, noncooperating dealers and other purchasers or prospective 
purchasers not recognized by the Institute, and noncooperating manu- 
facturers, producers and wholesalers who sell to such noncooperating 
dealers, or such other purchasers, and by restricting, or attempting to 
restrict, said commerce to the associate members and cooperating 
manufacturers, producers and wholesalers and to such active members 
and cooperating dealers who adhere to and support the objectives 
and policies of the respondent Institute; and to otherwise restrain 
and obstruct the natural flow of commerce in channels of interstate 
trade. 

(6) Manufacturers, producers, and wholesalers of lumber, lumber 
products, building materials, and builders’ supplies, located in various 
States of the United States, who sell and distribute their products 
in the State of Florida, have received from the Institute and its 
officials, letters, summaries of information, rosters, telegrams, tele- 
phone messages, and other official communications containing threats 
or implied threats of boycott against the products of said manu- 
facturers, producers, and wholesalers, unless their sale and distri- 
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bution were confined to the active members of, and the dealers 
cooperating with, said Institute. Manufacturers, producers, and 
wholesalers of said products, in the various States, because of in- 
timidation and coercion by the Institute, have confined, such sale and 
distribution to the active members of, and the dealers cooperating 
with, the Institute. 

(c) Manufacturers, producers, and wholesalers, located in various 
States of the United States, have refused to sell, or have discontinued 
selling, to dealers or other purchasers who were found and reported 
by the Institute to be noncooperating with the Institute’s policies. 
Shipments to noncooperating dealers or other purchasers which manu- 
facturers wanted to make were refused and canceled because of 
intimidation and coercion by the Institute and its officials. 

(7) Manufacturers, producers, and wholesalers located in various 
States of the United States, to wit: North Carolina, South Carolina, 
Alabama, Georgia, and other States, were substantially restrained in 
their interstate shipments because of the interference of the Institute 
and its officials. When a manufacturer, producer or wholesaler was 
found by the Institute to have violated the Institute’s policies by 
selhng to a noncooperating dealer, the active members of the In- 
stitute and the cooperating dealers have refused to buy or ceased 
buying from said manufacturer, producer, or wholesaler, until the 
manufacturer, producer, or wholesaler was again recognized by the 
Institute. Manufacturers, producers, or wholesalers refused further 
to sell to old customers, in some instances, because of the insistance 
of the Institute or its officials that such sales be not made. Manu- 
facturers, producers, and wholesalers before making sales, in numer- 
ous instances, first determined whether the prospective customer was 
a member of the Institute or a cooperating dealer, and in many in- 
stances sales were refused because the prospective customer was held 
by the Institute to be noncooperating with its policies. 

(e) Competitors of the active members of the Institute have been 
prevented from obtaining interstate shipments of their requirements 
because of the interference by the Institute and its officials; and 
competition in and between the several States of the United States 
has been thereby substantially lessened, hindered, and suppressed. 

Par. 9. The combination and conspiracy, and the acts and things 
done thereunder, pursuant thereto, and in furtherance thereof, as 
hereinbefore set forth, have had, and do have, the effect of unduly 
and unlawfully restraining and restricting trade and commerce in 
lumber, lumber products, building materials, builders’ supplies, and 
millwork, between and among the several States ofthe United States; 
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of eliminating competition in the salé of said products with the 
tendency and capacity of creating a monopoly in the sale of said 
products in said commerce in the members of the Institute. 


CONCLUSION 


The acts, policies, and practices of the respondents, as set forth in 
the foregoing findings as to the facts, under the circumstances therein 
set forth, are to the prejudice of the public and of respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
and a combination and conspiracy to engage in, and to further, unfair 
methods of competition in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondents, testimony, and other evidence taken before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, and briefs 
filed herein, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Florida Building Material 
Institute, Inc., its officers, directors, and members, and the agents, 
representatives, and employees of said members, in connection with 
the purchase and the offering for sale, sale, and distribution of 
lumber, lumber products, building materials, and builders’ supplies, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from entering into and carrying out any under- 
standing, agreement, combination, and conspiracy between and among 
any two or more of said respondents for the purpose or with the 
effect of restricting, restraining or monopolizing, or eliminating com- 
petition in, the sale in interstate commerce of any of said products, 
and as a part of such understanding, agreement, combination, and 
conspiracy, from doing any of the following acts and things: 

1. Preparing and publishing bulletins, summaries of information, 
rosters, or other data containing the names of— 

(a) Members of the respondent Institute ; 

(5) Manufacturers, producers, wholesalers, and dealers who are 


recognized by the respondent Institute as cooperating with the said 
Institute ; 
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(c) Manufacturers, producers, wholesalers, and dealers who are 
not recognized by the respondent Institute as cooperating with the 
said Institute; 

(dz) Persons or concerns who are not recognized by the respondent 
Institute as qualified dealers— 


for the purpose or with the effect of indicating that manufacturers, 
producers, and wholesalers of lumber, lumber products, building 
materials, and builders’ supplies should confine and limit the sale 
and distribution of said products to the dealer members of said 
Institute and to the dealers who are recognized by said Institute as 
cooperating with said Institute; and that said manufacturers, pro- 
ducers, and wholesalers should not sell said products direct to those 
dealers who are not recognized by the said Institute as cooperating 
with said Institute, and to those persons or concerns who are not 
recognized by the Institute as qualified members; and for the further 
purpose, or with the further effect, of indicating to the dealer mem- 
bers of said Institute and to the dealers recognized by said Institute 
as cooperating with said Institute, that said dealer members and said 
recognized dealers should confine and limit the purchase of their 
requirements to the associate members of said Institute and to the 
manufacturers, producers, and wholesalers who are recognized by 
said Institute as cooperating with said Institute. 

2. Seeking or obtaining information as to sales, proposed sales, 
or contracts of sale, by manufacturers, producers, and wholesalers of 
lumber, lumber products, building materials, and builders’ supplies, 
to purchasers, or prospective purchasers, who are not dealer members 
of the respondent institute, or who are not recognized by said Insti- 
tute as cooperating with said Institute, or who are not recognized 
by said Institute as qualified dealers, for the purpose of preventing 
further dealing between such buyers or prospective buyers and the 
said manufacturers, producers, and wholesalers until said buyers or 
prospective buyers are recognized by said Institute as entitled to 
buy direct from said manufacturers, producers, and wholesalers. 

3. Using boycott, threats of boycott, either with or without coer- 
cive methods, to persuade, induce, or compel manufacturers, pro- 
ducers, and wholesalers to refrain from selling lumber, lumber 
products, building materials, and builders’ supplies to dealers who 
are not recognized by said Institute as cooperating with said Insti- 
tute or other purchasers. 

4. Directly or indirectly representing to manufacturers, producers, 
and wholesalers that the members of the respondent Institute and the 
dealers recognized by said Institute as cooperating with said Institute 
would withhold or withdraw their patronage if said manufacturers, 
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producers, and wholesalers sold to competing dealers in lumber, lum- 
ber products, building materials, and building supplies, or to others 
whose names were not listed on the respondents’ rosters. 

5. Cooperating with other dealer organizations and with manufac- 
turers, producers, and wholesalers, for the purpose of confining the 
sale and distribution of lumber, lumber products, building materials, 
and builders’ supplies to the active members of the respondent Insti- 
tute and to the dealers recognized by said Institute as cooperating 
with said Institute, and preventing their sale and distribution 
otherwise. 

6. Intimidating the representatives or agents of manufacturers, 
producers, and wholesalers from having, or continuing, business rela- 
tions with buyers or prospective buyers who are not recognized by 
the respondent Institute as entitled to buy direct from manufac- 
turers, producers and wholesalers. 

7. Holding meetings to devise means for making effective the afore- 
said programs and policies, or similar programs and policies. 

8. Employing other cooperative or coercive acts and methods in 
promoting and carrying out the aforesaid programs and policies, or 
similar programs and policies. 

It is further ordered, That this proceeding be, and the same hereby 
is, dismissed (1) as to respondent directors Roland E. Lee, Eugene H. 
Pichard, and E. 8. Spencer; (2) as to respondent Vice President 
Alston Shoaf; and (38) as to respondent Treasurer J. Ben Wand. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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LINCOLN DENTAL SUPPLY COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3351. Complaint, Mar. 9, 19388—Decision, Sept. 14, 1938 


Where a corporation engaged in sale of dental supply products to purchasers in 


{a 


a 


({c) 


other States, in competition with others engaged in sale and distribution of 
such products and who truthfully represent their status and quality and 
nature of their said products, and with three manufacturers, products of 
which had come to be well and favorably known because of established 
quality thereof to members of dental profession and which, through many 
years, had come to acquire good will of dental supply trade— 

Represented through advertisement which set forth and offered by name 
the cement of said three manufacturers, and which advertisement it caused 
to be inserted on frontispiece of a mail-order catalog distributed to prospec- 
tive purchasers in the various States, that it was the legitimate and au- 
thorized representative of aforesaid three corporate manufacturers, facts 
being it was not such representative of any of aforesaid corporations and 
products therein referred to had not been purchased from any of them; 
Represented through aforesaid advertisement thus offering such cement, 
that products referred to therein and there further described as “Govern- 
ment Sealed Stock, Guaranteed Quality although Liquid is Slightly Dis- 
colored,” were among those being currently made and offered by said three 
corporate manufacturers and were of equal quality for the uses intended as 
those being currently made by such manufacturers, other than for slight dis- 
coloration, facts being products in question were sold by corporations in 
question to the Government prior to 1919 for use during the war, and had lost 
their full usefulness for purpose for which made and sold, and were far 
inferior in quality as result of deterioration over period of time to those 
being currently made and sold by them for similar purposes; and 
Represented through aforesaid advertisement that United States Government 
had approved quality of said products, facts being it had not in any manner 
approved quality thereof, which, as aforesaid, was not equal to that of 
products being currently made and sold by corporate manufacturers afore- 
said ; 


With effect of confusing, misleading, and deceiving purchasers into erroneous 


belief that it was the authorized representative of said three corporate 
manufacturers, that quality of products referred to in advertisement in 
question had been approved by the Government and was guaranteed equal 
to that of products being currently made and sold for similar purposes by 
corporations in question, except as above noted, and of causing purchasers 
to buy said products by reason of aforesaid erroneous beliefs thus engendered, 
and of thereby unfairly diverting trade to it from such corporate manu- 
facturers and other competitors who do not similarly or in any manner mis- 
represent their business status or quality and nature of their respective 


products: 


Held, That such acts and practices were all to the prejudice and injury of the 


public and competitors and constituted unfair methods of competition. 
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Before Mr. W. W. Sheppard, trial examiner. 
Mr. Alden 8S. Bradley for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Lincoln 
Dental Supply Co., Inc., a corporation, hereinafter referred to as 
the respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint and states its 
charges in that respect as follows: 

Paracrapy 1. The respondent, Lincoln Dental Supply Co., Inc., is 
a corporation organized and existing under the laws of the State 
of Pennsylvania, having an office and principal place of business at 
1010 Chestnut Street in Philadelphia, Pa. It is now, and for several 
years last past has been, engaged in the sale of dental supply prod- 
ucts. To a substantial extent, sales of said products are made by 
respondent, to corporations, partnerships, firms, and individuals 
located in States other than the State of Pennsylvania, pursuant to 
which sales, and as a part thereof, shipments are made by respondent 
from the State of Pennsylvania through and into other States of 
the United States to such purchasers. 

Respondent maintains, and during all the times mentioned herein 
has maintained, a course of trade in said dental supply products in 
commerce among and between the various States of the United 
States. 

There are other corporations, partnerships, firms, and individuals 
engaged in the sale and distribution of similar products who truth- 
fully represent the quality of their said products and the results to 
be obtained from the use thereof. The aforesaid corporations, part- 
nerships, firms, and individuals cause their products, when sold, to 
be transported from their respective places of business to purchasers 
thereof located at points in the various States of the United States 
other than the State from which said shipment originated. The 
respondent is, and has been at all times herein mentioned, in compe- 
tition in commerce among and between the various States of the 
United States. 

Par. 2. In connection with the promotion of sale and sale of said 
products in commerce, as described herein, the respondent caused the 
following advertisement to be inserted on the frontispiece of its mail- 
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order catalog which is distributed to prospective purchasers located 

in the various States of the United States: 

Caulk’s-S. S. White-Smith Cement, $2.00 box $1.00, six boxes $5.00, Government 
Sealed Stock, Guaranteed Quality although Liquid is Slightly Discolored 
The dental supplies referred to in the foregoing advertisement were 

manufactured by L. D. Caulk Co., a Delaware corporation, with an 
office and principal place of business in Milford, Del., the S. S. White 
Dental Manufacturing Co., a Pennsylvania corporation, with an 
office and principal place of business in Philadelphia, Pa., and Lee 
S. Smith & Son Manufacturing Co., a Pennsylvania corporation, 
with an office and principal place of business in Pittsburgh, Pa. 
These corporations, for a long period of time, have been engaged 
in the manufacture and sale of dental supply products, and cause 
their products, when sold, to be transported from their respective 
places of business to purchasers thereof located in various States of 
the United States. In the sale and distribution of their said products, 
as aforesaid, they are in substantial competition with respondent and 
other corporations, partnerships, firms, and individuals likewise en- 
gaged in the sale and distribution of similar products in commerce 
among and between the various States of the United States and in 
the District of Columbia. Through many years the above-named 
corporations have acquired the good will of the dental supply trade, 
and the products manufactured by them have come to be well and 
favorably known to the members of the dental profession because of 
the established quality thereof. 

Par. 3. The use of the advertisement set forth in paragraph 2 
hereof has the capacity and tendency to create the impression in the 
minds of prospective purchasers that the respondent is the legitimate 
and authorized representative of the aforesaid corporation; that the 
products referred to in said advertisement are among those being 
currently manufactured and offered for sale by said corporations; 
that the United States Government has approved the quality of said 
products; and that the quality of said products is equal to the quality 
of the products being currently manufactured and sold by said cor- 
porations for similar purposes, except for slight discolorations. The 
respondent is not the representative of any of the aforesaid corpora- 
tions, and the products referred to in the said advertisement were 
not purchased from any of them. The United States Government 
has not, in any manner, approved the quality of the products referred 
to in said advertisement, and the quality of the products referred 
to therein is not equal to the quality of the products being currently 
manufactured and sold by said corporations. In truth and in fact 
the products described and referred to in the aforesaid advertisement 
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were sold by the aforesaid corporations to the United States Govern- 
ment prior to the year 1919, for use during the World War, and are 
products which have lost their full usefulness for the purpose for 
which they were manufactured and sold, and are far inferior in 
quality, as a result of deterioration over this period of time, to those 
being currently manufactured and sold by said corporations for 
similar purposes. 

Par. 4. The said advertisement has the capacity and tendency to 
confuse, mislead, and deceive, and has confused, mislead, and de- 
ceived, purchasers into the erroneous belief that respondent is the 
legitimate representative of the corporations hereinabove referred to ; 
that the quality of the products referred to in said advertisement has 
been approved by the United States Government; and that the quality 
of said products is guaranteed to be equal to the quality of products 
being currently manufactured and sold by said corporations for simi- 
lar purposes, except for slight discolorations, and to cause them to 
purchase said products on account of the erroneous beliefs thereby 
engendered. The use by respondent of the aforesaid advertisement 
has the capacity and tendency to unfairly divert, and has resulted in 
unfairly diverting trade to respondent from the corporations named 
herein and from other competitors of respondent who do not simi- 
larly, or in any manner misrepresent their status, or the quality and 
nature of their respective products. As a result thereof, substantial 
injury has been, and is now being done by respondent to substantial 
competition in commerce among and between the various States of the 
United States. 

Par. 5. The aforementioned acts, practices, and methods of re- 
spondent, as hereinabove alleged, are all to the prejudice of the public 
and respondent’s said competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Rerort, FINDINGS AS TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 9, 1938, issued, and on March 
11, 1938, served, its complaint in this proceeding upon respondent, 
Lincoln Dental Supply Co., Inc., a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
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answer and to substitute therefor an answer admitting all the ma- 
terial allegations of fact set forth in said complaint and waiving all 
intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Lincoln Dental Supply Co., Inc., is 
a corporation organized and existing under the laws of the State of 
Pennsylvania, having its principal office and place of business at 1010: 
Chestnut Street, Philadelphia, Pa. It is now, and for several years last 
past has been, engaged in the sale of dental supply products. Sales 
of said products are made by respondent to corporations, partner- 
ships, firms, and individuals located in States other than the State 
of Pennsylvania, pursuant to which sales shipments are made by re- 
spondent from the State of Pennsylvania through and into other 
States of the United States to such purchasers. . 

Respondent maintains, and during all the times mentioned herein 
has maintained, a course of trade in said dental supply products in 
commerce among and between the various States of the United States. 

Par. 2. Respondent is now, and has been at all times mentioned 
herein, in competition with other corporations and with partnerships, 
firms, and individuals engaged in the sale and distribution of similar 
products who truthfully represent their status and the quality and 
nature of their respective products. Such corporations, partnerships, 
firms, and individuals cause their products when sold to be trans- 
ported from their various places of business to the purchasers thereof 
located at points in the various States of the United States other than 
zhe State from which said shipments originated. 

Par. 3. In connection with the sale and distribution of its said 
products, respondent caused the following advertisement to be inserted 
on the frontispiece of a mail order catalog which it distributed to 
prospective purchasers located in the various States of the United 


States: 
Caulk’s-S. S. White-Smith Cement, $2.00 box $1.00, six boxes $5.00, Government 
Sealed Stock, Guaranteed Quality although Liquid is Slightly Discolored 
‘Par. 4. The dental supplies referred to in the foregoing advertise- 
ment were manufactured by L. D. Caulk Co., a Delaware corporation, 
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with an office and principal place of business in Milford, Del., the 
S. S. White Dental Manufacturing Co., a Pennsylvania Saiteriiies) 
with an office and principal place of besinon im Philadelphia, Pa., and 
Lee S. Smith and Son Manufacturing Co., a Pennsylvania corpora- 
tion, with an office and principal place of business in Pittsburgh, Pa. 
These corporations for a long period of time have been engaged in 
the manufacture and sale of dental supply products and cause their 
products when sold to be transported from their respective places of 
business to purchasers of the same located in the various States of 
the United States. 

In the sale and distribution of their said products, such corporations 
are in competition with respondent in the sale and distribution of 
dental supply products in commerce among and between the various 
States of the United States and in the District of Columbia. Through 
many years the above-named corporations have acquired the good 
will of the dental supply trade, and the products manufactured by 
them have come to be well and favorably known to the members of 
the dental profession because of the established quality thereof. 

Par. 5. The use of the advertisement as herein found has the capacity 
and tendency to create the impression in the minds of prospective 
purchasers that respondent is the legitimate and authorized repre- 
sentative of the aforesaid corporations; that the products referred 
to‘in said advertisement are among those being currently manufac- 
tured and offered for sale by said corporations; that the United States 
Government has approved the quality of said products; and that the 
quality of said products is equal to the quality of the products being 
currently manufactured and sold by said corporations for similar 
purposes, except for slight discolorations. 

Par. 6. Respondent is not the representative of any of the afore- 
said corporations and the products referred to in the said advertise- 
ment were not purchased from many of them. The United States 
Government has not in any manner approved the quality of the 
products referred to in said advertisement and the quality of the 
products referred to therein is not equal to the quality of the products 
being currently manufactured and sold by said corporations. 

The products described and referred to in the aforesaid advertise- 
ment were sold by the aforesaid corporations to the United States 
Government prior to the year 1919, for use during the World War 
and are products which have lost chee full usefulness for the purpose 
for which they were manufactured and sold, and are far inferior 
in quality as a result of deterioration over a period of time to those 
being currently manufactured and sold by said corporations for 
similae purposes. 
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Par. 7. The use of said advertisement by the respondent, as herein 
set out, has the capacity and tendency to confuse, mislead, and 
deceive, and has confused, misled, and deceived, purchasers into the 
erroneous belief that respondent is the authorized representative of 
said corporations; that the quality of the products referred to in said 
advertisement has been approved by the United States Government; 
and that the quality of said products is guaranteed to be equal to 
the quality of products being currently manufactured and sold by 
said corporations for similar purposes, except for slight discolora- 
tions; and has caused them to purchase said products on account of 
the aforesaid erroneous beliefs thereby engendered. Trade has been 
thus unfairly diverted to respondent from the corporations named 
herein and from other competitors of respondent who do not similarly 
or in any manner misrepresent their business status or the quality 
and nature of their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that it 
waives all intervening procedure and further hearing, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent Lincoln Dental Supply Co., 
Inc., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of dental supply products 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing, through the use of the names of its competitors, 
or through any other means or device, or in any manner, that 
respondent is the authorized representative of such competitors, 
when such is not a fact; 
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2. Representing that the products manufactured by competitors 
and offered for sale by the respondent are of equal quality for the 
use intended as those of current manufacture by said competitors, 
when such is not a fact; 

3. Representing that products which have lost their full usefulness 
through deterioration are of the same or equal quality for the use 
intended, save for slight discoloration, as those of current 
manufacture ; 

4. Representing that the United States Government has in any 
manner approved the quality of such products, when such is not 
a fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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W. D. BOYCE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3358. Complaint, Mar. 15, 1938—Decision, Sept. 14, 1938 


Where a corporation engaged in publication, distribution, and sale of a monthly 


(a) 


(®) 


periodical to purchasing subscribers in other States— 

Conducted, as an essential part of its said business, purported puzzle 
contests, and advertised same and its aforesaid periodical under name of 
its advertising manager, without disclosing his connection therewith, in 
its own and in yarious other periodicals and papers of general circulation 
throughout the several States, and initially contacted prospeets through 
posteards attached to advertisements and double reply, postage prepaid, 
posteards addressed to said manager, and represented or implied that said 
advertisements to enter such contest were those of an individual and not 
of the company or concern publishing and selling aforesaid magazines; 

Set forth in said advertisements, among numerous other false and mis- 
leading representations relating to said contests, and in resulting corre- 
spondence, that various automobile or cash, as specified, were given as 
prizes to winners, and that only qualification or requirement to win a 
prize was a prompt solution of the purported puzzle, and that no further 
effort or money was required therefor ; 

Gave or offered, at different stages, certain credits and bonuses in large 
figures which purportedly gave recipient substantial advance standing and 
made him sure winner of a “promptness prize,” and made it appear in the 
advertisement and conduct of such contests that offers were made exclu- 
sively to individual addressed and that he had been selected for special 
individual favor or been granted exclusive advantage in the contest, and 
represented that form letters written to contestants and prospective con- 
testants were purely personal to one addressed, and that each one 
addressed was in advanced position over all others, with little remaining 
to do to win grand prize, or was practically sure to be winner of one of 
first or other large money prizes ; 


Facts being solving purported puzzle did not qualify any contestant to win 


any prize, but such winning was dependent entirely upon procuring sub- 
scriptions for said magazine, not disclosed fully or at all in its aforesaid 
deceptive, misleading, and unfair advertisements, and plan was primarily 
not puzzle contest at all, but scheme and method which was intended to 
procure, through such deception and misrepresentations, large subscription 
sales force to sell subscriptions for its said magazine ; 


With intent and effect of having numerous innocent and unsuspecting con- 


testants become sales people for it in the nature of subscription solicitors, 

as a result of such plan and practice, and “come-on” and inducing corre- 

spondence employed by it in carrying out the same, through which plan, 

and form letters used in carrying out the same, sent to all contestants 

alike as above indicated, contestants were led to believe, and with increas- 

ing emphasis, that they were among the few leaders in contest, as same 
$85514™—40—von,. 27-64 
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supposedly neared its close, large subscription sales force was secured by 
it and substantial number of consuming public were induced to subscribe 
to and purchase substantial number of its magazines, and trade was 
unfairly diverted to it through said unfair plan or scheme from those 
engaged in distribution and sale of periodicals in commerce who did not 
employ such false and misleading representations or scheme or method to 
promote or attempt to promote the sale of their periodicals: 

Held, That such acts, practices, and representations were all to the prejudice 
and injury of the public and competitors and constituted unfair methods 
of competition. 

Before Mr. William C. Reeves, trial examiner. 
Mr. Wm. T. Chantland for the Commission. 
Nash & Donnelly, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that W. D. 
Boyce Co., a corporation, has been and is now using unfair methods 
of competition in commerce as defined by said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent, W. D. Boyce Co., is a corporation in- 
corporated under the laws of the State of Illinois, with main office 
and principal place of business at 54 West Illinois Street, Chicago, 
Ill. Respondent is now and for some time has been engaged in the 
business of publishing, distributing, and selling in commerce, as 
herein set out, a monthly magazine called “Blade and Ledger.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said magazine when sold to subscribers, to be transported 
from its place of business in the State of Illinois to the purchasing 
subscribers thereof located at various points in States of the United 
States other than the State from which shipments are made. Re- 
spondent now maintains a constant current of trade in commerce in 
said magazine, distributed and sold by it between and among the 
various States of the United States. 

Par. 3. In the course and conduct of its said business, respondent 
is now and has been in substantial competition with other individuals 
and with firms and corporations likewise engaged in the business of 
publishing, distributing and selling magazines, in commerce among 
and between the various States of the United States, 
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Throughout the continuance of said business and commerce re- 
spondent, as an essential part of its business, has conducted pur- 
ported puzzle contests and, in connection therewith, has carried ad- 
vertisements of its magazine and of such contests, put out under the 
name of an individual, viz, its advertising manager, without disclos- 
ing his connection with respondent, in its own magazine and in 
various other papers and magazines having a general circulation 
throughout the several States of the United States. Initial contact 
with prospects was also made by post cards attached to advertise- 
ments, and by double post cards, the postage on the return reply card 
to be paid by the addressee, viz, the respondent’s advertising director. 
Continuously during the course of its business and as a part thereof, 
respondent has made false and fraudulent representations in its ad- 
vertising and correspondence as carried on in connection with its 
purported contest schemes, 

Said purported puzzle contest advertisements are generally identical 
or similar in form and substance. Among the false and misleading 
representations contained in such advertisements and the resulting 
correspondence are those to the effect or which carry the implication 
that: 

1. The only requirement to win a prize is prompt solution of the 
purported simple puzzle. In no place does the contact advertisement 
disclose the requirement of sales of subscriptions to respondent’s maga- 
zine as a necessity for the prize winning, when in fact such subscrip- 
tions and sales constitute the primary purpose and requisite. 

2. No money is required. 

3. Annually in such alleged puzzle contest a number of automobiles 
(8 in 1936 and 11 in 1987), are given to winners of the first prize, or if 
the winners so elect, $500 in cash instead of an automobile. Besides 
these first prizes many other prizes are offered, including so-called 
“promptness prizes.” 

4. The advertisement for persons to enter the contest is that of an 
individual and not that of a company or of a concern publishing and 
selling the magazine. 

5. Offers are apparently made exclusively to the individual ad- 
dressed and it is made to appear that such individual has been selected 
for special individual favor or has been granted an exclusive advantage 
in the contest. 

6. Certain credits and bonuses are given or offered at different stages 
of the contest in large figures which purportedly give the recipient 
substantial advanced standing. 

7. Letters written to contestants and prospective customers are 
purely personal to the one addressed. 
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8. Each contestant to whom letters are. addressed is in an advanced 
position over all others in the contest and has only a little remaining to 
do in order to win. ; 

9. Each person addressed in letters is practically sure to be a winner 
of one of the first or other money prizes. 

Solving the advertised purported puzzle does not qualify any con- 
testant to win any prize. Prize winning is dependent entirely upon 
procuring subscriptions for respondent’s magazine, and respondent’s 
advertisements are deceptive, misleading and unfair in that they fail 
fully or at all to disclose that prizes can be won only by procuring a 
large number of subscribers to said magazine. 

In addition to said advertisements, respondent carries on an exten- 
sive follow up, “come on” and inducing correspondence relating to the 
purported puzzle contests, including promises of prizes for prompt- 
ness, the primary purpose and effect of which is to have the numerous 
innocent and unsuspecting contestants become sales people for re- 
spondent in the nature of subscription solicitors. To heighten the 
zeal of said supposed contestants and to induce them to increase their 
sales and subscription activity of respondent’s magazine, respondent 
has a series of form letters made up to appear as though individual, 
which set forth increasingly the near certainty or certainty that each 
recipient contestant will win large money and other prizes of great 
value by procuring promptly a number of subscribers. Contestants 
are led to believe that they are among the few leaders in the contest 
with increasing emphasis as the contest supposedly nears its close. 
These letters are form letters and are in and of themselves frauds and 
misrepresentations in that all contestants are not in an identical: 
favorable position as stated in the letters. 

The whole plan is primarily not a puzzle contest at all, but con- 
stitutes a scheme and method in unfair competition intended to and 
resulting in the procurement through such deception and misrepre- 
sentations of a large subscription sales force by respondent to sell 
subscriptions in its magazines. Said plan or scheme and methods 
are unfair to all those who are engaged in selling magazines in inter- 
state commerce who do not employ such false and misleading repre- 
sentations and plan or scheme and method, and they tend unfairly 
to divert trade to respondent from such competitors who do not em- 
ploy them. 

Par. 4. Asa result of said respondent’s false and misleading repre- 
sentations, plans, or schemes and methods as above set out, a sub- 
stantial number of the consuming public have been induced to 
subscribe for and purchase a substantial number of respondent’s 
magazines with the result that trade has been unfairly diverted to 
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respondent from individuals, firms, and corporations likewise engaged 
in the business of distributing and selling magazines in interstate 
commerce who do not promote or attempt to promote the sale thereof 
by false and misleading representations, plans, schemes, or methods. 
As a result thereof substantial injury has been and is now being done 
by respondent to competitors in commerce among and between the 
various States of the United States. 

Par. 5. The above and foregoing acts, practices and representations 
of the respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors as aforesaid, and have been, and are, 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, Frnprncs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 16, 1938, issued and served 
its complaint in this proceeding upon respondent, W. D. Boyce Co., a 
corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After the 
issuance and service of said complaint, respondent having filed no 
answer, but being in default, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by Wm. T. 
‘Chantland, attorney for the Commission, before William C. Reeves, 
an examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
‘came on for final hearing before the Commission on the said com- 
plaint, testimony, and other evidence, and brief in support of the 
complaint (respondent not having filed brief) ; and the Conimission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, W. D. Boyce Co., is a corporation incor- 
porated under the laws of the State of Illinois, with main office and 
principal place of business at 54 West Illinois Street, Chicago, Il. 
Respondent for a number of years last past has been engaged in the 

‘business of publishing, distributing, and selling in commerce, as here- 
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in set out, a monthly magazine called “Blade and Ledger,” and being 
engaged in business as aforesaid, caused said magazine when sold to 
subscribers, to be transported from its place of business in the State 
of Illinois to the purchasing subscribers thereof located at various 
points in States of the United States other than the State from which 
shipments are made, and maintained a course of trade in ecommerce 
in said magazine, distributed and sold by it between and among the 
various States of the United States. | 

Par. 2. In the course and conduct of its said business, respondent 
was in substantial competition with other individuals and with firms 
and corporations likewise engaged in the business of publishing, dis- 
tributing, and selling magazines, in commerce among and between 
the various States of the United States, and throughout the continu- 
ance of said business and commerce respondent, as an essential part 
of its business, conducted purported puzzle contests and, in connection 
therewith, carried advertisements of its magazine and of such con- 
tests, put out under the name of an individual, viz, its advertising 
manager, without disclosing his connection with respondent, in its 
own magazine and in various other papers and magazines having a 
general circulation throughout the several States of the United 
States, and also made initial contact with prospects by post cards 
attached to advertisements, and by double post cards, the postage 
on the return reply card to be paid by the addressee, viz, the respond- 
ent’s advertising director, and continuously during the course of its: 
business and as a part thereof, respondent made false and fraudulent 
representations in its advertising and correspondence as carried on im: 
connection with its purported contest schemes. 

Par. 3. Respondent’s puzzle contest advertisements were generally 
identical or similar in form and substance. Among the false and 
misleading representations contained in such advertisements and the 
resulting correspondence are those to the effect or which carry the 
implication that: 

1. The only requirement to win a prize is prompt solution of the 
purported simple puzzle. In no place did the contact advertisement 
disclose the requirement of sales of subscriptions to respondent’s 
magazine as a necessity for the prize winning, when in fact such 
subscriptions and sales constituted the primary purpose and requisite. 

2. No money was required. 

3. Annually in such alleged puzzle contest a number of automo- 
biles (8 in 1936 and 11 in 1937), were given to winners of the first 
prize, or if the winners so elected, $500 in cash instead of an auto- 
mobile. Beside these first prizes many other prizes were offered, 
including so-called “promptness prizes.” 
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4. The advertisements for persons to enter the contest were those 
of an individual and not those of the company or of a concern pub- 
lishing and selling the magazine. 

5. Offers were apparently made exclusively to the individual ad- 
dressed and it was made to appear that such individual had been 
selected for special individual favor or had been granted an exclusive 
advantage in the contest. 

6. Certain credits and bonuses were given or offered at different 
stages of the contest in large figures which purportedly gave the 
recipient substantial advanced standing, and a sure winner of a 
“promptness prize.” 

7. Letters written to contestants and prospective customers were 
purely personal to the one addressed. 

8. Each contestant to whom letters were addressed was in an ad- 
vanced position over all others in the contest and had only a little 
remaining to do in order to win a grand prize. 

9. Each person addressed in letters was practically sure to be a 
winner of one of the first or other large money prizes. 

Par. 4. The truth and facts are that solving the purported puzzle 
did not qualify any contestant to win any prize, and that prize win- 
ning was dependent entirely upon procuring subscriptions for re- 
spondent’s magazine, and respondent’s advertisements were deceptive, 
misleading, and unfair in that they failed fully or at all to disclose 
that prizes could be won only by procuring a large number of sub- 
scribers to said magazine. 

Par. 5. Respondent, in addition to said advertisements, carried on 
an extensive follow up or “come on” and inducing correspondence re- 
lating to the purported puzzle contests, including promises of prizes 
for promptness, the primary purpose and effect of which was to have 
the numerous innocent and unsuspecting contestants become sales 
people for respondent in the nature of subscription solicitors. To 
heighten the zeal of said supposed contestants and to induce them to 
increase their sales and subscription activity for respondent’s maga- 
zine, respondent had a series of form letters made up to appear as 
though individual, which were sent to all contestants alike and which 
set forth increasingly the near certainty or certainty that each re- 
cipient contestant would win large money and other prizes of great 
value by procuring promptly a number of subscribers. Contestants 
were led to believe that they were among the few leaders in the contest 
with increasing emphasis as the contest supposedly nears its close. 
These letters were form letters and were in and of themselves frauds 
and misrepresentations in that all contestants could not be and were 
not in an identical favorable position as represented in the letters. 


980 FEDERAL TRADE COMMISSION DECISIONS 


Order 2A, Tee 


Par. 6. The whole plan was primarily not a puzzle contest at all, 
but constituted a scheme and method in unfair competition intended 
to and resulting in the procurement through such deception and mis- 
representations of a large subscription sales force by respondent to 
sell subscriptions for its magazines, and said plan or scheme and 
methods were unfair to all those engaged in selling magazines in 
interstate commerce who did not employ such false and misleading 
representations and plan or scheme and method, and tended unfairly 
to divert trade to respondent from such competitors who did not 
employ them. 

Par. 7. As a result of said respondent’s false and misleading rep- 
resentations, plan, or scheme and method as above set ‘out, a substan- 
tial number of the consuming public were induced to subscribe for 
and purchase a substantial number of respondent’s magazines with 
the inevitable result that trade was unfairly diverted to respondent 
from individuals, firms, and corporations likewise engaged in the 
business of distributing and selling magazines in commerce who did 
not promote or attempt to promote the sale of their magazines by such 
or similar false and misleading representations, plan, scheme, or 
method. 


CONCLUSION 


The above and foregoing acts, practices and representations of the 
respondent are all to the prejudice and injury of the public and re- 
spondent’s competitors as aforesaid, and are unfair methods of com- 
petition within the meaning and intent of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken before William C. Reeves, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint, brief filed herein in support of the complaint 
(respondent having waived brief), and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

Tt 7s ordered, That the respondent, W. D. Boyce Co., a corporation, 
its officers, representatives, agents, and employees, directly or in- 
directly through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its magazines or other 
publications in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from representing: 
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1. Through puzzle contests or through any other means that re- 
spondent is operating anything other than a private business for 
profit. ' 

2. That automobiles or other commodities are given or awarded 
for any cause other than as payment for securing subscriptions to 
respondent’s magazines, 

3. That the only qualification or requirement to win a prize is a 
prompt solution of the purported puzzle, and no further effort or 
money is required, when such are not the facts. 

4. That any one other than the company or person actually con- 
ducting the said contest is conducting it. 

5. That any entrant is in any preferred position, when such is: 
not the fact. 

6. That form letters sent out generally are individual letters truly 
describing the individual’s purported preferred standing in the con- 
test, when they do not truly state the facts. 

7. That all the facts as to the money, work and effort required to. 
win a prize or grand prize are disclosed, when in fact less than full 
disclosure is made. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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MASTER LOCK COMPANY 


COMPLAINT, FINDINGS, CONCLUSION, OPINION AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 
15, 1914, AS AMENDED 


Docket 3386. Complaint, Apr. 22, 1938—Decision, Sept. 14, 1938 


DISCRIMINATING IN PRIcE—CLAYTON Act, Src. 2 (a)—QuUANTITY DIScCOUNTS— 
INDIVIDUAL ORDER Size Cost AND LARGE ANNUAL AGGREGATE PURCHASE 


Belief, in granting of additional discount to customers whose annual purchases 
generally exceed $10,000, that orders received from such customer group 
are larger and fewer in number in proportion to customer purchases, and 
therefore cost seller less per dollar of sales to bill, pack, and ship than 
orders received from customers whose annual purchases usually amount to 
less, is frequently not supported by the facts, it appearing, on the contrary, 
that not only do customers in the lower group often place a smaller per- 
centage of orders amounting to less than $5 each than do customers allowed 
the additional discounts, but that they frequently also place larger per- 
centage of orders exceeding $100 each than do customers accorded such 
additional discounts, and that average size of individual order received by 
sellers from customers granted extra discounts is frequently less than 
average size of individual order received from customers not granted such 
discounts. 


DISCRIMINATING IN PriceE—Ctayton Act, Src. 2 (A4)—Quantatry Discounts— 
Cost SAVINGS—SIZE OF ORDERS AND AGGREGATE PURCHASES 


Aside from differences in methods of sale and delivery, savings in the cost of 
serving different customers result from the differences in the size of the 
orders placed by such customers, irrespective of their aggregate purchases 
for a given period of time, large orders being usually assembled, priced, 
packed, billed, and delivered at a lower cost per dollar of sales than 
small orders. 


DISCRIMINATING IN PricE—CrayTon Act, Sec. 2 (A)—Quantity Discounts— 
Cost SAvincs—AGGREGATE ANNUAL PURCHASE BAsts—As ALONE JUSTIFYING 


Where a corporation engaged in manufacture, sale and distribution of padlocks— 

Paid or allowed to buyers, aggregate annual purchases of which amounted to 
$10,000, additional 5 percent discount, and in some cases additional ailow- 
ance for freight, not granted to buyer competitors whose aggregate annual 
purchases fell below said sum, which additional discount or allowance, 
absent any evidence that it employed different methods of sale and de- 
livery in serving customers not accorded such discount than it used in 
serving those granted same, or that it cost it less per dollar of sales to 
make shipments to first-named, than to last-named group, did not make 
only due allowance for differences in cost of manufacture, sale, or delivery 
resulting from differing methods or quantities in which padlocks were to 
such purchasers sold or delivered ; 
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With result that effect of such discrimination might be substantially to Jessen 
competition or tend to create a monopoly in line of commerce in which 
jobber customers were engaged, and to injure, destroy, or prevent compe- 
tition with recipients of benefits of such discrimination: 

Held, That such practice in allowing additional discount of 5 percent and 
freight allowances to certain customers competitively engaged with others 
not given such discount or allowance, constituted discriminations in price 
in violation of Section 2 (a) of an act of Congress approved October 15, 
1914, as amended. 


Mr. A. W. DeBirny for the Commission. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
‘Master Lock Co., hereinafter called respondent, since June 19, 1936, 
has been and is now violating the provisions of Section 2 (a) of the 
Act of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (Public No. 212, the Clayton Act), as amended by 
Section 1 of the Act of Congress entitled “An Act to amend Section 2 
of the Act entitled ‘An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,’ approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 18), and for other 
purposes,” approved June 19, 1936 (Public No. 692, the Robinson-Pat- 
man Act), hereby issues this its complaint against respondent and 
states its charges with respect thereto as follows, to wit: 

ParacrapH 1. Respondent is a corporation organized and existing 
under the laws of the State of Wisconsin and has its principal office 
and place of business at 926 West Juneau Avenue in the city of 
Milwaukee, Wis. 

Par. 2. At all times since June 19, 1936, respondent has been and is 
now engaged in the business of manufacturing, selling and distributing 
padlocks. In the course and conduct of its said business, the respond- 
ent has been and is now manufacturing such locks at its place of busi- 
ness in the State of Wisconsin and has been and is now selling, 
shipping, and distributing such locks in commerce from its said place 
of business in the State of Wisconsin to various purchasers of said 
commodity located in the several States of the United States and in 
the District of Columbia. At all times since June 19, 1936, there has 
been and is now between respondent and purchasers of said commodity 
a course of trade and commerce in said commodity in and between 
the State of Wisconsin and the several other States of the United 
States and the District of Columbia. 
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Par. 3. The said respondent in the course and conduct of its business: 
as aforesaid has been and is now in direct active competition with 
other persons, partnerships, and corporations similarly engaged in 
selling, shipping, and distributing padlocks. Some of such other cor- 
porations are Yale & Towne Manufacturing Co., of Stamford, Conn... 
and The Corbin Co., Inc., American Steel & Wire Co., The H. L. Judd 
Co., and Norwalk Lock Co., all located in New York, N. Y. 

Par. 4. Since June 19, 1936, in the course and conduct of its business: 
described in paragraph 2 hereof and while engaged in trade and com- 
merce between the State of Wisconsin and the other States of the: 
United States and the District of Columbia, the respondent has been: 
and is now discriminating in price between purchasers of said com- 
modity of like grade and quality sold and shipped in commerce, as 
aforesaid by respondent to said purchasers and by them purchased 
from respondent in commerce for resale within the several States of 
the United States and the District of Columbia in that the respondent 
has been and is now allowing to some of said purchasers a larger dis- 
count from uniform prices at which said commodity was and is sold 
to them by respondent than the discount which respondent has been 
and is now allowing to other purchasers competitively engaged with 
those receiving the larger discount; additionally, respondent, in the 
course of such commerce, has been and is now allowing to some of 
said purchasers an additional allowance of an amount equal to freight 
payments from factory to purchaser on such purchases and not grant- 
ing such allowance to purchasers competing with those receiving such: 
freight allowances. 

Par. 5. The said respondent, in the course and conduct of its business 
as aforesaid, has been and is now selling to the following customers 
among others located in Chicago, Il.: E. J. Ewert & Co., Inc., Johnson 
Bros. Hardware Co., Clark Barlow Hardware Co., Rehm Hardware 
Co., Stebbins Hardware Co., United Hardware Co., Butler Bros. and 
Hibbard, Spencer, Bartlett & Co. Customers of respondent are all 
granted a 50 percent discount from a uniform price list. Two of 
respondent’s largest customers, Hibbard, Spencer, Bartlett & Co. and. 
Butler Bros., are granted a further allowance of 5 percent which their 
competitors do not receive. 

Par. 6. Hibbard, Spencer, Bartlett & Co. are, in addition to the 
two preceding discounts, granted an allowance equal to the freight 
on their purchases from respondent. The aforesaid customers of 
respondent are competitively engaged among themselves in the job- 
bing of locks in the city of Chicago and elsewhere. Hibbard, Spencer,. 
Bartlett & Co. and Butler Bros. actively compete with those who do: 
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not receive freight allowances or the additional 5 percent discount 
referred to. Respondent represents that all padlock prices are quoted 
f. o. b, Milwaukee. By letter dated July 9, 1936, the respondent ad- 
vised one of its jobbing customers in Chicago, namely W. D. Allen 
Manufacturing Co., as follows: 

This will acknowledge your debit memorandum of July 8th for $1.49 covering 
freight on the June 29th shipment. 

We believe this memorandum was sent to us by mistake inasmuch as all 
Master Padlock prices are quoted f. 0. b. Milwaukee, as you will recall, and we 
are therefore returning the debit to you with this letter, together with the 
freight bill. 

Pas. 7. On January 8, 1938 respondent, in the course and conduct of 
its business as aforesaid, sold and shipped to Hibbard, Spencer, 
Bartlett & Co. a bill of goods and granted discounts as indicated by 
the following invoice: 


MASTER LOCK COMPANY 
World’s Largest Exclusive Padlock Manufacturers 
918-926 W. Juneau Avenue 


Milwaukee, Wis., U.S. A. 


JANUARY 8, 1987. 


Sold to Hibbard, Spencer, Bartlett & Gbndaint 211 East North Water Street, 
Chicago, Illinois. 


HOMoZaNO 8 OO  Greynound Padlocks: 22> 2-22 =e =e a $3. 00 $150. 00 
20). lO Wewelsbadlocksse 5 3a) vie ates Si ee 4, 20 84. 00 
Cra DO MeLITC LOC caer re. ee ei et, ee pd. 6. 00 36. 00 
AS 8 TEC OMS Cll OC hes ei ae en nt RS 6.00 108. 00 
SOS acs a0) Ahern hie lloyd ee ee ea 6.00 300. 00 
PAV, Gee “ieouneie Kong, Padlocks. -2-- 2 == —— er a 6.00 120. 00 
DORs 7 Secret Service Padlocks__.___-___-_-_--- 2600-20200 
Ores 1 es ‘s fi, Sota Bee eee 12. 00 120. 00 
2Oee x Sent elenGrnlive le AOLOCK see sacs apteae ey es 9.00 180.00 
9S OO Kasia taitey eel anive: ama eerees ee kk See LO . 20 
Go AT VESG SCG Vem STS eee ee ee ee RN oS a . 48 2. 88 
1221. 08 

ee sea 00s aa eae ee a ee. Se ee eee FS st See YS LS 610. 54 
610. 54 

Th cep 5) Of pe ese ect a 30. 53 
580. 01 
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Par. 8. The said respondent, in the course and conduct of its busi- 
ness as aforesaid, has been and is now selling to the following cus- 
tomers among others located in New York City, N. Y.: Worth Hard- 
ware Co., Inc., William L. Blumberg Co., Inc., Underhill-Clinch & 
Co., William Goldenblum & Co., Inc., Masback Hardware Co. and 
Butler Bros., New York branch. These customers are all competi- 
tively engaged with each other in the jobbing of locks. Respondent 
has been and is now selling to all customers at a uniform list price 
less 50 percent and additionally, its largest customer in New York 
City, Masback Hardware Co., and Butler Bros. are allowed a further 
5 percent discount on goods of like grade and quality, which 5 percent 
their competitors do not receive. 

Par. 9. The said respondent, in the course and conduct of its busi- 
ness as aforesaid, has been and is now selling padlocks to Shapleigh 
Hardware Co. of St. Louis, Mo. The said Shapleigh Hardware Co. 
purchases padlocks from respondent at the uniform list price less 
50 percent and an additional discount of 5 percent and an allowance 
equal to the freight charges from factory on its purchases from 
respondent. Respondent has been and is now likewise selling to 
numerous other customers located in St. Louis. Mo., and elsewhere, 
which customers are engaged in commerce in the jobbing of padlocks 
and in the course and conduct of such business are in direct active 
competition with the Shapleigh Hardware Co. and do not receive 
freight allowances or the additional 5 percent discount heretofore 
referred to. 

Par. 10. The said respondent, in the course and conduct of its busi- 
ness as aforesaid, has been and is now selling to numerous customers 
competitively engaged in commerce with another of its large cus- 
tomers, namely Belknap Hardware & Manufacturing Co. of Louis- 
ville, Ky. Such customers of respondent are engaged in the jobbing 
of padlocks in the city of Louisville and elsewhere and are in direct 
active competition in commerce with Belknap Hardware & Manufac- 
turing Co. and do not receive the additional allowance of 5 percent 
heretofore referred to. On May 21, 1937 respondent sold to and 
shipped for Belknap Hardware & Manufacturing Co. to Thomasville, 
Ga., a bill of goods and granted discounts as indicated by the follow- 
ing invoice: 
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MASTER LOCK COMPANY 
World’s Largest Exclusive Padlock Manufacturers 
918-926 W. Juneau Avenue 
Milwaukee, Wis. U.S. A. 


May 21, 19387. 
Sold To Belknap Hdwe. & Mfg. Company, Louisville, Kentucky 
Stonl yes 1 Padlocksukeyedralike sik ties erie 90) Lari ee ie $12. 00 $3.00: 
Ser Gee ace Sek ee ser eh th) Oe ce orgs 6 Seb yet Gh dh vedas a 1. 56 
: 1.50. 
Shipped May 10 to: 
TRE Sorc cy) ce ee Nee eee re ee Sa eee ee te ee 0s 
1.42 
W. L. Bali & Son 
Thomasville, 
Georgia. 
LESUAOS LLNS eset a Sea lee anaemia peel 5 sae mtn Je inn ace ye OS aes 
$1. 64 


Par. 11. Respondent in its sales in commerce, as aforesaid, generally 
pursues a policy of granting the additional 5 percent discount and 
freight allowance referred to above to customers whose cumulative 
annual purchases amount to in excess of $10,000 a year. However, 
in connection with such policy, it grants and allows the 5 percent 
discount to Butler Bros. of Chicago, Il., which maintain branches 
in Chicago, I]., Boston, Mass., New York, N. Y., Minneapolis, Minn., 
and San Francisco, Calif. No single branch purchases amount to 
$10,000 during a year. Generally the individual jobbers named 
herein who do not receive the 5 percent purchase in an amount 
between $3,000 and $5,000 a year. 

Par. 12. The effect of the discriminations in price of 5 percent and 
freight allowances may be substantially to lessen competition or tend 
to create a monopoly in the line of commerce in which the respondent 
is engaged and in the line of commerce in which its customers are 
engaged, or to injure, destroy or prevent competition with respondent 
or those customers of respondent receiving the benefit of such 
discrimination or with customers of either of them. 


Rerort, Frnprnes as To THE Facts, ANd OrpER 


Pursuant to the provisions of the Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Public No. 212, the Clayton Act), as amended by an act approved 
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June 19, 1936 (Public No. 692, the Robinson-Patman Act), the Federal 
Trade Commission, on the 22d day of April A. D. 1938, issued its 
complaint against the respondent Master Lock Co. and caused such 
complaint to be served as required by law, in which it was charged 
that said respondent was and had been discriminating in price in 
commerce in violation of the provisions of said acts. On July 29, 
1938, the respondent filed its answer in this proceeding denying un- 
lawfully discriminating in price because of alleged savings effected 
in selling to jobbers whose annual purchases exceeded $10,000. On 
August 24, 1938, the respondent filed its motion asking leave to with- 
draw its answer filed on July 29, 1938, and to file its substituted 
answer admitting all the material allegations of the complaint to be 
true and waiving intervening procedure, briefs, argument and final 
hearing, which answer was duly filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer, briefs, and 
oral arguments of counsel having been waived and the Commission 
having duly considered the same and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusions 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


Paracrarn 1. Master Lock Co., respondent herein, is a corporation 
organized and existing under the laws of the State of Wisconsin and 
has its principal office and place of business at 926 West Juneau 
Avenue in the city of Milwaukee, Wis. 

Par. 2. At all times since June 19, 1936, respondent, Master Lock 
Co., has been and is now engaged in the business of manufacturing, 
selling, and distributing padlocks. In the course and conduct of 
its said business, the respondent has been and is now manufacturing 
such locks at its place of business in the State of Wisconsin and has 
been and is now selling, shipping, and distributing such locks in 
commerce from its said place of business in the State of Wisconsin to 
various purchasers of said commodity located in the several States 
of the United States and in the District of Columbia. At all times 
since June 19, 1936, there has been and is now between respondent 
and purchasers of said commodity a course of trade and commerce 
in said commodity in and between the State of Wisconsin and the 
several other States of the United States and the District of 
Columbia. 

Par. 3. Since June 19, 1936, in the course and conduct of its busi- 
ness described in paragraph 2 hereof and while engaged in trade and 
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commerce between the State of Wisconsin and the other States of 
the United States and the District of Columbia, the respondent has 
been and was when complaint issued discriminating in price between 
purchasers of said commodity of like grade and quality sold and 
shipped in commerce, as aforesaid by respondent to said purchasers 
and by them purchased from respondent in commerce for resale 
within the several States of the United States and the District of 
Columbia in that the respondent has been and was when complaint 
issued allowing to some of said purchasers a larger discount from 
uniform prices at which said commodity was and is sold to them by 
respondent than the discount which respondent has been and was 
allowing to other purchasers competitively engaged with those re- 
ceiving the larger discount; additionally, respondent, in the course 
of such commerce, has been and was when complaint issued allowing 
to some of said purchasers an additional allowance of an amount 
equal to freight payments from factory to purchaser on such pur- 
chases and not granting such allowance to purchasers competing 
with those receiving such freight allowances. 

Par. 4. The said respondent, in the course and conduct of its 
business as aforesaid, sold to the following customers among others 
located in Chicago, Ill.; E. J. Ewert & Co., Inc., Johnson Bros. Hard- 
ware Co., Clark Barlow Hardware Co., Rehm Hardware Co., Steb- 
bins Hardware Co., United Hardware Co., Butler Bros. and Hibbard, 
Spencer, Bartlett & Co. Customers of respondent are all granted 
a 50 percent discount from a uniform price list. Two of respondent’s 
largest customers, Hibbard, Spencer, Bartlett & Co., and Butler Bros., 
were granted a further allowance of 5 percent which their com- 
petitors did not receive. 

Par. 5. Hibbard, Spencer, Bartlett & Co. were when the complaint 
issued, in addition to the two preceding discounts, granted an allow- 
ance equal to the freight on their purchases from respondent. The 
aforesaid customers of respondent are competitively engaged among 
themselves and with others in the jobbing of locks in the city of 
Chicago and elsewhere. Hibbard, Spencer, Bartlett & Co. and 
Butler Bros. actively compete with those who do not. receive freight 
allowances or the additional 5 percent discount referred to. 

Par. 6. On January 8, 1938 respondent, in the course and conduct 
of its business as aforesaid, sold and shipped to Hibbard, Spencer, 
Bartlett & Co. a bill of goods and granted discounts as indicated by 
the following invoice: 

185514™—40—you, 27——65 
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World’s Largest Exclusive Padlock Manufacturers 
918-926 W. Juneau Avenue 
Milwaukee, Wis. U.S. A. 
January 8, 1937. 


Sold to Hibbard, Spencer, Bartlett & Company, 211 East North Water Street, 
Chicago, Illinois 
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Par. 7. The said respondent, in the course and conduct of its business 
as aforesaid, has been and is now selling to the following customers 
among others located in New York City, N. Y.; Worth Hardware Co., 
Inc., William L. Blumberg Co., Inc., Underhill-Clinch & Co., William 
Goldenblum & Co., Inc., Masback Hardware Co., and Butler Bros. 
New York branch. These customers are all competitively engaged with 
each other in the jobbing of locks. Respondent has been and was when 
complaint issued selling to all such customers at a uniform list price 
less 50 percent and additionally Masback Hardware Co. and Butler 
Bros. were allowed a further 5 percent discount on goods of like grade 
and quality, which 5 percent their competitors did not receive. 

Par. 8. The respondent, in the course and conduct of its business 
as aforesaid, has been and was, at the time the complaint issued, 
selling padlocks to Shapleigh Hardware Co. of St. Louis, Mo., at 
the uniform list price less 50 percent and did allow an additional 
discount of 5 percent and an allowance equal to the freight charges 
from factory on purchases from respondent. Respondent has been 
and is now likewise selling to numerous other customers located in 


MASTER LOOK CO. 991 


982 Conclusion and Opinion 


St. Louis, Mo., and elsewhere, which customers are engaged in com- 
merce in the jobbing of padlocks and in the course and conduct of 
such business are in direct active competition with the Shapleigh 
Hardware Co. and who did not receive freight allowances or the 
additional 5 percent discount heretofore referred to, 

Par. 9. The said respondent, in the course and conduct of its 
business as aforesaid, has been and is now selling to numerous cus- 
tomers competitively engaged in commerce with another of its large 
customers, namely Belknap Hardware & Manufacturing Co. of 
Louisville, Ky. Such customers of respondent are engaged in the 
Jobbing of padlocks in the city of Louisville and elsewhere and are 
in direct active competition in commerce with Belknap Hardware & 
Manufacturing Co. and do not and did not receive the additional 
allowance of 5 percent heretofore referred to. 

Par. 10. Respondent in its sales in commerce, as aforesaid, gen- 
erally pursued a policy of granting the additional 5 percent discount 
and freight allowance referred to above to customers whose annual 
purchases amount to in excess of $10,000 a year. However, in con- 
nection with such policy, it granted and allowed the 5 percent dis- 
count to Butler Bros. of Chicago, Il., which maintain branches in 
Chicago, Ill., Boston, Mass., New York, N. Y., Minneapolis, Minn., 
and San Francisco, Calif. No single branch purchases amounted to 
$10,000 during a year. 


CONCLUSION AND OPINION 


From the facts presented herein, the first question that arises con- 
cerns the respondent’s offer of varying discounts to customers pur- 
chasing specified quantities of merchandise from the respondent 
annually. 

Customers whose annual purchases from the respondent ordinarily 
amounted to less than $10,000 were generally offered only a trade 
discount of 50 percent from list prices on individual shipments, while 
those whose annual purchases from the said respondent usually ex- 
ceeded that amount were offered the aforesaid trade discount, plus 
an additional discount of 5 percent which was allowed on individual 
invoices. 

The additional discount of 5 percent offered by the respondent to 
customers whose annual purchases generally exceeded $10,000 was 
apparently predicated on the belief that the orders received from 
this customer group were both larger and fewer in number, in pro- 
portion to their purchases, and therefore cost the respondent less 
per dollar of sales to bill, pack, and ship, than the orders received 
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from customers whose annual purchases usually amounted to less 
than $10,000. This belief, however, is frequently not supported by 
the facts. On the contrary, not only do customers in the last named 
group frequently place a smaller percentage of orders amounting to 
less than $5 each than do the customers allowed the additional dis- 
counts, but they frequently also place a larger percentage of orders 
exceeding $100 each than do customers accorded additional discounts. 
Furthermore, the average size of the individual order received by 
sellers from customers granted an extra discount is frequently less 
than the average size of the individual order received from customers 
not granted that discount. 

Aside from differences in methods of sale and delivery, savings in 
the cost of serving different customers result from the differences in 
the size of the orders placed by such customers, irrespective of their 
aggregate purchases for a given period of time. Large orders are 
usually assembled, priced, packed, billed, and delivered at a lower 
cost per dollar of sales than small orders. In the instant case there 
is no evidence that the respondent employed different methods of sale 
and delivery in serving the customers not accorded the 5 percent dis- 
count than it used in serving those receiving the said discount, nor 
that it cost the respondent less per dollar of sales to make shipments 
to the first named group than to the group last named. 

The difference in price between padlocks sold to customers whose 
annual purchases generally amount to $10,000 and those sold to 
customers whose annual purchases generally amount to less than 
$10,000, as aforesaid, constitutes a discrimination and the effect of 
such discrimination may be substantially to lessen competition or tend 
to create a monopoly in the line of commerce in which the jobbers are 
engaged and to injure, destroy, or prevent competition with the 
recipients of the benefits of such discrimination. Such discrimination 
is not one that makes only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from differing methods or 
quantities in which padlocks are to such purchasers sold or delivered. 

The practice by the respondent, Master Lock Co., of allowing the 
additional discount of 5 percent and the freight allowances granted 
to certain customers competitively engaged with others not given such 
additional discount or allowances constitutes discrimination in price 
in commerce in violation of Section 2 (a) of said Act of Congress 
entitled “An Act to amend Section 2 of the Act. entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes’ approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 13), and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of the 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearings as to said facts, and the 
Commission having made its findings as to the facts and conclusion, 
which findings and conclusion are hereby made a part hereof, that 
said respondent has violated the provisions of an Act of Congress 
entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914, as amended. 

It is ordered, That the respondent, Master Lock Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of padlocks in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from continuing to prac- 
tice the discrimination in price adjudged illegal in the aforesaid find- 
ings and conclusions, or from directly or indirectly in any other 
manner, discriminating in price by paying or granting freight allow- 
ances or discounts, the effect whereof may be substantially to lessen 
competition or tend to create a monopoly in the line of commerce in 
which customers of the respondent are engaged, or to injure, destroy 
or prevent competition with any person receiving the benefit of such 
discrimination, except where such discount makes only due allowance 
for differences in cost which have been achieved with respect to 
individual sales made to a particular buyer. 

It is further ordered, That the said respondent, Master Lock Co., 
within 60 days from the date of the service upon it of this order, 
shall file with the Commission a report in writing, setting forth in 
detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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In rue Marrer or 
JOHN B. ARATA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3464. Complaint, June 21, 1938—Decision, Sept. 20, 1938 


Where an individual engaged in manufacture and sale of candy, including 
certain assortments which were so packed and assembled as to involve use 
of a lottery scheme when sold and distributed to the consumers thereof, 
and which were composed of (1) number of pieces of candy of varying 
sizes, together with corresponding number of small slips of paper or tickets, 
number concealed within which, and ranging from one to five, determined, 
in accordance with chance selection of penny purchaser, size of piece 
received, or (2) of other assortments and methods of sale and distribution 
varying in detail, but similar in method or plan— 

Sold, to dealers and retailers, for display and resale to purchasing public in 
accordance with aforesaid sales plan, such assortments, and thereby sup- 
plied to and placed in the hands of others the means of conducting lot- 
teries in the sale of its product in accordance with such plan, involving 
game of chance or sale of a chance to secure piece of candy at price 
greatly below normal retail price thereof, contrary to an established public 
policy of the United States Government, and in violation of the criminal 
laws, and in competition with many who, unwilling to offer or sell candy so 
packed and assembled, or otherwise arranged and packed for sale to 
purchasing public, as to involve a game of chance or any other method con- 
trary to public policy, refrain therefrom ; 

With capacity and tendency to induce purchasers to buy his said products in 
preference to candy offered and sold by competitors, and with result that 
many dealers in and ultimate purchasers of candy were attracted by said 
method and manner of packing same and by element of chance involved in sale 
thereof as above set forth, and thereby induced to purchase such candy, 
thus packed and sold by him, in preference to that offered and sold by 
said competitors who do not use same or equivalent method, and with 
tendency and capacity, because of said game of chance, to divert to him 
trade and custom from his competitors as aforesaid, exclude from said 
trade all competitors who are unwilling to and do not use such or 
equivalent or similar method as unlawful, lessen competition in said trade 
and tend to create monopoly thereof in him and such other distributors 
as use same or equivalent method, deprive purchasing public of benefit 
of free competition in trade in question, and eliminate from said trade 
all actual, and exclude therefrom all potential, competitors who do not 
adopt and use such or equivalent method: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. D. OC. Daniel for the Commission. 
Mr. Ned Stein, of Philadelphia, Pa., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John B. Arata, 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, John B. Arata, is an individual, trad- 
ing under his own name, with his principal office and place of busi- 
ness located at Front and Lombard Streets, Philadelphia, Pa. 
Respondent is now, and for some time last past has been, engaged 
in the manufacture of candy and in the sale and distribution thereof 
to dealers. Respondent causes and has caused his said candy when 
sold to be transported from his principal place of business in Phila- 
delphia, Pa., to the purchasers thereof located in the various States 
of the United States other than the State of Pennsylvania and in the 
District of Columbia. Respondent now maintains, and for some time 
last past has maintained, a course of trade in said candy in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of said busi- 
ness respondent is and has been in competition with other individuals 
and with partnerships and corporations engaged in the sale and 
distribution of candy in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use of 
a lottery scheme when sold and distributed to the consumers thereof. 
One of said assortments is sold and distributed to the purchasing 
public in the following manner: 

This assortment is composed of a number of pieces of candy, to- 
gether with a corresponding number of small slips of paper or 
tickets. Sales are 1 cent each. The pieces of candy are in five 
different sizes. Each of said tickets has printed thereon either No. 
1, 2, 38, 4, or 5. A person drawing a ticket bearing No. 1 is entitled 
to and receives one of the smallest pieces of said candy. A -person 
drawing a ticket bearing No. 2 is entitled to and receives a slightly 
larger piece of candy. Persons drawing tickets bearing Nos. 3, 4, 
and 5 are entitled to and receive proportionately larger pieces of 
candy. The numbers on said tickets are effectively concealed from 
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the purchasers until a purchase is made and a ticket drawn. The 
pieces of candy are thus distributed to the purchasing public wholly 
by lot or chance. 

Respondent manufactures, sells and has sold, distributes and has 
distributed, various assortments of candy by means of sales plans 
or methods involving lot or chance features, but such assortments and 
the method of sale and distribution thereof are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said candy di- 
rectly or indirectly, expose and sell the same to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales plan 
hereinabove set forth and said sales plan has the tendency and c¢a- 
pacity to induce purchasers thereof to purchase respondent’s said 
products in preference to candy offered for sale and sold by his 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to secure a piece of candy at a price greatly below the normal 
retail price thereof. The use by respondent of said method in the 
sale of candy and the sale of candy through and by the use thereof 
and by the aid of said method is a practice of the sort which is con- 
trary to an established public policy of the Government of the United 
States and which is a violation of the criminal laws. The use by 
respondent of said method has the tendency unduly to hinder com- 
petition or to create a monopoly in this, to wit, that the use thereof 
has the tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, and 
corporations who make and sell candy in competition with the re- 
spondent, as above alleged, are unwilling to offer for sale and sell 
candy so packed and assembled as above described or otherwise ar- 
ranged and packed for sale to the purchasing public so as to involve 
a game of chance, or any other method that is contrary to public 
policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy are at- 
tracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy of- 
fered for sale and sold by said competitors of respondent who do 
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not use the same or an equivalent or similar method. The use of 
said method by respondent has a tendency and capacity, because of 
said game of chance, to divert to respondent trade and custom from 
his said competitors who do not use the same or an equivalent or 
similar method; to exclude from said candy trade all competitors who 
are unwilling to, and who do not, use the same or an equivalent or 
similar method because the same is unlawful; to lessen competition 
in said candy trade; to create a monopoly of said candy trade in re- 
spondent and such other distributors of candy as use the same or an 
equivalent or similar method; and to deprive the purchasing public 
of the benefit of free competition in said candy. trade. The use of 
said method by respondent has a tendency and capacity to eliminate 
from said candy trade all actual competitors and to exclude therefrom 
all potential competitors who do not adopt and use said method or 
an equivalent or similar method. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Rerort, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 21, 1938, issued and there- 
after served its complaint in this proceeding upon respondent, John B. 
Arata, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. On August 
21, 1938, the respondent filed his answer, in which answer he ad- 
mitted all the material allegations of fact set forth in said complaint 
and waived all intervening procedure and further hearing as to said 
facts. Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer thereto, 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, John B. Arata, is an individual, trading 
under his own name, with his principal office and place of business lo- 
cated at Front and Lombard Streets, Philadelphia, Pa. Respondent is 
now, and for some time last past has been, engaged in the manufac- 
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ture of candy and in the sale and distribution thereof to dealers. 
Respondent causes and has caused his said candy when sold to be 
transported from his principal place of business-in Philadelphia, Pa., 
to the purchasers thereof located in the various States of the United 
States other than the State of Pennsylvania and in the District of 
Columbia. Respondent now maintains, and for some time last past 
has maintained, a course of trade in said candy in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia. In the course and conduct of said business re- 
spondent is and has been in competition with other individuals and 
with partnerships and corporations engaged in the sale and distribu- 
tion of candy in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers 
thereof. One of said assortments is sold and distributed to the 
purchasing public in the following manner: 

This assortment is composed of a number of pieces of candy, 
together with a corresponding number of small slips of paper or 
tickets. Sales are 1 cent each. The pieces of candy are in five differ- 
ent sizes. Each of said tickets has printed thereon either No. 1, 2, 
3, 4, or 5. A person drawing a ticket bearing No. 1 is entitled to 
and receives one of the smallest pieces of said candy. A person 
drawing a ticket bearing No. 2 is entitled to and receives a slightly 
larger piece of candy. Persons drawing tickets bearing Nos. 3, 4, 
and 5 are entitled to and receive proportionately larger pieces of 
candy. The numbers on said tickets are effectively concealed from 
the purchasers until a purchase is made and a ticket drawn. The 
pieces of candy are thus distributed to the purchasing public wholly 
by lot or chance. 

Respondent manufactures, sells and has sold, distributes and has 
distributed, various assortments of candy by means of sales plans 
or methods involving lot or chance features, but such assortments 
and the method of sale and distribution thereof are similar to the 
one hereinabove described and vary only in detail. 

Par. 8. Retail dealers who purchase respondent’s said candy 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his products in accordance with the sales 
plan hereinabove set forth and said sales plan has the tendency and 
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capacity to induce purchasers thereof to purchase respondent’s said 
products in preference to candy offered for sale and sold by his 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to secure a piece of candy at a price greatly below the normal 
retail price thereof. The use by respondent of said method in the 
sale of candy and the sale of candy through and by the use thereof 
and by the aid of said method is a practice of the sort which is 
contrary to an established public policy of the Government of the 
United States and which is a violation of the criminal laws. The 
use by respondent of said method has the tendency unduly to hinder 
competition or to create a monopoly in this, to wit, that the use 
thereof has the tendency and capacity to exclude from the candy 
trade competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. Many persons, firms, 
and corporations who make and sell candy in competition with the 
respondent, as above alleged, are unwilling to offer for sale and 
sell candy so packed and assembled as above described or otherwise 
arranged and packed for sale to the purchasing public so as to involve 
a game of chance, or any other method that is contrary to public 
policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy are at- 
tracted by respondent’s said method and manner of packing said candy 
and by the element of chance involved in the sale thereof in the manner 
above described and are thereby induced to purchase said candy so 
packed and sold by respondent in preference to candy offered for sale 
and sold by said competitors of respondent who do not use the same 
or an equivalent or similar method. The use of said method by re- 
spondent has a tendency and capacity, because of said game of chance, 
to divert to respondent trade and custom from his said competitors 
who do not use the same or an equivalent or similar method; to exclude 
from said candy trade all competitors who are unwilling to, and who 
do not, use the same or an equivalent or similar method because the 
same is unlawful; to lessen competition in said candy trade; to create 
a monopoly of said candy trade in respondent and such other dis- 
tributors of candy as use the same or an equivalent or similar method ; 
and to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by respondent has a 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude therefrom all potential competitors who do 
not adopt and use said method or an equivalent or similar method. 
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CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, John B. Arata, his agents, repre- 
sentatives, and employees, in connection with the offering for sale, 
sale, and distribution of candy in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or re- 
arrangement of the contents of said assortment to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said assortments to the general public. 

3. Selling and distributing assortments of candy containing pieces 
of candy of different sizes together with tickets with numbers printed 
thereon which said tickets are to be used or may be used in selling or 
distributing the said candy to the general public by means of a game 
of chance, gift enterprise, or lottery scheme. 

[t is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Matrer oF 


THE GOUDEY GUM COMPANY, ALSO TRADING AS 
AROUND THE WORLD GUM COMPANY; AND RAINBOW 
GUM COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3313. Complaint, Jan. 25, 1938—Decision, Sept. 27, 1938 


Where two corporations engaged in manufacture and sale of chewing gum, 
including certain assortments which were so packed and assembled as to 
involve use of a lottery scheme when sold and distributed to the consumers 
thereof, and which were composed of large number of individually wrapped 
penny pieces of uniform size and shape, together with number of small 
flags, to be given as prizes to those procuring by chance one of a number 
of said sticks, color of which was found to be black, and to purchaser of 
last stick in assortment, and also together with explanatory display card 
for retailer’s use— 

Sold to wholesalers and jobbers, for display and resale to purchasing public 
by retailer-dealer purchasers thereof, in stores of which were also offered 
and sold assortments of gum without such lot or chance feature, and 
penny and 5-cent candies, said assortments, in accordance with aforesaid 
plan and knowingly so packed and assembled that gum in question, along 
with aforesaid display cards, could and would thus be resold to public 
by lot or chance by such retailers, and thereby supplied to and placed in the 
hands of others means of conducting lotteries, games of chance, or gift 
enterprises in the sale of their said assortments as above set forth, contrary 
to public policy of the United States Government, and in competition with 
those who do not use such methods and those, able, but unwilling, to 
compete on eyen terms only by furnishing same or similar assortments of 
such products, opposed by many as teaching and encouraging gambling 
and especially among children, substantial purchasers thereof, and as in- 
jurious to chewing gum and candy industry in leading to merchandising of 
chance or lottery in sale of said products and as providing retail merchants 
with a means of violating laws of the several States, and numbers of 
whom, and of distributors, refuse, for such reasons, to sell said products, 
so packed and assembled that they can be resold to public by lot or chance ; 

With result that retailers purchased as more salable by reason of particular 
lot or chance appeal connected therewith, candy or gum thus packed and 
assembled from them, and others employing similar methods, and trade was 
thereby diverted to them and such others from competitors who did not 
use such methods, sales of aforesaid unwilling competitors showed con- 
tinued decrease, and there was a restraint upon and a detriment to the 
freedom of fair and legitimate competition; to the prejudice and injury 
of the public and competitors: 

Held, That such acts and practices were all to the prejudice and injury of the 

‘ public and competitors and constituted unfair methods of competition. 
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Before Mr. William C. Reeves, trial examiner. 

Mr. Henry C. Lank, Mr. P. 0. Kolinski, and Mr. D, C. Daniel 
for the Commission. 

Mr. Martin R. Durkin, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Goudey 
Gum Co., a corporation, also trading as Around the World Gum Co., 
and Rainbow Gum Co., a corporation, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. Respondent The Goudey Gum Co. is a corporation 
organized and doing business under the laws of the State of Massa- 
chusetts, with its principal office and place of business located at 52 
Everett Street, Allston Station, in the city of Boston, State of Massa- 
chusetts. In the course and conduct of its business, as hereinafter 
described, said respondent trades under its own corporate name and 
also under the trade name Around the World Gum Co. 

Respondent Rainbow Gum Co. is a corporation organized and 
doing business under the laws of the State of Massachusetts, is a sub- 
sidiary of and has the same officers as respondent The Goudey Gum 
Co., and has its principal office and place of business at the same 
address thereof. Said respondents act together and in cooperation 
with each other in doing the acts and things hereinafter alleged. 

Respondents are now, and for some time last past have been, en- 
gaged in the manufacture of chewing gum and in the sale and 
distribution thereof to wholesale and retail dealers and jobbers. Re- 
spondents cause and have caused their products when sold to be trans- 
ported from their principal places of business in the city of Boston, 
Mass., to purchasers thereof in the State of Massachusetts and in 
other States of the United States at their respective places of busi- 
ness. There is now, and has been for some time last past, a course 
of trade and commerce by said respondents in such chewing gum 
between and among the various States of the United States. In the 
course and conduct of said business respondents are in competition 
with other corporations and with partnerships and individuals en- 
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gaged in the sale and distribution of chewing gum or other confec- 
tions, In commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, the respondents sell and have sold to wholesale 
and retail dealers and jobbers certain assortments of chewing gum so 
packed and assembled as to involve the use of a lottery scheme when 
sold and distributed to the consumers thereof. One of respondents’ 
assortments substantially illustrates the sales plan or method used in 
the sale and distribution of their products to the purchasing public 
and is as follows: 

One of said assortments consists of 100 sticks of chewing gum 
of uniform size and shape, together with a number of small flags and 
one larger flag, which said flags are to be given as prizes to pur- 
chasers of individual sticks of chewing gum in the following manner: 
The said sticks of chewing gum in said assortment are wrapped in in- 
dividual wrappers. A number of said sticks of chewing gum are 
black in color, but the color thereof cannot be ascertained until a pur- 
chase is made and the wrapper removed. The individual sticks of 
chewing gum retail at the price of 1 cent each, and the purchaser pro- 
curing a black stick of chewing gum receives one of the small flags 
without additional charge and asa prize. The purchaser of the last 
stick of gum in the assortment receives the large flag. The purchas- 
ers of the remaining sticks of chewing gum receive only the said 
sticks of chewing gum. The said small flags contained in said assort- 
ments are thus distributed to purchasers of chewing gum from said 
assortment wholly by lot or chance. 

The respondents manufacture, sell, and distribute various assort- 
ments of chewing gum involving a lot or game of chance feature, but 
such assortments are similar to the one hereinabove described and vary 
only in detail. 

Par. 8. Retail dealers who purchase respondents’ said assortments 
of chewing gum, directly or indirectly, expose and sell the same to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their products in accordance with 
the sales plan hereinabove set forth. Said sales plan has a capacity 
and tendency to induce purchasers thereof to purchase respondents’ 
chewing gum in preference to chewing gum or other confections offered 
for sale and sold by their competitors. The sale of said chewing gum 
to the purchasing public by the method above described involves a 
game of chance or the sale of a chance to procure an additional article 
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of merchandise. The use by respondents of said method in the sale 
of chewing gum, and the sale of chewing gum by and through the use 
thereof and by the aid of said method, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
public policy and is contrary to an established public policy of the 
Government of the United States. The use by respondents of said 
method has a tendency unduly to hinder competition or create a 
monopoly in this, to wit, that the use thereof has the tendency and 
capacity to exclude from the chewing gum trade competitors who do 
not adopt and use the same method or equivalent or similar methods 
involving the same or equivalent or similar elements of chance or 
lottery schemes. Many persons, firms, and corporations who make 
and sell chewing gum or other confections in competition with re- 
spondents, as above alleged, are unwilling to offer for sale or sell 
chewing gum or other confections so packed and assembled as above 
alleged or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, or any other method of sale 
that is contrary to public policy, and such competitors refrain there- 
from. 

Par. 4. Many dealers in, and ultimate purchasers of, chewing gum 
or other confections are attracted by respondents’ said method and 
manner of packing said chewing gum and by the element of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold 
by respondents in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or equivalent methods, to 
exclude from said chewing gum and confection trade all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are unlawful, to lessen competition in said 
chewing gum and confection trade, to tend to create a monopoly of 
said chewing gum and confection trade in respondents and in such 
other distributors of chewing gum or other confections as use the 
same or equivalent methods, and to deprive the purchasing public 
of the benefit of free competition in said trade. The use of said 
method by respondents has the tendency and capacity to eliminate 
from said chewing gum and confection trade all actual competitors 
and to exclude therefrom all potential competitors who do not adopt 
and use said method or equivalent methods. 
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Par. 5. The aforementioned method, acts, and practices of re- 
spondents are all to the prejudice and injury of the public and of 
respondents’ competitors, as hereinabove alleged. Said method, acts, 
and practices constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved Sepetmber 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1938, issued and served 
its complaint in this proceeding upon the respondents’ The Goudey 
Gum Co., a corporation, also trading as Around The World Gum 
Co., and Rainbow Gum Co., a corporation, charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony, and other evidence 
in support of the allegations of said complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition te 
the allegations of the complaint by Martin R. Durkin, attorney for 
the respondents, before William C. Reeves, an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
consideration by the Commission on the said complaint, the answer 
thereto, the testimony and other evidence and briefs in support of 
the complaint and in opposition thereto (oral argument not having 
been requested) ; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. The respondent, The Goudey Gum Co., is a corpora- 
tion organized and doing business under the laws of the State of 
Massachusetts, with its principal office and place of business located 
at 52 Everett Street, Allston Station, in the city of Boston, State of 
Massachusetts. In addition to doing business under its own cor- 
porate name, said respondent also has adopted and uses the trade 
name cenit The World Gum Sida cad “ 
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The respondent, Rainbow Gum OCo., is a corporation organized and 
doing business under the laws of the State of Massachusetts, with its 
principal office and place of business located -at 52 Everett Street, 
Alston Station, in the city of Boston, State of Massachusetts. Said 
Rainbow Gum Co. occupies the same office and place of business as 
the respondent, The Goudey Gum Co., and has the same officers as the 
said Goudy Gum Co. The said respondents act together and in co- 
operation with each other in doing the acts and things hereinafter 
described. 

The respondents are now, and for some time last past have been, en- 
gaged in the manufacture of chewing gum and in the sale and dis- 
tribution thereof to wholesale dealers and jobbers located in prac- 
tically all States of the United States. Respondents cause and have 
caused their products when sold to be transported from their principal 
place of business in the city of Boston, Mass., to the purchasers thereof 
at their respective places of business. There is now and has been 
for some time last past, a course of trade by said respondents in such 
chewing gum in commerce between and among the various States 
of the United States. 

In the course and conduct of their business, respondents are in 
competition with other corporations and with partnerships and indi- 
viduals engaged in the sale and distribution of chewing gum and 
other confections in commerce between and among the various States 
of the United States. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, the respondents, beginning about March 18, 
1937, manufactured, sold, and distributed to wholesale dealers and 
jobbers assortments of chewing gum so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. This assortment consisted of 100 sticks of chew- 
ing gum of uniform size and shape together with a number of small 
flags, which flags were to be given as prizes to purchasers of individual 
sticks of chewing gum in the following manner: 

The said sticks of chewing gum in said assortment were wrapped in 
individual wrappers. A number of said sticks of chewing gum were 
black in color but the color thereof could not be ascertained until a 
purchase was made and the wrapper removed. The individual sticks 
of chewing gum retailed at the price of 1 cent each and the purchaser 
procuring: a black stick of chewing gum received one of the small 
flags without additional charge and as a prize. The purchaser of the 
last stick of gum in the assortment also received one of the flags. The 
purchasers of the remaining sticks of chewing gum (those not black 
in color) received only the said chewing gum. The said small flags 
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contained in said assortment were thus distributed to purchasers of 
chewing gum from said assortment wholly by lot or chance. Along 
with the above described assortment containing 100 sticks of chewing 
gum and a number of small flags, the respondents included a display 
card advising the purchasers and prospective purchasers that the 
chewing gum was being offered for sale in accordance with the 
above-described sales plan. 

The manufacture, sale, and distribution of the above-described 
assortment was discontinued by the respondents some time during 
the month of April 1937, and has not since been manufactured or 
distributed: The respondents, however, refused to furnish satis- 
factory assurances to the Commission that such practices would not 
be resumed. 

Par. 3. The wholesale dealers and jobbers who purchased assort- 
ments of chewing gum as above described, sold, and distributed the 
same to retail dealers and said retail dealers exposed such assortments 
for sale and sold the same to the purchasing public in accordance 
with the aforesaid sales plan. The chewing gum contained in said 
assortments was thus sold and distributed to the consuming public by 
means of a lottery scheme, game of chance, or gift enterprise, and 
respondents thus supplied to and placed in the hands of others the 
means of conducting lotteries, games of chance, or gift enterprises 
in the sale of their said assortments as hereinabove set forth. 

All sales made by respondents were absolute sales and the re- 
spondents retained no control over the merchandise after it was 
delivered to the wholesale dealers and jobbers. However, after the 
respondents discontinued the manufacture and distribution of said 
assortments they permitted such assortments which dealers still had 
on hand to be returned to them and allowed full credit for such 
returns. 

In the sale and distribution of the assortments as above described, 
the respondents had knowledge that the said chewing gum would be 
resold to the purchasing public by retail dealers by the sales plan 
or method above described, and they packed and assembled such 
chewing gum in the way and manner described and furnished the 
said display card with each of the said assortments so that it could 
and would be resold to the public by lot or chance as above described, 
by said retail dealers. 

Par. 4. The assortments of chewing gum as above described are 
offered for sale and sold in retail stores which also offer for sale and 
sell assortments of chewing gum without the lot or chance feature. 
. And in such stores, penny and 5-cent candies are also offered for sale 
and sold. The assortments of chewing gum as above described, are in 


1008 FEDERAL TRADE COMMISSION DECISIONS 
Findings PU Ale Or 


competition with assortments of chewing gum having no lot or chance 
feature connected with their resale to the public, and are in com- 
petition with penny and 5-cent candies offered for sale and sold with- 
out any lot or chance feature as herein described. 

Par. 5. There are many manufacturers of chewing gum who do 
not pack and assemble their merchandise so as to be resold to the 
consuming public by means of a lottery scheme, gift enterprise, or 
game of chance. There are also many manufacturers of penny and 
5-cent candies who do not pack and assemble their merchandise so 
as to be sold to the consuming public by methods similar to the one 
hereinabove described, and such manufacturers are opposed to the 
methods used by respondents as above described because the same 
teaches and encourages gambling, especially among children, who 
are substantial purchasers of such products; because the same is 
injurious to the chewing gum and candy industry as it results in 
the merchandising of a chance or lottery in the sale of chewing gum 
or candy; and as providing retail merchants with a means of violating 
the laws of the several States. Because of these reasons, numerous 
manufacturers and distributors refuse to sell chewing gum or candy 
so packed and assembled that it can be resold to the public by lot 
or chance. 

Assortments of chewing gum and candy involving a lot or chance 
feature as herein described, have a particular appeal because of the 
gambling feature connected with the sale thereof, and said retail 
dealers who find that they can dispose of more chewing gum or 
candy when packed and assembled as above described buy respond- 
ents’ products and the products of others employing the same method, 
and thereby trade is diverted to respondents and others using similar 
methods, from competitors who do not use such methods. Such 
competitors can compete on even terms only by furnishing the same 
or similar assortments, This they are unwilling to do and their sales 
show a continued decrease. The use of such method by the respond- 
ents in the sale and distribution of their chewing gum is prejudicial 
and injurious to the public and to respondents’ competitors and has 
resulted in the diversion of trade to respondents from their said 
competitors and is a restraint upon and a detriment to the freedom 
of fair and legitimate competition. 

Par. 6. The sale and distribution of chewing gum by lot or chance 


is contrary to the public policy of the Government of the United 
States, 
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CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice and injury of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony, and other evidence taken before William C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, m support of the allegations of said complaint and in opposi- 
tion thereto, briefs of counsel filed herein (oral argument not having 
been requested), and the Commission having made its findings as 
to the facts and its conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, The Goudey Gum Co., a cor- 
poration, in its own name or trading as Around The World Gum 
Co., or under any other name, its officers, representatives, agents, and 
employees; and the respondent, Rainbow Gum Co., a corporation, its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of chewing gum in inter- 
state commerce, do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers for 
resale to retail dealers, chewing gum so packed and assembled that 
sales of such chewing gum to the general public are to be made or 
are designed to be made by means of a lottery scheme, gaming device, 
or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers, assortments of chewing gum which are used or are designed 
to be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enter- 
prise in the sale or distribution of the chewing gum contained in 
said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
chewing gum, for sale to the public at retail, pieces of chewing gum 
of uniform size and shape but of different colors, together with 
small flags or other articles of merchandise, which said small flags 
or other articles of merchandise are to be given as prizes to the 
purchaser of a piece of chewing gum of a particular color. 
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4. Furnishing to wholesale dealers and jobbers display cards, 
either with assortments of chewing gum or separately, bearing a 
statement or statements informing the purchaser that the chewing 
gum is being sold to the public by lot or chance or in accordance 
with a sales plan which constitutes a lottery, gaming device, or gift 
enterprise. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order. 
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In THE Matrer oF 


FAN TAN COMPANY, INC., ALSO TRADING AS LOU RAY 
COMPANY, GRO PRES COMPANY, AND BISHOP JONES 
COMPANY 


COMPLAINT, FINDINGS, AND MODIFIED ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3352. Complaint, Mar. 9, 1938—Decision, Sept. 27, 19383 


Where a corporation engaged, under various trade names, in the sale and dis- 
tribution of numerous cosmetics and preparations under brand names “Fan 
Tan,” “Lou Ray,” “Gro Pres,” and “Bishop Jones”; in advertising and 
describing its said products through circulars, pamphlets, catalogs, news- 
papers, and other advertisements circulated generally throughout the United 
States, and by labels attached thereto— 

(a) Represented that various creams, powders, soaps, and lotions offered and 
sold under such various names would,. as the case might be, end oily skin 
problems, melt into the pores, prevent blackheads and wrinkles, nourish and 
sterilize the skin, reduce enlarged pores, cause pimples to vanish, whiten 
the skin, and clear up and remove blemishes and correct skin eruptions and 
pimples; and 

(b) Represented that various hair preparations and products offered and sold 
by it under various brand names, as aforesaid, and including hair medicine, 
shampoo soap, so-called “hair grower,” “Hot Oil Treatment,’ “Pomade,” 
would, as the case might be, promote growth of longer, straighter hair, 
recondition the hair, vitalize scalp roots, get rid of, prevent, and end dandruff, 
clean hair roots, grow hair, rout cause of hair and scalp trouble, increase 
length of hair and make same longer, straighter, smoother, and softer, and 
end falling hair; 

Facts being that aforesaid representations were extravagant, false, misleading, 
and deceptive, said various preparations would not cause or bring about the 
results nor produce effects claimed, either as to skin or hair, and were not 
efficacious in restoration and treatment of hair and skin and would not 
produce such results and did not have any beneficial value in treatment of 
various conditions for which they were represented as beneficial ; 

With capacity and tendency to mislead and deceive public into erroneous and 
mistaken belief that representations made by it were true, and that various 
products sold and distributed by it would actually accomplish the results 
claimed, and to induce a number of purchasing public to buy said products 
as result of such erroneous and mistaken belief, and with result that trade 
was diverted unfairly to it from competitors in commerce among the several 
States and in the District of Columbia, including many who do not in any 
manner misrepresent their products or the efficacy thereof : 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


1 Order published as modified November 1, 1938. 
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Before Mr. Charles F. Diggs, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Hickey, Hall & Junge and Stanton & Stanton, of Chicago, IIL, for 


respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Fan Tan 
Co., Inc., a corporation, also trading as Lou Ray Co., Gro Pres Co., 
and Bishop Jones Co., hereinafter designated as respondent, has been, 
and is, using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereto would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. The respondent, Fan Tan Co., Inc., is a corporation. 
organized and existing under the laws of the State of Illinois, with its 
principal office and place of business located at 212 South Franklin 
Street, in the city of Chicago, within the State of Ilhnois. The busi- 
ness conducted by the respondent is transacted and carried on, not 
only under the name of Fan Tan Co., Inc., but also under the name of 
Lou Ray Co., Gro Pres Co., and Bishop Jones Co. In the course and 
conduct of its said business, said respondent, Fan Tan Co., Inc., has 
been, and is now, engaged in the sale and distribution of numerous 
cosmetics and toilet preparations, which said preparations are desig- 
nated under the brand names “Fan Tan,” “Lou Ray,” “Gro Pres,” 
and “Bishop Jones.” Said respondent has caused, and causes, its 
said cosmetics and toilet preparations, when sold, to be transported 
from its place of business located in the State of Illinois to purchasers 
thereof located at various points in the State of Illinois and in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and during the times herein mentioned has 
maintained, a course of trade in said cosmetics and toilet preparations 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its said business, the re- 
spondent, Fan Tan Co., Inc., is now, and has been for more than 1 
year last past, engaged in substantial competition with other corpora- 
tions, individuals, partnerships, and firms likewise engaged in the 
manufacture, sale, and distribution of cosmetics and toilet prepara- 
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tions in commerce between and among the various States of the United 
States and the District of Columbia, which said cosmetics and toilet 
preparations are used for purposes similar to the purposes for which 
respondent’s cosmetics and toilet preparations are used. 

Par. 3. Respondent, Fan Tan Co., Inc., in soliciting the sale of, 
and selling, its various cosmetics and toilet preparations, in com- 
merce as herein described, has made, and is making, by means of 
circulars, pamphlets, catalogs, newspaper, and other advertisements, 
circulated generally throughout the United States, and by labels 
attached to respondent’s said preparations, many representations con- 
cerning the character and nature of its various cosmetics and toilet 
preparations, and concerning the results to be obtained from the use 
of said cosmetics and toilet preparations. Among said representa- 
tions made by said respondent are the following: 


That respondent’s Fan Tan Liquifying Creme will end oily skin problems, 
melt into the pores, and prevent blackheads and wrinkles; 

That respondent’s Fan Tan Vanishing Creme will nourish the skin; 

That respondent's Fan Tan Tissue Creme will prevent and correct wrinkles ; 

That respondent’s Fan Tan Sarcoptic Mange Medicine will promote the growth 
of longer, straighter hair, will prevent dandruff, will recondition the hair, and 
will vitalize scalp roots; 

That respondent’s Medicated Shampoo Soap will sterilize the skin; 

That respondent’s Fan Tan Tar Shampoo will get rid of dandruff and will 
clean the hair roots; 

That Fan Tan Astringent Lotion will reduce enlarged pores and reduce 
oiliness of the skin: 

That respondent's Lou Ray Three-Fold Hair Grower will grow hair and sup- 
ply nourishment to the hair; 

That respondent’s Lou Ray Medicated Hot Oil Treatment will “Rout the 
cause of hair and scalp trouble;” 

That respondent’s New Formula Lemon Creme will cause pimples to vanish, 
will bleach the skin, and will clear up blemishes ; 

That respondent’s Wheel of Fortune will increase the length of the hair; 

That respondent’s Lou Ray Bleach Creme will bleach the skin, remove 
freckles, pimples, blotches, roughness, eruptions, and enlarged pores; 

That respondent’s Lou Ray Bleach Soap will bleach the skin; 

That respondent’s Gro Pres will grow hair and end dandruff and itchy 
sealp; 

That respondent’s Franko Pomade makes hair longer, straighter, smoother, 
and softer ; 

That respondent’s Creme Shampoo, Hair Tinting Jet Black Shampoo, Light- 
weight Shampoo Soap, and Tinting Shampoo Soap will end dandruff and falling 
hair ; 

That respondent’s Fan Tan Whitening Soap will whiten the skin, will remove 
skin blemishes, is healing, and corrects skin eruptions and pimples; and 

That respondent’s Fan Tan Bleach Creme is an effective remedy for pimples, 
blackheads, wrinkles, and all causes of rough, harsh skin. 
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Respondent has made many other representations of a similar or 
like nature concerning its said cosmetics and toilet preparations and 
the results obtained from the use thereof. 

Par. 4. In truth and in fact, the statements hereinabove in para- 
graph 3 set forth, and the various other representations of a lke 
nature and character made by respondent in circulars, pamphlets, 
newspaper, and other advertising, and on labels attached to respond- 
ent’s cosmetics and toilet preparations, as specified in paragraph 3 
hereof, are, and each of them is, extravagant, false, misleading, and 
deceptive. 

The use of respondent’s cosmetics and toilet preparations will not 
bring about the results, nor produce the effects, claimed as to either 
the hair or skin. 

Respondent’s Fan Tan Liquifying Creme will not end oily skin 
problems, melt into the pores, nor prevent blackheads and wrinkles. 

Respondent’s Fan Tan Vanishing Creme will not nourish the skin. 

Respondent’s Fan Tan Tissue Creme will not prevent nor correct 
wrinkles. 

Respondent’s Fan Tan Sarcoptic Mange Medicine will not promote 
the growth of longer, straighter hair, nor will it prevent dandruff, 
recondition the hair, or vitalize the scalp roots. 

Respondent’s Medicated Shampoo Soap will not sterilize the skin. 

Respondent’s Fan Tan Tar Shampoo will not get rid of dandruff, 
nor will it clean the hair roots. 

Respondent’s Fan Tan Astringent Lotion will not reduce enlarged 
pores and reduce oiliness of the skin. 

Respondent’s Lou Ray Three-Fold Hair Grower will not grow hair, 
nor will it supply nourishment to the hair. 

Respondent’s Lou Ray Medicated Hot Oil Treatment will not rout 
the cause of hair and scalp trouble. 

Respondent’s New Formula Lemon Creme will not cause pimples 
to vanish, will not bleach the skin, and will not clear up blemishes. 

Respondent’s Wheel of Fortune Hair Dressing will not increase 
the length of the hair. 

Respondent’s Lou Ray Bleach Creme will not bleach the skin, will 
_ not remove freckles, pimples, blotches, roughness, eruptions, and 
enlarged pores. 

Respondent’s Lou Ray Bleach Soap will not bleach the skin. 

Respondent’s Gro Pres will not grow hair and end dandruff and 
itchy scalp. 

Respondent’s Franko Pomade will not make hair longer, straighter, 
smoother, and softer. 
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Respondent’s preparations, Creme Shampoo, Hair Tinting Jet 
Black Shampoo, Lightweight Shampoo Soap, and Tinting Shampoo 
Soap, will not end dandruff and falling hair. 

Respondent’s Fan Tan Whitening Soap will not. whiten the skin, 
will not remove skin blemishes, is not healing, and will not correct 
skin eruptions and pimples. 

Respondent’s Fan Tan Bleach Creme is not an effective remedy 
for pimples, blackheads, wrinkles, and all of the causes of rough, 
harsh skin. 

The above named preparations and various other cosmetics and 
toilet preparations sold and distributed by the respondent are not 
efficacious in the restoration and treatment of the hair and skin, and 
will not produce the results claimed by respondent to be produced 
by the use of said products. Said preparations do not have any 
beneficial value in the treatment of the various conditions for which 
they are represented as being beneficial. In some instances, certain 
of respondent’s preparations are injurious to the skin or scalp when 
used. 

Par. 5. The use by the respondent of the various representations 
set out in paragraph 3 hereof in describing the products sold by it, 
and in designating the efficacy of said products, through advertise- 
ments, circulars, pamphlets, catalogs, and other advertising litera- 
ture in offering for sale, and selling, the products so advertised was, 
and is, calculated to, and had, and now has, the tendency and capacity 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that the various products 
sold by said respondent will actually accomplish the results repre- 
sented or claimed by the respondent, as set out in paragraph 3 hereof, 
upon the use of said products by the purchasers thereof. As a result 
of these mistaken and erroneous beliefs, brought about by the acts, 
practices, and representations of the respondent, as hereinabove out- 
lined, a substantial portion of the purchasing public, especially that 
portion buying cosmetics and toilet preparations, has purchased a 
substantial volume of the products sold by the respondent, with the 
result that trade has been unfairly diverted to the respondent from 
individuals, firms, and corporations likewise engaged in the business 
of distributing and selling cosmetics and toilet preparations intended 
for the same uses and purposes for which respondent’s cosmetics and 
toilet preparations are intended, which said competitors truthfully 
advertise and represent the quality, character, and nature of their 
products. Asa result thereof, substantial injury has been, and is now 
being, done by respondent to competition in commerce between and 
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among the various States of the United States and in the District 
of Columbia. 

Par. 6. The acts, practices, and representations of the respondent 
hereinabove set forth are all to the injury and prejudice of the public 
and of competitors of the respondent, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Section 
5 of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 9, 19388, issued and, on 
March 11, 1938, served its complaint in this proceeding upon respond- 
ent Fan Tan Co., Inc., a corporation, also trading as Lou Ray Co., 
Gro Pres Co., and Bishop Jones Co., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission by order entered herein granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening 
procedure and further hearings as to said facts which substitute 
answer was duly filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and substitute answer and the Com- 
mission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Fan Tan Co., Inc., is a corporatiun 
organized and existing under the laws of the State of Illinois with 
its principal office and place of business located at 212 South Franklin 
Street in the city of Chicago, in the State of Illinois. The respondent 
transacts and conducts business not only under the name of Fan Tan 
Co., Inc., but also under the names of Lou Ray Co., Gro Pres Co., and 
Bishop Jones Co. The respondent is engaged in the sale and distribu- 
tion, under its various trade names, of numerous cosmetics and toilet 
preparations which said preparations are designated under the brand 
names “Fan Tan,” “Lou Ray,” “Gro Pres,” and “Bishop Jones.” Re- 
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spondent has caused and causes its said cosmetics and toilet prepara- 
tions, when sold, to be transported from its place of business located 
in the State of Illinois to purchasers thereof located at various points 
in the State of Illinois and in other States of the United States and 
in the District of Columbia. The respondent maintains, and during 
the times herein mentioned has maintained, a course of trade in said 
cosmetics and toilet preparations in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. Said respondent, in the course and conduct of its said 
business, is now, and has been for more than 1 year last past, engaged 
in substantial competition with other corporations, and with indi- 
viduals, partnerships, and firms likewise engaged in the sale and 
distribution of cosmetics and toilet preparations in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, which said cosmetics and toilet preparations 
are used for purposes similar to the purposes for which respondent’s 
cosmetics and toilet preparations are used. Respondent does not 
manufacture any of the products sold by it under its various trade 
names but limits its activities to the sale and distribution of said 
products which it purchases from various manufacturers. 

Par. 3. Under the brand name Fan Tan, the respondent sells and 
distributes the following products: Fan Tan Bleach Creme, Fan Tan 
Face Powder, Fan Tan Whitening Soap, Black Diamond Hair Dye, 
Franko Hair Dressing Remedy, Fan Tan Liquefying Cleansing 
Creme, Fan Tan Cold Creme, Fan Tan Vanishing Creme, Fan Tan 
Tissue Creme, Fan Tan Make-Up Creme, Fan Tan Brilliantine, Fan 
Tan Sarcoptic Mange Medicine, Fan Tan Medicated Shampoo and 
Bath Soap, Fan Tan Tar Shampoo, Fan Tan Cocoanut Oil Shampoo, 
Fan Tan Perfume, Fan Tan Deodorants, Fan Tan Hair Remover 
Powder, Fan Tan Taleum Powder, Fan Tan Hand Lotion, Fan Tan 
Astringent Lotion, Fan Tan Ointment, Fan Tan Toilet Water, Fan 
Tan Rouge Creme and Rouge Dry, Fan Tan Lipstick in four attrac- 
tive kiss-proof shades, and Fan Tan Nail Polish and Remover. 

Par. 4. Under the brand name, Lou Ray, respondent sells and dis- 
tributes the following products: Lou Ray Three-Fold Brilliantine 
Hair Grower, Lou Ray Wheel of Fortune Hair Dressing, Lou Ray 
Bleach Creme, Lou Ray Bleaching Soap, Lou Ray Liquid Brillian- 
tine Pressing Oil, Lou Ray Creme Powder, Lou Ray Face Powder, 
Lou Ray Lemon Cleansing Creme, Lou Ray Jet Black Hair Dye 
Pencil, Lou Ray Creme Shampoo, Lou Ray Scalp Ointment, Lou Ray 
Hot Oil Treatment, Lou Ray Cake Shampoo, Lou Ray Jet Black 
Tint Shampoo, Lou Ray Special Jet Black Hair Dye, Lou Ray Hair 
Dressing (tube), Lou Ray Beauty Bleach Creme, Lou Ray Skin 
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Bleach Soap, Lou Ray Creme Deodorant, and Lou Ray Vision of 
Paradise Perfume. 

Par. 5. Under the brand name, Gro Pres, the respondent sells and 
distributes the following products: Gro Pres Hair Grower, Gro Pres 
Dandruff Remover Cake Shampoo, Gro Pres Mange Medicine, Gro 
Pres Creme Shampoo, Gro Pres Hair Tinting Jet Black Shampoo 
Liquid, Gro Pres Hair Tinting Jet Black Shampoo Cake, Gro Pres 
Scalp Ointment, Gro Pres Hot Oil Treatment, Gro Pres Jet Black 
Dye, Gro Pres Black Hair Dye Pencil, Gro Pres Bleach Creme, Gro 
Pres Neutral Face Powder, Gro Pres Skin Bleach Soap, Gro Pres 
Creme Deodorant, Gro Pres Lemon Cleansing Creme, Gro Pres 
Vision of Paradise Perfume, Gro Pres Pressing Oil, and Gro Pres 
Whitening Creme. 

Par. 6. Under the brand name, Bishop Jones, the respondent for- 
merly sold and distributed a product under the name of Bishop Jones 
Hair Grower Treatment. 

Par. 7. Numerous products sold and distributed by the said re- 
spondent are the same products sold under different brand names. 
Gro Pres Dandruff Remover Cake Shampoo is the same product as 
the Lou Ray Dandruff Remover Cake Shampoo. The Gro Pres 
Creme Shampoo is the same as the Lou Ray Creme Shampoo. The 
Gro Pres Liquid Hair Tinting Jet Black Shampoo is the same as 
the Lou Ray Jet Black Tint Shampoo The Gro Pres Scalp 
Ointment is the same as the Lou Ray Scalp Ointment. The hot oil 
treatments of the Gro Pres Co. and the Lou Ray Co. are the same. 
The Jet Black Dye of the Gro Press Co. is the same as the Special 
Jet Black Hair Dye of the Lou Ray Co. The Gro Pres Hair Dye 
Pencil is the same as the Lou Ray Hair Dye Pencil. The Gro Pres 
Bleach Creme is the same as the Lou Ray Bleach Creme. The Gro 
Pres Bleaching Soaps and the Lou Ray Bleaching Soaps are the 
same. The Gro Pres Creme Deodorant and the Lou Ray Creme 
Deodorant are the same. The Gro Press Pressing Oil and the Lou 
Ray Pressing Oil are the same. The Gro Pres Perfume and the 
Lou Ray Perfume are the same. The Fan Tan Mange Medicine 
and the Gro Pres Mange Medicine are the same. 

Par. 8. Respondent, in soliciting the sale of and selling its various 
cosmetics and toilet preparations in commerce, has made, and is 
making, by means of circulars, pamphlets, catalogs, newspapers, and 
other advertisements circulated generally throughout the United 
States and by labels attached to respondent’s said preparations, 
many representations concerning the character and nature of its vari- 
ous cosmetics and toilet preparations and concerning the results to 
be obtained from the use of said cosmetics and toilet prepara- 
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tions. Among said representations made by said respondent are the 
following: 


That respondent’s Fan Tan Liquifying Creme will end oily skin problems, 
melt into the pores, and prevent blackheads and wrinkles; 

That respondent’s Fan Tan Vanishing Creme will nourish the skin; 

That respondent’s Fan Tan Tissue Creme will prevent and correct wrinkles; 

That respondent’s Fan Tan Sarcoptic Mange Medicine will promote the 
growth of longer, straighter hair, will prevent dandruff, will recondition the 
hair, and will vitalize scalp roots; 

That respondent's Medicated Shampoo Soap will sterilize the skin; 

That respondent’s Fan Tan Tar Shampoo will get rid of dandruff and will 
clean the hair roots; 

That Fan Tan Astringent Lotion will reduce enlarged pores and reduce 
oiliness of the skin; 

That respondent’s Lou Ray Three-Fold Hair Grower will grow hair and 
Supply nourishment to the hair; 

That respondent’s Lou Ray Medicated Hot Oil Treatment will “Rout the 
eause of hair and scalp trouble’; 

That respondent’s New Formula Lemon Creme will cause pimples to vanish, 
will bleach the skin, and will clear up blemishes ; 

That respondent’s Wheel of Fortune Hair Dressing will increase the length 
of the hair; 

That respondent’s Lou Ray Bleach Creme will bleach the skin, remove 
freckles, pimples, blotches, roughness, eruptions, and enlarged pores; 

That respondent’s Lou Ray Bleach Soap will bleach the skin; 

That respondent's Gro Pres will grow hair and end dandruff and itchy scalp; 

That respondent’s Franko Pomade makes hair longer, straighter, smoother, 
and softer; 

That respondent’s Creme Shampoo, Hair Tinting Jet Black Shampoo, Light 
Weight Shampoo Soap, and Tinting Shampoo Soap will end dandruff and 
falling hair; 

That respondent’s Fan Tan Whitening Soap will whiten the skin, will remove 
skin blemishes, is healing, and corrects skin eruptions and pimples; and 

That respondent’s Fan Tan Bleach Creme is an effective remedy for pimples, 
blackheads, wrinkles, and all causes of rough, harsh skin. 

Respondent has made and is making many other representations 
of a similar or like nature concerning its various cosmetics and toilet 
preparations and the results to be obtained from the use thereof. 

Par. 9. The representations nereinabove set forth in paragraph 8 
and the various other representations of a like nature and character 
made by respondent in circulars, pamphlets, newspapers, and other 
advertising are, and each of them is, extravagant, false, misleading, 
and deceptive. The use of respondent’s various cosmetics and toilet 
preparations will not cause or bring about the results nor produce 
the effects claimed as to either the hair or the skin. 

Respondent’s Fan Tan Liquifying Creme will not end oily skin 
problems, melt into the pores, or prevent blackheads and wrinkles. 
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Respondent’s Fan Tan Vanishing Creme will not nourish the 
skin. 

Respondent’s Fan Tan Tissue Creme will not prevent nor correct 
wrinkles. 

Respondent’s Fan Tan Sarcoptic Mange Medicine will not promote 
the growth of longer, straighter hair, nor will it prevent dandruff, 
recondition the hair, or vitalize the scalp roots. 

Respondent’s Medicated Shampoo Soap will not sterilize the skin. 

Respondent’s Fan Tan Tar Shampoo will not get rid of dandruff, 
nor will it clean the hair roots. 

Respondent’s Fan Tan Astringent Lotion will not reduce enlarged 
pores and reduce oiliness of the skin. 

Respondent’s Lou Ray Three-Fold Hair Grower will not grow hair, 
nor will it supply nourishment to the hair. 

Respondent’s Lou Ray Medicated Hot Oil Treatment will not rout 
the cause of hair and scalp trouble. 

Respondent’s New Formula Lemon Creme will not cause pimples 
to vanish, will not bleach the skin, and will not clear up blemishes. 

Respondent’s Wheel of Fortune Hair Dressing will not increase 
the length of the hair. 

Respondent’s Lou Ray Bleach Creme will not bleach the skin, will 
not remove freckles, pimples, blotches, roughness, eruptions, and en- 
larged pores. 

Respondent’s Lou Ray Bleach Soap will not bleach the skin. 

Respondent’s Gro Pres Hair Grower will not grow hair and end 
dandruff and itchy scalp. 

Respondent’s Franko Pomade will not make hair longer, straighter, 
smoother, and softer. 

Respondent’s preparations, Creme Shampoo, Hair Tinting Jet 
Black Shampoo, Light Weight Shampoo Soap, and Tinting Sham- 
poo Soap, will not end dandruff and falling hair. 

Respondent’s Fan Tan Whitening Soap will not whiten the skin, 
will not remove skin blemishes, is not healing, and will not correct 
skin eruptions and pimples. 

Respondent’s Fan Tan Bleach Creme is not an effective remedy 
for pimples, blackheads, wrinkles, and all of the causes of rough, 
harsh skin. 

Par. 10. The various preparations sold and distributed by the re- 
spondent under the brand names Fan Tan, Lou Ray, Gro Pres, and 
Bishop Jones are not efficacious in the restoration and treatment of 
the hair.and skin and their use will not produce the results claimed 
by the respondent in its advertising matter, as hereinabove set out, 
and said preparations do not have any bone hieial value in the treat- 
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ment of the various conditions for which they are represented as 
being beneficial. 

Par. 11. The acts and practices of the respondent as herein set 
out have had, and now have, the capacity and tendency to mislead 
and deceive the public into the erroneous and mistaken belief that 
the representations made by the respondent are true and that the 
various preparations sold and distributed by the respondent. will 
actually accomplish the results claimed, and to induce a number of 
the purchasing public to purchase said preparations as a result of 
said erroneous and mistaken belief. Among the competitors of re- 
spondent are many who do not in any manner misrepresent their 
products or the efficacy thereof and, as a result of the acts and prac- 
tices of the respondent, as hereinabove set out, trade has been diverted 
unfairly to the respondent from its competitors in commerce between 
and among the several States of the United States and in the 
District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon a motion of respondent to modify the order to cease 
and desist issued herein on September 27, 1938, and the Commission 
having duly considered said motion and the record herein and being 
now fully advised in the premises. 

It is ordered, That the motion to modify the order to cease and 
desist issued herein be, and the same hereby is, granted and the said 
order is hereby modified so as to read: 

It is ordered, That the respondent, Fan Tan Co., Inc., a corpora- 
tion, also trading as Lou Ray Co., Gro Pres Co., and Bishop Jones 
Co., or trading under any other name, its officers, representatives, 
agents and employees, either directly or through any corporate or 
other device, in connection with the offering for sale, sale, and distri- 
bution of varions cosmetic and toilet preparations now sold by it 
under various and sundry names in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Representing that the preparation now designated as Fan Tan” 
Liquifying Creme or any other preparation composed of the same 
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or similar ingredients and possessing similar properties, under what- 
ever name sold, will end oily skin problems, melt into the pores and 
prevent blackheads and wrinkles. 

2. Representing that the preparation now designated as Fan Tan 
Vanishing Creme or any other preparation composed of the same 
or similar ingredients and possessing similar properties, under what- 
ever name sold, will nourish the skin. 

3. Representing that the preparation now designated as Fan Tan 

Sarcoptic Mange Medicine or any other preparation composed of 
the same or similar ingredients and possessing similar properties will 
promote the growth of longer, straighter hair, will prevent dandruff, 
will recondition the hair and will vitalize scalp roots. 
_ 4, Representing that the preparation now designated as Fan Tan 
Medicated Shampoo Soap, or any other preparation composed of the 
same or similar ingredients and possessing similar properties, under 
whatever name sold, will sterilize the skin. 

5. Representing that the preparation now designated as Fan Tan 
Tar Shampoo, or any other preparation composed of the same or similar 
ingredients and possessing similar properties, under whatever name 
sold, will get rid of dandruff and will clean hair roots. 

6. Representing that the preparation now designated as Fan Tan 
Astringent Lotion, or any other preparation composed of the same 
or similar ingredients and possessing similar properties, under what- 
ever name sold, will reduce enlarged pores and reduce oiliness of 
the skin. 

7. Representing that the preparation now designated as Lou Ray 
Three-Fold Brilliantine Hair Grower, or any other preparation 
composed of the same or similar ingredients and possessing similar 
properties, under whatever name sold, will grow hair and supply 
nourishment to the hair. 

8. Representing that the preparation now designated as Gro Pres 
Medicated Hot Oil Treatment and Lou Ray Medicated Hot Oil 
Treatment, or any other preparation composed of the same or sim- 
ilar ingredients or possessing similar properties, under whatever 
name sold, will “rout the cause of hair and scalp trouble.” 

9. Aapsesecking that the preparation now designated as Lou Ray 
Lemon Cleansing Creme and Gro Pres Lemon Cleansing Creme or 
any other preparation composed of the same or similar ingredients 
and possessing similar properties, under whatever name sold, will 


cause pimples to vanish, will bleach the skin and will élear up 
blemishes, 
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10. Representing that the preparation now designated as Lou Ray 
Wheel of Fortune Hair Dressing or any other preparation composed 
of the same or similar ingredients and possessing similar properties 
under whatever name sold, will increase the length of the hair. 

11. Representing that the preparations now designated as Fan 
Tan Bleach Creme, Lou Ray Bleach Creme and Gro Pres Bleach 
Creme or any other preparations composed of the same or similar 
ingredients and possessing similar properties, under whatever name 
sold, are effective remedies for pimples, blackheads, wrinkles and all 
causes of rough harsh skin, and will remove freckles, pimples, blotches, 
roughness and enlarged pores. 

12. Representing that the preparations now designated as Lou Ray 
Skin Bleach Soap, Gro Pres Skin Bleach Soap, Lou Ray Bleach 
Creme and Gro Pres Bleach Creme, or any other preparations com- 
posed of the same or similar ingredients and possessing similar 
properties, under whatever name sold, will bleach the skin. 

13. Representing that the preparation now designated as Gro Pres 
Hair Grower or any other preparation composed of the same or 
similar ingredients and possessing similar properties, under whatever 
name sold, will grow hair and end dandruff and itchy scalp. 

14. Representing that the preparation now designated as Franko 
Hair Dressing Remedy or any other preparation composed of the 
same or similar ingredients and possessing similar properties, under 
whatever name sold, will make hair longer, straighter, smoother and 
softer. 

15. Representing that the preparations now designated as Creme 
Shampoo, Hair Tinting Jet Black Shampoo, Light Weight Shampoo 
Soap and Tinting Shampoo soap or any other preparations composed 
of the same or similar ingredients and possessing similar properties, 
under whatever name sold, will end dandruff and falling hair. 

16. Representing that the preparation now designated as Fan Tan 
Whitening Soap or any other preparation composed of the same or 
similar ingredients and possessing similar properties, under whatever 
name sold, will whiten the skin and will remove skin blemishes, is 
healing and will correct skin eruptions and pimples. 

17. And from making any other similar representations of like im- 
port or effect as to the beneficial value of said preparations or the 
benefits accruing from the use thereof. 


It is further ordered, That the respondent, Fan Tan Co., Inc., shall, 
within 30 days after service upon it of this modified order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this modified order. 
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Syllabus 27. DiC: 


In THE MATTER OF 


NATHAN LEVIN, MAXWELL LEVIN, AND MORRIS W. 
LEVIN, INDIVIDUALLY AND TRADING AS 4U COM- 
PANY OF AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3476. Complaint, July 8, 1938—Decision, Sept. 27, 1938 


Where a firm engaged in sale and distribution of citric acid, sodium citrate, 
lithium citrate, sodium tartrate, bottle crowns, and other products to dealers 
in the various States and in the District of Columbia, engaged in manutfac- 
ture therewith of soda water and in bottling and capping same, and in sale 

_ thereof, as thus bottled and capped, in 24-bottle cases— 

(a) Supplied said bottle crowns, with numbers stamped inside thereon from 1 
to 10 and 12 to 24, inclusive, and letter “U” in lieu of omitted number 11, 
for retailers’ use in resale to consumer of bottled product composed of in- 
gredients sold by it as aforesaid under scheme or plan by which chance 
purchaser securing bottle with number “4” or letter “U” crown was entitled 
to and did receive additional free bottle, and thereby supplied to and 
placed in the hands of others means of conducting lotteries in the sale of 
said firm’s products, in accordance with aforesaid plan or method, contrary 
to an established public policy of the United States Government and in yiola- 
tion of the criminal laws, and in competition with many who are unwilling 
to adopt and use said or any method involving game of chance or sale of a 
chance to win by chance, or other method contrary to public policy, and 
refrain therefrom ; 

With result that many were attracted by said sales plan or method employed 
in sale or distribution of said firm’s products because of element of chance 
involved therein, and were thereby induced to buy and sell said products 
in preference to those offered and sold by competitors who do not use 
such or equivalent plan or method, and trade was unfairly diverted to them 
from their competitors who do not so do; to the injury of competition in 
commerce among the various States and in said District; and 

(b) Made such statements, in advertising literature which they distributed and 
caused to be distributed in connection with retail sales of soda water made 
from products sold and distributed by them, as “Slenderizing,” “Energizing,” 
“Invigorating,” “Alkalizing,” “Hnergize with 4-U, that healthful drink,” 
“For acid stomach,” and “Will relieve acid stomach and lift hangovers,” 
facts being product thus described was neither slenderizing, energizing, in- 
vigorating, alkalizing, or healthful, nor of any material benefit in the 
treatment of an “acid stomach,” and would not combat the various mani- 
festations of alcoholism which are referred to as “hang-overs” ; 

With effect of misleading substantial portion of purchasing public into erroneous 
belief that such statements and representations were true, and into pur- 
chase of substantial quantities of their said products as a result thereof, 
and of thereby diverting unfairly to them trade from competitor manufac- 
turers and distributors of like and similar products who do not publish in 
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their behalf untrue claims; to the substantial injury of competition in 
commerce as aforesaid: 
Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 
Mr. D. C. Daniel for the Commission. 
Mr. Benjamin Levin, of Philadelphia, Pa., for respondent. 


CoMPLAINT . 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Nathan Levin, Max- 
well Levin, and Morris W. Levin, individually, and as copartners 
trading as 4-U Co. of America, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacraPH 1. Respondents, Nathan Levin, Maxwell Levin, and 
Morris W. Levin, are individuals doing business as copartners under 
the trade name of 4-U Co. of America with their principal office and 
place of business located at 611 North American Street, Philadelphia, 
Pa. Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of citric acid, sodium citrate, 
lithium citrate, sodium tartrate, bottle crowns, and other products to 
dealers located in the various States of the United States and in the 
District of Columbia. Respondents cause, and have caused, their said 
products, when sold, to be transported from their principal place 
of business aforesaid to purchasers thereof at their respective points 
of location in the various States of the United States and in the 
District of Columbia. There is now, and has been for some time 
last past, a course of trade by said respondents in such products 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of their business, respondents are in competition with other indi- 
viduals and partnerships and with corporations engaged in the sale 
and distribution of like and similar products and carbonated bev- 
erages or soda water in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Wholesale dealers who purchase and have purchased said 
products use, and have used, the same in the manufacture of soda 
water which is placed in bottles and capped with crowns. The 
bottles of soda water are, and have been, sold to the retail dealers who 
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in turn sell and distribute, and have sold and distributed, said bottles 
of soda water to the consuming public by means of a sales plan or 
method which involves the operation of a game of chance, gift 
enterprise, or lottery scheme, as follows: 

The soda water is sold in cases containing 24 bottles thereof. On 
the inside of the crown on each bottle is printed either a number 
or the letter “U.” The numbers range from 1 to 24 with the excep- 
tion of number 11 which is omitted and the letter “U” substituted 
in lieu thereof. A purchaser who receives a bottle of soda water 
having a crown with either the number “4” or the letter “U” printed 
on the inside thereof is entitled to, and receives, an additional bottle 
of soda water without additional cost. The said numbers and the 
letter “U” are effectively concealed from purchasers and prospective 
purchasers until a purchase is made, the bottle selected, and the 
crown removed from said bottle. Thus said additional bottles of 
soda water are distributed to the purchasing public wholly by lot 
or chance, 

Par. 3. Respondents thus supply to, and place in the hands of, 
others the means of conducting lotteries in the sale of their products 
in accordance with the sales plan or method hereinabove set forth. 
The use by respondents of said method in the sale of their products, 
and the sale of such products by and through the use thereof, and by 
the aid of said method, is a practice of a sort which is contrary to an 
established policy of the Government of the United States, and 
which is in violation of the criminal laws. 

Par. 4. The sale of said products to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an additional bottle of soda water without addi- 
tional cost. Many persons, firms, and corporations who sell and dis- 
tribute products in competition with the respondents as above alleged 
are unwilling to adopt and use said method, or any method involving 
a game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom, Many persons are attracted by said sales 
plan or method employed in the sale and distribution of respondents’ 
products because of the element of chance involved therein, and are 
thereby induced to buy and sell said products in preference to prod- 
ucts offered for sale and sold by competitors of respondents who do 
not use the same, or an equivalent sales plan or method. The use 
of said sales plan or method by respondents, because of said game 
of chance, has a tendency and capacity to, and does, divert trade 
unfairly to the respondents from their said competitors who do not 
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use the same or an equivalent sales plan or method. ‘As a result 
thereof, injury is being done, and has been done, by respondents to 
competitors in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business as aforesaid, 
réspondents distribute and have distributed, and cause’ and have 
caused to be distributed, in commerce certain advertising literature 
containing various false, deceptive, and misleading statements and 
representations, of which the following are examples but are not: all- 
inclusive: 

Slenderizing. 

Energizing. 

Invigorating. 

Alkalizing. 

Energize with 4-U, that healthful drink, 

For acid stomach, 

Will relieve acid stomach and lift hang-overs. 

In truth and in fact said soda water is not slenderizing, energizing, 
invigorating, alkalizing, or healthful; is not of any material benefit 
in the treatment of an “acid stomach”; and will not combat the various 
manifestations of alcoholism which are referred to as “hang-overs.” 

Par. 6. The use by respondents of the false, deceptive, and mis- 
leading statements and representations set forth herein has had, and 
now has, the capacity and tendency to mislead and deceive, and has 
misled, a substantial portion of the purchasing public into the erroneous 
belief that such statements and representations are true, and into the 
purchase of substantial quantities of said respondents’ products as a 
result of such erroneous belief. There are among the competitors of 
respondents, as mentioned in paragraph 1 hereof, manufacturers and 
distributors of like and similar products, who do not publish claims 
for their products which are untrue. By the use of the statements 
and representations aforesaid, trade is unfairly diverted to respondents 
from such competitors, and as a result thereof substantial injury is 
being, and has been, done by respondents to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 


mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 8, 1938, issued and there- 
after served its complaint in this proceeding upon respondents, 
Nathan Levin, Maxwell Levin, Morris W. Levin, individually, and 
as copartners trading as 4-U Co. of America, charging them with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. On July 23, 1938, the respondents filed 
their answer, in which answer they admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and answer thereto, and the Commission having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Nathan Levin, Maxwell Levin, and 
Morris W. Levin, are individuals doing business as copartners under 
the trade name of 4-U Co. of America with their principal office and 
place of business located at 611 North American Street, Philadelphia, 
Pa. Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of citric acid, sodium citrate, 
lithium citrate, sodium tartrate, bottle crowns, and other products 
to dealers located in the various States of the United States and in 
the District of Columbia. Respondents cause, and have caused, their 
said products, when sold, to be transported from their aforesaid 
place of business in Pennsylvania to purchasers thereof at their 
respective points of location in the various other States of the United 
States and in the District of Columbia. There is now, and has been 
for some time last past, a course of trade by said respondents in such 
products in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of their business, respondents are in competition with other 
individuals and partnerships and with corporations engaged in the 
sale and distribution of like and similar products between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. Wholesale dealers who purchase and have purchased said 
products use, and have used, the same in the manufacture of soda 
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water which is placed in bottles and capped with crowns purchased 
from the respondents. The bottles of soda water are, and have been, 
sold to the retail dealers who in turn sell and distribute, and have 
sold and distributed, said bottles of soda water to the consuming 
public by means of a-sales plan or method which involves the opera- 
tion of a game of chance, gift enterprise, or lottery scheme, as 
follows: 

The soda water is sold in cases containing 24 bottles thereof. On 
the inside of the crown on each bottle is printed either a number or 
the letter “U.” The numbers range from 1 to 24 with the exception 
of number 11 which is omitted and the letter “U” substituted in lieu 
thereof. A purchaser who receives a bottle of soda water having a 
crown with either the number “4” or the letter “U” printed on the 
inside thereof is entitled to, and receives, an additional bottle of soda 
water without additional cost. The said numbers and the letter 
“U” are effectively concealed from purchasers and prospective pur- 
chasers until a purchase is made, the bottle selected, and the crown 
removed from said bottle. Thus said additional bottles of soda water 
are distributed to the purchasing public wholly by lot or chance. 

Par. 3. Respondents thus supply to, and place in the hands of, 
others the means of conducting lotteries in the sale of their products 
in accordance with the sales plan or method hereinabove set forth. 
The use by respondents of said method in the sale of their products, 
and the sale of such products by and through the use thereof, and by 
the aid of said method, is a practice of a sort which is contrary to an 
established policy of the Government of the United States, and which 
is in violation of the criminal laws. 

Par. 4. The sale of said products to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an additional bottle of soda water without addi- 
tional cost. Many persons, firms, and corporations who sell and dis- 
tribute products in competition with the respondents as above alleged 
are unwilling to adopt and use said method, or any method involving 
a game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. Many persons are attracted by said sales 
plan or method employed in the sale and distribution of respondents’ 
products because of the element of chance involved therein, and are 
thereby induced to buy and sell said products in preference to prod- 
ucts offered for sale and sold by competitors of respondents who do 
not use the same, or an equivalent sales plan or method. The use of 
said sales plan or method by respondents, because of said game of 
chance, has a tendency and capacity to, and does, divert trade un- 
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fairly to the respondents from their said competitors who do not use 
the same or an equivalent sales plan or method. As a result thereof, 
injury is being done, and has been done, by respondents to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. In the course and conduct of their business as aforesaid 
and in connection with the retail sales of soda water manufactured 
from said products sold and distributed by the respondents as herein- 
above set out, respondents distribute and have distributed, and cause 
and have caused to be distributed, certain advertising literature con- 
taining various false, deceptive, and misleading statements and repre- 
sentations with regard to such soda water. The following statements 
and representations are examples but are not all-inclusive: 

Slenderizing 

Energizing 

Invigorating 

Alkalizing 

Energize with 4-U, that healthful drink. 

For acid stomach. 

Will relieve acid stomach and lift hangovers. 

In truth and in fact said soda water is not slenderizing, energizing, 
invigorating, alkalizing, or healthful; is not of any material benefit 
in the treatment of an “acid stomach”; and, will not combat the vari- 
ous manifestations of alcoholism which are referred to as “hang- 
overs.” ; 

Par. 6. The use by respondents of the false, deceptive, and mislead- 
ing statements and representations set forth herein has had, and now 
has, the capacity and tendency to mislead and deceive, and has misled 
a substantial portion of the purchasing public into the erroneous 
belief that such statements and representations are true, and into the 
purchase of substantial quantities of said respondents’ products as a 
result of such erroneous belief. There are among the competitors of 
respondents, as mentioned in paragraph 1 hereof, manufacturers and 
distributors of like and similar products, who do not publish claims 
for their products which are untrue. By the use of the statements 
and representations aforesaid, trade is unfairly diverted to respond- 
ents from such competitors, and as a result thereof substantial injury 
is being, and has been, done by respondents to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 
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The aforesaid acts and practices of respondents, as herein found, 
are all to the injury and prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, in which answer respondents admit all of the ma- 
terial allegations of fact set forth in said complaint, and state that 
they waive all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondents, Nathan Levin, Maxwell Levin, 
Morris W. Levin, individually, and as copartners trading under the 
name of 4-U Co. of America, or under any other trade name, their 
agents, representatives, and employees, in connection with the offer- 
ing for sale, sale, and distribution of citric acid, sodium citrate, 
lithium citrate, sodium tartrate, and bottle crowns in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Selling and distributing said products so arranged and assem- 
bled that sales of such products to the general public are to be made, 
or may be made, by means of a game of chance, gift enterprise, or 
lottery scheme. 

2. Furnishing to, or placing in the hands of, dealers said products, 
or any other products, together with a device, which said device is 
to be used, or may be used, in selling or distributing said products 
to the purchasing public by means of a game of chance, gift enter- 
prise, or lottery scheme. 

3. Furnishing to dealers bottle caps or crowns with printed or 
impressed letters or numbers therein, either with other products or 
separately, which said bottle caps or crowns are to be used, or may 
be used, in selling or distributing said products to the purchasing 
public by means of a game of chance, gift enterprise, or lottery 
scheme. 

4. Advertising that soda water manufactured from said products 
is slenderizing, energizing, invigorating, alkalizing, or healthful; 
that said soda water will relieve an acid stomach and the after effects 
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resulting from the excessive use of alcohol, commonly referred to 
as a “hangover”; and, from making any other representations of sim- 
ilar import and effect concerning said soda water. 

It is further ordered, That the respondents, Nathan Levin, Max- 
well Levin, and Morris W. Levin shall, within 60 days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has com- 
plied with the order to cease and desist hereinabove set forth. 
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In THE MATTER OF 


MIDWEST GROCERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Docket 3501. Complaint, July 20, 1938—Decision, Sept. 27, 1938 


Where a corporation engaged in sale and distribution of groceries to retailer 

purchasers in various other States— 

Supplied, with products sold as aforesaid, for retailers’ use in sale and distribu- 
tion thereof on basis of one with each 25-cent purchase, printed numbered 
coupons for distribution to consumer purchasers, under a plan and scheme 
in accordance with which consumer who secured by chance winning coupon 
numbers, as determined by said corporation’s weekly drawings and an- 
nounced by it in printed circulars distributed to retailer customers, was 
entitled to and did receive from it prizes in cash ranging in amount from 
$2.50 to $50.00, and thereby supplied to and placed in the hands of others 
means of conducting a lottery in the sale of its products in accordance 
with sales plan hereinbefore set forth, contrary to an established public 
policy of the United States Government and in violation of the criminal 
laws, and in competition with many who are unwilling to offer or sell their 
grocery products by aforesaid or any other method involving game of 
chance or lottery, and refrain therefrom ; 

With result that many dealers in or ultimate purchasers of such products were 
attracted by its method of selling same and element of chance involved 
in sale thereof as above described, and thereby induced to purchase said 
groceries, thus sold by it, in preference to those offered and sold by com- 
petitors who do not use same or equivalent method, and with capacity and 
tendency, by reason of such game of chance, to divert to it trade and custom 
from its said competitors, exclude from grocery trade all competitors who 
are unwilling to and do not use such or equivalent method because against 
public policy and unlawful, lessen competition in trade in question, create 
monopoly thereof in it and in such other distributors of such products as 
do use same or equivalent method, deprive purchasing public of benefit of 
free competition, and eliminate from such trade all actual, and exclude 
therefrom all potential, competitors who do not adopt and use such or 
equivalent practice or method: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. D. C. Daniel for the Commission. 
Mr. Joseph F. Elward, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Midwest Gro- 
cery Co., a corporation, hereinafter referred to as respondent, has 
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violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, Midwest Grocery Co., is a corporation 
organized and doing business under and by virtue of the laws of 
the State of Illinois, with its offices and principal place of business 
located at 2435 South Western Avenue, Chicago, Ill. Respondent 
is now and for some time last past has been engaged in the sale and 
distribution of groceries to retail dealers. Respondent causes and 
has caused its products, when sold, to be transported from said city 
to purchasers thereof located in various States of the United States 
at their respective points of location. There is now and has been 
for some time last past a course of trade by respondent in such 
products in commerce between and among various States of the 
United States. In the course and conduct of its business respondent 
is and has been in competition with other corporations and with 
individuals and partnerships likewise engaged in the sale and distri- 
bution of groceries in commerce between and among various States 
of the United States. 

Par. 2. In the course and conduct of said business as described 
in paragraph 1 hereof, respondent sells and has sold groceries to 
retail dealers together with a sales plan or method involving a game 
of chance, gift enterprise, or lottery scheme when said groceries are 
sold and distributed by said dealers to the consuming public. The 
sales plan or method is substantially described as follows: 

Respondent sells said dealers groceries and printed coupons and 
circulars. With each 25 cents purchase of groceries the customer is 
entitled to and receives a coupon with a number printed thereon. A 
list of said numbers is retained by respondent. A weekly selection 
at random of numbers from said list is made by respondent and the 
numbers thus selected are printed on circulars which are sold and 
distributed to said dealers who, in turn, distribute the same among 
the purchasers of said groceries. Persons holding coupons with 
numbers printed thereon corresponding to the numbers published in 
said circulars are entitled to and receive from respondent cash prizes 
ranging from $2.50 to $50.00. The fact as to which numbers entitle 
the holders thereof to cash prizes cannot be determined until pur- 
chases of said groceries have been made and the said list of numbers 
has been published in said circulars. Thus the cash prizes are 
awarded to the ultimate purchasers of said groceries wholly by lot 
or chance. 
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Par. 3. Retail dealers who purchase respondent’s groceries expose 
and sell the same to the purchasing public in accordance with the 
aforesaid sales plan. Respondent thus supplies to and places in the 
hands of others the means of conducting a lottery in the sale of its 
products, in accordance with the sales plan hereinabove set forth. 
Said sales plan has a tendency and capacity to induce and has in- 
duced purchasers of groceries to purchase respondent’s groceries in 
preference to groceries offered for sale and sold by its competitors. 

Par. 4. The sale of said groceries to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a cash prize. The use by respondent of said 
method in the sale of groceries, and the sale of groceries by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal 
laws. The use by respondent of said method has a tendency unduly 
to hinder competition or to create a monopoly in this, to wit, that the 
use thereof has a tendency and capacity to exclude from the grocery 
trade competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or equivalent. ele- 
ments of chance or lottery. Many persons, firms, and corporations 
who make and sell groceries in competition with respondent as above 
alleged are unwilling to offer for sale or sell their products by the 
method above alleged, or by any other method involving a game of 
chance or lottery, and such competitors refrain therefrom. 

Par. 5. Many dealers in or ultimate purchasers of groceries are 
attracted by respondent’s said method of selling said groceries and 
by the element of chance involved in the sale thereof in the manner 
above described, and are thereby induced to purchase said groceries 
so sold by respondent in preference to groceries offered for sale and 
sold by respondent’s competitors who do not use the same or an 
equivalent method. The use of said method by respondent has a 
capacity and tendency because of said game of chance to divert 
to respondent trade and custom from its competitors who do not use 
the same or an equivalent method, to exclude from the grocery trade 
all competitors who are unwilling to and who do not use the same 
or an equivalent method because the same is against public policy 
and unlawful, to lessen competition in the grocery trade, to create a 
monopoly of said grocery trade in the respondent and in such other 
distributors of groceries as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition. 
The use of said method by respondent has the capacity and tendency 
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to eliminate from said grocery trade all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and 
use the same or an equivalent method. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
Commission. Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 20, 1938, issued and there- 
after served its complaint in this proceeding upon respondent, Mid- 
west Grocery Co., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On September 1, 1938, the respondent filed its answer, 
in which answer it admitted all the material allegations of fact set 
forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Midwest Grocery Co., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Illinois, with its offices and principal place of business located 
at Thirty-third Street and South Western Avenue, Chicago, Ill. Re- 
spondent is now and for some time last past has been engaged in 
the sale and distribution of groceries to retail dealers. Respondent 
causes and has caused its products, when sold, to be transported 
from its aforesaid place of business in Illinois to purchasers thereof 
located in various States of the United States other than Tllinois at 
their respective points of location. There is now, and has been for 
some time last past, a course of trade by respondent in such products 
in commerce between and among various States of the United States. 
In the course and conduct of its business respondent is and has been 
in competition with other corporations and with individuals and 
partnerships also engaged in the sale and distribution of groceries 
in commerce between and among various States of the United States. 
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Par. 2. In the course and conduct. of said business as described in 
paragraph 1 hereof, respondent sells and has sold groceries to retail 
dealers together with a sales plan or method involving a game of 
chance, gift enterprise, or lottery scheme when said groceries are sold 
and POD ieee by said ‘dealers to the consuming public. The sales 
plan or method is substantially described as follows 

Respondent sells said dealers groceries and printed coupons and 
circulars. With each 25-cent purchase of groceries the customer is 
entitled to and receives a coupon with a number printed thereon. A 
list of said numbers is retained by respondent. A weekly selection at 
random of numbers from said list is made by respondent and the num- 
bers thus selected are printed on circulars which are sold and dis- 
tributed to said dealers who, in turn, distribute the same among the 
purchasers of said groceries. Persons holding coupons with numbers. 
printed thereon corresponding to the numbers published in said cir- 
culars are entitled to and receive from respondent cash prizes ranging 
from $2.50 to $50.00. The fact as to which numbers entitle the holders 
thereof to cash prizes cannot be determined until purchases of said 
groceries have been made and the said list of numbers has been pub- 
lished in said circulars. Thus the cash prizes are awarded to the ulti- 
mate purchasers of said groceries wholly by lot or chance. 

Par. 3. Retail dealers who purchase respondent’s groceries expose 
and sell the same to the purchasing public in accordance with the 
aforesaid sales plan. Respondent thus supplies to and places in the 
hands of others the means of conducting a lottery in the sale of its 
products, in accordance with the sales plan hereinabove set forth. 
Said sales plan has a tendency and capacity to induce and has induced 
purchasers of groceries to purchase respondent’s groceries in prefer- 
ence to groceries offered for sale and sold by its competitors. 

Par. 4. The sale of said groceries to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure a cash prize. The use by respondent of said method 
in the sale of groceries, and the sale of groceries by and through the 
use thereof and by the aid of said method, is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. The use by re- 
spondent of said method has a tendency unduly to hinder competition 
or to create a monopoly in this, to wit, that the use thereof has a tend- 
ency and capacity to exclude from the grocery trade competitors who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or equivalent elements of chance or lottery. 
Many persons, firms, and corporations who make and sell groceries in 
competition with respondent as above found are unwilling to offer for 
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sale or sell their products by the method above alleged, or by any other 
method involving a game of chance or lottery, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in or ultimate purchasers of groceries are 
attracted by respondent’s said method of selling said groceries and 
by the element of chance involved in the sale thereof im the manner 
above described, and are thereby induced to purchase said groceries 
so sold by respondent in preference to groceries offered for sale and 
sold by respondent’s competitors who do not use the same or an 
equivalent method. The use of said method by respondent has a 
capacity and tendency because of said game of chance to divert to 
respondent trade and custom from its competitors who do not use 
the same or an equivalent method, to exclude from the grocery trade 
all competitors who are unwilling to and who do not use the same 
or an equivalent method because the same is against public policy 
and unlawful, to lessen competition in the grocery trade, to create 
a monopoly of said grocery trade in the respondent and in such 
other distributors of groceries as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition. The use of said method by respondent has the capacity 
and tendency to eliminate from said grocery trade all actual com- 
petitors and to exclude therefrom all potential competitors who do 
not adopt and use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein alleged 
are all to the injury and prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint. of the Commission, and the answer of the 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

[t is ordered, That the respondent, Midwest Grocery Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
throvgl any corporate or other device, in connection with the offering 
for sale, sale, and distribution of groceries in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 
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1. Selling and distributing to dealers groceries so packed and as- 
sembled that sales thereof are to be made, or are designed to be made 
to the general public, by means of a game of chance, gift enterprise, 
or lottery scheme. 

2. Supplying to, and placing in the hands of dealers, groceries 
together with coupons and circulars with numbers printed thereon, 
which said coupons and circulars are to be used, or are designed to 
be used, in the sale and distribution of said groceries to the general 
public by means of a game of chance, gift enterprise, or lottery 
scheme. 

3. Supplying to, or placing in the hands of dealers, coupons with 
numbers printed thereon and circulars with numbers printed thereon, 
or any other device or devices, which are to be, or are designed to be, 
used in the sale and distribution of groceries, or any other products, 
to the general public by means of a game of chance, gift enterprise, 
or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MatTTER OF 
GATES MEDICINE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3483. Complaint, July 9, 1938—Decision, Oct. 4, 1938 


Where a corporation engaged in offer, sale, and distribution of ‘““Rock-A-Water 
Tablets” for reduction of weight; in advertising its said product in news- 
papers and other advertising matter circulated among purchasers and 
prospective purchasers in the various States and in the District of 
Columbia— 

Represented, under caption “Reduce Safely Says Noted Authority,” that its 
said tablets would reduce 10 pounds in 11 days, and preparation was guar- 
anteed to make user lose weight without dieting, facts being it did not 
constitute harmless agency for reduction of weight and could not be taken 
with impunity by all persons using same, and did not have approval of 
any noted authority and was not such a product as to assure anyone of 
any specific reduction within any definite period of time; 

With effect of misleading and deceiving purchasers and prospective purchasers 
into false and erroneous belief that it constituted safe and harmless treat- 
ment for aforesaid purpose and had approyal of a competent and noted 
authority, and that definite reduction, as aforesaid, could be assured 
through taking the same, and of thereby inducing its purchase in reliance 
upon such beliefs, and of diverting trade unfairly to it from those com- 
petitors who do not falsely or misleadingly represent the safety or efficacy 
of their products; to the substantial injury of competition in commerce: 

‘Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr, Jay L. Jackson for the Commission. 
Kay, Casto & Amos, of Charleston, W. Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gates Medicine Co., 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect. 
as follows: 

Paracrary 1, Respondent, Gates Medicine Co., Inc., is a corpora- 
tion organized, existing, and doing business, under and by virtue of 
the laws of the State of West Virginia, with its principal office and 
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place of business located in the city of Charleston, State of West 
Virginia. For more than 1 year last past said respondent has been, 
and now is, engaged in the business of offering for sale, selling, and 
distributing a prepared product for the reduction of fat and weight 
in human beings, called “Rock-a-Water Tablets,” in commerce among 
and between the various states of the United States and in the 
District of Columbia. In the course and conduct of said business 
respondent has caused and causes said product, when sold or ordered, 
to be shipped and transported from its aforesaid place of business to 
purchasers thereof located in States other than the State of West 
Virginia, and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as aforesaid, re- 
spondent has been and now is in competition with other corporations, 
and with partnerships, and individuals, engaged in the business of 
offering for sale, selling, and distributing products, used or useful for 
the reduction of body fat and as a treatment for obesity or over- 
weight, in commerce among and between the various States of the 
United States, and in the District of Columbia. Among said com- 
petitors are many who truthfully represent the efficacy of their 
products. 

Par. 3. In the course and conduct of its business, as aforesaid, and 
for the purpose of inducing the purchase of its “Rock-a-Water 
Tablets,” respondent has caused certain advertising to appear in 
newspapers, and in other forms of advertising matter, circulated 
among purchasers and prospective purchasers located in various 
States of the United States and in the District of Columbia, where 
the respondent makes, among others, the following statements and 
representations : 

Reduce Safely 
Says Noted Authority 

Go to Nevins Drug Store and get a box of Rock-A-Water Tablets. Reduce 
10 pounds in 11 days. Thirty day treatment only $2.00, and guaranteed to 
make you lose fat without dieting. 

In truth and in fact and contrary to the aforesaid statements and 
representations, the said “Rock-a-Water Tablets,” so offered, repre- 
sented and sold by the respondent, do not constitute a safe or harm- 
less agency for the reduction of fat or body weight and cannot be 
taken with impunity by all persons who use the same. The said 
product does not have the approval of any “noted authority.” The 
said product is such that it will not assure anyone of any definite 
reduction in fat or decrease in weight within any definite period 
of. time. 
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Par. 4. The aforesaid statements and representations made by the 
respondent in connection with the offering for sale and sale of its 
product have had and have the tendency and capacity to, and do, 
mislead and deceive purchasers and prospective purchasers thereof 
into the false and erroneous belief that the said statements and rep- 
resentations are true and that the said product constitutes a safe 
and harmless treatment for the reduction of body fat or weight, that 
the same has the approval of a competent and noted authority, and 
that a definite reduction of 11 pounds in 10 days can be and is as- 
sured asa result of the taking of said product, and thus into the pur- 
chase of said product in reliance upon such beliefs induced as 
aforesaid. As a result, trade has been and is diverted unfairly to 
respondent from those of its competitors who truthfully represent 
their products and who do not engage in the practices herein alleged. 
In consequence thereof, substantial injury has been done by respond- 
ent to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are ail to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 9, 1938, issued and there- 
after served its complaint in this proceeding upon respondent, Gates 
Medicine Co., Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On August 6, 1938, the respondent filed its answer, in 
which it admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and the answer thereto, and the Commission, having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE, FACTS 


Paracrary 1. Respondent, Gates Medicine Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of West Virginia, with its principal office and 
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place of business located in the city of Charleston, State of West 
Virginia. Respondent now is, and for more than 1 year immediately 
past has been, engaged in the business of offering for sale, selling, 
and distributing in commerce among and between the various States 
of the United States and in the District of Columbia, a prepared 
product, called “Rock-A-Water Tablets,’ for the reduction of fat 
and weight in human beings. In the course and conduct of the 
business aforesaid, respondent has caused and causes said product, 
when sold or ordered, to be shipped and transported from its said 
place of business in West Virginia to purchasers thereof located in 
States other than the State of West Virginia, and in the District of 
Columbia. 

In the course and conduct of the business aforesaid, respondent has 
been, and now is, in competition with other corporations, and with 
partnerships, and individuals engaged in the business of offering for 
sale, selling and distributing, in commerce, among and between the 
various States of the United States and in the District of Columbia, 
products which are used or useful for the reduction of body fat or 
as a treatment for obesity or overweight. Among said competitors 
are many who truthfully represent the efficacy of their products. 

Par. 2. In the course and conduct of the business aforesaid, and 
for the purpose of inducing the purchase of its said product, re- 
spondent has caused and causes certain advertising to appear in 
newspapers and in other forms of advertising matter, circulated 
among purchasers and prospective purchasers located in various 
States of the United States and in the District of Columbia, wherein 
respondent has made and makes, among others, the following 
statements and representations: 


Reduce Safely 
Says Noted Authority 


Go to Nevins Drug Store and get a box of Rock-A-Water Tablets. Reduce 
10 pounds in 11 days. Thirty day treatment only $2.00, and guaranteed to 
make you lose fat without dieting. 

In truth and in fact and contrary to the aforesaid statements and 
representations, the product sold so represented by respondent does 
not constitute a safe or harmless agency for the reduction of fat or 
body weight and cannot be taken with impunity by all persons who 
use the same. The product does not have the approval of any “Noted 
Authority” and is such that it will not assure anyone of any definite 
reduction in fat or decrease in weight within any definite period of 
time. 

The aforesaid statements and representations have the tendency 
and capacity to, and do, mislead and deceive purchasers and pros- 
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pective purchasers of respondent’s product into the false and er- 
roneous belief that the said product constitutes a safe and harmless 
treatment for the reduction of body fat or weight, that the same has 
the approval of a competent and noted authority, and that a definite 
reduction of 10 pounds in 11 days can be assured as the result of the 
iaking of said product, and thereby induces the purchase of said 
product in reliance upon such beliefs. As a result thereof, trade 
has been and is diverted unfairly to respondent from those of its 
competitors who do not falsely or misleadingly represent the safety 
or efficacy of their products. In consequence thereof substantial 
injury has been and is done by respondent to competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, Gates Medicine 
Co., Inc., are to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact as set forth in said complaint and states that it 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It 2s ordered, 'That respondent, Gates Medicine Co., Inc., its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale and distribution in interstate commerce and in the 
District of Columbia of the product now designated as “Rock-A- 
Water Tablets,” or of any product or products of substantially the 
same or similar ingredients, or possessing the same or similar prop- 
erties, under the same or any other name or names, do forthwith cease 
and desist, directly or indirectly, from representing : 

1. That said product constitutes a safe or harmless agency, which 
may be taken with impunity by all persons, for the reduction of fat 
or decrease in body weight ; 
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2. That the use of said product will cause the user to “reduce 10 
pounds in 11 days” or result in any definite reduction of fat or de- 
crease in body weight within any definite period of time; 

3. That said product has the approval of a “noted authority” or any 
other authority, when such is not the fact. 

It is further ordered, That the respondent shall, within 10 days 
after service upon it of this order, file with the Commission an 
interim report in writing stating whether it intends to comply with 
this order, and, if so, setting forth in detail the manner and form in 
which it intends to comply; and that, within 60 days after service 
upon it of this order, said respondent shall file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE MATTER OF 


ADOLPH SPATER, INDIVIDUALLY AND TRADING AS 
LEE SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3492. Complaint, July 14, 1938—Decision, Oct. 6, 1938 


Where an individual engaged in sale and distribution of watches, cameras, 
china and silverware, razors, clothing, clocks, and various other articles of 
merchandise, and in the distribution in said connection to representatives 
and prospective representatives of advertising literature, including sales 
circular designating number of items of merchandise and prices thereof— 

(a) Supplied to its representatives and prospective representatives, as part of 
sales circular aforesaid and opposite listing of items and purported prices 
of such merchandise, pull card for use in distribution and sale of products 
in question under a plan in accordance with which article of merchandise 
secured and price paid therefor and value, or apparent value, secured were 
determined by chance in accordance with item and price disclosed under 
tab selected, and person or representative operating card was compensated, 
after sale of all tabs or chances and remission of amounts, by premium, 
and thereby supplied to and placed in the hands of others means of con- 
ducting lotteries in the sale of its merchandise, in accordance with plan 
hereinabove set forth, contrary to established public policy of the United 
States Government and in violation of the criminal laws, and in competition 
with many who are unwilling to adopt game of chance to win by chance or 
any method contrary to public policy and refrain therefrom ; 

With result that many were attracted by his said method and element of chance 
involved in sale of merchandise, offering opportunity to procure by chance 
article of merchandise at price much less than apparent normal retail price 
thereof, and thereby induced to buy and sell his said products in preference 
to those offered and sold by competitors who do not use such or equivalent 
method, and with effect, by reason thereof, of unfairly diverting trade and 
custom to him from competitors who do not use such or equivalent method; 
and J 

(bv) Made such false, deceptive, and misleading statements in his advertising 
matter as “Gifts or cash YOURS absolutely without cost,’ “Big, valuable 
rewards at no cost to you,” “Free gifts to everybody,” and “No extra 
charge on any of our premiums,” facts being none of his so-called premiums 
or gifts were given away free or without cost, but were purchased either 
with labor of representatives or prices thereof were included in those of 
other articles which representatives had to sell or procure sale of before 
they could obtain such so-called premiums or gifts, and, in a number of 
cases, certain money payments were required in addition to labor 
performed or services rendered ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such statements and representations were true, 
and into purchase of substantial quantities of his said products as a result 
thereof, and of unfairly diverting trade to him from competitor manu- 
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facturers and distributors of like and similar products who do not make 
such false, deceptive, and misleading statements and _ representations 
concerning the same: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank, Mr. P. C. Kolinski, and Mr. D. C. Daniel for 
the Commission. 
Mr. Oscar L. Dann, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Adolph Spater, 
individually and trading as Lee Sales Co., hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParsGrarn 1. Respondent Adolph Spater, is an individual trading 
under the name of Lee Sales Co., with his principal office and place 
of business located at 306 Marcy Avenue, Brooklyn, N. Y. Respond- 
ent is now, and for some time last past has been, engaged in the 
sale and distribution of watches, cameras, china and silverware, 
lamps, razors, razor blades, pens, mirrors, dolls, dresser sets, cloth- 
ing, clock, cigarette lighters, jewelry, cosmetics, bedding, kitchenware, 
and other articles of merchandise, in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. Respondent causes and has caused said products when sold to 
be shipped or transported from his place of business aforesaid to 
purchasers thereof in the various States of the United States and in 
the District of Columbia, at their respective points of location. 
There is now, and has been for some time last past, a course of trade 
by said respondent in such merchandise in commerce between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business respondent 
is and has been in competition with other individuals and with part- 
nerships and corporations engaged in the sale and distribution of 
similar or like articles of merchandise, in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
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and distributed, said articles of merchandise by means of a game of 
chance, gift enterprise, or lottery scheme. The respondent distrib- 
utes or causes to be distributed to representatives and prospective 
representatives certain advertising literature, including a sales cir- 
cular. Respondent’s merchandise is distributed to the purchasing 
public in the following manner: 


A portion of said sales circular consists of a list on which there are 
designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called a 
pull card. Said pull card consists of a number of tabs, under each of 
which is concealed the name of an article of merchandise and the price 
thereof. The name of the article of merchandise and the price thereof 
are so concealed that purchasers or prospective purchasers of the tabs 
or chances are unable to ascertain which article of merchandise they 
are to receive or the price which they are to pay until after the tab is 
separated from the card. When a purchaser has detached a tab and 
learned what article of merchandise he is to receive and the price 
thereof, his name is written on the list opposite the named article of 
merchandise. Some of said articles of merchandise have purported 
and represented retail values and regular prices greater than the prices 
designated for them, but are distributed to the consumer for the price 
designated on the tab which he pulls. The apparent greater values 
and regular prices of some of said articles of merchandise, as compared 
to the price the prospective purchaser will be required to pay in the 
event he secures one of said articles, induces members of the purchasing 
public to purchase the tabs or chances in the hope that they will receive 
articles of merchandise of far greater value that the designated prices 
to be paid for same. The fact as to whether a purchaser of one of said 
pull card tabs receives an article which has greater value and a higher 
regular price than the price designated for same on such tab, which of 
said articles of merchandise a purchaser is to receive, and the amount 
of money which a purchaser is required to pay, are determined wholly 
by lot or chance. 

When the person or representative operating the pull card has suc- 
ceeded in selling all of the tabs or chances, collected the amounts called 
for, and remitted the said sums to the respondent, said respondent 
thereupon ships to said representative the merchandise designated 
on said card, together with a premium for the representative as com- 
pensation for operating the pull card and selling the said merchandise. 
Said operator delivers the merchandise to the purchasers of tabs from 


said pull card in accordance with the list filled out when the tabs were 
detached from the pull card. 
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Respondent sells and distributes and has sold and distributed various 
assortments of said merchandise and furnishes and has furnished var- 
ious pull cards for use in the sale and distribution of such merchandise 
by means of a game of chance, gift enterprise, or lottery scheme. Such 
plan or method varies in detail but the above-described plan or method 
is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set. forth. 
The use by respondent of said methods in the sale of his merchandise 
and the sales of such merchandise by and through the use thereof 
and by the aid of said method is a practice of the sort which is contrary 
to an established public policy of the Government of the United States 
and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the apparent normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above alleged, are unwilling to adopt and use said 
method, or any method involving a game of chance or the sale of a 
chance to win something by chance, or any method which is contrary 
to public policy, and such competitors refrain therefrom. Many 
persons are attracted by respondent’s said method and by the element 
of chance involved in the sale of such merchandise in the manner 
above described, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the capacity and tendency to, and does, 
unfairly divert trade and custom to respondent from his said com- 
petitors who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of his business, as hereinabove 
related, respondent causes and has caused various false, deceptive, 
and misleading statements to appear in his advertising matter as 
aforesaid, of which the following are examples but are not all- 
inclusive : 

Gifts or cash YOURS absolutely without cost. 


2 extra surprise gifts free. 
Big, valuable rewards at no cost to you. 
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Free gifts for everybody. 

How to get your gifts without any cost to you. 

No extra charge on any of our premiums. 

Par. 6. In truth and in fact, none of respondent’s so-called pre- 
miums or gifts are given away “free” or “without cost,” but said 
so-called premiums or gifts which are represented as being “free” or 
“without cost” to said representatives are either purchased with labor 
by said representatives or the prices thereof are included in the 
prices of other articles of merchandise which said representatives 
must sell or procure the sale of before said so-called premiums or 
gifts can be procured by them. For a number of said so-called 
premiums or gifts certain sums of money must be paid by said rep- 
resentatives in addition to the labor performed or services rendered. 

Par. 7. The use by respondent of the false, deceptive, and mis- 
leading statements and representations set forth herein has had, and 
now has, the capacity and tendency to mislead and deceive, and has 
misled and deceived, a substantial portion of the purchasing public 
into the erroneous belief that such statements and representations 
are true, and into the purchase of substantial quantities of said 
respondent’s products as a result of such erroneous belief. ‘There 
are, among the competitors of respondent as mentioned in paragraph 
1 hereof, manufacturers and distributors of like and similar products 
who do not make such false, deceptive, and misleading statements 
and representations concerning their products. By the statements 
and representations aforesaid, trade is unfairly diverted to respond- 
ent from such competitors, and, as a result thereof, substantial injury 
is being done, and has been done, by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Fryprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 14, 1938, issued and served 
its complaint in this proceeding upon the respondent Adolph Spater, 
individually and trading as Lee Sales Co., charging him with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. On August 4, 1938, respondent by his counsel, 
Oscar L, Dann, filed-his answer, in which answer he admitted all the 
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material allegations of the complaint to be true and waived all inter- 
vening procedure and further hearing on the charges set forth in 
said complaint. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint and the 
answer thereto, and the Commission, having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
deontiibe is in the interest.of the public, and makes this its findings 
as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Adolph Spater, is an individual trading 
under the name of Lee Sales Co., with his principal office and place 
of business located at 306 Marcy Avenue, Brooklyn, N. Y. Respond- 
ent is now, and for some time last past has been, engaged in the sale 
and distribution of watches, cameras, china and silverware, lamps, 
‘azors, razor blades, pens, mirrors, dolls, dresser sets, clothing, clocks, 
cigarette lighters, jewelry, cosmetics, bedding, kitchenware, and other 
articles of merchandise, in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent causes and has caused said products when sold to be shipped 
or transported from his place of business aforesaid to purchasers 
thereof in the various States of the United States and in the District 
of Columbia, at their respective points of location. There is now, 
and has been for some time last past, a course of trade by said re- 
spondent in such merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business respondent is and has 
been in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of similar or like 
articles of merchandise, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, said articles of merchandise by means of a game of 
chance, gift enterprise, or lottery scheme. The respondent distrib- 
utes or causes to be distributed to representatives and prospective 
representatives certain advertising literature, including a sales circu- 
lar. Respondent’s merchandise is distributed to the purchasing pub- 
lic in the following manner: 

A portion of said sales circular consists of a list on which there 
are designated a number of items of merchandise and the prices 
thereof. Adjacent. to the list is printed and set out,a device com- 
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monly called a pull card. Said pull card consists of a number of 
tabs, under each of which is concealed the name of an article of 
merchandise and the price thereof. The name of the article of mer- 
chandise and the price thereof are so concealed that purchasers or 
prospective purchasers of the tabs or chances are unable to ascertain 
which article of merchandise they are to receive or the price which 
they are to pay until after the tab is separated from the card. When 
a purchaser has detached a tab and learned what article of merchan- 
dise he is to receive and the price thereof, his name is written on 
the list opposite the named article of merchandise. Some of said 
articles of merchandise have purported and represented retail values 
and regular prices greater than the prices designated for them, but 
are distributed to the consumer for the price designated on the tab 
which he pulls. The apparent greater values and regular prices of 
some of said articles of merchandise, as compared to the price the 
prospective purchaser will be required to pay in the event he secures 
one of said articles, induces members of the purchasing public to 
purchase the tabs or chances in the hope that they will receive articles 
of merchandise of far greater value than the designated prices to 
be paid for same. The fact as to whether a purchaser of one of said 
pull card tabs receives an article which has greater value and a 
higher regular price than the price designated for same on such tab, 
which of said articles of merchandise a purchaser is to receive, and 
the amount of money which a purchaser is required to pay, are 
determined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise 
designated on said card, together with a premium for the represent- 
ative as compensation for operating the pull card and selling the 
said merchandise. Said operator delivers the merchandise to the 
purchasers of tabs from said pull card in accordance with the list 
filled out when the tabs were detached from the pull card. 

Respondent sells and distributes and has sold and distributed 
various assortments of said merchandise and furnishes and has fur- 
nished various pull cards for use in the sale and distribution of such 
merchandise by means of a game of chance, gift enterprise, or lottery 
scheme. Such plan or method varies in detail but the above de- 
scribed plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
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the aforesaid sales plan. Respondent thus supplies to and places in 
the hands of others the means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plan hereinabove set 
forth. The use by respondent of said method in the sale of his 
merchandise and the sales of such merchandise by and through the 
use thereof and by the aid of said method is a practice of the sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner herein found involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the apparent normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent are unwilling to adopt and use said method, or 
any method involving a game of chance or the sale of a chance to win 
something by chance, or any method which is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by respondent’s said method and by the element of chance 
involved in the sale of such merchandise in the manner above de- 
scribed, and are thereby induced to buy and sell respondent’s mer- 
chandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the capacity and tendency to, and does, 
unfairly divert trade and custom to respondent from his said com- 
petitors who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of his business, as herein found, 
respondent causes and has caused various false, deceptive, and mis- 
leading statements to appear in his advertising matter as aforesaid, 
of which the following are examples but are not all-inclusive: 

Gifts or cash YOURS absolutely without cost. 

2 extra surprise gifts free. 

Big, valuable rewards at no cost to you. 

Free gifts for everybody. 

How to get your gifts without any cost to you. 

‘No extra charge on any of our premiums. 

Par. 6. In truth and in fact, none of respondent’s so-called pre- 
miums or gifts are given away “free” or “without cost,” but said so- 
called premiums or gifts which are represented as being “free” or 
“without cost” to said representatives are either purchased with labor 
by said representatives or the prices thereof are included in the prices 
of other articles of merchandise which said representatives must sell 
or procure the sale of before said so-called premiums or gifts can be 
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procured by them. For a number of said so-called premiums or gifts 
certain sums of money must be paid by said representatives in addi- 
tion to the labor performed or services rendered. 

Par. 7. The use by respondent of the false, deceptive, and mislead- 
ing statements and representations set forth herein has had, and now 
has, the capacity and tendency to mislead and deceive, and has misled 
and deceived, a substantial portion of the purchasing public into 
the erroneous belief that such statements and representations are 
true, and into the purchase of substantial quantities of said respond- 
ent’s products as a result of such erroneous belief. There are, among 
the competitors of respondent as mentioned in paragraph 1 hereof, 
manufacturers and distributors of like and similar products who 
do not make such false, deceptive, and misleading statements and 
representations concerning their products. By the statements and 
representations aforesaid, trade is unfairly diverted to respondent 
from such competitors. 

CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations set forth in said complaint and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

Tt is ordered, That the respondent Adolf Spater, individually and 
trading as Lee Sales Co., or trading under any other name, his repre- 
sentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of various articles of merchandise in- 
cluding, among others, watches, cameras, china and_ silverware, 
lamps, razors, razor blades, pens, mirrors, dolls, dresser sets, clothing, 
clocks, cigarette lighters, jewelry, cosmetics, bedding, and kitchen- 
ware in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pull cards or 
circulars having pull tabs thereon, or other lottery devices for the 
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purpose of enabling such persons to dispose of or sell such merchan- 
dise by the use thereof. 

_ 2. Mailing, shipping, or transporting to his agents or to distribu- 
tors or to members of the public pull cards or circulars having pull 
tabs thereon, or other lottery devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof. 

3. Selling or otherwise disposing of such merchandise by the use 
of pull cards or circulars having pull tabs thereon, or any other 
lottery device. 

4. Representing directly or indirectly that the articles of merchan- 
dise which he sells or offers for sale have a retail value greatly in 
excess of the usual or normal retail value thereof. 

5. Representing directly or indirectly that his merchandise ‘is 
distributed free or without cost when such is not the fact. 

It is further ordered, That the said respondent shall, within 60 
days from the date of the service of this order upon him, file with 
the Commission a report in writing, setting forth in detail the 
manner and form in which he has complied therewith. 
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that the said doctor’s prescription is an effective remedy for colds, 
la grippe, and headaches, and that said Gallsto is efficacious in reliev- 
ing gallstones, colic and liver troubles and that the use thereof may 
avoid operations. 

Par. 5. In truth and in fact, said statements and representations 
were and are false and misleading in that the said doctor’s prescrip- 
tion does not warrant the claims that it will be of effective therapeutic 
value in the treatment of colds, la grippe, and headaches; nor is the 
product designated as Gallsto a.competent or effective remedy in the 
treatment for gallstones, colic, dizziness or liver troubles, and its use 
will not prevent or avoid operations for gallstones or other disorders 
in which surgery may be indicated. 

Par. 6. In the course and conduct of her business as hereinbefore 
described, respondent is and has been in competition with individuals, 
and with corporations, partnerships, and firms engaged in the sale 
and shipment in commerce among and between the several States 
of the United States and in the District of Columbia of similar medic- 
inal preparations, which said competitors do not misrepresent the 
therapeutic value and effects of their said competitive preparations, 

Par. 7. The aforesaid misleading and deceptive statements and 
representations hereinabove set forth made by respondent in selling 
said medicinal preparations have the capacity and tendency to, and 
do, mislead and deceive the purchasing public into buying said doc- 
tor’s prescription and Gallsto, in the erroneous belief that such repre- 
sentations are true and that the use of said products will accomplish 
the results set out or indicated in said advertisements and statements. 
As a result of the aforesaid false and misleading statements, adver- 
tisements, and representations by the respondent with respect to said 
products, trade has been diverted unfairly to her from her said 
competitors, whose ability to compete successfully with respondent 
has been, and is, lessened and injured by the methods of the respond- 
ent hereinbefore set forth. 

Par. 8. The aforesaid acts and things done, or caused to be done, 
by the respondent, were and are each and all to the prejudice and 
injury of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the meaning and 
intent of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND Orprer 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 24, 1938, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Mary Rosenheimer, an individual, trading and doing business under 
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the firm name and style of “Gallsto Co.,” charging her with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. On August 3, 1988, respondent filed an answer in 
which she admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearings 
as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on said complaint and the answer 
thereto, and the Commission, having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragraru 1. Respondent, Mary Rosenheimer, is an individual, 
presently trading and doing business under the firm name and style 
of “Gallsto Co.,” with her office and place of business at 2359 North 
Palmer Street, in the city of Milwaukee, State of Wisconsin. The 
respondent is now, and for more than 1 year last past has been, en- 
gaged in the sale and distribution of certain medicinal preparations 
for the relief of colds, grippe, headaches, and gall and liver complaints 
under various trade names in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. Re- 
spondent causes such preparations, when sold, to be transported from 
her place of business in the State of Wisconsin to the purchasers 
thereof located in the various States of the United States other than 
the State of Wisconsin and in the District of Columbia. Respondent 
is in competition with other individuals and with corporations, part- 
nerships and firms engaged in the sale and distribution of medicinal 
preparations in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In connection with the sale and distribution of said prep- 
arations, and for the purpose of inducing the purchase thereof, 
respondent makes certain statements as to the therapeutic properties 
of said preparations in advertisements placed in magazines and other 
advertising media. Among the statements made and used by the 
respondent are the following: 


COLDS, LA GRIPPH, HEADACHES 
Relieved quickly by this Doctor’s prescription during twenty years private 
practice. Made of purest medicine by reg. Phar. Sample 10¢. Gallsto Co., 
2359A North Palmer Street, Milwaukee, Wis. 


GALLSTO Relieves Gallstone, Colic, Liver Trouble. May avoid operation. 
2 Try sample 10¢ : 
Gallsto Co., 2359A North Palmer Street, Milwaukee, Wis. 
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that the said doctor’s prescription is an effective remedy for colds} 
la grippe, and headaches, and that said Gallsto is efficacious in reliev- | 
ing gallstones, colic and liver troubles and that the use thereof mayj 
avoid operations. || 

Par. 5. In truth and in fact, said statements and representations} 
were and are false and misleading in that the said doctor’s prescrip-} 
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treatment for gallstones, colic, dizziness or liver troubles, and its usey 
will not prevent or avoid operations for gallstones or other disorders) 
in which surgery may be indicated. | 

Par. 6. In the course and conduct of her business as hereinbefore4 
described, respondent is and has been in competition with individuals, 
and with corporations, partnerships, and firms engaged in the sale} 
and shipment in commerce among and between the several States} 
of the United States and in the District of Columbia of similar medic-} 
inal preparations, which said competitors do not misrepresent the} 
therapeutic value and effects of their said competitive preparations. | 

Par. 7. The aforesaid misleading and deceptive statements and} 
representations hereinabove set forth made by respondent in selling} 
said medicinal preparations have the capacity and tendency to, and 
do, mislead and deceive the purchasing public into buying said doc- 
tor’s prescription and Gallsto, in the erroneous belief that such repre- 
sentations are true and that the use of said products will accomplish 
the results set out or indicated in said advertisements and statements. 
As a result of the aforesaid false and misleading statements, adver- 
tisements, and representations by the respondent with respect to said 
products, trade has been diverted unfairly to her from her said 
competitors, whose ability to compete successfully with respondent 
has been, and is, lessened and injured by the methods of the respond- 
ent hereinbefore set forth. 

Par. 8. The aforesaid acts and things done, or caused to be done, 
by the respondent, were and are each and all to the prejudice and | 
injury of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the meaning and | 
intent of the Federal Trade Commission Act. | 
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Report, Frxprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 24, 1938, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Mary Rosenheimer, an individual, trading and doing business under 
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the firm name and style of “Gallsto Co.,” charging her with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. On August 8, 1938, respondent filed an answer in 
which she admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearings 
as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on said complaint and the answer 
thereto, and the Commission, having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Mary Rosenheimer, is an individual, 
presently trading and doing business under the firm name and style 
of “Gallsto Co.,” with her office and place of business at 2359 North 
Palmer Street, in the city of Milwaukee, State of Wisconsin. The 
respondent is now, and for more than 1 year last past has been, en- 
gaged in the sale and distribution of certain medicinal preparations 
for the relief of colds, grippe, headaches, and gall and liver complaints 
under various trade names in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. Re- 
spondent causes such preparations, when sold, to be transported from 
her place of business in the State of Wisconsin to the purchasers 
thereof located in the various States of the United States other than 
the State of Wisconsin and in the District of Columbia. Respondent 
is in competition with other individuals and with corporations, part- 
nerships and firms engaged in the sale and distribution of medicinal 
preparations in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In connection with the sale and distribution of said prep- 
arations, and for the purpose of inducing the purchase thereof, 
respondent makes certain statements as to the therapeutic properties 
of said preparations in advertisements placed in magazines and other 
advertising media. Among the statements made and used by the 
respondent are the following: 


COLDS, LA GRIPPE, HEADACHES 
Relieved quickly by this Doctor’s prescription during twenty years private 
practice. Made of purest medicine by reg. Phar. Sample 10¢. Gallsto Co., 
2359A North Palmer Street, Milwaukee, Wis. 


GALLSTO Relieves Gallstone, Colic, Liver Trouble. May avoid operation. 
: Try sample 10¢ 
Gallsto Co., 2359A North Palmer Street, Milwaukee, Wis. 
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Through the use of said statements and other statements of similar 
import and meaning used in respondent’s advertising matter, respond- 
ent represents that the preparation referred to as “doctor’s prescrip- 
tion” is an effective remedy and treatment for colds, la grippe, and 
headaches, and that the preparation referred to as “Gallsto” is 
efficacious as a treatment for gallstones, colic, and liver troubles, and 
that the use thereof will obviate the necessity for surgical operations 
for gallstones and other disorders. 

Said representations are false and misleading for in truth and in 
fact the properties of the preparation referred to as “doctor’s pre- 
scription” do not warrant the representations and claims that said 
preparation will be of effective therapeutic value in the treatment 
of colds, la grippe, and headaches. The preparation referred to as 
Gallsto is not a competent or effective remedy in the treatment for 
gallstones, colic, or liver troubles, and the use of said preparation 
will not obviate the necessity for operations for gallstones and other 
disorders where surgery is indicated. 

Among the competitors of the respondent in commerce between 
and among the several States of the United States and in the District 
of Columbia are many who do not misrepresent in any manner the 
therapeutic value and effect of their competitive preparations. 

The use by the respondent of the false and misleading statements 
and representations as hereinabove set forth in connection with the 
offering for sale, sale, and distribution of said medicinal preparations 
has a capacity and tendency to and does mislead and deceive the 
purchasing public into the mistaken and erroneous belief that such 
representations are true, and that said preparation “doctor’s pre- 
scription” is an effective remedy and treatment for colds, la grippe, 
and headaches, and that the preparation “Gallsto” is efficacious as 
a treatment for gallstones, colic, and liver troubles and that the use 
thereof will obviate the necessity for surgical operations for gall- 
stones and other disorders; and cause a substantial number of the 
purchasing public to buy said preparations as a result of such 
erroneous and mistaken belief, thereby unfairly diverting to the 
respondent from her competitors trade in commerce between and 
among the various States of the United States and in the District 
of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent Mary Rosen- 
heimer, trading as Gallsto Co., are to the prejudice and injury of 
the public and of respondent’s competitors, and constitute unfair 


methods of competition in commerce in violation of the Federal 
Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that she waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent Mary Rosenheimer, trading 
as Gallsto Co., or under any other trade name, her repre- 
sentatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of medicinal preparations, under what- 
ever name sold, for the relief of colds, grippe, headaches, gallstones, 
colic and liver complaint, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from representing directly 
or by inference: 

1. That the preparation now designated and described as “doctor’s 
prescription” is an effective remedy or competent treatment for colds, 
Ja grippe, and headaches; 

2. That the preparation now designated and described as “Gallsto” 
relieves, or that it is a competent treatment or effective remedy for, 
gallstones, colic or liver trouble; 

3. That through the use of said preparation now designated and 
described as “Gallsto” surgical operations for gallstones or other 
disorders may be avoided or prevented. 

It is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which she 
has complied with this order. 
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In THE MArrer oF 


FRANK SHAPIRO, INDIVIDUALLY AND DOING BUSINESS 
AS NEWARK FELT NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3493. Complaint, July 14, 19838—Decision, Oct. 12, 1938 


Where an individual engaged in manufacture of hats and novelty hats and caps 
from second-hand, old, and used felt hats which he caused to be cleaned, 
steamed, ironed, and shaped, and fitted with new trimmings, sweat bands, 
size labels and, in some cases, with peaks or visors, and in sale thereof to 
retailers, jobbers, and wholesalers, in competition with those engaged in 
sale and distribution of new hats and caps and with those engaged in 
sale and distribution of products similar to his own— 

Sold said products, with no label, marking, or designation thereon to indicate 
their less costly manufacture, as aforesaid, from old and used materials, 
for resale by direct or eventual retail purchaser-owners thereof to public; 
without disclosing fact that hats and caps in question had been made 
from felts previously worn and renovated and made over, and under 
circumstances such as to indicate that they were in fact new products; 

With tendency and capacity to induce many wholesalers, jobbers, and retailers 
and many members of purchasing public to buy said less costly hats and 
caps made from old, used, and second-hand products, renovated and made 
over by him as aforesaid, as and for articles made from new and unused 
materials, and with result that a number of consuming public, as direct 
consequence of mistaken and erroneous belief induced as aforesaid, pur- 
chased substantial volume of his said caps and trade was unfairly diverted 
to him from those engaged in manufacture and sale of such products and 
who do not misrepresent the quality and type of material from which 
same are made: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. George Foulkes for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Frank Shapiro, 
individually, and Sone business as Newark Felt Novelty Co., herein- 
after referred to as respondent, has been and is using unfair method 
of competition in commerce, as “commerce” is defined in said Act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as feltone: 
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Paracrare 1. Respondent Frank Shapiro is an individual presently 
doing business under the trade name and style of Newark Felt Novelty 
Co., with offices located at 416-420 Morris Avenue, Newark, N. J. 

Respondent is now, and for some time last past has been, engaged 
in the business of manufacturing hats and novelty hats and caps from 
felts and other materials obtained from old, used, and second-hand 
hats and of selling the same to retailers, jobbers, and wholesalers 
located in the various States of the United States. Respondent causes, 
and for some time last past has caused, such hats and novelty hats 
and caps to be transported from his principal place of business in 
Newark, N. J., to the aforesaid purchasers thereof located in various 
other States of the United States. 

In the course and conduct of his business respondent is now, and 
has been, in substantial competition with other individuals and with 
corporations, firms, and partnerships engaged in the business of manu- 
facturing new hats and novelty hats and caps, and hats and caps 
similar to those sold by respondent in cammerce among and between 
the various States of the United States and in the District of - 
Columbia. 

Par. 2. In the course and conduct of his business, described in 
paragraph 1 hereof, respondent buys second-hand, old, and used felt 
hats. The second-hand, old, and used felt hats are cleaned, steamed, 
ironed, and shaped by respondent and then fitted with new trimmings, 
sweat bans, size labels, and, in some cases, with peaks or visors, and 
sold by respondent to retailers, who resell the same to the purchasing 
public, and to jobbers and wholesale dealers, who resell them to retail 
dealers, who, in turn, resell said products to the purchasing public. 

Par. 3. The aforesaid old, used, and second-hand hats and novelty 
hats and caps, after having been made over by respondent into hats 
and caps with new trimmings, sweat bands, size labels, and in some 
cases with peaks and visors, as described in paragraph 2 hereof, have 
the appearance of new hats and caps manufactured from felts which 
have never been worn, and said hats and caps are sold by respondent 
to retailers and to jobbers and wholesale dealers without any label, 
marking, or designation on or about said hats and caps to indicate 
that said hats and caps are in fact manufactured from second-hand 
materials, which have been renovated and made over by respondent. 
Said hats and caps are also sold to jobbers and wholesale dealers and 
are resold by said jobbers and wholesale dealers to retail dealers, who 
resell them to the public without disclosing the fact that said hats 
and caps are manufactured from felts previously worn and then 
renovated and made over, and under such circumstances as to indi- 
cate that they are new hats and caps. 
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The cost to respondent of obtaining, renovating, and making over 
said old and previously used hats into hats and caps, as aforesaid, is 
much less than the cost to manufacture or make hats and caps of new 
materials of similar quality, and respondent is thereby able to sell, and 
does sell, said hats and caps to retailers, jobbers, and wholesale deal- 
ers, and through them to the purchasing public, at substantially lower 
prices than manufacturers of hats and caps from new materials can 
sell such hats and caps of the same or similar quality to retailers, 
jobbers, and wholesale dealers, and through said dealers to the using 
public. 

Par. 4. The acts and practices of respondent, as hereinabove set 
forth, had, and now have, a tendency and capacity to induce many 
wholesale dealers and jobbers and retail dealers and many members 
of the purchasing public to purchase said hats and caps manufactured 
from old, used, and second-hand hats which have been renovated and 
made over by respondent, as above alleged, in the mistaken and erro- 
neous belief that they are purchasing hats and caps manufactured 
~ from new and unused materials. Further, as a direct consequence of 
the mistaken and erroneous beliefs induced by the practices aforesaid, 
a number of the consuming public purchased a substantial volume of 
respondent’s hats and caps, with the result that trade has been, and is, 
unfairly diverted to respondent from individuals, firms, and corpora- 
tions likewise engaged in the business of manufacturing and selling 
hats and caps, who do not misrepresent the quality and type of mate- 
rial out of which their hats and caps are made. As a result thereof, 
substantial injury has been done, and is now being done, by respond- 
ent to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 5. The above and foregoing acts and practices of respondent 
have been, and are, all to the prejudice of the public and respondent’s 
competitors, as aforesaid, and have been and are, unfair methods of 
competition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 14, 1938, issued, and on July 
15, 1938, served, its complaint in this proceeding upon respondent, 
Frank Shapiro, individually, and doing business as Newark Felt 
Novelty Co., charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
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the Commission, by order entered herein, granted respondent’s mo- 
tion for permission to withdraw said answer and to substitute there- 
for an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Frank Shapiro, is an individual doing 
business under the trade name and style of Newark Felt Novelty 
Co., with his offices located at 416-420 Morris Avenue, Newark, N. J. 

Respondent is now, and for some time last past has been, engaged 
in the business of manufacturing hats and novelty hats and caps from 
felts and other materials obtained from old, used, and second-hand 
hats. Respondent then sells his products to retailers, jobbers, and 
wholesalers located in the various States of the United States. 

Respondent causes such hats and novelty caps and hats, when sold, 
to be transported from his principal place of business in Newark, 
N. J., to the aforesaid purchasers thereof located in various other 
States of the United States. 

Par. 2. Respondent is now, and has been, in competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other individuals, and with 
corporations, firms, and partnerships engaged in the business of sell- 
ing and distributing new hats and novelty caps and hats in such 
commerce and also with others selling and distributing hats and 
caps similar to those sold by the respondent in such commerce. 

In the operation of his business, respondent buys second-hand, old, 
and used felt hats and then has such hats cleaned, steamed, ironed, 
and shaped. They are then fitted with new trimmings, sweat bands, 
size labels, and, in some cases, with peaks or visors. Respondent 
then sells said hats and caps direct to retailers who resell the same to 
the purchasing public and also to jobbers and wholesale dealers who 
resell said products to retail dealers for resale. 

Par. 3. The hats and novelty hats and caps made over by re- 
spondent from old, used, and second-hand felts and other materials 
and fitted with new trimmings, sweat bands, size labels, and, in some 
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cases, with new peaks and visors, have the appearance of new hats 
and caps manufactured from new and unused felts and other ma- 
terials which have never been worn. Said hats and caps are sold by 
respondent to retailers and to jobbers and wholesale dealers without 
any label, marking, or designation on or about said hats and caps 
to indicate that said hats and caps are, in fact, manufactured from 
second-hand materials which have been renovated and made over by 
respondent. 

The hats and caps are sold by respondent to jobbers and whole- 
sale dealers and are resold by said jobbers and wholesale dealers to 
retail dealers, who resell them to the public without disclosing the 
fact that said hats and caps are manufactured from felts previously 
worn and then renovated and made over, and under such circum- 
stances as to indicate that they are new hats and caps. 

The cost to respondent of obtaining, renovating, and making over 
said old and previously used hats into hats and caps as aforesaid, 
is much less than the cost of manufacturing or making hats and 
caps of new materials of similar quality, and respondent is thereby 
able to sell, and does sell, said hats and caps to retailers, jobbers, and 
wholesale dealers, and through them to the purchasing public, at 
substantially lower prices than manufacturers of hats and caps made 
from new materials can sell such hats and caps of same or similar 
quality to retailers, jobbers, and wholesale dealers, and through said 
dealers to the using public. 

Par. 4. The acts and practices of respondent, as hereinabove set 
forth, have had, and now have, a tendency and capacity to induce 
many wholesale dealers and jobbers or retail dealers, and many mem- 
bers of the purchasing public, to purchase said hats and caps manu- 
factured from old, used, and second-hand hats which have been 
renovated and made over by respondent in the mistaken and errone- 
ous belief that they are purchasing hats and caps manufactured 
from new and unused materials. 

As a direct consequence of the mistaken and erroneous belief in- 
duced by the practices aforesaid, a number of the consuming public 
purchased a substantial volume of respondent’s hats and caps, with 
the result that trade has been, and is, unfairly diverted to respondent 
from individuals, firms, and corporations likewise engaged in the 
business of manufacturing and selling hats and caps, who do not 


misrepresent the quality and type of material of which their hats and 
caps are made. 
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The aforesaid acts and practices of respondent Frank Shapiro, 
individually, and doing business as Newark Felt Novelty Co., are 
all to the injury and prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondent, Frank Shapiro, individually, and 
doing business as Newark Felt Novelty Co., or under any other trade 
name, his representatives, agents, and employees, successors or assigns, 
in connection with offering for sale, sale, and distribution of hats and 
novelty hats and caps in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from representing that hats 
and novelty hats and caps made in whole or in part from second-hand, 
old, and used materials are new or are composed of new materials, by 
failure to affix tags or labels thereto clearly and conspicuously show- 
ing that such hats and novelty hats and caps are composed in whole 
or in part, of second-hand, old, and used materials, or by any other 
means or device. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrer OF 


CLAIR C. HERR, INDIVIDUALLY AND TRADING AS LAN- 
CASTER SALTED NUT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3518. Complaint, July 30, 1938—Decision, Oct. 12, 1938 


Where an individual engaged in manufacture and processing of salted nuts, 
and in sale and distribution of assortments thereof which were so packed 
and assembled as to involve use of a lottery scheme when sold to con- 
sumers thereof, and which were composed of (1) number of packages 
and number of tins of various kinds of nuts, together with punchboard, 
for sale under a plan, and in accordance with said board’s explanatory 
legend, pursuant to which those selecting last 5 numbers in each of 
board’s 100 sections received number without charge, and receipt of nuts 
and kind and quantity thereof received by purchaser for nickel paid, in 
lieu of contingency hereinbefore specified, was dependent upon chance 
number pushed from board, and pursuant to which maker of last punch 
on board was entitled to three of the pound tins included with assortment 
in question, and (2) other assortments similarly for sale by lot or chance 
under methods illustrated as aforesaid, but in varying detail— 

Sold, to dealers for display and resale to purchasing public in accordance 
with aforesaid sales plans, such assortments and thereby supplied to and 
placed in the hands of others means of conducting lotteries in the sale 
of his products in accordance therewith, contrary to an established public 
policy of the United States Government and in violation of the criminal 
laws, and in competition with many who, unwilling to offer or sell salted 
nuts, nut confections, and candy as above described or by sales plan or 
method involving game of chance or by any other method contrary to public 
policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of such products 
were attracted by his said sales plan or method and by element of 
chance involved in use thereof as aforesaid, and thereby induced to pur- 
chase his products, thus packed and sold, in preference to salted nuts, nut 
confections, and candy offered and sold by said competitors who do not 
use such or any equivalent or similar method, and with tendency and 
capacity, because of said game of chance, to divert unfairly to him trade 
and custom from his said competitors as aforesaid, exclude from such 
salted nuts, nut confections, and candy trades all competitors who: are 
unwilling to and do not use such or equivalent or similar method as 
unlawful, lessen competition in said trades, create monopoly thereof in 
him and such other distributors of such products as do use same or 
equivalent or similar method, deprive purchasing public of benefit of 
free competition in said,trades, and eliminate therefrom all actual, and 
exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent or similar method: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. D. C. Daniel for the Commission. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Clair C, Herr, in- 
dividually, and trading as Lancaster Salted Nut Co., hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Clair C. Herr, is an individual trading 
under the name Lancaster Salted Nut Co., with his principal office 
and place of business located at 10 Coral Street, Lancaster, Pa. 
Respondent is now, and for some time last past has been, engaged in | 
the manufacture and processing of salted nuts and in the sale and 
distribution thereof to dealers in the various States of the United 
States and in the District of Columbia. Respondent causes, and has 
caused, his said salted nuts, when sold, to be transported from his 
principal place of business aforesaid to purchasers thereof located 
in the various States of the United States and in the District of 
Columbia at their respective points of location. In the course and 
conduct of said business, respondent is in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of salted nuts, nut confections, and candy in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells, and has sold, to dealers certain 
assortments of salted nuts so packed and assembled as to involve the 
use of a lottery scheme when sold to the consumers thereof. One 
of said assortments is distributed to the purchasing public in the 
following manner: 

This assortment consists of a number of packages and a number 
of tins of various kinds of nuts, together with a device commonly 
called a punchboard. The board is divided into 100 sections. Sales 
are 5 cents each and each purchaser is entitled to 1 punch from said 
board. When a punch is made from said board a number is dis- 
closed. The board bears statements or legends informing purchasers 
and prospective purchasers that certain numbers entitle the pur- 
chasers thereof to 4 ounces of Brazil nuts; that certain other num- 
bers entitle the purchasers thereof to 4 ounces of cashew nuts; that 
certain other numbers entitled the purchasers thereof to a small tin 
of mixed nuts; that certain other numbers entitled the purchasers 
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thereof to 4 ounces of pecans; that certain other numbers entitles 
the purchasers thereof to a 1 pound package of peanuts; that certain 
other numbers entitled the purchasers thereof to a 1 pound package 
of mixed nuts; that certain other numbers entitled the purchasers 
thereof to a 1 pound package of cashew nuts; that the last punch 
on the board entitled the purchaser thereof to a 1 pound tin of mixed 
nuts, a 1 pound tin of cashew nuts and a 1 pound tin of peanuts; 
and that persons selecting the last 5 numbers in each section shall 
receive the same free. A purchaser who does not qualify by obtain- 
ing a number calling for a tin or package of said nuts or the last 
number on the board receives nothing for his money other than the 
privilege of punching a number from said board. The numbers are 
effectively concealed from purchasers and prospective purchasers 
until a punch has been made and the particular punch separated 
from the board. The said packages and tins of nuts are thus dis- 
tributed to the purchasing public wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of his salted nuts, and furnishes, and has fur- 
nished various punchboards for use in the sale and distribution of 
said salted nuts by means of a game of chance, gift enterprise, or 
lottery scheme. Such sales plans or methods vary in detail, but the 
above-described plan or method is illustrative of the plans involved. 

Par. 3. Retail dealers who purchase respondent’s salted nuts 
expose and sell the same to the purchasing public in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places 
in the hands of others a means of conducting lotteries in the sale of 
his products in accordance with the sales plan hereinabove set forth. 
Such sales plan has a tendency and capacity to induce, and has 
induced, purchasers thereof to purchase respondent’s said products 
in preference to salted nuts, nut confections, and. candy offered for 
sale and sold by his said competitors. 

Par. 4. The sale of said products to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a package or a tin of salted nuts. The use by 
respondent of said sales plan or method in the sale of salted nuts 
and the sale of salted nuts by and through the use thereof, and by 
the aid of said sales plan or method, is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. The use by 
respondent of said method has the tendency unduly to hinder com- 
petition, or to create a monopoly in this, to’wit: 

That the use thereof has the tendency and capacity to exclude from 
the salted nut, nut confections, or candy trades competitors who do 
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not adopt or use the same method or an equivalent or similar method 
involving the same or an equivalent element of chance or lottery 
scheme. Many persons, firms, and corporations who make and sell 
salted nuts, nut confections, and candy in competition with the re- 
spondent as above alleged are unwilling to offer for sale and sell 
the same by a sales plan or method as above described or by a sales 
plan or method which involves a game of chance or by any other 
method that is contrary to public policy, and such competitors 
refrain therefrom. 

Par. 5. Many dealers and ultimate purchasers of salted nuts, nut 
confections, and candy are attracted by respondent’s said sales plan or 
method and by the element of chance involved in the use thereof in 
the manner above described, and are thereby induced to purchase said 
products so packed and sold by respondent in preference to salted 
nuts, nut confections, and candy offered for sale and sold by said 
competitors of respondent, who do not use the same or an equivalent 
or similar method. The use of said method by respondent has a 
tendency and capacity, because of said game of chance, to divert to 
respondent trade and custom from his said competitors who do not 
use the same or an equivalent or similar method; to exclude from 
said salted nut, nut confections, and candy trades all competitors 
who are unwilling to and who do not use the same or an equivalent 
or similar method because the same is unlawful; to lessen competition 
in said trades; to create a monopoly of said trades in respondent 
and such other distributors of salted nuts, nut confections, and candy 
as use the same or an equivalent or similar method; and to deprive 
the purchasing public of the benefit of free competition in said trades. 
The use of said method by respondent has a tendency and capacity to 
eliminate from said trades all actual competitors, and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent or similar method. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnes as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 30, 1938, issued, and on 
August 2, 1938, served, its complaint in this proceeding upon the 
respondent, Clair C. Herr, individually and trading as Lancaster 
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Salted Nut Co., charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission by order entered herein granted respondent’s motion 
for permission to withdraw his said answer and to substitute, there- 
for, his answer admitting all the material allegations of fact set forth 
in said complaint, and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter this proceeding regularly came 
on for final hearing before the Commission on said complaint and 
substitute answer, and the Commission having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Clair C. Herr, is an individual trading 
under the name Lancaster Salted Nut Co., with his principal office 
and place of business located at 10 Coral Street, Lancaster, Pa. 
Respondent is now, and for some time last past has been, engaged 
in the manufacture and processing of salted nuts and in the sale 
and distribution thereof to dealers in the various States of the United 
States and in the District of Columbia. Respondent causes, and has 
caused, his said salted nuts, when sold, to be transported from his 
aforesaid principal place of business in Pennsylvania to purchasers 
thereof located in the various other States of the United States and 
in the District of Columbia at their respective points of location. 
There is now, and for some time last past has been, a course of trade 
by said respondent in such merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of said business, respondent 
is in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of salted nuts, nut 
confections, and candy in commerce between and among the various 
States of the United States and in the District of Colurabia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells, and has sold, to dealers certain 
assortments of salted nuts so packed and assembled as to involve the 
use of a lottery scheme when sold to the consumers thereof. One of 
said assortments is distributed to the purchasing public in the 
following manner: 

This assortment consists of a number of packages and a number of 
tins of various kinds of nuts, together with a device commonly called 
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a punchboard. The board is divided into 100 sections. Sales are 
5 cents each and each purchaser is entitled to 1 punch from said 
board. When a punch is made from said board a number is disclosed. 
The board bears statements or legends informing purchasers and pro- 
spective purchasers that certain numbers entitle the purchasers thereof 
to 4 ounces of Brazil nuts; that certain other numbers entitle the 
purchasers thereof to 4 ounces of cashew nuts; that certain other 
numbers entitle the purchasers thereof to a wall tin of mixed nuts; 

that certain other numbers entitle the purchasers thereof to 4 ounces 
of pecans; that certain other numbers entitle the purchasers thereof to 
a 1 pound package of peanuts; that certain other numbers entitle the 
purchasers thereof to a 1 pound package of mixed nuts; that certain 
other numbers entitle the purchasers thereof to a 1 pound package 
of cashew nuts; that the last punch on the board entitles the purchaser 
thereof to a 1 pound tin of mixed nuts, a 1 pound tin of cashew nuts 
and a 1 pound tin of peanuts; that persons selecting the last 5 num- 
bers in each section shall receive the same free. A purchaser who 
does not qualify by obtaining a number calling for a tin or package 
of said nuts or the last number on the board receives nothing for his 
money other than the privilege of punching a number from said board. 
The numbers are effectively concealed from purchasers and prospective 
purchasers until a punch has been made and the particular punch 
separated from the board. The said packages and tins of nuts are 
thus distributed to the purchasing public wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of his salted nuts, and furnishes, and has furnished, 
various punchboards for use in the sale and distribution of said salted 
nuts by means of a game of chance, gift enterprise, or lottery scheme. 
Such sales plans or methods vary in detail but the above-described 
plan or method is illustrative of the plans involved. 

Par. 3. Retail dealers who purchase respondent’s salted nuts expose 
and sell the same to the purchasing public in accordance with the 
aforesaid sales plan. Respondent thus supplies to and places in the 
hands of others a means of conducting lotteries in the sale of his 
products in accordance with the sales plan hereinabove set forth. 
Such sales plan has a tendency and capacity to induce, and has in- 
duced, purchasers thereof to purchase respondent’s said products in 
_ preference to salted nuts, nut confections, and candy offered for sale 
and sold by his said competitors. 

Par. 4. The sale of said products to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure a package or a tin of salted nuts. The use by 
respondent of said sales plan or method in the sale of salted nuts 
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and the sale of salted nuts by and through the use thereof, and by 
the aid of said sales plan or method, is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. The use by 
respondent of said method has the tendency unduly to hinder compe- 
tition, or to create a monopoly in this, to wit: 

That the use thereof has the tendency and capacity to exclude from 
the salted nut, nut confections, or candy trades competitors who do 
not adopt or use the same method or an equivalent or similar method 
involving the same or an equivalent element of chance or lottery 
scheme. Many persons, firms, and corporations who make and sell 
salted nuts, nut confections, and candy in competition with the re- 
spondent are unwilling to offer for sale and sell the same by a sales 
plan or method as above described or by a sales plan or method which 
involves a game of chance or by any other method that is contrary 
to public policy, and such competitors refrain therefrom, 

Par, 5. Many dealers and ultimate purchasers of salted nuts, nut 
confections, and candy are attracted by respondent’s said sales plan 
or method and by the element of chance involved in the use thereof 
in the manner above described, and are thereby induced to purchase 
said products so packed and sold by respondent in preference to 
salted nuts, nut confections, and candy offered for sale and sold by 
said competitors of respondent, who do not use the same or any 
equivalent or similar method. The use of said method by respondent 
has a tendency and capacity, because of said game of chance, to 
unfairly divert to respondent trade and custom from his said com- 
petitors who do not use the same or an equivalent or similar method; 
to exclude from said salted nut, nut confections, and candy trades 
all competitors who are unwilling to and who do not use the same 
or an equivalent or similar method because the same is unlawful; to 
lessen competition in said trades; to create a monopoly of said trades 
in respondent and such other distributors of salted nuts, nut confec- 
tions, and candy as use the same or an equivalent or similar method; 
and to deprive the purchasing public of the benefit of free compe- 
tition in said trades. The use of said method by respondent has a 
tendency and capacity to eliminate from said trades all actual com- 
petitors, and to exclude therefrom all potential competitors who do 
not adopt and use said method or an equivalent or similar method. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prej- 
udice and injury of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Clair C. Herr, individually and 
trading as Lancaster Salted Nut Co., or under any other name, his 
agents, representatives, and employees in connection with the offering 
for sale, sale, and distribution of salted nuts or any other products 
in interstate commerce or in the District of Columbia do forthwith 
cease and desist from: 

1. Selling and distributing salted nuts or any other products so 
packed and assembled that sales of such salted nuts or other products 
to the general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
salted nuts or any other products which are to be used or which may 
be used without alteration or rearrangement of the contents of such 
assortments to conduct a lottery, gaming device, or gift enterprise in 
the sale or distribution of the salted nuts or other products contained 
in said assortments to the general public. 

3. Supplying to or placing in the hands of dealers assortments of 
salted nuts or any other preducts, together with a device commonly 
called a punchboard, or any other lottery device for use or which 
may be used in distributing or selling the said salted nuts or other 
products to the general public at retail. 

4, Furnishing to dealers a device commonly called a punchboard 
or any other lottery device, either with packages or assortments of 
salted nuts or any other products, or separately, which punchboard 
or other lottery device is to be used or may be used in distributing 
or selling said salted nuts or other products to the general public. 

It is further ordered, That the said respondent shall within 60 days 
from the date of the service of this order upon him file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied therewith. 
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In THE MATTER OF 
WILLARD TABLET COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3100. Complaint, Apr. 8, 1937—Decision, Oct. 15, 1938 


Where a corporation engaged in sale and distribution of certain medicinal 
tablets, together with printed matter containing advice of a dietary and 
hygienic nature, together referred to as the “Willard Treatment,” and sold | 
to retail druggists and, to a relatively small extent, by mail direct to ulti- 
mate purchasers at price of $5 a bottle, along with which was included, 
as aforesaid, such printed matter with directions for diet, rest, and other 
hygienic measures, in competition with others engaged in sale and dis- 
tribution of medicinal and other preparations and products designed and 
intended for use in treatment of same ailments and conditions as those for 
which it recommended its aforesaid tablets and treatment, and including 
many who do not in any manner misrepresent their said preparations and 
products or therapeutic properties thereof or make any false statements in 
eonnection with sale and distribution of such preparations and products; in 
advertising its said preparation and treatment in newspapers and other t 
publications circulated between and among the various States and in 
bulletins distributed from its place of business to prospective purchasers 
in other States and in broadcasts from radio stations which conyeyed 
programs emanating therefrom to listeners in various States— 

(a) Represented, through statements there made and reproductions therein of 
purported testimonials, that its said tablets and aforesaid printed material 
sold together therewith, or treatment, constituted a competent and adequate 
cure or remedy for, and had substantial therapeutic value in the treat- 
ment of, stomach and duodenal ulcers due to hyperacidity, poor digestion, 
acid dyspepsia, sour or upset stomach, gaseousness, bloating, heartburn, 
constipation, bad breath, sleeplessness, headaches, and jaded appetite, when 
such conditions were due to or persisted because of excess acid, through 
such statements as “has brought definite relief to hundreds of such stomach 
sufferers everywhere,” “for stomach distress, such as heartburn, poor 
digestion, acid dyspepsia, and stomach ulcers, due to excessive acid. * * * 
has brought amazing relief to such stomach sufferers everywhere,” and 
“reports sent to us by those who have been seeking desperately to find 
relief from ulcers, and who finally found that prayed-for help in the 
Willard Treatment should prove an inspiration to every person so afflicted,” 
and through such purported testimonial statements, among others, as “T \ 
took about four bottles of the Willard Treatment, and I ean eat anything 
now and work hard every day * * * had ulcers of the stomach for 
fourteen years,” and “It is with great pleasure that I write you and thank 
you for what your wonderful treatment has done for me. I have suffered 
with ulcers of the stomach for the past eighteen years. I have taken 
many different kinds of medicine,” facts being said tablets and instructions 
or treatment were not a competent and effective remedy or cure for 
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stomach or duodenal ulcers, due to hyperacidity or to any other causes, 
and did not give definite relief from the disease as represented in state- 
ments and representations, and value thereof was limited to relief from the 
symptoms of distress; and 

(bo) Represented that its said tablets were compounded pursuant to an unique 
formula, and that said treatment was a remarkable or marvelous one for 
aforesaid ailments and conditions, and was more dependable than any 
other for correcting the same, through such statements as “This wnique 
formula has brought definite relief to hundreds,’ ete, “This marvelous 
treatment has brought amazing relief to such stomach sufferers every- 
where,” “There is probably no treatment more dependable for correcting 
those conditions At Once than the Willard Treatment,” facts being said 
tablets were not compounded from an unique formula, drugs employed 
therein were commonplace in medical literature and had been used for 
many years, singly and in combination, and said treatment was neither 
remarkable nor marvelous nor the most dependable one for correcting 
aforesaid ailments and conditions at once, or during any period of time, 
ailments, and conditions involved might be caused by reasons other than 
excess acid condition, which ordinary purchaser of its said preparation was 
incapable of determining with respect to existence or persistence of his own 
particular ailment or condition, and most dependable treatment for such 
conditions and ailments required that drugs and diet be varied from day 
to day in accordance with reaction of patient, and it was not equipped for 
and did not give such advice to purchasers of its said preparation ; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic into erroneous and mistaken belief that such false statements, repre- 
sentations, and advertisements were true, and that its said preparation 
and treatment possessed properties claimed and represented and would 
accomplish results indicated, and of causing substantial portion of such 
public, by reason of such erroneous and mistaken belief, to purchase sub- 
stantial quantities of its said preparations, and of thereby diverting trade 
unfairly to it from its said competitors in commerce who truthfully adver- 
tise the effectiveness and use of their respective preparations and products: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. T. H. Kennedy and Mr. John N. Wheelock for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Willard 
Tablet Co., Inc., a corporation, hereinafter referred to as respondent, 
has been and is now using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to said Com- 
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mission that a proceeding by it in respect thereof would be to the 
public interest, hereby issues its complaint stating its charges in 
that respect as ellos: 

Paracrarn 1. The Willard Tablet Co., Inc., is a corporation organ- 
ized, existing, and doing business under ciel iS virtue of the laws of 
the State of Delaware, and its principal place of business and legal 
address is 215 West Randolph Street, Chicago, Ill. 

Par. 2. Respondent is now, and has been for more than 3 years 
last past, engaged in the sale and distribution of a medicinal prepa- 
ration designated as “Willard Tablets” which is recommended for 
various and sundry diseases and ailments as will be more fully set 
out hereinafter. Respondent causes said product, when sold, to be 
shipped and transported in interstate commerce from its place of 
business, located in Chicago, Ill., to purchasers thereof located in 
various States of the United States other than the State of [linois. 
It now maintains, and has at all times mentioned herein maintained 
a constant current of trade in said product in commerce among and 
between the various States of the United States and the District of 
Columbia. 

Par. 3. Respondent, in the course and conduct of its business as 
aforesaid, is now, and at all times herein referred to has been, in 
active substantial competition with other corporations, firms, partner- 
ships, and individuals likewise engaged in the sale and distribution 
in commerce among and between the various States of the United 
States of other preparations prepared, manufactured, advertised, 
recommended, and sold for substantially the same purpose and use for 
which respondent’s product is advertised and sold. 

Par. 4. Respondent, in the course and conduct of its business as 
aforesaid, and for the purpose of inducing individuals to purchase 
said preparation, Willard Tablets, has advertised through radio 
broadcasts and has caused advertisements to be inserted in newspapers 
and other periodicals of general circulation throughout the United 
States, and has printed and circulated throughout the several States 
of the United States by United States mail and otherwise, to cus- 
tomers and prospective customers, certain advertising, folders and 
literature and other advertising matter, in all of which the respondent 
has caused its corporate name and the name of said product to be 


prominently and conspicuously displayed, and in which the following 
statements are made: 


This unique formula has brought definite relief to hundreds of such stomach 
sufferers everywhere. 

It explains the remarkable Willard Treatment for stomach distress, such as 
heartburn, poor digestion, acid dyspepsia, and stomach ulcers, due to excessive 
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acid. This marvelous treatment has brought amazing relief to such stomach 
sufferers everywhere. 

The Willard Treatment is intended for the relief of stomach and duodenal 
ulcers due to hyperacidity—poor digestion, acid dyspepsia—sour or upset stom- 
ach—gasiness—bloating—heartburn—constipation—bad breath—sleeplessness— 
headaches—jaded appetite, when these conditions are due to or persist because 
of excess acid 

The reports sent to us by those who have been seeking desperately to find relief 
from ulcers, and who finally found that prayed-for help in the Willard Treatment 
should prove an inspiration to every person so afflicted. 

There is probably no treatment more dependable for correcting these condi- 
tions At Once than the Willard Treatment. 


By way of quoting purported testimonials, the respondent states: 


I have started on my second treatment of Willard’s, and highly recommend it 
for stomach ulcers. I have been bothered with my stomach for about six years. 

I took about four bottles of the Willard Treatment, and I can eat anything now 
and work hard every day. I was in an awfully bad condition, but I believe I 
am entirely relieved. I had ulcers of the stomach for fourteen years. 

It is with great pleasure that I write you and thank you for what your wonder- 
ful Treatment has done for me. I have suffered with ulcers of the stomach for 
the past eighteen years. I have taken many different kinds of medicine. 

Before taking your Treatment, I suffered for five years with ulcers and gas. 
In fact, I suffered so much that I did not care to live any longer. 

Par. 5. All of the above statements, together with many other simi- 
lar statements appearing in respondent’s advertising and literature, 
purport to be descriptive of respodent’s product, Willard Tablets. In 
all of the respondent’s advertising matter and literature, the respond- 
ent represents, through the statements as above set out and through 
other statements of like import and effect, that said product is a com- 
petent treatment and an effective remedy for stomach and duodenal 
ulcers; that said preparation is a competent treatment for all stomach 
disorders; that said preparation is a competent treatment for hyper- 
acidity ; and that said preparation will correct an abnormal acid con- 
dition at once. 

Par. 6. The claims and representations made by the respondent 
with respect to the efficacy and therapeutic value of the preparation, 
Willard Tablets, are grossly exaggerated, false, and misleading. In 
truth and in fact, respondent’s product, Willard Tablets, is not a 
competent treatment for stomach and duodenal ulcers. Neither will 
it relieve the discomforts caused therefrom. Said preparation is 
not a competent treatment for stomach troubles or stomach dis- 
orders. Said preparation will not correct an abnormal acid con- 
dition at once or in any stipulated length of time. Said preparation 
is not a treatment. for the physical ailments above mentioned, nor 
is it a competent treatment for any physical ailment. Said prepara- 
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tion is no more than a remedy, and its value as a remedy is limited 
to cases of simple gastric hyperacidity. 

Par. 7. There are among respondent’s competitors many who 
manufacture and prepare medicines for stomach troubles, stomach 
disorders, stomach and duodenal ulcers, hyperacidity, hypoacidity, 
and abnormal acid conditions, and sell and distribute said prepara- 
tions to the purchasing public in commerce among and between the 
various States of the United States, and who in no way misrepre- 
sent the quality, efficacy, or therapeutic value of their product. 

Par. 8. Each and all of the false and misleading statements and 
representations made by the respondent in designating and describing 
its product, Willard Tablets, and the effectiveness thereof as here- 
inabove set out, in offering for sale and selling said products, were 
and are calculated to, and had and now have the tendency and 
capacity to mislead and deceive and do mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that all of said claims and representations are true. As a direct 
consequence of said mistaken and erroneous beliefs induced by 
respondent’s acts and representations as hereinabove set out, members 
of the purchasing public have purchased respondent’s product and 
thereby trade has been unfairly diverted to the respondent from 
those competitors referred to in paragraph 7 hereof. As a result 
of the aforesaid false and misleading representations, injury has 
been and is now being done by respondent to competition in com- 
merce among and between the various States of the United States 
and the District of Columbia. 

Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondent have been and are all to the injury and 
prejudice of the public and respondent’s competitors, and have been 
and are unfair methods of commerce within the meaning and intent 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 8th day of April 1937, issued 
and served its complaint in this proceeding upon respondent, Wil- 
lard Tablet Co., Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of 
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the allegations of said complaint were introduced by Thomas H. 
Kennedy, attorney for the Commission, and in opposition to the 
allegations of the complaint by John A. Nash, attorney for the re- 
spondent, before W. W. Sheppard, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral arguments of John N. Wheelock, attorney 
for the Commission, and John A. Nash, attorney for respondent; 
and the Commission, having duly considered the matter, and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Willard Tablet Co. is a corporation 
organized, existing, and doing business under the laws of the State 
of Delaware, and having its office and principal place of business 
at 215 West Randolph Street, in the city of Chicago, State of Ih- 
nois. Respondent was incorporated in 1932. Respondent has been 
engaged for 3 years last past in the sale and distribution of a medic- 
inal preparation designated as “Willard Tablets.” Respondent also 
distributes to the purchasers of such tablets certain literature con- 
taining advice of a dietary and hygienic nature. Respondent refers 
to the said preparation and such literature as the “Willard Treat- 
ment.” Respondent sells said preparation to members of the pur- 
chasing public situated in various States of the United States, and 
causes the said preparation, when sold by it, to be transported from 
its aforesaid place of business in the State of Illinois to the pur- 
chasers thereof at their respective points of location in the various 
States of the United States other than the State of [llinois. Re- 
spondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in commerce in said preparation among and 
between the various States of the United States. 

Par. 2. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States, 
with other corporations and with partnerships, firms, and individuals 
selling and distributing medicinal and other preparations and prod- 
ucts designed and intended for use in the treatment of the same 
ailments and conditions of the human body for which respondent 
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recommends the use of its said preparation. Among such compet- 
itors in said commerce are many who-do not, in any manner, mis- 
represent their said preparations and products or the therapeutic 
properties thereof, and who do not make any other false statements 
in connection with the sale and distribution of their respective 
preparations and products. 

Par. 3. The said preparation “Willard Tablets” contains the 
following ingredients : 
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To the above ingredients, respondent adds flavoring of peppermint 
and saccharin and a sweetening or filler of starch and tale which are 
without therapeutic value. The average dose recommended by the 
respondent is one tablet immediately after each meal three times a 
day. The tablet is a 37-grain tablet. The “Willard Tablets” are 
not manufactured by the respondent, but are compounded for the 
respondent by a laboratory pursuant to respondent’s special formula. 
Respondent bottles, packs, and distributes the said preparation. Ap- 
proximately seven-eighths of respondent’s aforesaid business is with 
retail drug stores, and approximately one-eighth of such business is 
done by mail direct to the ultimate purchaser. For the past 3 years 
the gross dollar value of respondent’s business has been approxi- 
mately $400,000 per annum. The said preparation is packed 100 
tablets to the bottle, and sells for $5 per bottle. Respondent dis- 
tributes to every purchaser of such tablets the aforesaid literature 
containing directions for diet, rest, and other hygienic measures. 

Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said preparation, the re- 
spondent has caused advertisements containing representations and 
claims with respect to the properties of said preparation and treat- 
ment, and the results that may be expected to be obtained from the 
use thereof, to be disseminated in newspapers and other publications 
having a circulation between and among the various States of the 
United States, in bulletins distributed from respondent’s aforesaid 
place of business to prospective purchasers of said preparation lo- 
cated in other States, and in continuities broadcast from radio stations 
which convey the programs emanating therefrom to the listeners 
thereto located in various States of the United States. The follow- 
ing statements and representations are typical of those made in the 
aforesaid advertisements : 
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This wnique formula has brought definite relief to hundreds of such stomach 
sufferers everywhere. 

It explains the remarkable Willard Treatment for stomach distress, such 
as heart-burn, poor digestion, acid dyspepsia, and stomach ulcers, due to — 
excessive acid. This marvelous treatment has brought amazing relief to such 
stomach sufferers everywhere. 

The reports sent to us by those who have been seeking desperately to find 
relief from ulcers, and who finally found that prayed-for help in the Willard 
Treatment should prove an inspiration to every person so afflicted. 

There is probably no treatment more dependable for correcting those con- 
ditions AT ONCE than the Willard Treatment. 


By way of quoting purported testimonials, the responded represented : 


I have started on my second treatment of Willard’s, and highly recommend 
it for stomach ulcers. I have been bothered with my stomach for about six 
years. 

I took about four bottles of the Willard Treatment, and I can eat anything 
now and work hard every day. I was in an awfully bad condition, but I 
believe I am entirely relieved. I had ulcers of the stomach for fourteen years. 

It is with great pleasure that I write you and thank you for what your 
wonderful Treatment has done for me. I have suffered with ulcers of the 
stomach for the past eighteen years. I have taken many different kinds of 
medicine. 

Before taking your treatment, I suffered for five years with ulcers and gas. 
In fact, I suffered so much that I did not care to live any longer. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of respondent’s preparation 
and treatment and its effectiveness in the treatment of various ail 
ments and conditions of the human body and the causes thereof, the 
respondent has represented, directly and by implication, that the 
Willard Tablets and the aforesaid literature containing certain 
dietary and hygienic advice, which is referred to by the respondent, 
jointly, with such tablets as the “Willard Treatment,” are a com- 
petent and adequate cure or remedy for, and have substantial thera- 
peutic value in the treatment of stomach and duodenal ulcers due to 
hyperacidity, poor digestion, acid dyspepsia, sour or upset stomach, 
gaseousness, bloating, heartburn, constipation, bad breath, sleepless- 
ness, headaches, and jaded appetite, when such conditions are due 
to or persist because of excess acid; that the Willard Treatment is 
a remarkable or marvelous treatment for the aforesaid ailments and 
conditions of the human body; that the Willard Tablets are com- 
pounded pursuant to an unique formula; that the Willard Treatment 
has brought definite relief to hundreds of persons suffering from the 
aforesaid ailments and conditions of the human body; that there is 
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no treatment more dependable for correcting the aforesaid ailments 
and conditions at once than the Willard Treatment. 

Par. 6. In truth and in fact, the Willard Tablets and the afore- 
said literature of respondent jointly referred to by respondent as 
the Willard Treatment are not a competent and effective remedy 
or cure for stomach or duodenal ulcers due to hyperacidity or to any 
other causes. 

Par. 7. In truth and in fact, the Willard Tablets or Treatment 
do not give definite relief in the sense that it gives relief from the 
disease, as is represented by the respondent in the aforesaid state- 
ments and representations, but the value of such preparation is 
limited to a relief from the symptoms of distress. 

Par. 8. The Willard Treatment is not a remarkable or marvelous 
treatment. The Willard Tablets are not compounded from an unique 
formula. The drugs employed in the Willard Tablets are common- 
place in medical literature and have been used for many years singly 
and in combination. 

Par. 9. The Willard Treatment is not the most dependable treat- 
ment for correcting the aforesaid ailments and conditions of the 
human body at once or during any period of time. The most de- 
pendable treatment for such ailments and conditions requires that 
the drugs and diet be varied from day to day in accordance with the 
reaction of the patient. The respondent is not equipped for and 
does not give such advice to the purchasers of its preparation. Such 
ailments and conditions may be caused by reasons other than an 
excess acid condition and the ordinary purchaser of respondent’s 
preparation is incapable of determining whether or not his particular 
ailment or condition is due to or persists because of excess acid. 

Par. 10. The use by the respondent of the foregoing false and mis- 
leading statements, representations, and advertisements, disseminated 
as aforesaid with respect to the Willard Tablets and Treatment, has 
had, and now has, the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and that respondent’s said prepara- 
tion and treatment possess the properties claimed and represented 
and will accomplish the results indicated, and causes a substantial 
portion of the purchasing public, because of said erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s said 
preparation. 
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As a result trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the effec- 
tiveness in use of their respective preparations and products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by John N. Wheelock, 
counsel for the Commission, and by John A. Nash, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Willard Tablet Co., Inc., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of a medicinal preparation designated as “Wil- 
lard Tablets,” and literature containing certain dietary and hygienic 
advice referred to jointly with such preparation as the “Willard 
Treatment,” or any other preparation or treatment of substantially 
the same composition and ingredients, sold under the above mentioned 
names or any other names, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from representing, directly 
or indirectly : 

(a) That such preparation or treatment is a competent and ade- 
quate cure or remedy for stomach and duodenal ulcers; 

(6) That such preparation or treatment will do more than produce 
a soothing effect on the irritations in the stomach caused by an excess 
acid condition or provide a temporary relief from the symptoms of 
distress caused by such condition ; 

(c) That such preparation or treatment will bring “definite relief,” 
unless such statement is qualified by the phrase, “relief from symp- 
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toms of distress,” equally conspicuous terms in direct connection with 
such representation ; 

(zd) That such preparation or treatment is “remarkable” or 
“marvelous” ; , 

(¢) That such preparation is compounded from an “unique” 
formula ; 

(7) That such treatment is more dependable than any other treat- 
ment for correcting the aforesaid ailments and conditions of the 
human body. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MarTrer oF 


G. H. MOSBY, INDIVIDUALLY, AND AS PRESIDENT OF 


THE VAN-TAGE MEDICINE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3055. Complaint, Feb. 10, 1937—Decision, Oct. 19, 1938 


Where an individual, president of a corporation engaged in manufacture, sale 


(a) 


(d) 


and distribution of a product known as Van-Tage, offered for similar 
purposes as medicines and preparations of concerns who do not expressly 
state, imply, or represent that their said products are invariably or uni- 
formly effective for the purposes for which represented and who truthfully 
represent the same to the public; and said corporation, in advertising their 
Said product to the public through printed pamphlets, leaflets, booklets, and 
other matter distributed among purchasers and prospective purchasers, and 
through enclosure thereof in cartons or containers of said product, and 
through radio broadcasts, and through agents who solicited druggists and 
others interested in purchase thereof and made representations in respect 
thereto— 

Represented that said preparation would, through action and effect thereof 
in the body in promoting and aiding the functioning of the stomach and 
digestive processes and of the liver, kidneys, bladder, and bowels, and 
through effect on said various organs as specified in varying detail, and 
elimination of impurities from the system, etc., bring relief from head- 
aches, skin eruptions, drowsy tired feeling, rheumatism, backache, and a 
variety of ailments and conditions attributed to, or associated with, the 
functioning of said various organs, and strengthen the nerves naturally, 
relieve neuritis, etc., and promote vigorous health and improve appear- 
ance, and “make you LOOK, ACT and FEEL like a DIFFERENT MAN 
or WOMAN, years younger than your real age,” facts being it would not 
act aS represented and claimed by them in aforesaid various and numer- 
ous ways, nor accomplish said various and numerous beneficial results set 
forth, including putting the rosy glow of health into one’s cheeks or making 
one look, act, and feel like a different person and years younger than his 
real age, and did not constitute a satisfactory or competent remedy, cure, 
or treatment for any of the conditions set forth; and 

Published, as further inducements to purchasing public, testimonials 
throughout the press of the country, depicting persons supposed to have 
made statements therein and attesting, or purportedly attesting, to the 
great benefits secured by them from preparation in question, through such 
typical statements as “I feel like a different person since I took VAN- 
TAGH, and I think everyone who suffers like I did should know about 
this Great Medicine!,” and invited reader, in connection with reproduction. 
of such testimonial, or purported testimonial, to ‘Read what she says 
about this New Medicine,” and “Find out how Van-Tage may HELP 
YOU!,” and “FINDS RELIEF FROM YEARS OF MISERY,” etc. facts. 
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being testimonials in question, reported to have been made, were paid 
for, and did not represent effect of a general use of product in question, 
and persons purportedly writing the same were not sufficiently skilled in 
diagnosis of human maladies, ills, and conditions accurately to state nature 
or extent of any effect obtained from use of said product ; 

With effect of misleading purchasing public into erroneous belief that afore- 
said various representations were true, and with result that such public, 
as a consequence of mistaken and erroneous beliefs induced by such false 
and misleading statements and representatons, purchased substantial vol- 
ume of their products and trade was unfairly diverted to them from com- 
petitors engaged in sale and distribution, or in manufacture, sale, and 
distribution, of such products in commerce and who truthfully represent 
the efficacy thereof: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Arthur Ff. Thomas, trial examiner. 

Mr. William L, Taggart for the Commission, 

Mr. Frank P. Doherty and Mr. William R. Gallagher, of Los 
Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that G. H. 
Mosby, an individual, and Van-Tage Medicine Co., Inc., a corpora- 
tion, hereinafter referred to as respondents, have been and are using 
unfair methods of competition in commerce, as “commerce” is de- 
fined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in.the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondents G. H. Mosby and Van-Tage Medicine 
Co. are now and have been engaged in business under the laws of 
the State of California. The said Van-Tage Medicine Co. is a cor- 
poration organized, existing, and doing business under the laws of 
the State of California. The principal offices are at 1265 North 
Vermont Avenue, Los Angeles, Calif. G. H. Mosby is its president 
and directs and controls the sales policies and business operations of 
the corporation. 

Par. 2. The respondents have been, and are now, engaged in the 
business of manufacturing, advertising, distributing, and selling cer- 
tain medical preparations to drug wholesalers, drug stores, and the 
public. The respondents cause their products, when sold, to be 
transported from their aforesaid place of business to the Pane ars 
thereof located in various States other than the State of California, 


VAN-TAGE MEDICINE CO., INC. 1089 
1087 Complaint 


and they maintain a constant course of trade in commerce in said 
product so distributed and sold by them. 

Par. 3. In the course and conduct of their said business, respond- 
ents have been, and are, in substantial competition with other cor- 
porations and with firms, individuals, and partnerships engaged in 
the distribution and sale of similar products, and other products in- 
tended and designated for similar use, in commerce among and be- 
tween the various States of the United States. 

Par. 4. The principal product marketed by the respondents is 
known and described as “Van-Tage.” In the operation of their 
business and for the purpose of inducing the purchase of said prod- 
uct on the part of members of the purchasing public, the respondents 
have made use of certain advertisements and literature such as 
booklets, pamphlets, circulars, show-window displays, newspaper ad- 
vertisements, and radio broadcasts, which represent as follows: 


WHAT IT IS! Van-Tage is a new, advanced medical compound of 30 of the 
Finest Medicinal Herbs, and not one a habit-forming drug. It is taken after 
meals and mixes with the food in one’s stomach, thus throwing off the poisons 
that foster stomach troubles and permitting the kidneys and liver to function 
properly. It acts within 10 minutes to stop gas and pains, soreness, bloat and 
belching. It will not gripe or nauseate you like ordinary liver medicines. It 
will work the bile from the liver as black as ink. At the same time Van-Tage 
drives the poisons from the kidneys and relieves backaches, bladder irritation 
and weakness. Often relieves children from bed-wetting in a few days. 
Strengthens the nerves by natural means. 

Now, whether Van-Tage will help you as it has thousands of others— 
whether it will end your suffering in a day or a week—remains to be seen. 
But in light of what it has done for others, it is surely a mistake not to try 
it for 25 cents, only a fraction of its worth. This introductory offer is good 
Friday and Saturday only, so read the rest of this announcement and act at 
once. Do this in fairness to yourself, your family. 

WHAT IT WILL DO! Van-Tage will cleanse your bowels (gradually—not 
drastic or severe) as they were NEVER CLEANSED BEFORE. 

It will bring out awful gases and impurities (frequently from the first dose) 
which may have been inside of you a long time causing you many days of 
misery with headaches, dizzy spells, skin eruptions and lazy, drowsy, tired 
feeling. 

Van-Tage will relieve acid conditions and make the digestive organs Sweet 
and clean and give complete relief from indigestion, bloating, sour stomach, 
shortness of breath and dyspepsia. 

It will give you the greatest appetite you EVER HAD IN YOUR LIFE. 

Van-Tage will act as a diuretic to sluggish kidneys and flush out qualities 
of impurities that may have become damned up inside, causing BACKACHE, 
SHARP PAINS and RISING at NIGHT. 

It will make your liver more active; will clear away old bile deposits, thus 
relieving spells of biliousness and sick headacke. 
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Rheumatism is often caused by acid arising from stomach hyperacidity. 
Neuritis is also many times traceable to an acid stomach which poisons the 
nerves. 

It WILL clean up skin eruptions that are caused by the impurities in the 
organs, will overcome the sallowness or “muddiness” that is due to a sluggish 
liver and will put the ROSY GLOW of HEALTH into your cheeks. Van-Tage 
will act on your stomach, liver, kidneys, and bowels, build up in general 
and make you LOOK, ACT and FEEL like a DIFFERENT MAN or WOMAN, 
years younger than your real age. 

In truth and in fact the use of respondents’ product Van-Tage will 
not throw off the poisons that foster stomach troubles and permit the 
kidneys and liver to function properly. It will not act within 10 
minutes to stop gas and pains, sourness, bloat, and will not work the 
bile from the liver as black as ink, drive the poisons from the kidneys, 
relieve backaches, bladder irritation, and weakness. It will not 
strengthen the nerves by natural means and is not considered as hay- 
ing any value in the treatment of enuresis. It will not bring out awful 
gases and impurities, which may have been inside of a person a long 
time, causing him many days of misery with headaches, dizzy spells, 
skin eruptions, and lazy, drowsy, tired feeling. It will not relieve acid 
conditions and make the digestive organs sweet and clean and give 
complete relief from indigestion, bloating, sour stomach, shortness of 
breath and dyspepsia. It will not flush out quantities of impurity 
(from the kidneys) that may have become dammed up inside, causing 
backache, sharp pains, and rising at night. It will not make a per- 
son’s liver more active, clear away old bile deposits, thus relieving 
spells of biliousness and sick headache. It will not relieve the causa- 
tive factors of rheumatism and neuritis. It will not clear up skin 
eruptions that are caused by the impurities in the organs, and will not 
overcome the sallowness or muddiness that is due to sluggish liver or 
put the rosy glow of health into your cheeks. It will not act on a 
person’s stomach, liver, kidneys, and bowels, build him up in general 
and make him look, act, and feel like a different man or woman, years 
younger than his real age. It is not a satisfactory or competent 
remedy, cure, or treatment for any of the conditions set forth herein. 

Par. 5. Likewise, in the course and conduct of their said business, 
respondents, in marketing their product, use in connection with the 
above statements pictures of persons who, it is claimed, have secured 
benefit from the use of the respondents’ product. 

The advertising literature herein referred to is distributed to mem- 
bers of the public through the means hereinbefore set forth. The re- 
spondents in marketing their product use in connection with the above 
statements pictures of persons with testimonials in connection with 
said pictures such as: 
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Mrs. G. A. Ferebee, of Eugene, Oregon, who says of Van-Tage: “Here is one 
medicine that really helps a person. I gladly endorse it to all poor sufferers.” 

“T would choke and strangle in my bed at night with stomach gas. But now 
Van-Tage has relieved me. It’s wonderful.”—Mrs. H. Dreher, 1025 Florida St., 
Los Angeles. 

Mrs. L. B. Guild, widely-known lady of Hume Court, Portland, who says: “I 
feel like a new person since I took Van-Tage. I simply can’t praise this great 
medicine enough.” 

Mr. N. B. Denney, of 16th Ave., Portland, who says: “Van-Tage is the only 
medicine that ever helped my rheumatic pains and swelling. It was a blessing to 
me.” 

Tn truth and in fact the said statements reported to have been made 
by individuals, who have secured benefit from the use of the respond- 
ent’s product, are paid testimonials and do not represent the effect of 
a general use of said product, and the persons purportedly writing 
said testimonial letters are not sufficiently skilled in the diagnosis of 
human maladies, ills, and conditions to accurately state the nature or 
extent of any effect obtained from a use of said products. 

Par. 6. The aforesaid false and misleading statements and repre- 
sentations as used by the respondents in offering for sale, and selling 
their product as herein described, in commerce as herein set out, have 
had, and do now have, the tendency and capacity to, and do, mislead 
and deceive members of the purchasing public into the erroneous and 
mistaken belief that said representations are true and into the pur- 
chase of substantial quantities of respondents’ product on account of 
said erroneous and mistaken beliefs induced as aforesaid. As a result 
thereof trade is unfairly diverted from competitors of respondents 
who do not, in the sale and distribution of their respective products, 
make use of the same or similar misrepresentations. In consequence 
thereof injury has been, and is now being done by respondents to com- 
petitors in commerce among and between the various states of the 
United States. 

Par. 7. The methods, acts, and practices of respondents herein set 
forth are all to the prejudice of the public and respondents’ competi- 
tors as hereinabove alleged. Said methods, acts, and practices con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Revort, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 10, 1937, issued, and on 
February 25, 1937, served its complaint in this proceeding upon the 
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respondent, G. H. Mosby, individually and as president of the Van- 
Tage Medicine Co., Inc., a corporation, charging them with the use 
of unfair methods of competition in commerce, in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by Wil- 
liam L. Taggart, attorney for the Commission, before Arthur F. 
Thomas, an examiner of the Commission theretofore duly designated 
by it. Thereafter, on August 23, 1938, the respondents submitted an 
answer to the complaint, in which answer respondents admitted all of 
the material allegations of fact set forth in said complaint to be true 
and stated that it waived all intervening procedure and further hear- 
ing of said facts set forth in said complaint, and that without further 
evidence or other intervening procedure the Commission might issue 
and serve upon them findings as to the facts and conclusion, and an 
order to cease and desist from the violations of law charged in the 
complaint. The Commission, by order entered herein, substituted said 
answer dated August 23, 1988, in lieu of the original answer to the 
complaint filed on March 17, 1937. Thereafter, the proceeding reg- 
ularly came on for final hearing before the Commission on said com- 
plaint, answer dated August 23, 1938, and testimony and other evi- 
dence, and the Commission having duly considered the matter, and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, G. H. Mosby, is an individual and 
has been engaged in business as such, and as president of the Van- 
Tage Medicine Co. His present office is located at 1265 North Ver- 
mont Avenue, Los Angeles, Calif. 

The Van-Tage Medicine Co., Inc., is a corporation, organized, exist- 
ing, and doing business under the laws of the state of California, 
with its principal office at 1265 North Vermont Avenue, Los Angeles, 
Calif. G. H. Mosby has been its president and has directed and 
controlled the sales policies and business operations of the corporation. 

The respondents are, and for the past several years have been, 
engaged in the manufacture, sale and distribution of a product known 
as Van-Tage, which consists of the following ingredients: 
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’ Pounds Grains 

Ingredient per batch per bottle 

MandrakevRaotsuee es Mitel ay tif ne Deri. J 2% 7 
Castanea Oa cradan setae fel. fo) Go etn ieee... 10 28 
(ORATION See 0 Skee ee Or 2 ee eg om eel Peer 6 16.8 
Hal WaVgnl lL os i rd Oe ae eee nee 92 ee 4 We 2 
OMI has des sen Sot ep ana ale came I apa hl te 6 16. 8 
Poplars Bark eee eee eee Pee ree ee ee 8 8 22. 4 
PSPC COWINOG Ue ree. ae. Ser TS. = ibe tears 4 aS 2 
Samca ens sees Se Be ee st ee So) le AE Bae 8 22. 4 
WTO! GUNS ae ee SS See eR ee tea: 2 5. 6 
SONGS Saw eae ee eee 4 ee2 
TEYWIUES. Tg vCOOS Re ee ce ok Sl ec i tg le 3 8. 4 
Voller [Dyers te |) 8 aap aS Be RP ak Oe eee 5 14 
i Singhe Solna ae 2s eae) he De a ee ee ee 4 11.2 
Blige Ooin@n ies 92 225 «ok ee ee ee 7 19. 6 
ESI dah KEEN Mae BANOO cheek St pe ea ek ao 8 22. 8 
SiOUCminels as aoe ee ee 8 22.8 
ESIC OG eee eee en SD Se he rms Se er 6 16. 8 
ACES Dp De leera sae a eee nes Peewee ene ee 4 fine 
SENSES tis SOT gece RE ea ro gl ea Et le a leap 4 ie 
PNIGST ES 2, acta se epee Raa tot ling ping ec A 2 5. 6 
ESL SISSC Wee et ee ee NS OLE eee ee ets 4 11.2 
Goldens senses aw eeerie wey eee ee Le Ne ee 34 PAM 
EN OS ee me cc ool i a i Mee et als le tee Se eae Sa 2 5. 6 
SOG enZ On tem tas 2 ae Le Lee ee he 3% 8. 4 
Gul CAC Cnt: ere wee eee ne Sete re we eee eo 3% 8. 4 
PotassluinmmelOdidess= =e aa nee eee eee 2% 7 
SponeyaGranular bepsine sss) ese. 2225 F wae s one 2 5. 6 
Glycerin cs C nee eer ee ee he ee eee eee ee 10 gal. 4, 096FZ 
Carine epee eee eee eee ee A EE Be aes se aoe 2 gal 49. 152M 
OiPRepperininte= eee a ee ee 2 02. . 884M 


Respondents cause the product when sold to be transported from 
their aforesaid places of business to purchasers thereof located at 
points in the various States of the United States other than the State 
of California and in the District of Columbia. In the course and 
conduct of said business, respondents have been and are in substantial 
competition with other corporations and with individuals, partner- 
ships, and corporations similarly engaged in offering for sale and 
selling in commerce among and between the various States of the 
United States, products, which consist of some and all of the ingredi- 
ents of respondents’ product set out herein, some of which are used 
for the purposes for which respondents recommend that their product 
be used. 

Respondents advertise said product to the public through printed 
pamphlets, leaflets, booklets, and other printed matter which they 
distribute among purchasers and prospective purchasers, and through 
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radio broadcasts. The advertising matter, in addition to being dis- 
tributed generally, is placed in a carton or container in which said 
product is marketed. Respondents, as an advertising medium, also 
employ agents who call upon druggists and others interested in the 
purchase of the product and make representations in addition to those 
in the printed matter, and by other verbal representations. 

A newspaper advertisement which appeared in the Oklahoman, a 
daily newspaper, issue of January 1, 1987, is typical of advertisements 
which have appeared at different times in newspapers circulated be- 
tween and among the various States of the United States and the 
District of Columbia. Under a picture of G. H. Mosby appears the 
following statement : 


WHAT IT IS! Van-Tage is a new, advanced medical compound of 30 of the 
Finest Medicinal Herbs, and not one a habit-forming drug. It is taken after 
meals and mixes with the food in one’s stomach, thus throwing off the poisons 
that foster stomach troubles and permitting the kidneys and liver to function 
properly. It acts within 10 minutes to stop gas and pains, sourness, bloat and 
belching. It will not gripe or nauseate you like ordinary liver medicines. It will 
work the bile from the liver as black as ink. At the same time Van-Tage drives 
the poisons from the kidneys and relieves backaches, bladder irritation and 
weakness. Often relieves children from bed-wetting in a few days. Strengthens 
the nerves by natural means. 

Now, whether Van-Tage will help you as it has thousands of others—whether 
it will end your suffering in a day or a week—remains to be seen. But in 
light of what it has done for others, it is surely a mistake not to try it for 
25 cents, only a fraction of its worth. This introductory offer is good Friday 
and Saturday only, so read the rest of this announcement and act at once. Do 
this in fairness to yourself, your family. 

WHAT IT WILL DO! Van-Tage will cleanse your bowels (gradually—not 
drastic or severe) as they were NEVER CLEANSED BEFORE. 

It will bring out awful gases and impurities (frequently from the first dose) 
which may have been inside of you a long time causing you many days of misery 
with headaches, dizzy spells, skin eruptions and lazy, drowsy, tired feeling. 

Van-Tage will relieve acid conditions and make the digestive organs sweet 
and clean and give complete relief from indigestion, bloating, sour stomach, 
shortness of breath and dyspepsia. 

It will give you the greatest appetite you BVER HAD IN YOUR LIFR. 

Van-Tage will act ag a diuretic to sluggish kidneys and flush out quantities 
of impurities that may have become dammed up inside, causing BACKACHE, 
SHARP PAINS and RISING at NIGHT. 

It will make your liver more active; will clear away old bile deposits, thus 
relieving spells of biliousness and sick headache. 

Rheumatism is often caused by acid arising from stomach hyperacidity. 
Neuritis is also many times traceable to an acid stomach which poisons the 
nerves, 

It will clean up skin eruptions that are caused by the impurities in the 
organs, will overcome the sallowness or ‘“muddiness” that is due to sluggish 
liver and will put the ROSY GLOW of HEALTH into your cheeks. Van-Tage 
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will act on your stomach, liver, kidneys, and bowels, build you up in general 
and make you LOOK, ACT, and FEEL like a DIFFERENT MAN or 
WOMAN, years younger than your real age. 

As further inducements to the purchasing public, respondents pub- 
lish testimonials throughout the press of the country with pictures 
of persons who are supposed to have made the statements contained 
therein. Typical of these testimonials is one appearing in the San 
Antonio Evening News, August 10, 1937: 

“I feel like a different person since I took VAN-TAGH, and I think everyone 
who suffers like I did should know about this Great Medicine!” Says Mrs. 
Elizabeth Eckardt, of 4814 W. Travis St., San Antonio. Van-Tage is the 
Amazing New Compound of Natural Herbs and Other Medicinal Agents now 
being introduced to the local public at the Walgreen Drug Store, 300 E. 
Houston St. Mrs. Hekardt’s complete testimonial, in which she describes the 
amazing relief Van-Tage gave her, is published below. Read what she says 
about this New Medicine. Find out how Van-Tage may HELP YOU! 


Finds relief from years of misery 
* * * * * * * 


It helps to clear away poisonous wastes 

Par. 2. The use of the product as set forth in the different means 
of advertising, according to the record in this case, will not throw 
off the poisons that foster stomach troubles and permit the kidneys 
and liver to function properly. It will not act within 10 minutes, 
or any other fixed period of time, to stop gas and pains, sourness, 
bloat, and will not work the bile from the liver as black as ink, drive 
the poisons from the kidneys, relieve backaches, bladder irritation, and 
weakness. It will not strengthen the nerves by natural means and is 
not considered as having any value in the treatment of enuresis. It 
will not bring out awful gases and impurities, which may have been 
inside of a person a long time, causing him many days of misery 
with headaches, dizzy spells, skin eruptions, and lazy, drowsy, tired 
feeling. It will not relieve acid conditions and make the digestive 
organs sweet and clean and give complete relief from indigestion, 
bloating, sour stomach, shortness of breath, and dyspepsia. It will 
not flush out quantities of impurity (from the kidneys) that may 
have become dammed up inside, causing backache, sharp pains, and 
rising at night. It will not make a person’s liver more active, clear 
away old bile deposits, thus relieving spells of biliousness and sick 
headache. It will not relieve the causative factors of rheumatism 
and neuritis. It will not clear up skin eruptions that are caused by 
the impurities of the organs, and will not overcome the sallowness 
or muddiness that is due to sluggish liver or put the rosy glow of 
health into your cheeks. It will not act on a person’s stomach, liver, 
kidneys, and bowels, build him up in general and make him look, 
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act, and feel like a different person, years younger than his real age. 
It is not a satisfactory or competent remedy, cure or treatment for 
any of the conditions set forth herein. 

The testimonials reported to have been eas by individuals who 
have secured benefit from the use of the respondents’ product are 
paid testimonials and do not represent the effect of a general use of 
said product, and the persons purportedly writing said testimonial 
letters are not sufficiently skilled in the diagnosis of human maladies, 
ills, and conditions to accurately state the nature or extent of any 
effect obtained from a use of said product. 

Par. 3. Many of respondents’ competitors who sell and distribute, 
or manufacture, sell, and distribute similar products or the ingre- 
dients thereof in commerce do not in any way misrepresent the effec- 
tiveness of their products or the ingredients thereof or their efficacy 
for human ills. 

There are now and for several years last past have been individ- 
uals, partnerships, and corporations who have been offering for sale 
and selling in interstate commerce medicines and preparations of 
various kinds for similar purposes as that of respondents’ without 
stating expressly or implying or representing that their products are 
invariably or uniformly effective for the purposes for which they 
are represented. There are now and for several years last past 
have been individuals, partnerships, and corporations offering for 
sale and selling in interstate commerce medicines and other prepara- 
tions for similar use by individuals which are truthfully repre- 
sented to the public. 

The use by respondents of the representations set forth above have 
had and now have a capacity and tendency to and do mislead the 
purchasing public into the erroneous belief that said representations 
are true. As a consequence of the mistaken and erroneous beliefs 
induced by the false and misleading statements and representations 
above referred to, the purchasing public has purchased a substantial 
volume of respondents’ products, with the result that trade has 
been unfairly diverted to respondents from competitors engaged in 
the business of selling and distributing such products in said com- 
merce, or in the manufacture and sale and distribution of such 
products in said commerce, who truthfully represent the efficacy of 
their products, 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of com- 
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petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence taken before Arthur F. Thomas, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint, and the substituted answer of respondents, 
in which answer respondents admit all the material allegations of 
fact set forth in said complaint to be true, and state that the Com- 
mission may, without taking further testimony or any other inter- 
vening procedure, enter and issue its findings as to the facts and 
conclusion and order to cease and desist, and the Commission, having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

Tt is ordered, That the respondents, G. H. Mosby, individually, and 
as President of the Van-Tage Medicine Co., Inc., and the Van-Tage 
Medicine Co., Inc., a corporation, their representatives, salesmen, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of Van-Tage, a medical product or preparation, or any other product 
of similar design and for substantially the same uses and purposes, 
whether sold under said name or any other name, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Representing that the use of the product will throw off poisons 
that foster stomach trouble and permit the kidneys and liver to func- 
tion properly; that it will act within 10 minutes, or any other fixed 
period of time, to stop gas and pains, sourness, or bloat, and will work 
the bile from the liver as black as ink, drive the poison from the 
kidneys, relieve headaches, bladder irritation, and weakness, or is a 
remedy for any of these troubles in man or woman. 

2. Representing that it will strengthen the nerves by natural 
means and is considered as having value in the treatment of enuresis, 
that it will bring out gases and impurities, which cause many days 
of misery with headaches, dizzy spells, skin eruptions, lazy, drowsy, 
tired feeling, or is a remedy for any of these troubles in man or 
woman. 

3. Representing that it will relieve acid conditions, and make the 
digestive organs sweet and clean, and give complete relief from 
indigestion, bloating, sour stomach, shortness of breath, and 


dyspepsia. 
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4, Representing that it will flush out quantities of impurities from 
the kidneys that may have become dammed up inside a person, caus- 
ing backache, sharp pains, and rising at night, that it will make a 
person’s liver more active, clear away old bile deposits, thus relieving 
spells of biliousness and sick headache. 

5. Representing that it will relieve rheumatism and neuritis; that 
it will clear up skin eruptions that are caused by impurities in the 
organs, and will overcome the sallowness or muddiness that is due 
to sluggish liver, and put the rosy glow of health into the cheeks; 
that it will act on a person’s stomach, liver, kidneys, and bowels, build 
a person up in general and make him (or her) look, act, and feel like 
a different man (or woman), years younger than his (or her) real age. 

6. Representing that it is a satisfactory or competent remedy, cure, 
or treatment for any of the conditions set forth herein. 

7. Representing, through paid testimonials, the effect of a general 
use of said product upon persons not sufficiently skilled in the diag- 
nosis of human maladies, ills, and conditions, to accurately state 
the nature or extent of any effect obtained from a use of said product. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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THE WEBB CRAWFORD COMPANY ET AL. 


COMPLAINT, FINDINGS, CONCLUSION, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF PARAGRAPH (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3214. Complaint, Aug. 26, 193?7—Decision, Oct. 20, 1938 


DISCRIMINATING IN PriceE—C Layton Act, Sec. 2 (c)—Buyer “BroKkERAGE” Pay- 
MENTS—BUYER CONTROLLED BROKERS 


The payment of brokerage to, and the receipt thereof by, a broker upon the 
purchases of a buyer possessing the power of control over such broker, or 
in whose behalf such broker acts, is a practice which Congress deemed to be 
an inherently unfair trade practice and specifically and unconditionally 
proscribed by said paragraph of said Act. 


DISCRIMINATING IN PRICE—CLAYTON AcT, SEc. 2 (c)—BUYER “BROKERAGE” Pay- 
MENTS—WHERE CORPORATE OWNERS BUYER “BROKERAGE” RECIPIENTS ON CoR- 
PORATE PURCHASES—CORPORATE ENTITY FICTION—AVAILABILITY AS SAVING 


The payment of brokerage to, and the receipt thereof by, buyers on their own 
purchases, whether the same is paid directly to the buyers or transmitted to 
them through intermediaries, is a practice which Congress deemed to be an 
inherently unfair trade practice and specifically and unconditionally pro- 
scribed by said paragraph of said act, and while a corporate buyer, de facto 
owners of which receive so-called brokerage payments on its purchases, may 
for some purposes be considered a legal entity distinct from the members 
who compose it, that distinction is a fiction of the law which is disregarded 
when it is urged to an intent and purpose which is not consonant with the 
reason and policy of the law. 


DISCRIMINATING IN PRIcE—CLAYTON AcT, SEC. 2 (c)—Buyerr “BROKERAGE” Pay- 
MENTS—“SERVICES RENDERED’ CLAUSE—APPLICABILITY 


The “services rendered” clause of said paragraph of said Act does not set up 
conditions upon which brokerage may be paid by sellers either to buyers or 
to their intermediaries, agents, or representatives, upon the buyers’ own 
purchases, and in such a case no selling services whatsoever could, in law, 
be rendered to sellers in connection with the purchases of the buyer, by 
either the broker controlled and owned by and acting in its behalf, or by the 
buyer directly, or by any agent, representative or employee of either such 
broker or buyer, within the meaning of said paragraph of such act. 


DISCRIMINATING IN PRiceE—CLAYTON AcT, Sec. 2 (c)—BuyYeErR “BROKERAGE” PaAy- 
MENTS—COMPETITIVE EFFECT—WHETHER ADVERSE PREREQUISITE 


While it may appear that payment of so-called brokerage fees or commissions 
by sellers to, or receipt thereof by, buyer-owned and controlled broker upon 
buyer’s purchases has injured competition between such sellers and between 
such broker and buyer and their respective competitors, such fact need not 
be considered by Commission in arriving at conclusion of violation of para- 
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graph in question, since, as a matter of law, it is unnecessary for an 
injurious effect upon competition to be shown in proceedings instituted 
thereunder. s 


DISCRIMINATION IN PrIicE—CLAytTon Act, SEC. 2(C)—BUYER “BROKERAGE” PAy- 
MENTS—WHERE RECIPIENT BROKERAGE CONCERN OWNED BY CORPORATE BUYER- 
OWNERS—AS BuYER INTERMEDIARY, AND VIOLATION OF PARAGRAPH IN LAW AND 
IN Fact 


Where various concerns competitively engaged in sale to corporation which, 


(a) 


(1) as largest wholesale grocer in territory served by it, was in active 
competition with others therein engaged, and of which (2) the three 
general officers, actively engaged in management and operation thereof, 
and owners of over 95 percent of its stock, constituted partner owners of 
a general merchandise brokerage concern, and which latter (3) was man- 
aged by minority stockholder in said corporate wholesale grocer, and 
brother of one of said individuals, and office of which (4) was located in 
building or space of aforesaid corporation, and through which (5) Said 
wholesale grocer ordered substantial quantity of goods and merchandise, 
and to which, when not disadvantageous, (6) it gave preference in ordering 
its requirements on all occasions when it had connections with concerns 
selling required commodities, and which, (7) as thus engaged, was in 
active competition with other merchandise brokers endeavoring to sell 
commodities of their respective seller accounts to said corporate wholesale 
grocer and competitors thereof— 

Paid to such brokerage concern, on all transaction of purchase and sale 
for which orders had been placed by said corporate wholesale grocer 
through said concern, and in connection with which transactions said 
concern acted for and in behalf of said corporate wholesale grocer only 
and under its sole control, and did not represent or act for or in behalf of 
or under control of sellers nor render same any brokerage or selling or 
other services in connection with sale of commodities to or purchase 
thereof by said corporate wholesale grocer, or benefits, if any, other than 
incident to its aforesaid buyer-controlled activity, so-called brokerage fees 
or commissions ranging from 1 percent to 5 percent on each purchase, and 
amounts constituting, in the aggregate, from 75 percent to 85 percent of 
said brokerage concern’s total income; and 


Where said individuals, officers, as aforesaid, and owners, substantially, of 


(b) 


said corporate wholesale grocer, and owners, with said manager, of over 
99 percent of the stock thereof, and partner-owners of said brokerage con- 
eern, and who, as such corporate officers, had no knowledge pertinent to 
demand or requirements or seller obligations not equally available to 
them as such partner-owners, and who, as such corporate officers, could 
have performed any function performed as such partner brokers 
Received, as periodically distributed, profits resulting from receipts of 
aforesaid so-called brokerage fees or commissions paid by said various 
Sellers, upon purchases of commodities made, as hereinbefore deseribed, 
by said corporate wholesale grocery buyer, which sold, at cost and below 
prevailing market prices, commodities thus purchased; 


With result that effect of such payment of so-called brokerage fees or com- 


missions by sellers to, and receipt thereof by, such brokerage concern upon 
purchases of said corporate wholesale grocer buyer, was to cause and 
continue to cause substantial injury to competition between— 
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(1) Those sellers who had granted and paid such so-called brokerage fees. 
or commissions to said brokerage concern and those sellers who had 
refused to do so, in that there had been and would continue to be a 
diversion of said corporate wholesale grocer buyer’s business from the 
latter to the former; 

(2) Said brokerage concern and competing merchandise brokers, in that said 
corporate wholesale grocer buyer admittedly gave preference to said 
brokerage concern when not disadvantageous for it to do so, resulting in 
diversion of trade to it from others on occasions when competing brokers 
represented sellers offering commodities of like grade, quality, and price 
to those offered by such various sellers represented by said brokerage 
concern, and in that ability of such brokerage concern to obtain business 
of said corporate wholesale grocer buyer, because of relationship which 
existed between them, made more accessible to its selling accounts; and 

(8) Said corporate wholesale grocer buyer, and its competitors in the resale 
of commodities, upon the purchase of which it, in effect, received so-called 
brokerage fees or commissions, in that it, through receipt of said so-called 
brokerage fees or commissions, was enabled to, and in effect did, purchase 
commodities at prices substantially lower than prices at which its com- 
petitors could, and did, purchase same commodities from same sellers, and 
it was thereby enabled to resell said commodities at prices substantially 
lower than prices at which its competitors could resell same: 

Held, That payment of so-called brokerage fees or commissions to, and receipt 
thereof by, said brokerage concern upon purchases of said corporate 
wholesale grocer buyer, under circumstances set forth, constituted, in fact 
and in law, payment of so-called brokerage fees or commissions to, and 
receipt thereof by, latter, within meaning of said paragraph of said act, 
and such payment by sellers of so-called brokerage fees or commissions in 
substantial amounts to, and receipt thereof by, said corporate brokerage 
concern, said corporate wholesale buyer, and said individuals, upon pur- 
chases of such corporate buyer, constituted violation of Paragraph (c) of 
Section 2 of an Act of Congress approved Oct. 15, 1914, as amended by 
Act approved June 19, 1936. 


Before Mr. John J. Keenan, trial examiner. 

Mr. John Darsey for the Commission. 

Green & Michael, of Athens, Ga., and Watkins, Grant & Watkins, 
of Atlanta, Ga., for The Webb Crawford Co. and Daniel Broker- 
age Co. 

Langston, Allen & Taylor, of Goldsboro, N. C., for Charles F. 
Cates & Sons, Inc. 

Milling, Godchaux, Saal & Milling, of New Orleans, La., for God- 
chaux Sugars, Inc. and Myles Salt Co., Ltd. 

Monroe & Lemann, of New Orleans, La., for J. Aron & Co., Inc. 

Stearns & Jones, of Chicago, Lll., for Morton Salt Co. 

Bank & Scribner, of Washington, D. C., for Shotwell Manufac- 
turing Co. 

185514™—40—VoL. 27 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved October 
15, 1914 (the Clayton Act), as amended by an Act approved June 19, 
1936, Public 692 (the Robinson-Patman Act) ; the Federal Trade Com- 
mission hereby issues its complaint against the respondents herein 
named, stating its charges in respect thereto as follows: 

Paracrary 1. Respondent, The Webb Crawford Co., is a Georgia 
corporation having its principal place of business and wholesale gro- 
cery warehouse at Athens, Ga. It is, and has been, engaged in the 
business of buying groceries and allied products, and selling the same 
at wholesale to retail customers located within the State of Georgia. 
The officers and stockholders together with the number of shares of 
stock owned by each are as follows: 

Ed. D. Wier, president, 224 shares; 

E. L. Wier, vice president, 82 shares; 

Carter W. Daniel, secretary-treasurer, 388 shares; 

C. R. Daniel, manager, 32 shares; 

R. E. Fain, stockholder, 6 shares. 

Par. 2. The indvidual respondents, Carter W. Daniel, Ed. D. 
Wier, and E. L. Wier, trading under the firm name and style “Daniel 
Brokerage Co.,” a partnership, have their principal place of business 
in the city of Athens, State of Georgia, and in the same building as 
the respondent, The Webb Crawford Co., and are the tenants of the 
said Webb Crawford Co. Said individual respondents are the same 
individuals above named as secretary-treasurer, president and vice 
president, respectively, of The Webb Crawford Co. and own 50 per- 
cent, 25 percent, and 25 percent interests, respectively, in said partner- 
ship. They engage in the business of merchandise brokers, acting 
as intermediaries in the purchase of goods, wares and other commodi- 
ties, including groceries and allied products from the various seller 
respondents hereinafter named, on behalf of the aforesaid Webb Craw- 
ford Co. and other wholesale buyers who are not included herein as 
respondents. The Webb Crawford Co., the stock of which is 93 per- 
cent owned and which company is wholly controlled, as aforesaid, by 
these individual respondents, is the largest customer of the Daniel 
Brokerage firm and it purchases a substantial portion of its require- 
ments through the agency of said brokerage firm. 

Par. 3. Respondent Charles F. Cates & Sons, Inc., is a North Caro- 
lina corporation engaged as a packer of pickles and preserved fruits, 
having its principal place of business at Faison, N. C. 

Par. 4. Respondent Godchaux Sugars, Inc., is a Louisiana corpora- 
tion, having its principal place of business in the Masonic Temple 
Building, New Orleans, La. 
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Par. 5. Respondent J. Aron & Co., Inc., is a Louisiana corporation, 
having its principal place of business at 416 Poydras Street, New 
Orleans, La. 

Par. 6. Respondent Myles Salt Co., Ltd., is a Louisiana corporation, 
having its principal place of business at 1048 Constance Street, New 
Orleans, La. 

Par. 7. Respondent Morton Salt Co. is an Illinois corporation, 
having its principal place of business at 208 West Washington 
Street, Chicago, Ill. 

Par. 8. Respondent J. D. Johnston, Jr., Co. is a manufacturer of 
peanut butter, having its principal place of business at Brundidge, Ala. 

Par. 9. Respondent The Shotwell Manufacturing Co. is a manu- 
facturer of confectionery specialties, having its principal place of 
business at 3501 West Potomac Avenue, Chicago, III. 

Par. 10. Respondent Cincinnati Soap Co. is a manufacturer of 
soaps having its principal place of business at 209 West Seventh 
Street, Cincinnati, Ohio. 

Par. 11. Respondent Jackson Hay Co. is a wholesale distributor of 
hay, having its principal place of business at Jackson, Mich. 

Par. 12. The various respondents named and described in the 
above paragraphs numbered 3 to 11 inclusive, individually, and as a 
group representative of a class of sellers too numerous to be sepa- 
rately named herein or to be brought before the Commission in this 
proceeding without manifest inconvenience and delay, all of whom are 
hereinafter designated and referred to as “seller respondents,” are 
engaged in the sale and distribution of goods, wares and merchandise 
to customers located in the several States of the United States other 
than the State in which the seller’s principal place of business is 
located and in the course of such commerce sell to the respondent, 
The Webb Crawford Co., goods, wares and merchandise and cause 
the commodities so sold to be transported from the State in which 
located at time of sale into the State of Georgia. 

Par. 13. Respondent, The Webb Crawford Co., places its orders 
for a substantial portion of the goods, wares and merchandise by it 
required in the ordinary course and conduct of its business with, and 
purchases from, the seller respondents through the agency of the 
aforesaid individual respondents, Carter W. Daniel, Ed. D. Wier, and 
E. L. Wier, trading under the firm name and style “Daniel Brokerage 
Co.” and upon receipt of said orders said respondent sellers and each 
of them ship, and the respondent The Webb Crawford Co., and 
Carter W. Daniel, Ed. D. Wier and E. L. Wier, trading as “Daniel 

.Brokerage Co.,” and each of them, causes said sellers to ship, the said 
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goods, wares and merchandise from the State in which said seller is 
loaated into and through various other States of the United States 
to The Webb Crawford Co. located in the State of Georgia. 

Par. 14. In the course of the buying and selling transactions here- 
inabove referred to, resulting in the delivery of goods, wares and mer- 
chandise from one or more of the said sellers to The Webb Crawford 
Co., by means of the purchasing services of the individual respond- 
ane Carter W. Daniel, Ed. D. Wier and E. L. Wier, trading as 
Diniel Brokerage Co. and acting as intermediaries for said buyer, 
said sellers have transmitted and do transmit, pay to, and deliver 
to the respondent, The Webb Crawford Co., and to said individual 
respondents, Carter W. Daniel, Ed. D. Wier and E. L. Wier, doing 
business as Daniel Brokerage Co., a so-called brokerage fee or com- 
mission, being a certain percentage of the quoted sale price agreed 
upon by buyer and seller. In the course of such buying and selling 
transactions respondent, The Webb Crawford Co., has received and 
accepted and is receiving and accepting such fees and commissions 
for which no services connected with the aforesaid purchases by The 
Webb Crawford Co. were rendered to the aforesaid sellers, and said 
individual] respondents, doing business as Daniel Brokerage Co., have 
and do receive such fees and commissions while at the same time they 
owh approximately 93% of the stock and have and exercise the 
entire control of The Webb Crawford Co., the buyer. Under the cir- 
cumstances as hereinabove set out, namely, that the same individuals 
who traded as Daniel Brokerage Co. at the same time owned a con- 
trolling interest in the buyer, The Webb Crawford Co., no services 
connected with the transactions of sale and purchase of merchandise 
sold to the said respondent, The Webb Crawford Co., on which 
such brokerage fees or commissions were and are being paid to the 
said Carter W. Daniel, Ed. D. Wier and E. L. Wier, doing business 
as Daniel Brokerage Co., have either been or are being rendered to the 
sellers by respondents, Carter W. Daniel, Ed. D. Wier, and E. L. Wier. 

Par. 15. The payment of said fees or commissions by said sellers 
to the majority stockholders, officers and directors of the buyer, 
The Webb Crawford Co., through the intermediary respondents, 
Carter W. Daniel, Ed. D. Wier and E. L. Wier, and the receipt and 
acceptance of such fees and commissions by said majority stockhold- 
ers, officers and directors from said sellers through themselves as 
intermediaries, in the manner and under the circumstances herein- 
above set fortha is in violation of the provisions of Section 2, Subsec- 
tion (c) of the Act described in the preamble hereof. The receipt 
and acceptance of said fees and commissions by respondents, Carter 
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W. Daniel, Ed. D. Wier, and EF. L. Wier, trading under the firm 
name and style, Daniel Brokerage Co., is in violation of the terms 
of said statute. 


Reecrr, Frnpines as to THe Facts, AND ORDER 


Pursuant to the provisions of the Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by section 1 of the Act of Congress en- 
titled “An Act to amend section 2 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,’ approved October 15, 1914, as amended 
(U.S. C., title 15, sec. 18), and for other purposes,” approved June 
19, 1936 (the Robinson-Patman Act), the Federal Trade Commission, 
on August 26, 1937, issued and served its complaint in this proceeding 
upon the parties respondent named in the caption hereof, charging 
them with violating the provisions of paragraph (c) of section 2 of 
the said act as amended. After the issuance of said complaint and 
the filing of respondents’ answers thereto, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by John Darsey, attorney for the Commission, before John J. Keenan, 
an examiner for the Commission, theretofore duly designated by it, 
and in opposition to the allegations of the complaint by Max Michael, 
Edgar Watkins, Sr., Emile Godchaux, and Walter J. Suthon, Jr., 
attorneys for the said respondents, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, answers, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of the said John Darsey for the Commission, 
and the said Max Michael and Edgar Watkins, Sr., for the respondents, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion. 

FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, The Webb Crawford Co., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Georgia. It is engaged in the whole- 
sale grocery business, maintaining its executive office in its warehouse 
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in Athens, Ga., from which warehouse it serves the northeast Georgia 


territory. 
The officers of The Webb Crawford Co. are: 


Ed. D. Wier, President, 
E. L. Wier, Vice President, 
Carter W. Daniel, Secretary-Treasurer. 

The Webb Crawford Co. has outstanding 744 shares of stock, more 
than 95 percent of which is owned by Ed. D. Wier, E. L. Wier, and 
Carter W. Daniel. The stockholders of The Webb Crawford Co., and 
the number of shares owned by each, are: 


Bde Wietie: 202 ee ee wo Eh es a ees 236 shares 
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The officers of The Webb Crawford Co. are each paid a salary of 
$375 per month. 

The Webb Crawford Co. will hereinafter be referred to as the buyer 
respondent. 

Par. 2. The respondent, Daniel Brokerage Co., is a partnership en- 
gaged in the general merchandise brokerage business. The partners, 
together with the interest owned by each, are: 


EOD) WL Cie 82 2 EES he Se ee 25 per cent 
OPPS Bice AVG U2) nese a een ee ee A ee Pe a ee ee Diy keane 
Carter” WE DIG: Sat hal ere ee nee ee ee OOhe saea’ 


Carl R. Daniel, a brother of Carter W. Daniel and a minority stock- 
holder in the buyer respondent, is the manager of Daniel Brokerage 
Co. The office of the Daniel Brokerage Co. is located in the building 
occupied by the buyer respondent, for which office space the Daniel 
Brokerage Co. pays the buyer respondent $10 per month as rental. 

The Daniel Brokerage Co. was formed in August 1936 as the 
successor of G. A. Christian Brokerage Co. The G. A. Christian 
Brokerage Co, was a partnership composed of G. A. Christian, Ed. 
D. Wier, E. L. Wier, and Carter W. Daniel, each of whom owned a 
25 percent interest therein. Prior to August 1936, G. A. Christian 
was an officer of, and owned 287 shares of avoes in, the buyer 
eae In Tift 1986 Carter W. Daniel purchased the interest 
of G. A. Christian in the G. A. Christian Brokerage Co. and also 
his stock in the buyer respondent. 

The Daniel Brokerage Co. will hereinafter be referred to as the 
broker respondent. 

Par. 3. The respondent, Charles F. Cates & Sons, Inc., is a cor- 
poration organized, existing, and doing business under and by vir- 
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tue of the laws of the State of North Carolina, having an office and 
principal place of business located at Faison, N. C. 

The respondent, Godchaux Sugars, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Louisiana, havi ing an office and principal place of 
business located in the Gur ondelet Building, New Orleans, La. 

The respondent, J. Aron & Company, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Louisiana, having an office and principal place of 
business located at 416 Poydras Street, New Orleans, La. 

The respondent, Myles Salt Co., Ltd., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Louisiana, having an office and principal place of business 
located at 1048 Constance Street, New Orleans, La. 

The respondent, Morton Salt Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Illinois, having an office and principal place of business 
located at 208 West Washington Street, Chicago, Ill. 

Each of the respondents, hereinabove named in this paragraph, is 
engaged in the sale and distribution of commodities to customers 
residing in the various States of the United States. 

This group of respondents will hereinafter be referred to as seller 
respondents. 

J. D. Johnston, Jr., Co., The Shotwell Manufacturing Co., Cin- 
cinnati Soap Co., and Jackson Hay Co. were also named as parties 
respondent in the complaint herein. It appears that these named 
respondents are partnerships, and the individual members thereof 
were not served with process herein. 

Par. 4. The buyer respondent is the largest wholesale grocer serv- 
ing the northeast Georgia territory. It does an annual dollar volume 
of business in excess of $2,000,000. The buyer respondent is engaged 
in active competition with Ne wholesale grocers who serve the 
northeast Georgia territory. 

The buyer respondent and its competitors, in the course and con- 
duct of their respective businesses, purchase commodities for resale 
to the retail trade from manufacturers, producers, and distributors 
located in various States of the United States, and cause such com- 
modities to be shipped from the various States in which they are 
manufactured and produced to the respective places of business of 
the buyer respondent and its competitors located in the State of 
Georgia. 

Par. 5. Since June 19, 1936, in the course and conduct of the 
‘wholesale grocery business of the buyer respondent as described in 
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paragraph 4 hereof, orders for a substantial quantity of goods and 
merchandise have been, and are, placed by the buyer respondent with 
the seller respondents and other sellers through the medium of the 
broker respondent, pursuant to which orders commodities have been, 
and are, sold and shipped in interstate commerce as aforesaid by 
the seller respondents and other sellers to the buyer respondent. On 
all such transactions of purchase and sale between the buyer re- 
spondent and the seller respondents and other sellers since the effec- 
tive date of the Robinson-Patman Act and prior to service of the 
complaint herein, the seller respondents and other sellers granted, 
paid, transmitted, and delivered to the broker respondent so-called 
brokerage fees or commissions ranging from 1 to 5 percent of the 
amount of each purchase. Since August 28, 1937, the date of the 
service of the complaint herein, some of the seller respondents and 
other sellers determined to keep, and have kept, a record of all such 
so-called brokerage fees or commissions which, but for this proceed- 
ing, would have been paid to the broker respondent on the transac- 
tions of purchase and sale as hereinabove described and to pay said 
brokerage fees and commissions in escrow or set them up as abeyance 
accounts on their respective books; such brokerage fees and com- 
missions to be paid to the broker respondent when, as and if the 
legality of the payment thereof should be determined. 

During the period from August 1936 to November 1987, the seller 
respondents and other sellers paid and transmitted to the broker re- 
spondent so-called brokerage fees or commissions in the total amount 
of $23,127.70 upon the purchases made by the buyer respondent and 
others. 

The so-called brokerage fees or commissions paid and transmitted 
by the seller respondents and other sellers to the broker respondent 
upon the purchases made by the buyer respondent since June 19, 1936, 
comprise from 75 to 85 percent of the total income of the broker 
respondent. 

Many sellers represented by the G. A. Christian Brokerage Co. 
prior to June 19, 1936, refused to permit its successor, the broker 
respondent, to represent them thereafter because of the Robinson- 
Patman Act. 

The broker respondent has connections with only a small propor- 
tion of the sellers from whom purchases are made by the buyer 
respondent. 

When it it not disadvantageous to do so, the buyer respondent 
gives preference to the broker respondent in placing orders for its 
requirements on all occasions when the broker respondent has con- 
nections with sellers who sell the commodities required. 
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Par. 6. All of the profits of the broker respondent resulting from 
the receipt of the so-called brokerage fees or commissions paid by the 
seller respondents and other sellers upon the purchases made by the 
buyer respondent, as aforesaid, are periodically distributed to the 
individual respondents, Ed. D. Wier, E. L. Wier, and Carter W. 
Daniel, the partners in the broker respondent, in proportion to their 
respective interests therein. In the period from August 1936 to 
November 1937, the profits of the broker respondent were divided 
and distributed to the said individual respondents as follows: 


TG AB). Ns B UES eae LS 6 a lone LR eh a ee SE ee eens Se Caleta $4,000 
Lig i Wie NSN eS a Se Si ect a SS Pe EE Se SOI ee 4,000 
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The individual respondents, Ed. W. Wier and Carter W. Daniel, 
from time to time, have deposited their profits from the broker 
respondent to the credit of their respective accounts with the buyer 
respondent. Such transactions are recorded on the books of the 
buyer respondent as loans to the buyer respondent by the respective 
individual respondents making the deposits. Usually promissory 
notes, representing the total amounts deposited by each individual 
respondent to their respective accounts in the buyer respondent over 
a period of time, are executed by the buyer respondent payable to 
the respective individual respondents making the deposits. 

Respondent, E. L. Wier, very rarely makes deposits of his profits 
from the broker respondent in the buyer respondent because his 
personal expenses will not permit him to do so. 

Par. 7. The function of, and the services performed by, brokers 
representing sellers in connection with the sale of commodities is 
to find customers for sellers and, acting under and subject to the 
control of sellers, to sell commodities to those customers for and on 
behalf of sellers and as the agents of said sellers; the brokers’ func- 
tion in such cases is a selling function, and the services rendered by 
them is a selling service rendered to sellers. 

Par. 8. In all of the transactions of purchase and sale of com- 
modities, as set forth in paragraph 5 hereof, wherein the broker 
respondent purchases commodities for the buyer respondent or nego- 
tiates or deals with the seller respondents and other sellers in con- 
nection with the purchase of commodities by, or the sale thereof to, 
the buyer respondent the broker respondent acts for and in behalf of 
the buyer respondent only and under its sole control, and in such 
transactions the broker respondent does not intend to, and in fact does 
not, represent the seller respondents or other sellers as their agent or 
act for or in behalf or under the control of the seller respondents or 
other sellers, and does not intend to, and in fact does not, render to 
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the seller respondents or other sellers any brokerage or selling services 
whatsoever or any other form of services in connection with the sale 
of commodities to, or the purchase thereof by, the buyer respondent. 

In all such transactions since August 1936, wherein the broker 
respondent has purchased commodities for the buyer respondent or 
negotiated or dealt with the seller respondents and other sellers in 
connection with the purchase of commodities by, or the sale thereof 
to, the buyer respondent, the following circumstances and conditions 
have existed : 

The broker respondent has been a partnership composed of the 
individual respondents, Ed. D. Wier, E. L. Wier, and Carter W. 
Daniel, who are president, vice president, and secretary-treasurer, 
respectively, of the buyer respondent, and who together own more 
than 95 percent of the outstanding stock of the buyer respondent ; 

Carl R. Daniel, a brother of Carter W. Daniel and a minority 
stockholder in the buyer respondent, has been employed as manager 
of the broker respondent at a salary of $375 per month, and as such 
has been subject to the direction and control of, and has been con- 
trolled by, the individual respondents, Ed. D. Wier, E. L. Wier, and 
Carter W. Daniel; 

The office of the broker respondent has been located in the building 
occupied by the buyer respondent; 

Respondent, Ed. D. Wier, the president of the buyer respondent 
and a partner in the broker respondent, has also acted in the capacity 
of salesman for the buyer respondent ; 

Respondent, E. L. Wier, vice president of the buyer respondent 
and a partner in the broker respondent, has also acted in the capacity 
of buyer for the buyer respondent ; 

Respondent, Carter W. Daniel, secretary-treasurer of the buyer 
respondent and a partner in the broker respondent, has administered 
the financial affairs of the buyer respondent; 

There has been no knowledge with regard to customer or consumer 
demand, requirements of the buyer respondent, or obligations of the 
buyer respondent to the seller respondents or other sellers available 
to the individual respondents, Ed. D. Wier, E. L. Wier, and Carter 
W. Daniel, in their respective capacities as officers of the buyer re- 
spondent which has not been available to the same individuals acting 
in their respective capacities as partners in the broker respondent 
and 

There has been no function performed by the individual respond- 
ents, Ed. D. Wier, E. L. Wier, and Carter W. Daniel, in their respec- 
tive capacities as partners in the broker respondent which could not 
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have been performed by the same individuals acting in their respec- 
tive capacities as officers of the buyer respondent. 

Par. 9. No brokerage or selling services whatsoever, or any other 
form of services in connection with the purchase of commodities by, 
or the sale thereof to, the buyer respondent are intended to be, or are, 
rendered to the seller respondents or other sellers by the broker re- 
spondent or by any agent, representative, or employee of the broker 
respondent. 

Tn all matters and transactions wherein the broker respondent nego- 
tiates or deals with sellers in connection with the purchase of com- 
modities by, or the sale thereof to, the buyer respondent, the broker 
respondent is the agent and representative of the buyer respondent, 
and acts in fact for and in behalf, and is subject to the direct control, 
of the buyer respondent, and any services or benefits which may accrue 
to the seller respondents or other sellers therefrom are services and 
benefits solely incidental to the services rendered the buyer respondent 
by the broker respondent. 

Par. 10. The seller respondents are fairly representative of a large 
group of sellers engaged in manufacturing various commodities which 
they sell and ship in interstate commerce to the buyer respondent 
and to other purchasers thereof. Each of the seller respondents ac- 
tively competes with other manufacturers and sellers of similar com- 
modities in endeavoring to sell and ship the same in interstate com- 
merce to the buyer respondent, and to competitors of the buyer 
respondent. 

Par. 11. The broker respondent is in active competition with other 
merchandise brokers who endeavor to sell the commodities of their 
respective seller accounts to the buyer respondent and to the competi- 
tors of the buyer respondent. 

Par. 12. The buyer respondent is in active competition with other 
wholesale grocers who purchase commodities in interstate commerce 
and resell the same to the retail trade in the northeast Georgia territory. 

Par. 13. The buyer respondent has sold at cost and below prevailing 
market prices commodities purchased through the broker respondent, 
upon which purchases so-called brokerage fees or commissions were 
paid to the broker respondent by the sellers thereof. 

Par. 14. The effect of the payment of the so-called brokerage fees 
or commissions by the seller respondents and other sellers to, and the 
receipt thereof by, the broker respondent upon the purchases of the 
buyer respondent has been, and will continue: 

To cause substantial injury to competition between those sellers 
_who have granted and paid such so-called brokerage fees or com- 
missions to the broker respondent and those sellers who have refused 
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to do so, in that there has been and there will continue to be a diversion 
of the buyer respondent’s business from the latter to the former ; 

To cause substantial injury to competition between the broker re- 
spondent and competing merchandise brokers, in that the buyer 
respondent admittedly gives preference to the broker respondent when 
not disadvantageous for it to do so, resulting in a diversion of trade 
from the latter to the former on occasions when competing brokers 
represent sellers offering commodities of like grade, quality and price 
to those offered by seller respondents and other sellers represented by 
the broker respondent ; also, in that the ability of the broker respond- 
ent to obtain the business of the buyer respondent, because of the rela- 
tionship which exists between them, makes selling accounts more 
accessible to the broker respondent ; and 

Yo cause substantial injury to competition between the buyer 
respondent and its competitors in the resale of commodities, upon the 
purchase of which the buyer respondent in effect receives so-called 
brokerage fees or commissions, in that the buyer respondent, through 
the receipt of said so-called brokerage fees or commissions, is enabled 
to, and in effect does, purchase commodities at prices substantially 
lower than the prices at which its competitors can, and do, purchase 
the same commodities from the same sellers, and the buyer respondent 
is thereby enabled to resell said commodities at prices substantially 
lower than the prices at which its competitors can resell said 
commodities. 

CONCLUSION 


The Commission concludes as follows with regard to the application 
of paragraph (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, to the facts heretofore found: 

The payment of brokerage to, and the receipt thereof by, a broker 
upon the purchases of a buyer possessing the power of control over 
such broker or in whose behalf such broker acts is a practice which 
Congress deemed to be an inherently unfair trade practice and 
specifically and unconditionally proscribed by said paragraph of 
said act. 

The broker respondent is a buyer-controlled intermediary within 
the meaning of said paragraph of said act, and in all transactions 
wherein the broker respondent purchases commodities for the buyer 
respondent or negotiates or deals with sellers in connection with the 
purchase of commodities by, or the sale thereof to, the buyer respond- 
ent, the broker respondent acts for and in behalf, and subject to the 
direct control, of the buyer respondent within the meaning of said 
paragraph of said act. 
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Since June 19, 1936, the seller respondents and other sellers have 
paid and transmitted so-called brokerage fees or commissions in 
substantial amounts to, and the same have been accepted and received 
by, the broker respondent upon the purchases of the buyer respondent. 

The payment of brokerage to, and the receipt thereof by, buyers on 
their own purchases, whether the same is paid directly to the buyers 
or transmitted to them through intermediaries, likewise is a practice 
which Congress deemed to be an inherently unfair trade practice and 
specifically and unconditionally proscribed by said paragraph of 
said act. 

The buyer respondent is a corporation and for some purposes it 
may be considered a legal entity distinct from the members who com- 
pose it. But that distinction is a fiction of the law which is dis- 
regarded when it is urged to an intent and purpose which is not 
consonant with the reason and policy of the law. 

The payment of the so-called brokerage fees or commissions to, 
and the receipt thereof by, the broker respondent upon the pur- 
chases of buyer respondent when the sole parties at interest in the 
broker respondent are the three partners therein, who are officers of 
the buyer respondent, and the manager thereof, who is a minority 
stockholder of the buyer respondent, which four individuals own more 
than 99 percent of the outstanding stock of the buyer respondent, 
is in fact and in law payment of so-called brokerage fees or com- 
missions to, and receipt thereof by, the buyer respondent within the 
meaning of said paragraph of said act. 

The “services rendered” clause of said paragragh of said act does 
not set up conditions upon which brokerage may be paid by sellers 
either to buyers or to their intermediaries, agents, or representatives, 
upon the buyers’ own purchases. 

The following explanation of the purpose of said “services ren- 
dered” clause appears in the conference report of the Committee of 
Conference of the House and Senate which considered the bills 
passed by each and reported out the Robinson-Patman Act in the 
form in which it was enacted : 

Subsection (c) deals with brokerage. It is the same as subsection 
(b) in the House bill, which in turn is the same as subsection (c) 
in the Senate amendment, except that the words “except for services 
rendered,” as contained in the House bill, do not appear in the Senate 
amendment. In the conference report these words are retained, so 
that, with adjacent language, it reads, “* * * any allowance or 
discount in lieu thereof, except for services rendered, in connection 
with the sale or purchase of goods, wares, or merchandise * * *.” 
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With the words of the House bill thus retained, this subsection per- 
mits the payment of compensation by a seller to his broker or agent 
for services actually rendered in his behalf; likewise by a buyer to 
his broker or agent for services in connection with the purchase of 
goods actually rendered in his behalf; but it prohibits the direct or 
indirect payment of brokerage except for such services rendered. It 
prohibits its allowance by the buyer direct to the seller or by the 
seller direct to the buyer; and it prohibits its payment by either to 
an agent or intermediary acting in fact for or in behalf or subject 
to the direct or indirect control of the other. (74th Cong., 2d sess., 
80 Cong. Rec., pt. 9, p. 9414.) 

A more particularized explanation of the purpose of said “services 
rendered” clause, indicating the type of services referred to, appears 
in the report of the House Committee on the Judiciary, which report 
in this regard reads as follows: 


Section (b) (same as section (c)) deals with the abuse of the 
brokerage function for purposes of oppressive discrimination. The 
true broker serves either as representative of the seller to find him 
market outlets, or as representative of the buyer to find him sources 
of supply. In either case he discharges functions which must other- 
wise be performed by the parties themselves through their own sell- 
ing or .buying departments, with their respective attendant costs. 
Which method is chosen depends presumptively upon which is found 
more economical in the particular case; but whichever method is 
chosen, its cost is the necessary and natural cost of a business function 
which cannot be escaped. It is for this reason that, when free of the 
coercive influence of mass buying power, discounts in lieu of broker- 
age are not usually accorded to buyers who deal with the seller direct 
since such sales must bear instead their appropriate share of the 
seller’s own selling cost. 

Among the prevalent modes of discrimination at which this bill 
is directed is the practice of certain large buyers to demand the allow- 
ance of brokerage direct to them upon their purchases, or its payment 
to an employee, agent, or corporate subsidiary whom they set wp in 
the guise of a broker, and through whom they demand that sales to 
them be made. But the positions of buyer and seller are by nature 
adverse, and it is a contradiction in terms incompatable with his nat- 
ural function for an intermediary to claim to be rendering services for 
the seller when he is acting in fact for or under the control of the 
buyer, and no seller can be expected to pay such an intermediary so 
controlled for such services unless compelled to do so by coercive 
influences in compromise of his natural interest. Whether employed 


THE WEBB CRAWFORD CO. ET AL. 1115 
1099 Conelusion 


by the buyer in good faith to find a source of supply, or by the seller 
to find a market, the broker so employed discharges a sound eco. 
nomic function and is entitled to appropriate compensation by the 
one in whose interest he so serves. But to permit its payment or 
allowance where no such service is rendered, where in fact, if a 
“broker,” so labeled, enters the picture at all, it is one whom the 
buyer points out to the seller, rather than one who brings the buyer 
to the seller, would render the section a nullity. The relation of the 
broker to his client is a fiduciary one. To collect from a client for 
services rendered in the interest of a party adverse to him, is a vio- 
lation of that relationship; and to protect those who deal in the 
streams of commerce against breaches of faith in its relations of 
trust, is to foster confidence in its processes and promote its whole- 
someness and volume. (74th Cong., 2d session, H. Rep. 2287, pp. 14, 
15.) 

No selling services whatsoever were in fact, or could be in law, 
rendered to sellers in connection with the purchases of the buyer 
respondent by either the broker respondent or the buyer respondent, 
or by any agent, representative or employee of either said broker 
respondent or buyer respondent within the meaning of said paragraph 
of said act. 

While it is found as a fact in this proceeding that the payment of 
the so-called brokerage fees or commissions by the seller respondents 
and other sellers to, and the receipt thereof by, the broker respondent 
upon the purchases of the buyer respondent, has injured competition 
between the seller respondents, the broker respondent and the buyer 
respondent, and their respective competitors, the fact has not been 
considered by the Commission in arriving at its conclusion herein, 
for the reason that the Commission concludes as a matter of law 
that it is unnecessary for an injurious effect upon competition to be 
shown in proceedings instituted under said paragraph of said act. 

Since June 19, 1936, the seller respondents and other sellers have 
paid and transmitted so-called brokerage fees or commissions in sub- 
stantial amounts to, and the same have been received by, the broker 
respondent, the buyer respondent, and the individual respondents, 
Ed. D. Wier, E. L. Wier, and Carter W. Daniel upon the purchases 
of the buyer respondent in violation of Paragraph (c) of Section 2 
of an Act of Congress approved October 15, 1914, entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes” as amended by an Act of Con- 
gress approved June 19, 1936, entitled “An Act to amend Section 2 
of the Act entitled Te Wee to supplement existing laws against, 
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unlawful restraints and monopolies, and for other purposes’ approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 18), and for other 


purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
parties respondent named in the caption hereof, testimony and 
other evidence, taken before John J. Keenan, an examiner for the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
in support of said complaint and in opposition thereto and the oral 
arguments of John Darsey, counsel for the Commission, and Max 
Michael and Edgar Watkins, Sr., counsel for the respondents, and 
the Commission having made its findings as to the facts and its 
conclusion that the said parties respondent have violated, and are 
now violating, the provisions of an Act of Congress approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” as 
amended by an Act of Congress approved June 19, 1936, entitled 
“An Act to amend Section 2 of the Act entitled ‘An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes’ approved October 15, 1914, as amended (U.S. C., 
title 15, sec. 18), and for other purposes.” 

It is ordered, That the respondents Charles F. Cates & Sons, Inc., 
Godchaux Sugars, Inc., J. Aron & Company, Inc., Myles Salt Com- 
pany, Ltd., and Morton Salt Co., and their respective officers, repre- 
sentatives, agents, and employees, in connection with the sale of 
commodities in interstate commerce to the respondent The Webb 
Crawford Co., do forthwith cease and desist from granting, pay- 
ing, transmitting and delivering to the respondent The Webb 
Crawford Co., its officers, representatives, agents, or employees, and 
the respondents Ed. D. Wier, E. L. Wier, and Carter W. Daniel, 
either in their capacities as partners in the Daniel Brokerage Co., 
or in their individual capacities, any fees or commissions as broker- 
age or any allowance in lieu thereof. 

It is further ordered, That the respondent The Webb Crawford 
Co., its officers, representatives, agents, and employees, and the re- 
spondents Ed. D. Wier, E. L. Wier, and Carter W. Daniel, either 
in their capacities as partners in the Daniel Brokerage Co., or in 
their individual capacities, in connection with the purchases of com- 
modities in interstate commerce by the respondent The Webb Craw- 
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ford Co., do forthwith cease and desist from accepting or receiving 
from sellers any fees or commissions as brokerage or any allowance 
in lieu thereof. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents J. D. J ohnston, Jr., Co., 
The Shotwell Manufacturing Co., Cincinnati Soap Co. and Jack- 
son Hay Co., for the reason that the respective individual members 
of said partnerships were not served with process herein. 

It is further ordered, That the parties respondent shall, within 
30 days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


185514™—40—voL, 27-78 
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In THE MATTER OF 


TOM BLOOM, DOING BUSINESS AS NATIONAL PRESS 


SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3488. Complaint, July 12, 1938—Decision, Oct. 25, 1938 


Where an individual engaged in sale and distribution, in commerce among the 


~~ 


(a 


(b) 


(c) 


various States and in the District of Columbia, of a correspondence course 
of instruction in press clipping and writing, and of a booklet entitled 
“Press Clipping and Picture Manual,” and other printed matter, pamphlets, 
and press cards in connection therewith, in substantial competition with 
others likewise engaged in sale and distribution in said commerce of 
books, pamphlets, and other printed matter and courses of study and in- 
struction intended for preparing students thereof, by correspondence, for 
various positions, employments, trades, and professions; in advertising his 
said course and booklet, pamphlets, press cards, and other printed matter 
in connection therewith, in numerous periodicals and newspapers— 
Represented that purchasers thereof earned $25 and up every week, or $15 
a week, or “big money,” and that purchasers could turn out a feature 
article or trade journal item a day and sell such articles or items for as 
much as $10 each, facts being purchasers could not earn such amounts or 
“big money,” and purchaser could not turn out feature article or trade 
journal item daily and sell Same as above represented; 


Represented that writing, feature writing or clipping and Selling press © 
items, is as eaSy as A-B-C, and that one can make a success of such | 


vocations without special ability or training or previous experience or | 


“connections,” and that purchasers could begin making money at once | 
writing feature articles, trade journal items, and could rewrite same item 
half a dozen times from different angle or slant and sell it to as many | 


editors, through various statements to foregoing effect, such as “Can you 


read? Can you write? Do you know your A B C’s? If so, then you can 


make a success of this business.,” ete, and “* * * no waiting to MAKE 


MONEY! YOU CAN BEGIN AT ONCE!,” ete., facts being such state- | 
ments were false and misleading, one could not make a success of either | 
vocation without special ability or training or previous experience or con- | 


nections, or begin making money at once, ete., as hereinabove set forth ; 
Represented that press cards issued to its subscribers would gain atten- 


tion, consideration, and entree to the holder, and were the “Open Sesame” 
to otherwise barred places, and that its said “Press Clipping and Picture | 
Manual” contained complete information on how and where to find valuable | 


articles and where to send them for cash, and disclosed “FASCINATING” 
way to make “BIG” money and build up an active and growing income, 
through such statements, among numerous others, as “Courtesy of the 
Press to you!,” “You will be proud to present your credentials, in the 
form of your PRESS CARD * * * There is magic in that word 
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‘PRESS’ that will gain attention, consideration,” ete, facts being press 
card issued by him as aforesaid would not gain attention, consideration, 
etc., aS above represented, and said “Press Clipping and Picture Manual” 
did not contain complete information on how and where to find valuable 
articles, ete., as hereinabove set forth; and 

(d@) Represented, through use of trade name including words “National Press 
Service,” that he was engaged in service work for, or on behalf of, news- 
papers or the press, facts being he was engaged in private business for 
profit, and such name did not truthfully represent nature of his business 
as correspondence course or school in press clipping; 

With tendency and capacity to mislead and deceive prospective purchasers of 
said course into erroneous and mistaken belief that such representations 
were true, and that results represented would be obtained upon completion 
thereof, and with effect that purchasers, acting in such erroneous and mis- 
taken belief, purchased said course and “Press Clipping and Picture Man- 
ual” and other printed matter sold and used in connection therewith, in 
lieu of, and instead of, other courses of instruction and printed matter so 
sold, and trade was unfairly diverted to him from competitors selling other 
courses and printed matter in commerce among the various States and 
who do not in any manner misrepresent the nature of their respective 
courses or earnings or other benefits to be obtained ag a result of comple- 
tion thereof: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors and constituted unfair methods of competition. 


Myr. Merle P. Lyon for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Tom Bloom, an 
individual, doing es under the trade name National peace 
Service, Roem fer referred to as the respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGraPH 1. Respondent, Tom Bloom, an individual, is now, and 
has been for more than 1 year last past, engaged in ah Bais and 
distribution in commerce between and among the various States of 
the United States and in the District of Columbia of a correspondence 
course of instruction in press clipping and writing and of a booklet 
entitled “Press Clipping and Picture Manual” and other printed 
matter, pamphlets and press cards in connection therewith. The 
office and principal place of business of said respondent for the 
conduct of said business as aforesaid is located at 3923 West Sixth 
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Street in the city of Los Angeles and State of California. In the 
course and conduct of his business he causes said courses of instruc- 
tion, manuals, pamphlets, press cards and other printed matter to be 
transported from his said place of business in the State of California 
to the purchasers thereof located in other States of the United States 
and in the District of Columbia. There is now, and has been at all 
times mentioned herein, a course of trade and commerce between and 
among the various States of the United States, and in the District of 
Columbia in said correspondence course of instruction, manuals, 
pamphlets, press cards, and other printed matter sold and distributed 
by respondent as aforesaid. Respondent formerly operated said 
business under the trade name of “National Press Syndicate” but is 
operating at the present time under the trade name “National Press 
Service.” 

Par. 2. In the course and conduct of his business, respondent is 
now, and has been, in substantial competition with other individuals, 
and with firms, partnerships, and corporations, likewise engaged in 
the sale and distribution in said commerce of books, pamphlets, and 
other printed matter and of courses of study and instruction intended 
for preparing students thereof by correspondence for various posi- 
tions, employments, trades, and professions. | 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of soliciting and promoting the sale of his correspondence course 
of instruction and of his booklet entitled “Press Clipping and Pic- 
ture Manual” and other pamphlets, press cards, and printed matter 
in connection therewith, respondent advertises in numerous maga- 
zines, periodicals, and newspapers, and causes statements and repre- 
sentations to be published therein concerning his said correspondence 
courses of instruction. | 

Among the statements thus made, published, or caused to be pub- 
lished by the respondent are the following: 

BARN $25 AND UP EVERY WHEK! Clipping and preparing news item 
for publishers. Full or part time. Experience unnecessary. Stamp brings 
instructions. 

CLIP NEWS ITEMS! WE PAY CASH! Cash paid for newspaper clipping 
used as a basis for articles. Harn big money weekly clipping and preparing. 

HARN $15 PER WEEK! Collect News Clippings for Trade Journals. 

Perhaps you don’t care to be a writer, but that is no reason to forego the 
“BIG” MONBY that is to be had by merely clipping newspapers. 

Our Manual of instruction contains complete information on how and wher 
to find these valuable articles AND WHERE TO SEND THEM FOR CASH! 

A FASCINATING NEW WAY TO MAKE “BIG” MONEY AND BUILD U 
AN ACTIVE AND GROWING INCOME OF YOUR OWN. 

We show you a UNIQUE idea in FEATURE WRITING and newspaper cli 
ping that is going to mean BIG MONEY to YOU just as it is proving ver 


NATIONAL PRESS SERVICE 1121 


1118 Complaint 


successful throughout the country. Just think * * * a single article in a 
newspaper or magaizne may be worth $100 to you. A tiny few lines may bring 
you $50 * * * Other corrospondents are making big money. SO CAN YOU. 

There is no waiting to MAKE MONEY! YOU CAN BEGIN AT ONCE! 

This New System is Designed So That You Can Immediately Start to Make 
Money in This Most Fascinating Way. 

IT’S AS BASY AS A-B-C. Can you read? Can you write? Do you know 
your A B C’s? If so, then you can make a success of this business. You need 
no special ability or training; you need no “connection.” 

Why don’t you write Feature articles and Trade Journal items? You can 
turn out a feature a day and five or six of the shorter items which bring up 
to $10 EACH. 

Did you know that there are over 1,000 Trade Journals, nearly 100 syndicates, 
and twice as many House Organs, that want material from Free-Lance writers? 
* ¥* * All they want is interesting material for their publications. And you 
can re-write the same item half a dozen times, from a different angle or slant; 
and sell it to as many editors. 

Courtesy of the Press to you! 

You will be proud to present your credentials, in the form of your PRESS 
CARD, furnished by the National Press Syndicate. There is magic in that 
word “PRESS” that will gain attention, consideration, an entree for you when 
and where nothing else will. It is the “Open Sesame” to otherwise barred 
places to you. 

You don’t need a college education, or any training other than what you receive 
in working out the assignments given you by our editor. 

Clipping and preparing news items for publishers is a highly profitable, dig- 
nified and fascinating profession—which you can start immediately. 

An opportunity to earn money in a new kind of profession—full or part time. 
If you are employed at present and simply want to increase your income, or if 
you want to devote your entire time to this new profession * * * The Na- 
tional Press Service is Designed for You. Some of our correspondents have 
tried out our system in their spare time and have found it so profitable that they 
now devote full time to this new undertaking. 

This money making system can work for you regardless of where you live 
or what you do. It doesn’t make a bit of difference where you live * * * in 
the country or in the city * * * on land or sea. All you need ig access 
to newspapers and magazines and with proper knowledge and our guidance you 
can CASH IN with a pair of scissors. 

“$50, $75, $100 an Article!” Writers that editors might classify as “ordi- 
nary” or “average” can advance to the point where they will be in position to 
supply articles worth from $50.00 to $100.00 or more. 

$400.00 for single feature! 

This Press Card will be sent you upon your enrollment. It will enable you 
to report many unusual occurrences and sell these reports to publications 
anxious to pay money for them. 


Par. 4. All of said representations are exaggerated, false and mis- 
leading. Purchasers of respondent’s “Press Clipping and Picture 
Manual” do not earn $25 and up every week, or $15 per week, or “big” 
money. Writing, feature writing, or clipping and selling press items 
is not “as easy as A-B-C,” and one cannot make a success of either 
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vocation without special ability or training, or previous experience, 
or “connections.” No one purchasing respondent’s “Press Clipping 
and Picture Manual” can turn out a feature article or trade journal 
item a day, and sell such articles or items for as much as $10 each. 
The “Press Card” issued to respondent’s subscribers will not gain 
attention, consideration, and entree for the holder, and is not the 
“Open Sesame” to otherwise barred places. Purchasers of respond- 
ent’s “Press Clipping and Picture Manual” cannot begin making 
money at once, cannot write feature articles and trade journal items, 
and cannot rewrite the same items half a dozen times, from a different 
angle or slant, and sell it to as many editors. The said “Press 
Clipping and Picture Manual” does not contain “complete informa- 
tion” on how and where to find valuable articles and where to send 
them for cash, nor does it disclose “a fascinating new way” to make 
“Big” money and build up an active and growing income. Further- 
more, the use of the words “National Press Service” as the trade name 
of the respondent is misleading and fraudulent, for the reason that 
said name implies that respondent is engaged in service work for or 
on behalf of newspapers or the press, and does not truthfully represent 
the nature of respondent’s business as a correspondence course or 
school in press clipping. 

Par. 5. The acts and practices of the respondent as hereinabove 
alleged, in making and using said representations in connection with 
the sale and distribution of said course of instruction and the printed 
matter used in connection therewith, have had and have the tendency 
and capacity to, and do, mislead and deceive prospective purchasers 
into the erroneous and mistaken belief that said representations are 
true, and cause them to purchase respondent’s said course of instruc- 
tion, said “Press Clipping and Picture Manual” and said “Press Card” 
and the other printed matter sold and used in connection therewith, in 
lieu and instead of the courses of instruction, and the books, pamphlets, 
and other printed matter used in connection therewith, sold by com- 
petitors of the respondent who do not in any manner misrepresent their 
courses of instruction or the books, pamphlets, or other written matter 
used in connection therewith; thereby unfairly diverting substantial 
trade in said commerce from said competitors to the respondent, to the 
injury of such competitors and to the injury of the public. 

Par. 6. The acts and practices of the respondent as hereinabove 
alleged are all to the prejudice of the public and respondent’s said 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 12, 1938, issued and Dyin 
its complaint in this proceeding upon the ine Tom Bloom, 
an individual, doing business under the trade name National Press 
Service, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. On Septem- 
ber 7, 1938, the respondent filed his answer, in which he admitted 
all the eal allegations of fact set Porth in said complaint and 
waived all intervening procedure and further hearing as to said 
facts. Thereafter the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint and the answer 
thereto, and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Tom Bloom, is an individual who 
is now and has been for more than 1 year last past engaged in the 
sale and distribution in commerce between and among the various 
States of the United States and in the District of Columbia of a 
correspondence course of instruction in press clipping and writing 
and of a booklet entitled “Press Clipping and Picture Manual” and 
other printed matter, pamphlets, and press cards in connection there- 
with. The office and principal place of business of said respondent 
for the conduct of said business as aforesaid is located at 3923 West 
Sixth Street in the city of Los Angeles and State of California. In 
the course and conduct of his business he causes said courses of 
instruction, manuals, pamphlets, press cards, and other printed mat- 
ter to be transported from his said place of business in the State of 
California to the purchasers thereof located in other States of the 
United States and in the District of Columbia. There is now, and 
has been at all times mentioned herein, a course of trade and com- 
merce between and among the various States of the United States, 
and in the District of Columbia, in said correspondence course of 
instruction, manuals, pamphlets, press cards, and other printed mat- 
ter sold and distributed by respondent as aforesaid. Respondent 
formerly operated said business under the trade name of “National 
Press Syndicate,” but is operating at the present time under the 
trade name “National Press Service.” 
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Par. 2. In the course and conduct of his business, respondent is 
now, and has been, in substantial competition with other individ- 
uals, and with firms, partnerships, and corporations, likewise engaged 
in the sale and distribution in said commerce of books, pamphlets, and 
other printed matter and of courses of study and instruction intended 
for preparing students thereof by correspondence for various positions, 
employments, trades, and professions. 

Par. 3. In the course and conduct of his business, and for the 
purpose of soliciting and promoting the sale of his correspondence 
course of instruction and of his booklet entitled “Press Clipping and 
Picture Manual” and other pamphlets, press cards, and printed mat- 
ter in connection therewith, respondent advertises in numerous mag- 
azines, periodicals, and newspapers, and causes statements and repre- 
sentations to be published therein concerning his said correspondence 
courses of instruction. 

Among the statements thus made, published, or caused to be pub- 
lished by the respondent are the following: 


EARN $25 AND UP EVERY WEEK! Clipping and preparing news items 
for publishers. Full or part time. Experience unnecessary. Stamp brings 
instructions. 

CLIP NEWS ITEMS! WE PAY CASH! Cash paid for newspaper clip- 
pings used as a basis for articles. Earn big money weekly clipping and 
preparing. 

HARN $15 PER WEEK! Collect News Clippings for Trade Journals. 

Perhaps you don’t care to be a writer but that is no reason to forego the 
“BIG” MONBY that is to be had by merely clipping newspapers. 

Our Manual of Instruction contains complete information on how and where 
to find these valuable articles AND WHERE TO SEND THEM FOR CASH! 

A fascinating new way to make “big’ money and build up an active and 
growing income of your own. 

We show you a UNIQUE idea in FEATURE WRITING and newspaper 
clipping that is going to mean Big Money to YOU just as it is proving very 
successful throughout the country. Just think * * * a single article in 
a newspaper or magazine may be worth $100 to you. A tiny few lines may 
bring you $50 * * * Other correspondents are making big money. SO 
CAN YOU. 

There is no waiting to MAKE MONEY! YOU CAN BHGIN AT ONCE! 

This new system is Designed so That you can Immediately Start to Make 
Money in This Most Fascinating Way. 

IT’S AS EASY AS A-B-C. Can you read? Can you write? Do you know 
your A B C’s? If so, then you can make a success of this business. You need 
no special ability or training; you need no “connection.” 

Why don’t you write Feature articles and Trade Journal items? You can 
turn out a feature a day and five or six of the shorter items which bring up to 
$10 BACH. 

Did you know that there are over 1000 Trade Journals, nearly 100 syndicates, 
and twice as many House Organs, that want material from Free-Lance writers? 
* * * All they want is interesting material for their publications. And you 
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can re-write the same item half a dozen times, from a different angle or slant; 
and sell it to as many editors. 

Courtesy of the Press to you! 

You will be proud to present your credentials, in the form of your PRESS 
CARD, furnished by the National Press Syndicate. There is magic in that word 
“Press” that will gain attention, consideration, an entree for you when and 
where nothing else will. It is the “Open Sesame” to otherwise barred places 
to you. 

You don’t need a college education, or any training other than what you re- 
ceive in working out the assignments given you by our editor. 

Clipping and preparing news items for publishers is a highly profitable, digni- 
fied and fascinating profession—which you can start immediately. 

An opportunity to earn money in a new kind of profession—full or part time. 
If you are employed at present and simply want to increase your income, or if 
you want to devote your entire time to this new profession * * * The 
National Press Service is Designed for You. Some of our correspondents have 
tried out our system in their spare time and have found it so profitable that 
they now devote full time to this new undertaking. 

This money-making system can work for you regardless of where you live or 
what you do. It doesn’t make a bit of difference where you live * * * in 
the country or in the city * * * on land or sea. All you need is access to 
newspapers and magazines and with proper knowledge and our guidance you 
ean CASH IN with a pair of scissors. 

$50, $75, $100 an Article! Writers that editors might classify as “ordinary” 
or “average” can advance to the point where they will be in position to supply 
articles worth from $50.00 to $100.00 or more. 

$400.00 for single feature! 

This Press Card will be sent you upon your enrollment. It will enable you 
to report many unusual occurrences and sell these reports to publications 
anxious to pay money for them. 


Par. 4. All of said representations are exaggerated, false, and 
misleading. Purchasers of respondent’s “Press Clipping and Picture 
Manual” do not earn $25 and up every week, or $15 per week, or “big” 
money. Writing, feature writing, or clipping and selling press items 
is not as “easy as A-~B-C,” and one cannot make a success of either 
vocation without special ability or training, or previous experience, 
or “connections.” No one purchasing respondent’s “Press Clipping 
and Picture Manual” can turn out a feature article or trade journal 
item a day, and sell such articles or items for as much as $10 each. 
The “Press Card” issued to respondent’s subscribers will not gain 
attention, consideration and entree for the holder, and is not the 
“Open Sesame” to otherwise barred places. Purchasers of respond- 
ent’s “Press Clipping and Picture Manual” cannot begin making 
money at once, cannot write feature articles and trade journal items, 
and cannot rewrite the same items half a dozen times, from a different 
angle or slant, and sell it to as many editors. The said “Press Clip- 
ping and Picture Manual” does not contain “complete information” 
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on how and where to find valuable articles and where to send them 
for cash, nor does it disclose “a fascinating new way” to make “BIG” 
money and build up an active and growing income. Furthermore, 
the use of the words “National Press Service” as the trade name of the 
respondent is misleading and fraudulent, for the reason that said name 
implies that respondent is engaged in service work for or on behalf of 
newspapers or the press, and does not truthfully represent the nature 
of respondent’s business as a correspondence course or school in press 
clipping. 

Par. 5. The acts and practices of the respondent, as herein de- 
scribed, in making and using the aforesaid representations in connec- 
tion with the sale and distribution of said course of instruction, and 
the printed matter sold and used in connection therewith, have had, 
and have, the tendency and capacity to mislead and deceive prospec- 
tive purchasers of said course of instruction into the erroneous and 
mistaken belief that said representations are true and that the results 
represented will be obtained upon completion of the course of instruc- 
tion. As a result, purchasers acting in this erroneous and mistaken 
belief have purchased respondent’s course of instruction and said 
“Press Clipping and Picture Manual” and the other printed matter 
sold and used in connection therewith in lieu of and instead of other 
courses of instruction and other printed matter sold and used in 
connection therewith. Trade has been diverted unfairly to the re- 
spondent from competitors selling other courses of instruction and 
printed matter in connection therewith in commerce among and be- 
tween the various States of the United States who do not in any 
manner misrepresent the nature of their respective courses of instruc- 
tion or the earnings or other benefits to be obtained as a result of the 
completion of said courses of instruction. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
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clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It 2s ordered, That the respondent, Tom Bloom, an individual, doing 
business under the trade name National Press Service, or under any 
other trade name, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of a correspondence course 
of instruction in press clipping and writing and ofa booklet entitled 
“Press Clipping and Picture Manual” and of other printed matter, 
pamphlets, and press cards in connection therewith, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from representing: 

1. That purchasers of respondent’s “Press Clipping and Picture 
Manual” earn $25 and up every week, or $15 per week, or any other 
stated amounts, or “big” money. 

2. That writing, feature writing, or clipping and selling press items 
is “as easy as A-B-C,” and that one can make a success of either 
vocation without special ability or training, or previous experience, or 
“connections.” 

3. That purchasers of respondent’s “Press Clipping and Picture 
Manual” can turn out a feature article or trade journal item a day 
and sell such articles or items for as much as $10 each or for any 
stated amount. 

4, That the “Press Card” issued to respondent’s subscribers will gain 
attention, consideration and entree for the holder, and is the “Open 
Sesame” to otherwise barred places. 

5. That purchasers of respondent’s “Press Clipping and Picture 
Manual” can begin making money at once, can write feature articles 
and trade journal items, and can rewrite the same item half a dozen 
times, from a different angle or slant, and sell it to as many editors. 

6. That said “Press Clipping and Picture Manual” contains com- 
plete information on how and where to find valuable articles and 
where to send them for cash, and that it discloses a “fascinating new 
way” to make “big” money and build up an active and growing income. 

7. Through use of the trade name “National Press Service” or 
through any other name of similar import and effect, or through any 
means or device, or in any manner, that the business conducted by 
him is a service conducted for or on behalf of newspapers or the 
press, or is anything other than a private business conducted for profit. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MarTrTeER OF 


PAULINE ROTHMAN, INDIVIDUALLY; AND TRADING AS 
CROWN MAIL ORDER HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3540. Complaint, Aug. 17, 1938—Decision, Oct. 25, 1938 


Where an individual engaged in the sale and distribution of electric lamps, cos- 
meties, hot water bottles, cutlery sets, clocks, and various other articles of 
merchandise, and in the distribution, in said connection, to representatives 
and prospective representatives of advertising literature, including sales 
circular designating number of items of merchandise and prices thereof— 

(a) Supplied to her representatives and prospective representatives, as part of 
sales circular aforesaid and opposite listing of items and prices of mer- 
chandise as above described, pull card for use in distribution and sale of 
products in question under a plan in accordance with which article of mer- 
ehandise obtained and price paid therefor and value, or apparent value, 
secured, were determined by chance in accordance with item and price dis- 
closed under tab selected, and person or representative operating card was 
compensated, after sale of all tabs or chances and remission of amounts, 
by premium, and thereby supplied to and placed in the hands of others 
means of conducting lotteries in the sale of her merchandise, in accordance 
with aforesaid and other similar plans in varying detail, contrary to estab- 
lished public policy of the United States Government and in violation of the 
criminal laws, and in competition with many who are unwilling to adopt 
game of chance to win by chance or any method contrary to public policy, 
and refrain therefrom ; 

With result that many were attracted by her said method and element of chance 
involved in sale of merchandise, offering opportunity to procure by chance 
article of merchandise at price much less than apparent normal retail price 
thereof, and thereby induced to buy and sell her said products in preference 
to those offered and sold by competitors who do not use such or equivalent 
method, and with effect, by reason thereof, of unfairly diverting trade and 
custom to her from competitors who do not use such or equivalent method; 
and 

(0) Made such false and deceptive and misleading statements in her advertis- 
ing matter as “Pick Your Gift,” “Now Everyone can get a Valuable Prize 
Absolutely Free,” “Free Gift,” “Extra Surprise Gift,” “Amazing New Give- 
Away Plan Drops Gifts Right in Your Lap,” facts being none of her so-called 
premiums or gifts were given away free or without cost, but were purchased 
either with labor of representatives, or prices thereof were included in those 
of other articles which representatives had to sell or procure sale of before 
they could obtain such so-called premiums or gifts, and, in a number of cases, 
certain money payments were required in addition to labor performed or 
services rendered ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such statements and representations were true, 
and into purchase of substantial quantities of her said products as a result 
thereof, and of unfairly diverting trade to her from competitor manufac- 
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turers and distributors of like and similar products who do not make such 
false, deceptive and misleading statements and representations concerning 
the same: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Pauline Rothman, 
individually, and trading as Crown Mail Order House, hereinafter 
referred to as respondent, has violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Pauline Rothman, is an individual trad- 
ing under the name of Crown Mail Order House, with her principal 
office and place of business located at 15 East Eighteenth Street, 
New York, N. Y. Respondent is now, and for some time last past 
has been, engaged in the sale and distribution of electric lamps, hand- 
kerchiefs, cosmetics, jewelry, hot-water bottles, kitchenware, cutlery 
sets, silverware, clocks, electric toasters, electric irons, cameras, cloth- 
ing, sport goods, blankets, bedspreads, leather wallets, and other 
articles of merchandise, in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent causes and has caused said products when sold to be shipped 
or transported from her place of business aforesaid to purchasers 
thereof located in the various States of the United States and in the 
District of Columbia at their respective points of location. There 
is now, and has been for some time last past, a course of trade by 
said respondent in such merchandise in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia. In the course and conduct of said business, respondent is 
and has been in competition with individuals and partnerships and 
with corporations engaged in the sale and distribution of similar 
or like articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of her business, as described 
in paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, said articles of merchandise by means of a game 
of chance, gift enterprise or lottery scheme. The respondent dis- 
tributes or causes to be distributed to representatives and prospective 
representatives certain advertising literature including a sales cir- 
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cular. Respondent’s merchandise is and has been distributed to the 
purchasing public in the following manner: 

A portion of said sales circular consists of a list on which there 
are designated a number of items of merchandise and the prices 
thereof. Adjacent to the list is printed and set out a device com- 
monly called a pull card. Said pull card consists of a number of 
tabs, under each of which is concealed the name of an article of 
merchandise and the price thereof. The name of the article of 
merchandise and the price thereof are so concealed that purchasers 
or prospective purchasers of the tabs or chances are unable to ascer- 
tain which article of merchandise they are to receive or the price 
which they are to pay until after the tab is separated from the card. 
When a purchaser has detached a tab and learned what article of 
merchandise he is to receive and the price thereof his name is written 
on the list opposite the named article of merchandise. Some of 
said articles of merchandise have purported and represented retail 
values and regular prices greater than the prices designated for them, 
but are distributed to the consumer for the price designated on the 
tab which he pulls. The apparent greater values and regular prices 
of some of said articles of merchandise, as compared to the price the 
prospective purchaser will be required to pay in the event he secures 
one of said articles, induce members of the purchasing public to 
purchase the tabs or chances in the hope that they will receive 
articles of merchandise of far greater value than the designated 
prices to be paid for same. The fact as to whether a purchaser 
of one of said pull card tabs receives an article which has greater 
value and a higher regular price than the price designated for same 
on such tab, which of said articles of merchandise a purchaser is 
to receive, and the amount of money which a purchaser is required 
to pay, are determined wholly by lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise desig- 
nated on said card, together with a premium for the representative 
as compensation for operating the pull card and selling the said 
merchandise. Said operator delivers the merchandise to the pur- 
chasers of tabs from said pull card in accordance with the list filled 
out when the tabs were detached from the pull card. 

Respondent sells and distributes and has sold and distributed vari- 
ous assortments of said merchandise and furnishes and has furnished 
various pull cards for use in the sale and distribution of such mer- 
chandise by means of a game of chance, gift enterprise or lottery 
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scheme. Such plan or method varies in detail, but the above 
described plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places 
im the hands of others the means of conducting lotteries in the sale 
of her merchandise, in accordance with the sales plan hereinabove 
set forth. The use by respondent of said method in the sale of her 
merchandise and the sales of such merchandise by and through the 
use thereof and by the aid of said method is a practice of the sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws. 

Par, 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the apparent normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above alleged, are unwilling to adopt and use 
said method, or any method involving a game of chance or the sale 
of a chance to win something by chance, or any method which is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by the 
element of chance involved in the sale of such merchandise in the 
manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or any equivalent method. The use of said method by respond- 
ent, because of said game of chance, has the capacity and tendency 
to, and does, unfairly divert trade and custom to respondent. from 
her said competitors who do not use the same or an equivalent 
method. 

Par. 5. In the course and conduct of her business, as hereinabove 
related, respondent causes and has caused various false, deceptive and 
misleading statements to appear in her advertising matter, as afore- 
said, of which the following are examples, but are not all-inclusive: 

Pick Your Gift 
Now Everyone can get a Valuable Prize 
Absolutely Free 
Free Gift 
Extra Surprise Gift 
Amazing New Give-Away Plan Drops Gifts Right 
in Your Lap. 
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The effect of the foregoing false, deceptive and misleading state- 
ments or representations of the respondent in selling and offering for 
sale such items of merchandise as hereinabove referred to, is to mis- 
lead and deceive a substantial part of the purchasing public in the 
several States of the United States and in the District of Columbia, 
by inducing them to mistakenly believe that respondent gives away 
certain of her said articles of merchandise without cost to her said 
representatives. 

Par. 6. In truth and in fact none of respondent’s so-called gifts 
or premiums are given away “free” but said so-called premiums or 
gifts, which are represented as being “free” to said representatives, 
are either purchased with labor by them or the prices of said so-called 
premiums or gifts are included in the prices of other articles of mer- 
chandise which said representatives must sell or procure the sale 
of before said so-called premiums or gifts can be procured by them. 
For a number of said so-called premiums or gifts certain sums of 
money must be paid by said representatives in addition to the labor 
performed or services rendered. 

Par. 7. The use by respondent of the false, deceptive, and mis- 
leading statements and representations aforesaid, has had and now 
has the capacity and tendency to mislead and deceive and has misled 
a substantial portion of the purchasing public into the erroneous 
belief that such statements and representations are true and into the 
purchase of substantial quantities of said respondent’s products as 
a result of such erroneous belief. There are, among the competitors 
of respondent, as mentioned in paragraph 1 hereof, manufacturers 
and distributors of like and similar products who do not make such 
false, deceptive, and misleading statements and representations con- 
cerning their products. By the statements and representations afore- 
said, trade is unfairly diverted to respondent from such competitors, 
and as a result thereof substantial injury is being done and has been 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce within, the intent and meaning of the Federal 
Trade Commission Act. 


Report, Finprnes as To THE Facrs, AnD Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 17, 1938, issued and there- 
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_after served its complaint in this proceeding upon respondent, Pauline 
Rothman, charging her with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. On Septem- 
ber 19, 1938, the respondent filed her answer in which answer she 
admitted all the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, and the answer 
thereto; and the Commission, having duly considered the matter 
and now being fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Pauline Rothman, is an individual 
trading under the name of Crown Mail Order House, with her prin- 
cipal office and place of business located at 15 East Eighteenth Street, 
New York, N. Y. Respondent is now, and for some time last past 
has been, engaged in the sale and distribution of electric lamps, hand- 
kerchiefs, cosmetics, jewelry, hot water bottles, kitchenware, cutlery 
sets, silverware, clocks, electric toasters, electric irons, cameras, cloth- 
ing, sporting goods, blankets, bed spreads, leather wallets, and other 
articles of merchandise, in commerce between and among the various 
States of the United States and in the District of Columbia. Re- 
spondent causes and has caused said products when sold to be 
shipped or transported from her place of business aforesaid to pur- 
chasers thereof located in the various States of the United States 
and in the District of Columbia at their respective points of loca- 
tion. There is now, and has been for some time last past, a course 
of trade by said respondent in such merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. In the course and conduct of said business, 
respondent is and has been in competition with other individuals 
and with partnerships and corporations engaged in the sale and dis- 
tribution of similar or like articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of her business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed said articles of merchandise by means of a game of 
chance, gift enterprise, or lottery scheme. The respondent distributes 
or. causes to be distributed to representatives and prospective repre- 
sentatives certain advertising literature including a sales circular. 

185514"™—40—you, 27 ——74 
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Respondent’s merchandise is and has been distributed to the purchas- 
- ing public in the following manner: 

A portion of said sales circular consists of.a list on which there 
are designated a number of items of merchandise and the prices there- 
of. Adjacent to the list is printed and set out a device commonly 
called a pull card. Said pull card consists of a number of tabs, 
under each of which is concealed the name of an article of merchan- 
dise and the price thereof. The name of the article of merchandise 
and the price thereof are so concealed that purchasers or prospective 
purchasers of the tabs or chances are unable to ascertain which article 
of merchandise they are to receive or the price which they are to pay 
until after the tab is separated from the card. When a purchaser 
has detached a tab and learned what article of merchandise he is 
to receive and the price thereof, his name is written on the list op- 
posite the named article of merchandise. Some of said articles of 
merchandise have purported and represented retail values and regular 
prices greater than the prices designated for them, but are distributed 
to the consumer for the price designated on the tab which he pulls. 
The apparent greater values and regular prices of some of said 
articles of merchandise, as compared to the price the prospective 
purchaser will be required to pay in the event he secures one of said 
articles, induce members of the purchasing public to purchase the 
tabs or chances in the hope that they will receive articles of merchan- 
dise of far greater value than the designated prices to be paid for 
same. The fact as to whether a purchaser of one of said pull card 
tabs receives an article which has greater value and a higher regular 
price than the price designated for same on such tab, which of said 
articles of merchandise a purchaser is to receive, and the amount of 
money which a purchaser is required to pay, are determined wholly by 
lot or chance. 

When the person or representative operating the pull card has 
succeeded in selling all of the tabs or chances, collected the amounts 
called for, and remitted the said sums to the respondent, said re- 
spondent thereupon ships to said representative the merchandise 
designated on said card, together with a premium for the represen- 
tative as compensation for operating the pull card and selling the 
said merchandise. Said operator delivers the merchandise to the 
purchasers of tabs from said pull card in accordance with the list 
filled out when the tabs were detached from the pull card. 

Respondent sells and distributes and has sold and distributed 
various assortments of said merchandise and furnishes and has fur- 
nished various pull cards for use in the sale and distribution of such 
merchandise by means of a game of chance, gift enterprise, or lot- 
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tery scheme. Such plan or method varies in detail, but the above- 
described plan or method is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan. Respondent thus supplies to and places 
in the hands of others the means of conducting lotteries in the sale 
of her merchandise, in accordance with the sales plan hereinabove 
set forth. The use by respondent of said method in the sale of her 
merchandise and the sale of such merchandise by and through the use 
thereof and by the aid of said method is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the apparent normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondent, as above found, are unwilling to adopt and use 
said method, or any method involving a game of chance or the sale 
of a chance to win something by chance, or any method which is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by the 
element of chance involved in the sale of such merchandise in the 
manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondent who do not use the 
same or an equivalent method. The use of said method by respondent, 
because of said game of chance, has the capacity and tendency to, 
and does, unfairly divert trade and custom to respondent from her 
said competitors who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of her business, as hereinabove 
related, respondent causes and has caused various false, deceptive and 
misleading statements to appear in her advertising matter, as afore- 
said, of which the following are examples, but are not all-inclusive: 


Pick Your Gift 


Now Everyone can get a Valuable Prize 
Absolutely Free 


Free Gift 


Extra Surprise Gift 


Amazing New Give-Away Plan Drops Gifts Right 
in Your Lap. 
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The effect of the foregoing false, deceptive, and misleading state- 
ments or representations of the respondent in selling and offering for 
sale such items of merchandise as hereinabove referred to, is to mis- 
lead and deceive a substantial part of the purchasing public in the 
several States of the United States and in the District of Columbia, 
by inducing them to mistakenly believe that respondent gives away 
certain of her said articles of merchandise without cost to her said 
representatives. 

Par. 6. In truth and in fact none of respondent’s so-called gifts or 
premiums are given away “free” but said so-called premiums or gifts 
which are represented as being “free” to said representatives, are 
either purchased with labor by them or the prices of said so-called 
premiums or gifts are included in the prices of other articles of 
merchandise which said representatives must sell or procure the sale 
of before said so-called premiums or gifts can be procured by them. 
For a number of said so-called premiums or gifts certain sums of 
money must. be paid by said representatives in addition to the labor 
performed or services rendered. 

Par. 7. The use by respondent of the false, deceptive, and mislead- 
ing statements and representations aforesaid, has had and now has 
the capacity and tendency to mislead and deceive and has misled a 
substantial portion of the purchasing public into the erroneous belief 
that such statements and representations are true, and into the pur- 
chase of substantial quantities of said respondent’s products as a result 
of such erroneous belief. There are among the competitors of re- 
spondent, as mentioned in paragraph 1 hereof, manufacturers and 
distributors of like and similar products who do not make such false, 
deceptive, and misleading statements and representations concerning 
their products. By the statements and representations aforesaid, 
trade is unfairly diverted to respondent from such competitors, and 
as a result thereof substantial injury is being done and has been done 
by respondent to competition im commerce between and among the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admitted all the material 
allegations of fact set forth in said complaint and waived all interven- 
ing procedure and further hearing as to said facts, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It ts ordered, That the respondent, Pauline Rothman, individually 
and trading as Crown Mail Order House, or trading under any other 
name, her representatives, agents, or employees, in connection with 
the offering for sale, sale, and distribution of electric lamps, hand- 
kerchiefs, cosmetics, jewelry, hot water bottles, kitchenware, cutlery 
sets, silverware, clocks, electric toasters, electric irons, cameras, cloth- 
ing, sporting goods, blankets, bedspreads, and leather wallets, or any 
other articles of merchandise in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pull cards or 
circulars having pull tabs thereon or other lottery devices for the 
purpose of enabling such persons to dispose of or sell such merchan- 
dise by the use thereof; 

2. Mailing, shipping, or transporting to her agents or to dealers or 
to members of the public pull cards or circulars having pull tabs 
thereon or other lottery devices so prepared or printed as to enable 
said persons to sell or distribute such merchandise by the use thereof; 

3. Selling or otherwise disposing of such merchandise by the use of 
pull cards or circulars having pull tabs thereon or any other lottery 
device ; 

4, Representing directly or indirectly that her merchandise is dis- 
tributed free or without cost when such is not the fact. 

It is further ordered, That the said respondent shall within 60 days 
from the date of service of this order upon her file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which she has complied therewith. 
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PITTSBURGH PLATE GLASS COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3491. Complaint, July 14, 1938—Decision, Dec. 2, 1938 


Where various corporations, individuals, and organizations engaged or concerned 
in distribution and sale of glass and glazing contracting business in St. Louis 
trade area, namely— 

(1) A corporation engaged in manufacturing glass and in selling and distributing 
same, and in conducting glass glazing contracting business throughout that 
part of the United States east of the Rocky Mountains, with manufacturing 
plants in 5 States and with some 70 warehouses or jobbing branches in many 
different States through which it sold and distributed its glass to dealers, 
and including among such jobbing branches 1 in city of St. Louis through 
which it sold and distributed its products in St. Louis trade area and con- 
ducted its glazing contracting business therein; (2) a second concern engaged 
in sale and distribution of said product and in said glazing contracting 
business in various States, and with 5 jobbing branches in different States, 
including St. Louis branch, through which latter it sold and distributed said 
product in aforesaid trade area and conducted its said glazing contracting 
business therein; and, (3) and (4), two others similarly engaged in afore- 
said glazing contracting business and in sale and distribution of such prod- 
ucts in aforesaid area; and, as incident to their said businesses, engaged, 
in ease of all 4, in obtaining or purchasing glass from the various manu- 
facturers with their factories in many different States and causing same 
to be transported from States of origin to State of Missouri, and in reselling 
same to dealers, processors, and users in said State and in Illinois, and, in 
some cases, in other States in trade area adjacent thereto, and in contracting 
for supply and installation of glass in buildings and structures in said 
St. Louis trade area and in supplying and installing glass in such structures 
therein, and, as thus variously engaged, in competition with one another in 
sale of glass in glazing contracting business in area in question, except 
insofar as their competition had been hindered, restricted or restrained, 
or potential competition in said glazing business among them forestalled, by 
said practices and policies below set forth, and in competition with other 
distributors likewise competitively engaged with one another in businesses 
and area aforesaid, except insofar as said competition had been hindered, 
ete., aS hereinbefore described, by practices and policies involved; 

Four individuals, managers, or officers of said four corporate distributors, in 
charge of said concerns’ St. Louis branches or businesses serving area in 
question ; 

Secretary of the Southwest Division of the National Glass Distributors’ Associ- 
ation, employed by such distributors on a part time basis (1) to police 
glazing contracting jobs in the St. Louis trade area to secure strict adherence 
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to specifications as to quality of workmanship and material, (2) to encourage 
use by said distributors of their code of ethics of fair trade practices, and 
(3) to promote the use of glass in competition with other materials used 
for the same purpose with architects and building owners and contractors; 
and 


Two labor organizations of glaziers, members of which were engaged in glazing 


and installing plate, window, and structural glass in buildings in St. Louis 
trade area, and three individuals, officers and agents of said labor organiza- 
tions, engaged in practices and policies as below described, tending to affect 
and restrain competition in commerce in glazing contracting business among 
aforesaid corporate and other distributors and glazing contractors in area 
involyed— 


Agreed, as the case might be, together and with others, and pursued a common 


(a) 


(0) 


course of action and undertaking among themselves and with others, to 
recognize, follow, and earry out, in aforesaid area— 

Policies and trade practices in relation to the business of contracting for 
the supply and installation of glass in buildings and structures in such area, 
namely, (1) policy and practice of imposing such conditions upon other 
glazing contractors competing with said distributors or desiring: to compete 
with them, in connection with such competitors’ employment of glaziers to 
install glass in buildings and structures being erected or repaired in said 
trade area, as to tend to make it difficult or impracticable for such other 
glazing contractors to engage in the glazing contracting business in such 
area, and policies and practices which tended to (2) preclude such com- 
peting glazing contractors from bidding on contracts for the supply and 
installation of glass in such buildings and structures, or (3) from installing 
glass in buildings and structures being erected or repaired therein, or (4) 
which had a tendency to impose upon competing glazing contractors a 
requirement that they employ four glaziers steadily at the rate of $12 per 
day each whether said glazing contractors could provide such employment 
or not, and (5) which tended to prejudice sash and door manufacturers 
operating in the St. Louis trade area in glazing glass and installing the 
same in sash and frames in their respective factories; and 

Policies and practices in relation to sale of glass sold in glazing contracting 
business in said trade area, namely, policy and practice of discussing and 
exchanging information concerning (1) prices or proposed changes in price 
at which glass was being sold or was to be sold by such distributors in the 
glazing contracting business in the St. Louis trade area and of using such 
prices, and (2) prices at which glass was being supplied and installed in 
buildings and structures being erected or repaired in the St. Louis trade 
area and of using and observing such prices, and policy and practice (38) 
used by such distributors of apportioning among themselves some of the 
glazing contracting business in the St. Louis trade area, and (4) policy and 
practice of establishing some cost elements in the composition of bids to be 
submitted by said distributors individually for supplying and installing 
glass in buildings and structures in said trade area with result, in some 
eases, of uniform quotations, and (5) policy and practice which tended to 
hamper and restrict competition in the glazing contracting business in the 
St. Louis trade area, and which tended to promote a monopoly in such 
business in said area; and 
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Where aforesaid various distributor concerns, and managers or officers, aforesaid 
secretary and aforesaid labor organizations and officers or agents thereof, 
for the purpose of making aforesaid policies and practices effective and 
requiring compliance therewith in said trade area, and acting separately 
or together, as the case might be, and in pursuance of the practices and 
policies above described— 

(a) Held meetings at which (1) said policies and practices were discussed, (2) 
the wisdom, feasibility or necessity of changes in the generally recognized 
market for glazing contracting work were discussed, and (3) forthcoming 
change or changes contemplated by some one distributor were indicated, 
to be followed, in some instances, by other distributors; and 

Where aforesaid corporate distributors herein concerned, and aforesaid labor 
organizations, in pursuance of aforesaid policies and practices, ete. as 
above set forth— 

(b) Entered into agreements requiring that glazing contractors in St. Louis 
trade area should employ at least four glaziers steadily at the rate of $12 
per day, failing which they could not secure glaziers to install glass in 
buildings or structures in said area, and that no glass, installed under a 
glazing contractor’s contract, should be set or glazed at any place except 
on the premises of the particular building or structure for which said glass 
was being furnished; and 

Where aforesaid officers or representatives of such corporate distributors’ 
branches or businesses in and for said St. Louis trade area, and acting in 
their capacity as such representatives and in pursuance of aforesaid 
objectives, ete.— 

(c) Oceasionally met at irregular intervals and discussed subjects of interest 
to them in the industry, including prices for supplying and installing glass 
on contract in the St. Louis trade area, with tendency to result in uniform 
price schedule which was generally used by aforesaid distributors in their 
bidding on contracts in St. Louis trade area; and 

Where said corporate distributors, acting as above set forth— 

(d@) Employed aforesaid Glass Distributors’ Association secretary to review, 
as part of his duties, bids on the more important glazing construction proj- 
ects made by said distributors, to keep them informed as to prices bid by 
each of their number, and to check, when important disparities in quota- 
tions appeared, the accuracy of quantities and sizes taken from plans and 
the interpretations of the specifications; with tendency to neutralize com- 
petitive action; and 

Where aforesaid distributors and their representatives, as above set forth— 

(e) Submitted bids, through understanding, in some cases, in such a manner 
that one of their number would submit a bid for a designated job that was 
less than the normal bid prices as bid by the other distributors, with 
result that some of glazing contracting business in said trade area was 
apportioned among aforesaid distributors; and 

Where aforesaid distributors, as above set forth— 

(f) Sought and obtained cooperation from one another in making effective 
practices and policies hereinabove described and exchanged information 
with reference to their respective glazing contracting businesses to be used 
in furtherance of the policies and practices referred to; and 


PITTSBURGH PLATE GLASS CO. ET AL. 1141 


1188 Syllabus 


(g) Investigated practices and policies of competing glazing contractors, results 


of which, or investigations concerning same, were conveyed to such 
corporate distributors; 


With result that the capacity, tendency, and effect of said policies and prac- 


tices, and acts and practices in pursuance thereof as aforesaid, were to 
tend to (1) concentrate in said distributors the glazing contracting busi- 
ness in the St. Louis trade area, (2) maintain prices at, and conditions 
under, which glass is supplied by distributors in the glazing contracting 
business in St. Louis trade area, (8) lessen and restrict competition in 
glazing contracting business in said trade area, and otherwise tend to 
operate as a restraint upon, obstruction to, and detriment to the freedom 
of fair and legitimate competition in such business, (4) suppress compe- 
tition among distributors in glazing contracting business in said trade 
area, and (5) burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in glass into, through, and from the various 
States of the United States, particularly those included in the St. Louis 
trade area; and 


With result that practices and policies of said corporate distributors, organ- 


izations, and individuals, as aforesaid, lessened, restricted and restrained 
glazing contracting business of members thereof and other glazing con- 
tractors, and directly and immediately restrained interstate commerce with 
respect to glass for glazing constracting business transported beyond the 
State in which the same was made or transported from the State of Mis- 
souri into other States; and 


With further result that effect of such practices and policies, which exercised 


All 


power not possessed by individual action upon public interest, had been or 
might be to tend to (1) increase normal price of glass sold in glazing con- 
tracts for construction purposes, (2) suppress and discriminate against 
small glazing contractors who were, or had been, engaged in, or desired 
to engage in, glazing contracting business in St. Louis trade area, (3) 
bring about disappearance of prices arrived at through play of competitive 
forces in glazing contracting business at the expense of buying public, 
(4) lessen the volume’ of private and public construction in which glass 
is uSed, (5) correspondingly tend to lessen the opportunities for employ- 
ment, both in glass industry and in construction industry, and (6) tend 
to raise cost of public buildings and projects and private structures in 
which glass is used and thereby tend either to make them less available 
to public or raise taxes and rents by which public pays for them; 

to the prejudice of the public, and with result of placing in aforesaid 
corporations, individuals, and organizations power to control the glazing 
contracting business and tending to create monopoly in such business in 
hands thereof: 


Held, That such acts and things, done as aforesaid by such corporations, indi- 


viduals, and organizations, constituted unfair methods of competition in 
commerce. 


Mr, Allen C. Phelps for the Commission. 
Igoe, Carroll, Keefe & McAfee, of St. Louis, Mo., for Pittsburgh 
Plate Glass Co., Frank Clarke, Hadley-Dean Glass Co., Leo Hadley, 


Jr., 


and E. V. Hanser. 
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Mr. Jess B. Fields, of Bloomington, Ind., for Burroughs Glass 
Co. and Herbert H. Piou, and, together with Greensfelder & Hemker, 
of St. Louis, Mo., for The Nurre Companies, Inc. and Belmont W. 
Beinke. 

Mr. J. A. Lennon, of St. Louis, Mo., for District Council No. 2, 
of the Brotherhood of Painters, Decorators, and Paperhangers of 
America, St. Louis, Mo., Glaziers’ Local Union No. 513, of the Broth- 
erhood of Painters, Decorators, and Paperhangers of America, St. 
Louis, Mo., Lawrence M. Raftery, James F. Egan, and Edward W. 
Hill. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the respondents 
herein named have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. The words and terms defined in this paragraph have 
the following meaning as used in this complaint: 

“Glass” means plate, window, safety, and structural glass; 

“Respondent Distributors” refers to respondents Pittsburgh Plate 
Glass Co., The Nurre Cos., Inc., Burroughs Glass Co., and Hadley- 
Dean Glass Co.; 

“St. Louis Trade Area” means the area surrounding and adjacent 
to the city of St. Louis, Mo., in which glass is sold or delivered or 
supplied and installed in buildings by respondent distributors, and 
includes many cities and localities in the States of Missouri and IIli- 
nois, and points in States adjoining Missouri and Illinois; 

“Glazing contracting business” refers to the business of contracting 
to sell and install glass in buildings and structures and of selling 
glass therefor and installing the same therein ; 

“Glazing contractor” means one who engages in the glazing con- 
tracting business ; 

“Sash and door manufacturers” refers to concerns which manufac- 
ture sashes, doors and frames in which glass is set or fitted at the 
factory. 

Par. 2. Respondent Pittsburgh Plate Glass Co. is a corporation 
organized and existing under the laws of Pennsylvania, with its office 
and principal place of business located in the Grant Building, Pitts- 
burgh, Pa. This respondent is engaged in the business of manufac- 
turing glass, and of selling and distributing the same and of con- 
ducting a glass glazing contracting business throughout the United 
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States. It maintains and operates factories or manufacturing plants 
in the States of Pennsylvania, Indiana, Missouri, Ohio, and West Vir- 
ginia. It also maintains and operates approximately 75 warehouses 
or jobbing branches, located in many different States of the United 
States, from which it sells and distributes its glass to dealers and con- 
sumers located in the same and different States. Among said job- 
bing branches so maintained and operated by this respondent is the 
St. Louis jobbing or distributing branch, which sells and distributes 
respondent’s glass in the St. Louis trade area and conducts its glazing 
contracting business in said area. Respondent’s St. Louis branch is 
managed by respondent Frank Clarke, who is an employee and the 
representative and agent of respondent Pittsburgh Plate Glass Co. 
in the St. Louis trade area. 

Par. 3. Respondent The Nurre Companies, Inc., is a corporation 
organized and existing under the laws of the State of Indiana, with 
its principal office at Bloomington, Ind. This respondent is engaged 
in selling and distributing glass and in the glazing contracting busi- 
ness ‘in various States of the United States. It maintains jobbing 
branches at Memphis, Tenn., Kansas City, Mo., Dubuque, Iowa, Egg 
Harbor, N. J., and St. Louis, Mo. The St. Louis, Mo., branch sells 
and distributes respondent’s glass in the St. Louis trade area and con- 
ducts its glazing contracting business in said area, and is under the 
direction and management of respondent Belmont W. Beinke, who is 
respondent’s agent and representative in this trade area. 

Par. 4. Respondent Burroughs Glass Co. is a corporation organized 
and existing under the laws of the State of Missouri, with its principal 
office at 814 South Vandeventer Avenue, St. Louis, Mo. This re- 
spondent is engaged in selling and distributing glass in the St. Louis 
trade area and in the glazing contracting business in said area. Re- 
spondent Herbert H. Piou is the vice-president of respondent Bur- 
roughs Glass Co., and in active management of its business and 
policies. 

Par. 5. Respondent Hadley-Dean Glass Co. is a corporation or- 
ganized, and existing under the laws of the State of Missouri, with its 
principal office located at 703 North Eleventh Street, in St. Louis, Mo. 
This respondent is engaged in selling and distributing glass in the 
St. Louis trade area and in the glazing contracting business in said 
area. Respondent Leo Hadley, Jr., is the manager of respondent 
Hadley-Dean Glass Co., and directs its business and policies. 

Par. 6. Respondents Pittsburgh Plate Glass Co. and The Nurre Cos., 
Inc., through their respective ‘St. Louis branches, and respondents 
Burroughs Glass Co. and Hadley-Dean Glass Co., in the course and 
conduct of their respective businesses, purchase or obtain glass from 
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the various manufacturers thereof who have factories located in many 
different States of the United States, and cause said glass so purchased 
or obtained to be transported from the States of origin thereof, being 
usually States other than the State of Missouri, to, into and through 
various States of the United States and into the State of Missouri. 
Said respondents resell said glass to dealers, processors, and consumers 
or users located in the States of Missouri and Illinois and in other 
States in the trade area adjacent to such States, and also contract for 
the supply and installation of glass in buildings and structures and 
supply and install glass in such structures in the St. Louis trade area. 
Said glass is ordinarily purchased or obtained from the manufacturer 
by said respondents, with the intention and for the purpose of reselling, 
delivering the same to purchasers located in the States of Missouri and 
Illinois and States adjacent thereto, such resales being made in the 
respective St. Louis places of business of said respondents, where said 
glass is assembled for sale. Said respondents, upon sales of glass being 
made to purchasers, deliver and transport, or cause to be delivered and 
transported, said glass, so shipped into the State of Missouri, to the 
purchasers thereof located in the States of Missouri and Illinois and 
other States adjacent thereto, Said respondents are, and have been 
since prior to 1930 engaged in commerce between and among the vari- 
ous States of the United States, and each of said respondents is and 
has been engaged in trade, business, and commerce having a direct effect 
upon interstate commerce in glass. There is a continuous stream and 
flow of such commerce in glass across State lines from the factories, 
where such glass is manufactured, to the warehouses and branches of 
said respondents and from said warehouses and branches to the numer- 
ous and divers purchasers thereof. 

Par. 7. Respondent E. V. Hanser, during a part of the time since 
prior to 1980, was secretary of the Southwest Division of the Na- 
tional Glass Distributors’ Association, which is an association made 
up of corporations, firms and individuals dealing in and distributing 
glass in various cities and localities in the United States. Said re- 
spondent E. V. Hanser, since about 1930, has been employed by the 
respondent distributors, and is now employed by such distributors, 
to provide a central agency for the formulation and effectuation of 
the unfair policies, practices and methods hereinafter set forth as 
having been and now being used by respondent distributors in con- 
junction with the other respondents named herein. 

Par. 8. Respondents District Council No. 2, and Glaziers’ Local 
Union 5138, of the Brotherhood of Painters, Decorators, and Paper- 
hangers of America, are organizations of glaziers, the members of 
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which are engaged in glazing and installing plate, window, and 
structural glass in buildings in the St. Louis trade area. 

Respondent Lawrence M. Raftery is, and has been during the time 
herein mentioned, the Secretary of said respondent District Council 
No. 2. Respondents James F. Egan and Edward W. Hill are and 
have been business agents of respondent Glaziers’ Local Union No. 
518, and as such have represented said respondent Union and its 
members in its and their dealings with respondent distributors and 
other glass distributors in the St. Louis trade area. 

The respondents named in this paragraph are engaged in unfair 
practices and methods hereinafter described, which directly affect 
and restrain competition in commerce among respondent distribu- 
tors and between respondent distributors and other distributors in 
said trade area. 

Par. 9. Respondent distributors are in competition with one an- 
other in the sale and distribution of glass and in the glazing con- 
tracting business in the St. Louis trade area, except insofar as said 
competition has been hindered, lessened, restricted, or restrained, or 
potential competition among them forestalled by the unfair practices 
and methods hereinafter set forth. There are other jobbers and 
distributors of plate, window, and structural glass who are engaged 
in the sale and distribution of such glass in said St. Louis trade area 
and who are engaged in the glazing contracting business therein, in 
competition with one another and with one or more of the respondent 
distributors, except insofar as such competition has been hindered, 
lessened, and restricted or restrained, or potential competition among 
_them forestalled, by the use by respondent distributors and the other 
respondents named herein of the unfair practices and methods here- 
inafter set forth. The competitors of respondent distributors above 
mentioned are engaged in purchasing glass which is transported 
across State lines to the States of Missouri, [Illinois and adjacent 
States, and in reselling said glass in many instances to buyers order- 
ing same for delivery in States other than the State in which said 
competing distributors are engaged in business. All of said respond- 
ent distributors are engaged in unfair methods as hereinafter set 
forth, which directly and substantially affect competition among 
themselves and between themselves and other distributors in said 
trade area. 

Par. 10. The respondents named herein, since prior to 1930, have 
agreed and conspired, and combined and confederated together and 
with others, and have united in and pursued a common and concerted 
course of action, and undertaking among themselves and with others 
“to adopt, follow, carry out, enforce, fix, and maintain in said St. 
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Louis trade area, certain monopolistic prices, policies, sales methods, 
and trade practices hereinafter described, which said respondents 
have agreed to, and adhered to themselves, and which they have 
attempted to and have, by coercion and compulsion, imposed upon 
glass distributors in said trade area who were not permitted to or 
did not desire to join such combination and conspiracy, and upon 
glazing contractors, building contractors, owners of buildings, proc- 
essors of glass, and users and consumers of glass generally, in said 
area. 

Par. 11. The said monopolistic policies, sales methods, trade prac- 
tices and prices referred to in the preceding paragraph, which were 
so formulated, adopted and put into effect, were as follows: 

(a) The following policies and practices in relation to the busi- 
ness of contracting for the supply and installation of glass in build- 
ings and structures in the St. Louis trade area, used by respondent 
distributors and their agents and employees, with the aid and coop- 
eration and active assistance of the other respondents named herein; 

1. A policy and practice of preventing distributors of glass 
competing with respondent distributors or desiring to compete with 
them, located within and outside of the St. Louis trade area, from 
securing glaziers to install glass in buildings and structures being 
erected or repaired in said trade area. 

2. A policy and practice of precluding such competing distributors 
from bidding on contracts for the supply and installation of glass 
in such bitlaings and structures. 

3. A policy and practice of precluding such competing distr shite 
from supplying and installing glass in buildings and structures be-- 
ing erected or repaired in said trade area. 

4. A policy and practice of compelling such competing distributors 
to employ four glaziers steadily, at the rate of twelve dollars per 
day each, whether such distributor could provide employment for 
said yTaivioys or not. 

5. A policy and practice of preventing sash and door manufactur- 
ers operating in the St. Louis trade area from glazing glass and in- 
stalling the same in sash and frames in their respective factories. 

6. A policy and practice of intimidating and harassing competing 
glass distributors who attempted to or did engage in the glazing 
contracting business in the St. Louis trade area. 

(6) The following policies and practices in relation to the sale 
and distribution of glass, including glass sold in the glazing con- 
tracting business, in “said! St. Louis trade area, used by respondent 
distributors and their agents and employees: 
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1. A policy and practice of fixing and maintaining the prices at 
which glass is sold by distributors to the retail trade and to proc- 
essors and consumers in the St. Louis trade area; 

2. A policy and practice of fixing and maintaining the prices at 
which glass is supplied and installed in buildings and structures 
being erected or repaired in the St. Louis trade area; 

3. A policy and practice used by respondent distributors of 
apportioning among themselves the business of selling glass in the 
St. Louis trade area; 

4. The policy and practice used by respondent distributors of 
apportioning among themselves the glazing contracting business in 
the St. Louis trade area; 

5. A policy and practice of fixing the amount of bids submitted 
for supplying and installing glass in buildings and structures in 
the St. Louis trade area, particularly buildings being constructed by 
Federal or State agencies with public funds; 

6. A policy and practice of preventing glass distributors and 
dealers competing with respondent distributors from buying glass 
at the manufacturers’ quoted prices, and of compelling them to pur- 
chase glass from respondent distributors at prices above such man- 
ufacturers’ quoted prices; 

7. A general policy and practice of eliminating competition in 
the glass business and the glazing contracting business in the St. 
Louis trade area, and of creating and maintaining a monopoly in 
such businesses in said area. 

Par. 12. For the purpose of making such policies and practices 
effective and of requiring compliance therewith by all competing 
distributors and dealers in glass in the St. Louis trade area, and by 
the purchasing public located therein, the individual respondents 
named herein, or one or more of them, acting in furtherance of and 
in pursuance of the general plan, undertaking, conspiracy, and policy 
above described, have collectively as groups, or individually, done 
the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods described in 
the preceding paragraph; 

2. Held meetings at which said policies, practices, and methods 
were discussed, adopted, and agreed to, and issued and distributed 
price lists and other printed matter, and distributed the same among 
the respondent distributors, announcing the adoption of such policies, 
practices, and methods, and the imposition of the. same upon all 
concerned ; 
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3. Respondent distributors entered into an agreement with 
respondents District Council No. 2 and Glaziers’ Local Union No. 
513 of the Brotherhood of Painters, Decorators and Paperhangers of 
America, which required all glazing contractors in the St. Louis 
trade area to employ at least four glaziers steadily at the rate of 
$12 per day, failing which no glass distributor would be recognized 
as a glazing contractor, and providing that no unrecognized glazing 
contractor could secure glaziers to install glass in buildings or 
structures in the St. Louis trade area. 

4. Respondent distributors entered into an agreement with 
respondent District Council No. 2 and Glaziers’ Local Union No. 
518, providing that no glass, sold under a glazing contractor’s con- 
tract, should be set or glazed at any place except on the premises of 
the particular building or structure for which said glass was being 
furnished ; 

5. Respondent distributors organized a price-fixing and policy com- 
mittee, membership in which was confined to one official from each 
of the four respondent distributors, the said committee having in- 
cluded respondents Frank Clarke, Herbert H. Piou, Leo Hadley, Jr., 
and Belmont W. Beinke; 

6. Respondent distributors, through such committee, fixed and 
maintained the prices charged for glass and glazing in the St. Louis 
trade area, issued a confidential so-called Metropolitan Glazing 
Schedule to be used by respondent distributors in bidding on glazing 
contracts and glass construction jobs in said area, and required that 
all such bids be based upon such so-called glazing schedule; 

7. Respondent distributors employed respondent E, V. Hanser as 
their agent to review all bids on glazing construction projects made 
by respondent distributors, to fix the price bid by each of the re- 
spondent distributors and to designate one of such respondent 
distributors as the low bidder, or to bring about identical bids; 

8. Respondent distributors, acting through such committee and 
their agent, respondent E, V. Hanser, have apportioned the available 
glass distribution business in the St. Louis trade area among them- 
selves on a percentage basis determined by said committee; 

9. Respondent distributors and their representatives, with respond- 
ent EK. V. Hanser, have by agreement arbitrarily increased or “loaded” 
bids submitted upon construction projects, particularly on State and 
Federal projects upon which public funds were being expended ; 

10. Respondent distributors, through the said committee and said 
respondent Hanser in one case increased or “loaded” a bid on a glass 
and glazing contract for a building being constructed by the Public 
Works Administration, an agency of the United States Government, 
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approximately $14,000, and used this amount to jointly purchase the 
assets of a competing distributor who was not a member of the con- 
spiracy herein alleged, and who did not adhere to or conform to the 
policies and practices of respondent distributors hereinabove set 
forth. 

11. Respondent distributors have sought and have obtained 
promises and assurances of cooperation from one another in estab- 
lishing and making effective the sales practices, policies, and pricing 
methods hereinabove described. 

12. Respondent distributors have exchanged information with ref- 
erence to their respective businesses and activities to be used in 
furtherance of the policies and methods referred to. 

13. Respondent distributors have supervised and investigated the 
practices and policies of competing distributors, and have acted con- 
certedly to maintain certain prices agreed upon to control markets 
and to coercively require recalcitrant distributors and dealers to 
recognize and conform to such practices and methods. 

14. Respondents generally have threatened, harassed, and intim- 
idated glass distributors and dealers in the St. Louis trade area to 
compel such distributors and dealers to recognize and concede to 
respondents the alleged right to use the unfair policies and practices 
above set forth. 

Par. 13. The capacity, tendency, and effect of said plan, agreement, 
combination, conspiracy, policies, and methods, and the said acts 
and practices of said respondents in pursuance thereof, are and have 
been: 

1. To monopolize in the said respondent distributors the business 
of selling and distributing glass, and the glazing contracting busi- 
ness in the St. Louis trade area; 

2. To monopolize in respondent distributors the opportunity to 
purchase or obtain glass from the manufacturers at the manufac- 
turers’ list price; 

3. To fix and maintain the prices at, and conditions under, which 
glass is sold by distributors in the St. Louis trade area; 

4, To prevent glazing contractors and glass distributors located 
outside of the St. Louis trade area from bidding upon or from secur- 
ing glass construction contracts and from selling glass in said trade 
area ; 

5. To unreasonably lessen, eliminate, restrict, stifle, hamper, and 
suppress competition in the glass trade and industry in the St. Louis 
trade area, and to deprive the purchasing and consuming public 
and public agencies of advantages in price, service, and other con- 
siderations which they would receive and enjoy under conditions: 

185514™—40—vou, 27 —75 


1150 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 27 BY TAGs 


of normal and unobstructed and free and fair competition in said 
trade and industry; and to otherwise operate as a restraint upon, 
obstruction to, and a detriment to, the freedom of fair and legitimate 
competition in such trade and industry; 

6. To substantially increase the cost of glass to purchasers and to 
increase the normal price of glass sold on glazing contracts for con- 
struction purposes from 35 percent to 50 percent and more. 

7. To suppress, eliminate, and discriminate against small dis- 
tributors who are or have been engaged in or desire to engage in 
selling glass in the St. Louis trade area; 

8. To obstruct and prevent the establishment of new distributors 
of glass in said area; 

9. To suppress and eliminate all price competition among distrib- 
utors in the sale of glass and in the sale of glass for glazing con- 
struction contracts in said trade area; 

10. To burden, hamper, interfere with the normal and natural flow 
of trade and commerce in glass into, through, and from the various 
States of the United States, particularly those included in the St. 
Louis trade area; and to injure the competitors of individual re- 
spondent distributors by unfairly diverting business and trade from 
them, depriving them thereof, and otherwise driving or “freezing” 
them out of business; 

11. To prejudice and injure glass distributors and glazing contrac- 
tors who do not conform to respondents’ program or methods, or 
who do not desire to conform to them; but are compelled to do so by 
the concerted action of respondents herein alleged. 

Par. 14. The combination of respondents as hereinabove averred 
has hindered, lessened, restricted and restrained the trade of mem- 
bers thereof and other distributors and dealers, and still hinders, 
lessens, restricts and restrains the same. The direct and immediate 
result of the said combination has been and is restraint upon inter- 
state commerce with respect to glass transported beyond the State 
in which the same is made, or transported from the State of Missouri 
into other States. Such confederated action exercises a power which 
individual action could not exercise or possess, and the necessary 
tendency and the direct and substantial effect of the combination are 
injury to the public. 

The effect of respondents’ combination upon the public interest has 
been and now is: 

1. To bring about. the disappearance of prices arrived at through 
the play of competitive forces at the expense of the buying public; 

2. To lessen the demand for glass and the volume of public and 
private construction in which glass is used; 
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3. Correspondingly to lessen the opportunities for employment, 
both in the glass industry and in the construction industry ; 

4. To raise the cost of public buildings and projects and private 
structures in which glass is used and thereby either to make them 
less available to the public or to raise the taxes and rents by which 
the public pays for them. 

Par. 15, The above alleged acts and things done by respondents 
have a dangerous tendency unduly to hinder competition in the glass 
distribution and glazing contracting business and trade in the St. 
Louis trade area, and to create a monopoly thereof in the hands of 
respondents, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the said Federal Trade 
Commission Act. 


Rerort, Frnprn¢s as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on the 14th day of J uly 1938, issued and 
served its complaint in this proceeding upon the respondents named 
in the caption, hereof, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. ‘Thereafter stipulations were entered into whereby it was stipu- 
lated and agreed that a statement of facts signed and executed by 
respondents Pittsburgh Plate Glass Co., Frank Clarke, Hadley-Dean 
Glass Co., Leo Hadley, Jr., and E. V. Hanser, and their counsel, Igoe, 
Carroll, Keefe & McAfee; and respondents The Nurre Cos., Inc., and 
Belmont W. Beinke, and their counsel, Greensfelder & Hemker; and 
respondents Burroughs Glass Co. and Herbert H. Piou, and their. 
counsel, Jess Fields; and respondents District Council No. 2 of the 
Brotherhood of Painters, Decorators and Paperhangers of America, 
St. Louis, Missouri, Glaziers’ Local Union No. 513, of the Brother- 
hood of Painters, Decorators, and Paperhangers of America, St. Louis, 
Mo., Lawrence M. Raftery, James F. Egan, and Edward W. Hill, and 
their counsel, J. A. Lennon, and W. T. Kelley, Chief Counsel for the 
Federal Trade Commission, subject to the approval of the Commis- 
sion, may be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint, or in opposi- 
tion thereto, and that the said Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon and enter its order disposing of 
the proceeding without the presentation of arguments or the filing of 
briefs. Thereafter this proceeding regularly came on for final hear- 
ing before the Commission on said complaint and stipulations, said 
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stipulations having been approved, accepted and filed, and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracraruy 1. The words and terms defined in this paragraph have 
the following meaning as used herein: 

“Glass” means plate, window, safety, and structural glass; 

“Respondent distributors” refers to respondents Pittsburgh Plate 
Glass Co., The Nurre Glass Cos., Inc., Burroughs Glass Co., and 
Hadley-Dean Glass Co.; 

“St. Louis trade area” means the area surrounding and adjacent 
to the City of St. Louis, Mo., in which glass is sold or delivered or 
supplied and installed in buildings by respondent distributors, and in- 
cludes many cities and localities in the States of Missouri and 
Illinois; 

“Glazing contracting business” refers to the business of contracting 
to sell and install glass in buildings and structures and of selling. 
glass therefor and installing the same therein ; 

“Glazing contractor” means one who engages in the glazing con- 
tracting business ; 

“Sash and door manufacturers” refers to concerns which manu- 
facture sashes, doors and frames in which glass is set or fitted at 
the factory. 

Par. 2. Respondent Pittsburgh Plate Glass Co. is a corporation 
organized and existing under the laws of Pennsylvania, with its 
office and principal place of business located in the Grant Building, 
Pittsburgh, Pa. This respondent is engaged in the business of manu- 
facturing glass, and of selling and distributing the same and of 
conducting a glass glazing contracting business throughout that. sec- 
tion of the United States east of the Rocky Mountains. It main- 
tains and operates factories or manufacturing plants in the States 
of Pennsylvania, Indiana, Missouri, Ohio, and West Virginia. It 
also maintains and operates approximately 70 warehouses or jobbing 
branches, located in many different States of the United States, from 
which it sells and distributes its glass to dealers located in the same 
and different States. Among said jobbing branches so maintained 
and operated by this respondent is the St. Louis jobbing or distribut- 
ing branch, which sells and distributes respondent’s glass in the St. 
Louis trade area and conducts its glazing contracting business in said 
area. Respondent’s St. Louis branch is managed by respondent 
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Frank Clarke, who is an employee and the representative of re- 
spondent Pittsburgh Plate Glass Co. in the St. Louis trade area. 

Par. 3. Respondent The Nurre Cos., Inc., is a corporation organ- 
ized and existing under the laws of the State of Indiana, with its 
principal office at Bloomington, Ind. This respondent is engaged in 
selling and distributing glass and in the glazing contracting business 
in various States of the United States. It maintains jobbing branches 
at Memphis, Tenn.; Kansas City, Mo.; Dubuque, Iowa; Egg Harbor, 
N. J.; and St. Louis, Mo. The St. Louis, Mo., branch sells and dis- 
tributes respondent’s glass in the St. Louis trade area and conducts 
its glazing contracting business in said area, and is under the direc- 
tion and management of respondent Belmont W. Beinke, who is 
respondent’s representative in this trade area. 

Par. 4. Respondent Burroughs Glass Co. is a corporation organized 
and existing under the laws of the State of Missouri, with its prin- 
cipal office at 814 South Vandeventer Avenue, St. Louis, Mo. This 
respondent is engaged in selling and distributing glass in the St. 
Louis trade area and in the glazing contracting business in said 
area. Respondent Herbert H. Piou is the vice-president of respon- 
dent Burroughs Glass Co., and participates in the active management 
of its business and policies. ; 

Par. 5. Respondent Hadley-Dean Glass Co. is a corporation -organ- 
ized and existing under the laws of the State of Missouri, with 
its principal office located at 703 North Eleventh Street, in St. Louis, 
Mo. This respondent is engaged in selling and distributing glass in 
the St. Louis trade area and in the glazing contracting business in 
said area. Respondent Leo Hadley, Jr., is the manager of respond- 
ent Hadley-Dean Glass Co., and directs its business and policies. 

Par. 6. Respondents Pittsburgh Plate Glass Co. and The Nurre 
Cos., Inc., through their respective St. Louis branches, and respond- 
ents Burroughs Glass Co. and Hadley-Dean Glass Co., in the course 
and conduct of their respective businesses, purchase or obtain glass 
from the various manufacturers thereof who have factories located 
in many different States of the United States, and cause said glass 
so purchased or obtained to be transported from the States of origin 
thereof, being usually States other than the State of Missouri, to, into, 
and through various States of the United States and into the State of 
Missouri. Said respondents resell said glass to dealers, processors, 
and users located in the States of Missouri and Illinois, and in some 
cases in other States in the trade area adjacent to such. States, and 
also contract for the supply and installation of glass in buildings 
and structures and supply and install glass in such structures in the 
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St. Louis trade area. Said glass is ordinarily purchased or obtained 
from the manufacturer by said respondents, with the intention and 
for the purpose of reselling, delivering the same to purchasers located 
in the States of Missouri and Illinois and in some cases in States 
adjacent thereto, such resales being made in the respective St. Louis 
places of business of said respondents, where said glass is assembled 
for sale. Said respondents, upon sales of glass being made to pur- 
chasers, deliver and transport, or cause to be delivered and trans- 
ported, said glass, so shipped into the State of Missouri, to the 
purchasers thereof located in the States of Missouri and Illinois and 
in some cases in other States adjacent thereto. Said respondents 
are, and have been since prior to 1930 engaged in commerce between 
and among the various States of the United States, and each of said 
respondents is and has been engaged in trade, business, and com- 
merce having a direct effect upon interstate commerce in glass. There 
is a continuous stream and flow of such commerce in glass across 
State lines from the factories where such glass is manufactured, to 
the warehouses and branches of said respondents and from said 
warehouses and branches to the numerous and divers purchasers 
thereof. 

Par. 7. Respondent E. V. Hanser, during a part of the time since 
prior to 1933, was secretary of the Southwest Division of the National 
Glass Distributors’ Association, which is an association made up of 
corporations, firms, and individuals dealing in and distributing glass 
in various cities and localities in the United States. Said respondent 
EK. V. Hanser, since about December 1933 has been employed part 
time by the respondent distributors, and is now employed by such 
distributors, for the following purposes: (1) To police glazing con- 
tracting jobs in the St. Louis trade area to secure strict adherence 
to specifications as to quality of workmanship and material; (2) to 
encourage use by respondent distributors of their code of ethics of 
fair trade practices; (3) to promote the use of glass in competition 
with other materials used for the same purpose with architects and 
building owners and contractors. Said respondent E. V. Hanser, 
has functioned as an employee of respondent distributors to effec- 
tuate some of the policies and practices hereinafter set forth as having 
been and now being used by respondent distributors. 

Par. 8. Respondents District Council No. 2 and Glaziers’? Local 
Union No. 518, of the Brotherhood of Painters, Decorators and 
Paperhangers of America, are organizations of glaziers, the mem- 
bers of which are engaged in glazing and installing plate, window, 
and structural glass in buildings in the St. Louis trade area. 
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Respondent Lawrence M. Raftery has been during the time herein 
mentioned the secretary of said respondent District Council No. 2. 
Respondents James F. Egan and Edward W. Hill are and have been 
business agents of respondent Glaziers’ Local Union No. 513, and as 
such have represented said respondent union and its members in its 
and their dealings in connection with labor matters with respondent 
distributors and other glazing contractors in the St. Louis trade area. 

The respondents named in this paragraph are engaged in practices 
and policies hereinafter described, which tend to affect and restrain 
competition in commerce in the glazing contracting business among 
respondent distributors and between respondent distributors and 
other glazing contractors in said trade area. 

Par. 9. Respondent distributors are in competition with one an- 
other in the sale of glass in the glazing contracting business in the 
St. Louis trade area, except insofar as said competition has been 
hindered, lessened, restricted or restrained, or potential competition 
in the glazing contracting business among them forestalled by the 
practices and policies hereinafter set forth. There are dealers in 
plate, window, and structural glass who are engaged in the glazing 
of such glass in said St. Louis trade area and who are engaged in 
the glazing contracting business therein, in competition with one 
another in the glazing contracting business and with one or more of . 
the respondent distributors, except insofar as such competition has 
been hindered, lessened, and restricted or restrained or potential 
competition among them in the glazing contracting business fore- 
stalled, by the use by respondent distributors and the other respond- 
ents named herein of the practices and policies hereinafter set forth, 
The competitors of respondent distributors above mentioned are en- 
gaged in purchasing glass for their glazing contracting businesses 
which is transported across State lines to the States of Missouri, 
Illinois, and adjacent States, and in reselling said glass in many 
instances to buyers ordering the same for installation in States other 
than the State in which said glazing contractors are engaged in 
business. All of said respondent distributors are engaged in some 
of the policies and practices as hereinafter set forth, which tend to 
directly and substantially affect competition among themselves and 
between themselves and other glazing contractors in said trade area. 

Par. 10. The respondents named herein, or some of them, since 
prior to 1930, have agreed together and with others and have pur- 
sued a common course of action, and undertaking among themselves 
and with others, to recognize, follow, and carry out in said St. 
Louis trade area certain of the policies and trade practices, in said 
trade area, hereinafter described. 
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Par. 11. The said policies and trade practices referred to in the 
preceding paragraph, were as follows: 

(a) The following policies and practices in relation to the business 
of contracting for the supply and installation of glass in buildings 
and structures in the St. Louis trade area: 

1. A policy and practice of imposing such conditions upon other 
glazing contractors competing with respondent distributors or desir- 
ing to compete with them, in connection with such competitors’ em- 
ployment of glaziers to install glass in buildings and structures 
being erected or repaired in said trade area, as to tend to make it 
difficult or impracticable for such other glazing contractors to en- 
gage in the glazing contracting business in such area. 

2. A policy and practice which tended to preclude such compet- 
ing glazing contractors from bidding on contracts for the supply 
and installation of glass in such buildings and structures. 

3. A policy and practice which tended to preclude such glazing 
contractors from installing glass in buildings and structures being 
erected or repaired in said trade area. 

4, A policy and practice which had a tendency to impose upon 
competing glazing contractors a requirement that they employ four 
glaziers steadily at the rate of $12 per day each whether said glazing 
contractors could provide such employment or not. 

5. A policy and practice which tended to prejudice sash and door 
manufacturers operating in the St. Louis trade area in glazing glass 
and installing the same in sash and frames in their respective 
factories. 

(6) The following policies and practices in relation to the sale 
of glass sold in the glazing contracting business, in said St. Louis 
trade area: 

1. A policy and practice of discussing and exchanging informa- 
tion concerning prices or proposed changes in price at which glass 
was being sold or was to be sold by respondent distributors in the 
glazing contracting business in the St. Louis trade area and of 
using such prices. 

2. A policy and practice of discussing and exchanging informa- 
tion concerning the prices at which glass was being supplied and 
installed in buildings and structures being erected or repaired in the 
St. Louis trade area and of using and observing such prices, 

8. A policy and practice used by respondent distributors of appor- 
tioning among themselves some of the glazing contracting business 
in the St. Louis trade area. 

4, A policy and practice of establishing some cost elements in the 
composition of bids to be submitted by respondent distributors in- 
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dividually for supplying and installing glass in buildings and struc- 
tures in the St. Louis trade area, which resulted in some cases in 
uniform quotations. 

5. A policy and practice which tended to hamper and restrict com- 
petition in the glazing contracting business in the St. Louis trade 
area, and which tended to promote a monopoly in such business in 
said area. 

Par. 12. For the purpose of making such policies and practices 
effective and of requiring compliance therewith in the St. Louis 
trade area, the individual respondents named herein, or one or more 
of them, acting in pursuance of the practice and policy above de- 
scribed, have collectively or individually done the following things: 

1. Held meetings at which (a) said policies and practices were dis- 
cussed; (b) the wisdom, feasibility, or necessity of changes in the 
generally recognized market for glazing contracting work were dis- 
cussed; (c) some one distributor indicated forthcoming change or 
changes this distributor contemplated making and in some instances 
this change was followed by other distributors. 

2. Respondent distributors entered into an agreement with respond- 
ents District Council No. 2 and Glaziers’ Local Union No. 518, of the 
Brotherhood of Painters, Decorators, and Paperhangers of America, 
requiring that glazing contractors in the St. Louis trade area should 
employ at least four glaziers steadily at the rate of $12 per day, 
failing which they could not secure glaziers to install glass in build- 
ings or structures in the St. Louis trade area. 

3. Respondent distributors entered into an agreement with re- 
spondents District Council No. 2 and Glaziers’ Local Union No. 513 
requiring that no glass, installed under a glazing contractor’s con- 
tract, should be set or glazed at any place except on the premises of 
the particular building or structure for which said glass was being 
furnished. ; 

4. Respondents Frank Clarke, Herbert H. Piou, Leo Hadley, Jr., 
and Belmont W. Beinke, as representatives of respondent distribu- 
tors, occassionally met at irregular intervals and discussed subjects 
of interest to them in the industry, among these being prices for sup- 
plying and installing glass on contract in the St. Louis trade area. 
Such exchange of information concerning prices charged for supply- 
ing and installing glass on contract tended to result in a uniform 
price schedule which was generally used by respondent distributors in 
their bidding on contracts in the St. Louis trade area. 

5. Respondent distributors employed respondent E. V. Hanser to 
review, as part of his duties, bids on the more important glazing 
construction projects made by respondent distributors; to keep them 
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informed as to prices bid by each of their number; and to check, 
when important disparities in quotations appeared, the accuracy of 
quantities and sizes taken from plans and the interpretations of the 
specifications, all of which activities tended to neutralize competitive 
action. 

6. Respondent distributors and their representatives have, by under- 
standing in some cases, submitted bids in such manner that one of 
their number would submit a bid for a designated job that was less 
than the normal bid price as bid by the other distributors with the 
result that some of the glazing contracting business in the St. Louis 
trade area was apportioned among the respondent distributors. 

7. Respondent distributors have sought and obtained cooperation 
from one another in making effective the practices and policies here- 
inabove described. 

8. Respondent distributors have exchanged information with refer- 
ence to their respective glazing contracting businesses to be used in 
furtherance of the policies and practices referred to. 

9. Respondent distributors have investigated the practices and pol- 
icies of competing glazing contractors and information concerning 
the result of said investigations has been conveyed to respondent 
distributors. 

Par. 13. The capacity, tendency, and effect of said policies and 
practices, and the said acts and practices of said respondent in pur- 
suance thereof, are and have been: 

1. To tend to concentrate in the said respondent distributors the 
glazing contracting business in the St. Louis trade area. 

2. To tend to maintain the prices at, and conditions under, which 
glass is supplied by distributors in the glazing contracting business 
in the St. Louis trade area. 

3. To tend to lessen and restrict competition in the glazing con- 
tracting business in the St. Louis trade area; and to otherwise tend 
to operate as a restraint upon, obstruction to and detriment to the 
freedom of fair and legitimate competition in such business. 

4. To tend to suppress competition among distributors in the glaz- 
ing contracting business in said trade area. 

5. To tend to burden, hamper, and interfere with the normal and 
natural flow of trade and commerce in glass into, through and from 
the various States of the United States, particularly those included 
in the St. Louis trade area. 


CONCLUSION 


The practices and policies of respondents as hereinabove found 
have lessened, restricted, and restrained the glazing contracting busi- 
ness of members thereof and other glazing contractors. The direct 
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and immediate result of the said practices and policies has been, and 
is, restraint upon interstate commerce with respect to glass, for the 
glazing contracting business, transported beyond the State in which 
the same is made, or transported from the State of Missouri into 
other States. Such practices and policies exercise a power which in- 
dividual action could not exercise or possess, and the necessary tend- 
ency and the direct and substantial effect of the practices and policies 
are injury to the public. 

The effect of respondents’ practices and policies upon the public 
interest has been or may be: 

1. To’tend to increase the normal price of glass sold in glazing con- 
tracts for construction purposes. 

2. To tend to suppress and discriminate against small glazing con- 
tractors who are, or have been, engaged in, or desire to engage in, the 
glazing i eee business « the St. Louis trade area. 

3. To tend to bring about the disappearance of prices arrived at 
through the play of competitive forces in the glazing contracting 
business at the expense of the buying public. 

4. To tend to lessen the volume of private and public construction 
in which glass is used. 

5. Correspondingly to tend to lessen the opportunities for employ- 
ment, both in the glass industry and in the construction industry. 

6. To tend to raise the cost of public buildings and projects and 
private structures in which glass is used and thereby tend to either 
make them less available to the public or raise the taxes and rents by 
which the public pays for them. 

The above acts and things done by respondents are all to the prej- 
udice of the public and have a dangerous tendency to hinder compe- 
tition in the glazing contracting business in the St. Louis trade area; 
have placed in respondents the power to control the glazing con- 
tracting business and have tended to create a monopoly in such busi- 
ness in the hands of respondents; and constitute unfair methods of 
competition in commerce within the intent and meaning of the said 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and stipulations as to 
the facts entered into between the respondents herein and W. T. 
Kelley, Chief Counsel for the Commission, which provide among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondents 
herein and each of them, findings as to the facts and conclusion based 
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thereon and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondents Pittsburgh Plate Glass Co., a cor- 
poration, The Nurre Cos., Inc., a corporation, Burroughs Glass Co., 
a corporation, and Hadley-Dean Glass Co., a corporation, and their 
officers, directors, representatives, and employees, including, spe- 
cifically, respondents Frank Clarke, Belmont W. Beinke, Herbert H. 
Piou, Leo Hadley, Jr., and E. V. Hanser, hereinafter referred to 
as respondent distributors, in connection with the sale, in the glaz- 
ing contracting business, of plate, window, and structural glass in 
interstate commerce in the St. Louis trade area for installation of 
such glass in buildings and structures, do forthwith cease and desist 
from: 

Agreeing among themselves, or with others, to engage in, pursuant 
to any agreement or understanding, directly or through any corpora- 
tion or other device, and from engaging in any of the following acts, 
practices, or policies: 

1. Exchanging information concerning prevailing prices, or con- 
templated or proposed changes in prices, for plate, window, or 
structural glass used in the glazing contracting business. 

2. Discussing or exchanging information concerning bids to be 
submitted by any individual respondent for supplying and installing 
glass in any structure or building. 

3. Collectively agreeing upon any formula to be used in computing 
bids for supplying and installing glass in any structure or building; 
upon standards of cost, either of labor or material, or upon the 
amount of any item of such bids or the total amount thereof. 

4. Preparing, publishing, or circulating schedules or otherwise 
conveying information between or among themselves which set forth, 
directly or by implication, any such above policy and practice to be 
used in computing bids, standards of cost or other data which is 
designed to influence or determine the amount of any item of any 
contemplated bid or the total thereof. 

5. Fixing or establishing by agreement the amount to be bid by 
any individual respondent for supplying and installing any such 
glass in any building or structure. 

6. Collectively cooperating with respondent District Council No. 2 
or Glaziers’ Local Union No, 518, of the Brotherhood of Painters, 
Decorators, and Paperhangers of America, St. Louis, Mo., or Law- 
rence M. Raftery, James F. Egan, or Edward W. Hill, or any other 
labor organization or representative thereof, in. requiring or agree- 
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ing that glazing contractors competing with respondent distributors 
be compelled to employ four glaziers, or any other specified number, 
steadily at the rate of $12 per day each, or any other specified fig- 
ure, as a condition to securing glaziers to install glass in any struc- 
ture or building, or collectively agreeing to any such requirement as 
applicable to themselves ; | 

7. Collectively cooperating in any way with the respondents named 
in the preceding paragraph in requiring that glazing contractors 
competing with respondent distributors in supplying glass for in- 
stallation in any building or structure must have such glass glazed 
on the premises as a condition to securing glaziers to install such 
glass, or collectively agreeing, to any such requirement as applicable 
to themselves; 

8. Collectively continuing, renewing, or by joint action complying 
with or carrying into effect any agreement to accomplish anything 
prohibited by this order, 

It is further ordered, That respondents District Council No. 2 of 
the Brotherhood of Painters, Decorators, and Paperhangers of Amer- 
ica, St. Louis, Mo., an unincorporated association, and Glaziers’ Local 
Union No. 513, of the Brotherhood of Painters, Decorators, and Pa- 
perhangers of America, St. Louis, Mo., an unincorporated associa- 
tion, and Lawrence M. Raftery individually and as secretary of said 
District Council No. 2 and James F. Egan and Edward W. Hill, 
individually and as business agents of said Glaziers? Local Union 
No. 518, in connection with the supplying and installation of glass 
in structures or buildings in interstate commerce in the St. Louis 
trade area, do forthwith cease and desist from: 

1. Persuading or inducing respondent distributors collectively to 
agree among themselves to the requirement that they must employ 
four glaziers, or any other specified number, steadily at the rate of $12 
per day each, or any other given figure, as a condition to securing 
glaziers to install glass supplied by such distributors for any struc- 
ture or building, or the requirement that all such glass must be 
glazed upon the premises for which the same has been supplied by 
such distributors; 

2. Entering into any collective agreement incorporating the above 
terms, conditions, or requirements with any two or more glazing con- 
tractors or distributors, or enforcing any such agreement. heretofore 
made. 

It is further ordered, That the respondents herein and each of them 
shall, within 60 days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which they have complied with this order. 
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In THE MATrerR OF 
RARITAN DISTILLERS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2442. Oomplaint, June 18, 1935—Decision, Dec. 3, 1938 


Where a corporation engaged in purchasing, rectifying, blending, and bottling 
whiskies, gins, cordials, liqueurs, vermouths, cocktails, and other alcoholic 
beverages, and in selling its aforesaid various products to wholesaler and 
retailer purchasers in other States and in District of Columbia, in substantial 
competition with those engaged in manufacture by distillation of whiskies, 
gins and other alcoholic beverages from mash, wort, or wash, and in sale 
thereof in trade and commerce among the various States and in said District, 
and with those engaged in rectifying, blending, and bottling such various 
beverages and similarly selling same, and including among said competitors 
those who distill, from mash, wort or wash, whiskies, gins, and other alco- 
holic beverages and truthfully use words “distillery,” distilleries,” “distillers,” 
or “distilling” as part of their corporate or trade names and on their sta- 
tionery and advertising and on the labels of the bottles in which they sell 
and ship their said products, and those who, engaged in purchasing, rectify- 
ing, blending, bottling, and selling such various products, do not use aforesaid 
words as above set forth— 

Represented, through use of word “Distillers” in its corporate name, printed on 
its stationery, invoices, billheads, order blanks, and on the labels attached 
to the bottles in which it sold and shipped its said products, and in various 
other ways to customers, that the said whiskies, gins, cordials, and other 
alcoholic beverages contained in said bottles were by it made through true 
process of distillation from mash, wort, or wash, and furnished said cus- 
tomers with means of So representing to their retailer-vendees and ultimate 
consuming public, notwithstanding fact it did not thus distill said various 
beverages thus bottled, labeled, sold and transported by it through process 
of distillation from mash, wort, or wash, as long definitely understood from 
word “distillers” used in connection with liquor industry and products 
thereof in the trade and by the ultimate purchasing public, and did not 
own, operate, or control any place or places where said beverages were 
made by such process of distillation as aforesaid, and said products were 
not produced and bottled by distillers or in a distillery, and it was not a 
distiller, for the purchase of the bottled liquors of which there is a prefer- 
ence on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into belief 
that it was a distiller and that the whiskies, gins, and other alcoholic bev- 
erages sold by it were by it distilled from mash, wort, or wash, and of 
inducing dealers and such public, acting in such belief, to purchase its 
aforesaid products made and bottled by it, and of thereby diverting trade 
to it from its competitors who do not, by their corporate or trade names, or 
in any other manner, misrepresent that they are distillers; to the substantial 
injury of substantial competition in commerce: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John J. Keenan, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. John W. Hilldrop, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Raritan Distillers 
Corporation, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to the said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParagraPH 1, Respondent is a corporation organized, existing, aird 
doing business under the laws of the State of New Jersey, with its 
office and principal place of business in the city of Perth Amboy in 
said State. It is now, and for more than 1 year last past has been, 
engaged in the business of purchasing, rectifying, blending, and bot- 
tling whiskies, gins, cordials, liqueurs, vermouths, cocktails, and other 
alcoholic beverages and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business it causes its said products when sold to be trans- 
ported from its place of business aforesaid into and through various 
other States of the United States to the purchasers thereof, consisting 
of wholesalers and retailers located in other States of the United 
States and the District of Columbia. In the course and conduct of its 
business as aforesaid, respondent is now, and for more than 1 year 
last past has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manu- 
facture by distillation of whiskies, gins, and other alcoholic beverages 
from mash, wort, or wash and in the sale thereof in trade and com- 
merce between and among the various States of the United States and 
in the District of Columbia; and in the course and conduct of its 
business as aforesaid respondent is, and has been for more than 1 
year last past, in substantial competition with other corporations and 
with individuals, firms, and partnerships engaged in the business of 
rectifying, blending, bottling, and selling whiskies, gins, cordials, 
liqueurs, vermouths, cocktails, and other alcoholic beverages and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 
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Par. 2. For a long period of time the word “distillers” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and-meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, the manufacturers of such liquors by the proc- 
ess of distillation from mash, wort, or wash, and a substantial portion 
of the purchasing public prefers to buy alcoholic beverages prepared 
and bottled by distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name printed on its 
stationery, advertising matter, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that the said whiskies, gins, cordials, liqueurs, ver- 
mouths, cocktails, and other alcoholic beverages therein contained 
were by it manufactured through a true process of distillation from 
mash, wort, or wash, when, as a matter of fact respondent is not a 
distiller, does not distill the said whiskies, gins, or other alcoholic 
beverages by it so bottled, labeled, sold, and transported, and does 
not own, operate or control any place or places where said beverages 
are manufactured by a process of distillation from mash, wort, or 
wash, and the said beverages are not produced and bottled in a 
distillery. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of alcoholic beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who distill from 
mash, wort, or wash, whiskies, gins, and other alcoholic beverages sold 
by them and who truthfully use the words “distillery,” “distilleries,” 
“distillers,” or “distilling” as a part of their corporate or trade names 
and on their stationery, advertising and on the labels of the bottles in 
which they sell and ship such products. There are also among such 
competitors corporations, firms, partnerships, and individuals engaged 
in the business of purchasing, rectifying, blending, bottling, and sell- 
ing whiskies, gins, cordials, liqueurs, vermouths, cocktails, and other 
alcoholic beverages who do not use the words “distillery,” “dis- 
tilleries,” “distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery, advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

Par. 5. The representation by respondent, as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the belief 
that respondent is a distiller and that the whiskies, gins, and other 
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alcoholic beverages sold by the respondent are distilled by it from 
mash, wort, or wash and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, acting 
in such belief, to purchase the aforesaid products manufactured and 
bottled by the respondent, thereby diverting trade to respondent from 
its competitors who do not by their corporate or trade name or in any 
other manner misrepresent that they are distillers, and thereby re- 
spondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are to 
the prejudice of the public and the competitors of respondent and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 18, 1935, issued and served 
its complaint in this preceeding upon respondent, Raritan Distillers 
Corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by PGad B. Morehouse, attorney 
for the Commission, and in opposition to the allegations of the com- 
plaint by John W. Hilldrop, attorney for the respondent, before 
John J. Keenan, an examiner of the Commission theretofore duly 
designated by it, and said testimony and -other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto 
and the oral arguments of counsel aforesaid; and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


_ Paracrapu 1. Respondent is a corporation organized in December 
1933, existing and doing business under and by virtue of the laws of 
185514"—40—vo, 2776 
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the State of New Jersey, and has its principal place of business at 
385-387 Rector Street, Perth Amboy, N. J. Its officers are David 
Silverman, president and treasurer; Max Silverman, vice president, 
and Rose Silverman, secretary. 

Ever since March 27, 1934, it has been and still is engaged in busi- 
ness as a rectifier and wholesaler of distilled spirits. Since Novem- 
ber 23, 1935, it so engaged pursuant to a rectifier’s basic permit No. 
R-390, issued to it on that date by the Federal Alcohol Administra- 
tion Division of the Treasury Department. Prior thereto it had 
operated under a permit issued by the former Federal Alcohol Con- 
trol Administration. Its present permit authorizes it to engage at 
the above addresses in the business of rectifying and blending distilled 
spirits and wine, and while so engaged, to sell, offer, and deliver for 
sale in interstate and foreign commerce such spirits and wine so recti- 
fied or blended, conditionally, upon its compliance with Sections 5 
and 6 of the Federal Alcohol Administration Act, and all other 
provisions thereof; the Twenty-first Amendment and laws relating to 
the enforcement thereof; all laws of the United States relating to 
distilled spirits, wine, and malt beverages, including taxes with re- 
spect thereto; and all applicable regulations made pursuant to law 
which are now or may hereafter be in force; and the laws of all States 
in which the permittee engages in business. 

While its charter is sufficiently broad to permit it to engage in al- 
most any phase of the liquor business, actually it has engaged only 
in the business of rectifying spirits and selling them at wholesale. 
It purchases these spirits from various distillers and bottles them 
under its Warehousing and Bottling Basic Permit BR-390, issued at 
the same time and by the same authority as was its rectifier’s basic 
permit. 

Of the whiskies purchased by it in bulk from distillers it bottles 
about 90 percent without alteration as straight whiskies, and bottles 
the residue after rectifying or blending the same. The bottling and 
sale of the gin purchased by it from others constitutes about 25 percent 
of its sales. 

The Commission finds that this respondent is now and since March 
27, 1984, has been engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, gins, cordials, liqueurs, vermouths, 
cocktails, and other alcoholic beverages, and in the sale thereof in 
constant course of trade and commerce between and among the 
various States of the United States, and in the District of Columbia. 
The bulk of its sales and distribution has been in the territories com- 
prised by the States of New Jersey, New York, Connecticut, Pennsyl- 
vania, and in the District of Columbia. 
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In the course and conduct of its said business it causes its products, 
when sold, to be transported from Perth Amboy, N. J., into and 
through various other States of the United States to the purchasers 
thereof, who are wholesalers and retailers located in these other States 
of the United States and in the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent 
is now and since March 27, 1934, has been in substantial competition 
with other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by distillation of whiskies, gins, and 
other alcoholic beverages from mash, wort, or wash and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid respondent is, and has 
been during said period, in substantial competition with other cor- 
porations, individuals, firms, and partnerships engaged in the busi- 
ness of rectifying, blending, and bottling whiskies, gins, cordials, 
liqueurs, vermouths, cocktails, and other alcoholic beverages and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondents are various tanks for 
storage and blending, bottle fillers, labeling machines, and the equip- 
ment usually found in a rectifying plant. 

Rectifying, in the distilled spirits rectifying industry, means the 
mixing, or blending of whiskies of different grades or types. A blend 
of whiskies is a combination of various straight whiskies of different 
types or ages, and blended whiskey is a product with something other 
than whiskey in it, such as neutral spirits (grain alcohol) and some- 
times caramel or prune juice, or whatever the rectifier sees fit to put in 
it, as stated by Mr. David Silverman “A finished whiskey in his own 
mind—in his taste, whatever you want to call it.” 

During such times as a rectifier is either bottling or labeling his 
products a gauger from the Alcohol Tax Unit of the Bureau of Inter- 
nal Revenue is present, solely for the purpose of protecting the Gov- 
ernment’s revenue. A great many distilling companies in addition 
to their distilleries operate a rectifying plant at some little distance 
from their distilling plant where they perform substantially the same 
operations as a rectifier. Blown somewhere in the glass of the bottles 
used there is a symbol consisting of a letter followed by a number, 
identifying the bottler. For instance, there is a “DPD” for a distiller 
and an “R” for a rectifier, the number following the said letter cor- 
responds with the distiller’s or rectifier’s basic permit, thus “R-390” 
designates Raritan Distillers Corporation to those who happen to 
know. Distillers also bottle liquor from their rectifying plants and 
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label it as “Blended and bottled by” or “Bottled by,” as the case may 
be, so that by the use of such phrases alone appearing on a label 
followed by the name of the bottler one cannot.tell whether the bottler 
was a distiller or a rectifier. 

This respondent does not now and never has produced or manu- 
factured distilled spirits of any kind from mash, wort, or wash, or 
other raw materials. 

Section 3247 of the Revised Statutes (U.S. C. A. title 26, sec. 1183 
(a) ) regulating Internal Revenue, defines a “distiller” as follows: 

Every person who produces distilled spirits or who brews or makes a mash, 
wort, or wash fit for distillation or for the production of spirits, or who, by any 
process of evaporation, separates alcoholic spirits from any substance, or who, 
making or keeping mash, wort or wash, has also in his possession or use a still, 
shall be regarded as a distiller. 

Section 3244 of the Revised Statutes (U.S. C. A. title 26, sec. 1398 
(f) defines a “rectifier” as follows: 

Every person who rectifies, purifies, or refines distilled spirits or wine by any 
process other than by original and continuous distillation from mash, wort, or 
wash, through continuous enclosed vessels or pipes, until the manufacture 
thereof is complete, and every wholesaler and liquor dealer who has in his pos: 
session any still or leach tub, or who keeps any other apparatus for the purpose 
of refining in any manner distilled spirits, and every person who without rectify- 
ing, purifying, or refining distilled spirits, shall, by mixing such spirits, wine, or 
other liquor with any materials, manufacture any spurious imitation, or com- 
pound liquors for sale under the name of whiskey, brandy, gin, rum, wine 
spirits, cordials, or wine bitters, or any other name, shall be regarded as a 
rectifier, and that being engaged in the business of rectifying, ete. 

Par. 3. The testimony of those having long experience in both the 
distilled spirits rectifying industry and the distilling industry estab- 
lished that this respondent’s plant and operations do not make or 
constitute this respondent a distiller in the sense commonly under- 
stood by the liquor industry. There were also called a large number 
of witnesses who were lay-members of the purchasing public, 28 in 
number, and with few exceptions their testimony was to the effect 
that by such terms as “distilling,” “distillery,” “distiller,” when used 
in the trade or corporate name of a concern handling alcoholic bever- 
ages, they understood that concern to be engaged in an initial dis- 
tilling process of producing spirituous or alcoholic beverages from 
fermented grain or mash, and that they have a distinct preference for 
a distillery bottled package over one bottled by a rectifier for the 
reason that they would expect to get a better product that had been 
distilled under proper supervision and without tampering; and that 


; ‘ .=) rc) 
everything else being equal, as between two unknown brands, they 
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would choose the bottle bearing the label or name of a distiller, or a 
distilling company. 

The Commission finds that for a long period of time, the word 
“distillers” when used in connection with the liquor industry and 
with the products thereof, has had and still has a definite significance 
and meaning to the minds of wholesalers and retailers in such in- 
dustry and to the ultimate purchasing public, to wit, the manufacture 
of such liquors by the process of distillation from mash, wort, or 
wash, and that a substantial portion of the purchasing public prefers 
to buy alcoholic beverages prepared and bottled by distillers. 

Par. 4. About 50 percent of respondent’s products are sold under 
its corporate name “Raritan Distillers Corporation,” and 50 percent 
under the private labels of customers. In the sale and shipment of 
its products, the respondent on its labels gives the brand name and 
in some instances the age of the whiskey with the statement “Bottled 
by Raritan Distillers Corp., Perth Amboy, N. J.” In other instances 
“Blended and Bottled by Raritan Distillers Corp.” As to straight 
whiskies, since about August 1936, under a requirement of the Federal 
Alcohol Administration, respondent has placed a label on the bottle 
naming the State in which the liquor was distilled and its age. In 
the matter of blended whiskey, the back label on the bottle states the 
amount of whiskey and amount of neutral spirits. The respondent 
must get the approval of the Federal Alcohol Administration on all 
labels before using them and it has complied with all the rules and 
regulations of the Federal Alcohol Administration. The respond- 
ent’s corporate name as it appears on the label is required to corre- 
spond with the name as it appears on the basic permit issued by the 
Federal Alcohol Administration. These basic permits may be 
amended and on June 12, 1936, respondent’s basic permit was 
amended as to the address at which it conducted its rectifying opera- 
tions. In connection with the approval by the Federal Alcohol 
Administration of this respondent’s labels, the question of the pro- 
priety or impropriety of the name used by the corporation was never 
discussed or passed upon. Except on its labels, at the present time 
all respondent’s advertising literature bears the words “Rectifiers of 
Spirits” in smaller type after its corporate name, that is, upon its 
statements, business letterheads, invoices, and order blanks. 

The Commission finds that in the course and conduct of its busi- 
ness as aforesaid, by the use of the word “distillers” in its corporate 
name, printed on its stationery, invoices, billheads, order blanks, 
and on the labels attached to the bottles in which it sells and ships 
its said products and in various other ways, respondent represents 
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to its customers and furnishes them with the means of representing 
to their vendees, both retailers and the ultimate consuming public, 
that the said whiskies, gins, cordials, liqueurs, vermouths, cocktails, 
and other alcoholic beverages therein contained were by it manu- 
factured through a true process of distillation from mash, wort, or 
wash, when as a matter of fact and law, respondent is not a distiller, 
does not distill the said whiskies, gins, or other alcoholic beverages by 
it so bottled, labeled, sold, and transported, and does not own, operate, 
or control any place or places where said beverages are manufactured 
by a process of distillation from mash, wort, or wash, and the said 
beverages are not produced and bottled by distillers, nor in a dis- 
tillery. 

Par. 5. There are among the competitors of respondent engaged 
in the sale of alcoholic beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who distill from 
mash, wort, or wash whiskies, gins, and other alcoholic beverages 
sold by them and who truthfully use the words “distillery,” “distil- 
leries,” “distillers,” or “distillmg” as a part of their corporate or 
trade names and on their stationery, advertising, and on the labels 
of the bottles in which they sell and ship such products. There are 
also among such competitors corporations, firms, partnerships, and 
individuals engaged in the business of purchasing, rectifying, blend- 
ing, bottling, and selling whiskies, gins, cordials, liqueurs, vermouths, 
cocktails, and other alcoholic beverages who do not use the words 
“distillery,” “distilleries,” “distilling,” or “distillers,” as a part of 
their corporate or trade names, nor on their stationery, advertising, 
nor on the labels attached to the bottles in which they sell and ship 
their said products. 

Par. 6. The representation by respondent, as set forth in para- 
graph 4 hereof, is calculated to and has a capacity and tendency to 
and does mislead and deceive dealers and the purchasing public into 
the belief that respondent is a distiller and that the whiskies, gins, 
and other alcoholic beverages sold by the respondent are distilled by 
it from mash, wort, or wash and is calculated to and has the capacity 
and tendency to and does induce dealers and the purchasing public, 
acting in such belief, to purchase the aforesaid products manufactured 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in 
interstate commerce. 
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The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act: 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony, and other evidence taken before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of the said complaint and in 
opposition thereto, briefs filed herein, and oral arguments by PGad 
B. Morehouse, counsel for the Commission, and by John W. Hilldrop, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, 'That the respondent, Raritan Distillers Corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of whiskies, gins, cordials, liqueurs, vermouths, 
cocktails, and other alcoholic beverages in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

Representing through the use of the word “distillers” in its 
corporate name on its stationery, invoices, bill heads, order blanks, 
and on the labels attached to the bottles in which it sells and ships 
its said products, or in any other way by word or words of like 
import; 

(2) That it is a distiller of whiskeys, gins, or other spirituous 
beverages; or 

(6) That the said whiskies, gins, and other spirituous beverages 
are by it manufactured through the process of distillation; or 

(c) That it owns, operates, or controls a place or places where 
any such products are by it manufactured by a process of original 
and continuous distillation from mash, wort, or wash, through con- 
tinuous closed pipes and vessels until the manufacture thereof is 
complete, unless and until respondent shall actually own, operate, 
or control such a place or places. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


AT FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 20 WEG: 


In THE MATTER OF 


FIRESIDE INDUSTRIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3362. Complaint, Mar. 19, 1938—Decision, Dec. 6, 1928 


Where a corporation engaged in sale and distribution of home study courses 
for decoration of novelties and, in connection therewith, in sale and dis- 
tribution of unpainted and undecorated furniture, toys, lamp shades, and 
other novelties, along with its own exclusive designs, instructions, and 
color schemes, to members of purchasing public in various States and 
in the District of Columbia, in substantial competition with others engaged 
in sale and distribution of similar products and home study courses; in 
advertising its said courses and products and business and sales policies 
in publications, bulletins and other matter circulated among the various 
States— i 

(a) Represented that its customers had all of its resources at their com- 
mand, and that such resources were available for such customers’ use and 
benefit, and that it was a guild or association of persons formed for mutual 
protection or aid and had counselors or agents in Hurope, through such 
statements, among others, as that “Hyery member has at his command all 
of Fireside’s tremendous resources for his or her benefit,’ “The Fireside 
Guild is, in reality, a close association of some 50,000—men and women, 
scattered throughout America,” and “The Advisory Service includes timely 
information collected by our counselors and agents located in the art 
centers of Europe and America,” facts being it was not a guild and such 
various misrepresentations were otherwise exaggerated, misleading and 
untrue; and 

(bo) Represented that financial failure was impossible for those engaged in 
the business advocated by it, and that it purchased articles from customers 
and acted as their sales agent, and that its offer to refund purchase price to 
customers was backed by a gold bond, facts being bond backing its refund 
offer was not a gold bond, it did not purchase articles from customers 
or act for them as aforesaid, though performing function of advisor and 
counselor on sales problems, and it did not guarantee success to customers, 
for whom financial failure was possible, but merely provided for refund 
to customer, in event of his dissatisfaction with courses purchased from its 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false statements, 
representations, and advertisements were true, and of causing substan- 
tial portion thereof, by reason of such belief, to buy substantial quantities 
of its said courses and products, and of thereby diverting unfairly trade 
to it from competitors, as aforesaid, who truthfully advertise their busi- 
ness, products, and sales policies: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors and constituted unfair methods of competition. 
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Before Mr. Robert S. Hall, trial examiner. 
Mr, John N. Wheelock for the Commission. 
Mr. W. B. Alewander, of Adrian, Mich., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Fireside 
Industries, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapyH 1. Respondent, Fireside Industries, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of Michigan, with its office and principal place of business 
located at Adrian, Mich. Respondent is now, and for more than 2 
years last past has been, engaged in the business of selling unpainted 
and undecorated furniture, toys, Iampshades, and other novelties, 
and home study courses in the decoration of novelties which respond- 
ent distributes throughout the various States of the United States. 

Par. 2. Said respondent, being engaged in business aforesaid, 
causes said products and courses, when sold, to be transported from 
its office and principal place of business in the State of Michigan 
to purchasers thereof located at various points in States of the United 
States other than the State from which such shipments are made, 
and in the District of Columbia. 

Respondent now maintains a course of trade in said products dis- 
tributed and sold by it in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business respondent 
is now, and has been, in substantial competition with other corpora- 
tions, and with individuals and firms likewise engaged in the busi- 
ness of selling and distributing similar products and home study 
courses in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent, in order to promote the sale of 
its products and courses of study, published or caused to be published 
the following statements and representations: 
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Every member has at his command all of Fireside’s tremendous resources for 
his or her benefit. ‘ 

The advisory service includes timely information collected by our counsellors 
and agents located in the art centers of Hurope and America. 

All of this is offered you now on a plan that insures your success. You 
cannot fail. 

We are so sure you can succeed we give you an absolute warranty backed 
by a thousand dollar gold bond. 

The Fireside Guild is, in reality, a close association of some 50,000 * * * 
men and women, scattered throughout America. 

Fireside will * * * give you the individual service of the Fireside Sales 
Department. 

Fireside guarantees your success. The thousand-dollar guaranteed bond 
protects you. 

I absolutely guarantee your satisfaction with Fireside training. Hvyerything 
is absolutely guaranteed. 

World membership shows popularity of Fireside Guild. 


Par. 5. In all of its advertising literature respondent represents, 
through statements and representations herein set out, and through 
statements of similar import and effect, 

1. That respondent’s customers have all of respondent’s resources 
at their command, and that these resources are available for their 
benefit ; 

2. That respondent has counsellors or agents in Europe; 

3. That financial failure is not possible for those engaged in the 
business advocated by respondent ; 

4. That respondent’s offer to refund the purchase price to customers 
is backed by “gold” bond; 

5. That respondent’s organization is a guild; that is, an association 
of persons engaged in kindred pursuits for mutual protection, aid 
or cooperation; 

6. That respondent purchases articles from its customers or acts as 
their sales agent ; 

7. That respondent guarantees success to its customers. 

Par. 6. The above representations made by respondent are exagger- 
ated, false, misleading, and untrue. In truth and in fact, all of re- 
spondent’s resources are not available for respondent’s customers, 
and respondent’s customers do not have all of respondent’s re- 
sources at their command. Respondent does not have counsel- 
lors or agents in Europe. Financial failure is possible for those 
engaged in the business advocated by respondent. Respondent’s 
offer to refund purchase price to customers is not backed by a 
“gold” bond. Respondent is not a guild or a corporation or asso- 
ciation of persons formed for mutual protection, aid or cooperation, 
of its membership. Respondent does not purchase articles from its 
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customers, nor does it act as sales agent for customers, but merely per- 
forms the function of an adviser on sales problems. Respondent does 
not guarantee success to its customers, but provides for a refund of 
the purchase price in case a customer is not satisfied. 

Par. 7. The foregoing statements and representations made by 
respondent in promoting the sale of novelties, its plan for decoration 
of the novelties, and its courses, of study in connection therewith, had, 
and now have, a tendency and capacity to, and do, mislead a sub- 
stantial part of the purchasing public into the erroneous and mis- 
taken belief that all of said representations are true. Further, as a 
direct consequence of the mistaken and erroneous beliefs induced 
by the misrepresentations of respondent, a number of the consuming 
public purchased a substantial volume of respondent’s products. As 
a result, trade has been diverted unfairly to respondent from cor- 
porations, individuals, and firms likewise engaged in the business of 
selling novelties and plans for the decoration of novelties, and who 
truthfully advertise their respective products and courses of study. 
As a result thereof, substantial injury has been done, and is now 
being done by respondent to competition in commerce between the 
various States of the United States and in the District of Columbia. 

Par. 8. The above and foregoing acts and practices of the respondent 
are all to the prejudice of the public and of respondent’s competi- 
tors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frxprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 21, 1938, issued and served 
its complaint in this proceeding upon respondent Fireside Industries, 
Inc., a corporation, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of said complaint were introduced by John N. Wheelock, attorney 
for the Commission, and in opposition to the allegations of the 
complaint by W. B. Alexander, attorney for respondent, before Robert 
S. Hall, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
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regularly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, oral argument 
not having been requested; and the Commission, having duly consid- 
ered the matter, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Fireside Industries, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Michigan and having its office and prin- 
cipal place of business in the city of Adrian, Mich. Respondent was 
incorporated in the year 1924. 

Par. 2. The respondent is now, and has been from the date of its 
incorporation, engaged in the business of selling and distributing 
home study courses for the decoration of novelties, and as a part of 
its said business of selling and distributing such home study courses, 
respondent has been, during all of such times, and is now, engaged 
in the business of selling and distributing unpainted and undecorated 
furniture, toys, lamp shades, and other novelties with its own exclu- 
sive designs, instructions, and color schemes. Respondent sells said 
home study courses and products to members of the purchasing public 
situated in various States of the United States and the District of 
Columbia, and causes the said home study courses and products, 
when sold by it, to be transported from its aforesaid place of business 
in the State of Michigan to purchasers thereof at their respective 
points of location in various States of the United States other than 
the State of Michigan, and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a 
course of trade in commerce in said home study courses and products 
among and between the various States of the United States and the 
District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and the District of Columbia with other corporations and with 
partnerships, firms and individuals engaged in the business of selling 
and distributing similar products and home study courses. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said home study courses and 
products, the respondent has caused advertisements containing rep- 
resentations and claims with respect to its business and sales policies 
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to be disseminated in publications, bulletins, and circulars having a 

circulation among and between the various States of the United 

States. The following statements and representations were made 

in the aforesaid advertisements: 

Every member has at his command all of Fireside’s tremendous resources 
for his or her benefit. 

The Advisory Service includes timely information collected by our counselors 
and agents located in the art centers of Europe and America. 

All of this is offered you now on a plan that insures your success. You 
cannot fail. 

We are so sure you can succeed we give you an absolute warranty backed by 
a thousand dollar gold bond. 

The Fireside Guild is, in reality, a close association of some 50,000—men 
and women, scattered throughout America. 

Fireside will * * * give you the individual service of the Fireside Sales 
Department. 

Fireside guarantees your success. The thousand dollar guaranteed bond pro- 
teets you. 

I absolutely guarantee your satisfaction with Fireside training. Everything 
is absolutely guaranteed. 

World membership shows popularity of Fireside Guild. 

Through the use of the statements and representations hereinabove 
set forth, all of which purport to be descriptive of respondent, its 
home study courses, products, and sales policies, the respondent has 
represented directly and by implication: 

1. That respondent’s customers have all of respondent’s resources at 
their command, and that these resources are available for their 
benefit ; 

. That respondent has counsellors or agents in Europe; 

That financial failure is not possible for those engaged in the busi- 

ness advocated by respondent ; 

4. That respondent’s offer to refund the purchase price to customers 

is backed by “gold” bond; 

5. That respondent’s organization is a guild; that is, an association of 
persons engaged in kindred pursuits for mutual protection, aid or 
cooperation ; 

‘6. That respondent purchases articles from its customers or acts as 
their sales agent ; 

7. That respondent guarantees success to its customers. 

Par. 5. The above representations made by respondent are exag- 
gerated, misleading, and untrue. In truth and in fact, the purchasers 
of respondent’s products and home study courses do not have all the 
resources of respondent corporation at their command or available 
for their benefit. Respondent does not have counsellors or agents in 
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Europe, and has not had foreign representatives located in the art 
centers of Europe since July 1, 1937. Financial failure is possible for 
those customers of respondent who engage in the business advocated 
by respondent and for those who purchase the products and home 
study courses from respondent. The offer of respondent to refund 
the purchase price for its products and home study courses to its 
customers is backed by a bond but such bond is not a gold bond. 
Respondent, Fireside Industries, Inc., is not a guild or association of 
persons formed for mutual protection or aid. Respondent does not 
purchase articles from its customers, nor does it act as a sales agent 
for its customers, but respondent performs the function of an adviser 
and counsellor on sales problems for its customers. Respondent does 
not guarantee success to its customers who purchase from respondent 
its home study courses and products, but respondent merely provides 
for a refund to the customer in the event that the customer is not 
satisfied with the home study courses which he has purchased from 
respondent. 

Par. 6. The use by respondent of the foregoing false and mislead- 
ing statements, representations, and advertisements, disseminated as 
aforesaid, with respect to its business and sales policies has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true and causes a substantial portion of the purchas- 
ing public, because of said mistaken and erroneous belief, to purchase 
substantial quantities of respondent’s home study courses and prod- 
ucts. Asa result, trade has been diverted unfairly to the respondent 
from its competitors in said commerce, who truthfully advertise their 
business, products and sales policies. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce within the - 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken Betore Robert S. Hall, an exam- 
iner of the Commission theretofore duly designated by it, in support 
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of the allegations of the complaint and in opposition thereto, briefs 
filed herein, oral argument not having been requested, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

Tt is ordered, That the respondent, Fireside Industries, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of home study 
courses for the decoration of novelties, unpainted and undecorated 
furniture, toys, lamp shades, and other novelties, in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
representing : 

1. That its customers have all of its resources at their command 
and that these resources are available for their use and benefit ; 

2. That financial failure is impossible for those who engage in the 
business advocated by it and that it guarantees success to its customers ; 

3. That its organization is a guild or association of persons formed 
for mutual protection or aid; 

4. That its offer to refund the purchase price to its customers is 
backed by a gold bond; 

5. That it purchases articles from its customers or acts as their 
sales agent, or does other than perform the function of an adviser and 
counsellor on sales problems; 

6. That it has counsellors or agents in Europe when such is not 
the fact. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


THE GROVE LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket .2771.. Complaint, Apr. 17, 1936 *—Decision, Dec. 7, 1938 


Where a corporation engaged in manufacture, distribution, and sale of its “Laxa- 
tive Bromo Quinine” tablets; in advertising its said preparation through 
display signs and in magazines and newspapers circulating among the vari- 
ous States, and through radio broadcasts— 

Represented that said tablets constituted a cold remedy and a “complete” treat- 
ment for colds which would “kill” or fix or expel the same, or give the final 
touch iin so doing, or would drive out or clean out poisonous infection, or 
eliminate, destroy, or break up cold infection, or fortify the system, and 
that said preparation had a germicidal effect and would stop a cold in its 
tracks, or on the first day, or in 24 hours, or in the fastest time on record, 
and would afford “thorough” and “complete” relief from colds; 

Facts being cold virus cannot with certainty be combatted, attacked, “killed,” 
“stopped,” “fixed,” or “destroyed” by any presently known germicide, rem- 
edy, cure, treatment, or mixture of drugs or other agents, no commercial 
remedies of so-called secret composition, such as tablets concerned, are 
recognized by medical authorities as remedies or cures for colds, or as being 
capable of stopping same, individuals react differently to different medicinal 
preparations, and no known formula or composition of drugs will, in all 
cases, serve as competent and effective treatment for such ailments, product 
in question, at most, was an aid or adjunct in treatment of common cold 
and in securing relief therefrom, and representations made by it with respect 
to nature and action of its product, its therapeutic value and effectiveness, 
were misleading and untrue; 

With tendency and capacity to mislead and deceive purchasers of such product 
into mistaken and erroneous beliefs that said tablets furnished curative and 
remedial benefits in the treatment of colds to the extent represented, and 
with result that persons suffering from or threatened therewith, and read- 
ing its aforesaid advertisements in various periodicals and newspapers of 
interstate circulation, purchased substantial quantities of said tablets in 
reliance on the truthfulness of such representations as to the nature and 
effectiveness thereof, and took the same in accordance with its directions 
and without obtaining curative or remedial benefit or relief anticipated ; 
and 

With effect, as true consequence of mistaken and erroneous beliefs induced by 
acts, advertisements, and representations aforesaid, that substantial number 
of consuming public bought its said product in substantial volume, and trade 
was diverted unfairly to it from those likewise engaged in distribution and 


1Complaint published as amended by motion granted July 21, 1937. 
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sale of other preparations intended and used as treatment for relief of colds 
and who truthfully advertise their respective products: 

Held, That such acts, practices and representations were to the prejudice and 
injury of the public and competitors and constituted unfair methods of 
competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr.Wm.T. Chantland and Mr, James L. Fort for the Commission. 
Small & Small, of St. Louis, Mo., and Mr. Simon Michelet and 
Davies, Richberg, Beebe, Busickh & Richardson, of Washington, D. C., 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that The 
Grove Laboratories, Inc. (formerly Paris Medicine Co.), hereinafter 
referred to as “respondent,” has been, and is now, using unfair 
methods of competition in commerce as “commerce” is defined in said 
act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent, The Grove Laboratories, Inc. (for- 
merly Paris Medicine Co.), is a Delaware corporation, which has its 
principal office and place of business at 2630 Pine Street, in the city 
of St. Louis, State of Missouri. Respondent is now, and has been 
for some time, engaged in the business of distributing and selling, 
in commerce as herein set out, certain tablets known as “Grove’s 
Laxative Bromo Quinine Tablets.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said tablets, when sold, to be transported from its office and 
place of business in the State of Missouri to purchasers thereof lo- 
cated at various points in States of the United States other than the 
State from which said shipments were made. Respondent now 
maintains a constant current of trade in commerce in said tablets, dis- 
tributed and sold by it, between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other indi- 
viduals and with firms and corporations likewise engaged in the 
business of distributing and selling bromo quinine and kindred prep- 
arations for use in connection with treatment for common colds, in 
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commerce, among and between the various States of the United States 
and in the District of Columbia. 

In the course and operation of said business, aad for the purpose 
of inducing the purchase of. said tablets as a remedy for persons 
suffering cane common colds or threatened with them, respondent, 
in its advertising, has recently prepared and deected through its 
salesmen to retail druggists throughout the United States 20,000 
crystalline signs and counter placards for display in the retail drug 
stores of the country. Those signs boldly advertise “Grove’s Laxa- 
tive Bromo Quinine Tablets” He a manner as outlined below: 


Kill Colds GROVE’S LAXATIVE BROMO QUININE Tablets. 


Other advertising by respondent for the purpose as above set forth which has 
appeared in newspapers -having an interstate circulation contained, among 
others, the following representations : 

Stop that cold in its tracks. 

Treat a cold promptly and treat it for what it is—an internal infection. Take 
a remedy that is internal and one that is expressly for colds and nothing else! 
Grove’s Laxative Bromo Quinine is what you want for a cold. It is expressly 
a cold tablet. It dees four important things: (@) * * *; (6) it combais 
the cold germs in the system; (¢) it relieves the headache and fever; (d) it 
tones the system and helps fortify against further attack. 

Bid that cold be gone. Oust it promptly with this four-fold treatment. 

Stop a cold the first day. Drive it out of your system. Grove’s Laxative 
Bromo Quinine is definite treatment for a cold * * *, 

Kill colds dead—don’t merely temporize with them. 

Kill a cold as you would an octopus. Strike at the cold itself—not merely 
at the symptoms. 

Knock out colds in the first round. 

Kill that cold. Give it no chance to survive through the use of half-way 
measures. 

Kill that cold as if you meanit * * *, 


Broadcast over the radio, the following claims were made: 


Groye’s Bromo Quinine ends colds in the fastest time on record because each 

tablet contains one ingredient to clean the poison out of your system: one to 
‘ : a SI ’ 

break up cold infection; one to stop aches and clear up head and nose: one to 
~k) 


tone up the system so the moment you take Bromo Quinine Tablets you ean 
forget your cold. 


Par. 4. The representations made by the respondent, as above set 
out, with respect to the effect, when used, of its said product, are 
er cay exaggerated, false, misleading, and untrue. Said product 
neither kills colds dead, nor stops a cold in its tracks, or on the first 
day, nor has it any g panifientel effect, nor does it tone the system or 
fortify against bagtlee attack. 

Said advertising is also misleading as’ to the implied unrestricted 
safety for use of respondent’s product, because it induces added per- 
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spiration which is dangerous to the patients, in the absence of pre- 
scribed care. 

At most, the product is merely an adjunct, and not in itself a treat- 
ment or cure, and is in no sense a complete and permanent remedy 
for colds. 

Par. 5. There are among respondent’s competitors many who dis- 
tribute and sell similar preparations, designed, intended, and sold as 
aids or adjuncts in the treatment of the same or similar conditions, 
who do not in any way misrepresent the effectiveness of their re- 
spective products. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondent as to the effectiveness of its 
said product in treating common colds, as hereinabove set out, in its 
advertising, in the course of distributing its product, were and are 
calculated to, and had, and now have a tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said representations are true, and 
that the results claimed by the respondent will be obtained by the 
purchasers thereof upon the use of said products in the treatment of 
colds. Further, as a true consequence of the mistaken and erroneous 
beliefs induced by the acts, advertisements and representations of 
respondent, as hereinbefore set out, a substantial number of the con- 
suming public has purchased a substantial volume of respondent’s 
tablets with the result that trade has been unfairly diverted to the 
respondent from individuals, firms, and corporations likewise engaged 
in the business of distributing and selling products intended for use 
in connection with the treatment of colds, who truthfully advertise 
their respective products. As a result thereof, substantial injury has 
been and is now being done by respondent to substantial competitors, 
in commerce, among and between the various States of the United 
States and in the District of Columbia. 

Par. 7. The above and foregoing acts, practices and representations 
of the respondent have been, and are, all to the prejudice of the public 
and respondent’s competitors as aforesaid, and have been, and are, 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finpines as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 17, 1936, issued and served 
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its complaint, in this proceeding upon respondent, The Grove Labor- 
atories, Inc., charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent’s amended 
answer thereto, a stipulation as to the facts in lieu of testimony and 
documentary evidence was entered into, which was approved by the 
Commission. Thereafter, the Commission so ordered the complaint 
amended, and that, as so amended, it should stand as though said 
amendment was incorporated in the original complaint. 

Thereafter, the proceeding regularly came on for final hearing, 
before the Commission on the said amended complaint, the amended 
answer thereto, and the stipulation in lieu of testimony and docu- 
mentary evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral arguments of counsel for the Commission 
and for respondent; and the Commission having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, The Grove Laboratories, Inc. (formerly 
Paris Medicine Co.), is a Delaware corporation, which has its prin- 
cipal office and place of business at 2630 Pine Street, in the city of 
St. Louis, State of Missouri. Respondent is now, and with its pre- 
decessor, has been, for more than 40 years, engaged in the business 
of manufacturing, distributing, and selling in commerce certain’ 
medicinal tablets known as “laxative bromo quinine” tablets, and also 
referred to as “Grove’s Laxative Bromo Quinine,” and “bromo 
quinine.” 

Par. 2. Respondent, being engaged in business as aforesaid, causes 
said tablets, when sold to be transported from its office and place of 
business in the State of Missouri to purchasers thereof located at 
various points in States of the United States other than the State of 
Missouri and in the District of Columbia. Respondent now main- 
tains, and has maintained, a course of trade in said tablets, dis- 
tributed and sold by it, in commerce, between and among the various 
States of the United States and in the District of Columbia. 

In the course and conduct of its said business, respondent is now, 
and has been, in substantial competition with other firms and cor- 
porations likewise engaged in the business of distributing and selling 
preparations intended and used as treatments for the relief of com- 
mon colds, in commerce among and between the various States of 
the United States and in the District of Columbia. 
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Par. 3. Respondent signed and tendered a stipulation to the Com- 
mission, which was received and approved by the Commission on 
May 23, 1935. By the terms of said stipulation respondent “agreed 
that if the provisions of this stipulation are substantially vio- 
lated by the respondent or any of its agents, this stipulation as to 
the facts may be used in evidence by the Commission in the trial of 
the complaint which it may issue.” 

Said stipulation and agreement was attached to and made a part 
(exhibit A) of the stipulation as to the facts entered into between 
respondent and the Chief Counsel of the Commission in lieu of testi- 
mony, which stipulation was approved by the Commission June 10, 
1937. In the stipulation and agreement referred to and which was 
approved by the Commission May 23, 1935, the respondent admitted 
the use by it of the following advertising: 


It goes right to the seat of the trouble. 

Is expressly a cold remedy because it is direct and internal—and complete! 

It fortifies the entire system. 

World’s Standard. 

It is direct and does the four things necessary. Anything less than that is 
inviting trouble. 

Kills a cold “dead”—does this amazing 4-way treatment. 

Tones the entire system. 

Anything less than (the 4 things “necessary”) is not a complete treatment. 

For more than forty years it has been the standard cold and grippe tablet of 
the world. 

Tt does the four things necessary to kill a cold. 

It drives the cold germs in the system, drives out the poisonous infection. 

The final touch in expelling a cold. 

Grove’s Laxative Bromo Quinine is thorough relief—complete relief. 

Take Grove’s Laxative Bromo Quinine at the first symptoms and you will 
quickly kill the cold. 

Get that cold out—roots and all! 

Many popular preparations taken for a cold often actually make a cold worse 
or more difficult to relieve because they are constipating and also make the 
system acid. 

Bromo Quinine quickly destroys and eliminates the cold infection from the 
system—and when the cause is removed, all the discomforts disappear with it. 

The effectiveness of Bromo Quinine has made it the standard remedy for 
colds in every civilized country in the world. 

In the aforesaid stipulation and agreement executed by the respond- 
ent and approved by the Commission on May 23, 1935, the respond- 
ent agreed, in soliciting the sale of its commodity in interstate com- 
merce, to cease and desist from representing, directly or otherwise: 

(a) That Bromo Quinine “goes right to the seat of the trouble.” 

(b) That Bromo Quinine is a cold “remedy.” 


(c) That Bromo Quinine is “complete” in its action. 
(d) That Bromo Quinine fortifies the “entire” system. 
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(e) That the use of “Anything less” than Bromo Quinine “is inviting 
trouble.” . 

(f) That Bromo Quinine “kills a cold dead.” 

(g) That Bromo Quinine tones the “entire” system. 

(hn) That, with respect to the four-fold action of Bromo Quinine, anything 
less is not a “complete” treatment. 

(i) That Bromo Quinine has been, for any length of time, the “standard” 
cold and “grippe” tablet of the world. 

(j) That Bromo Quinine does the four things necessary to “kill” a cold. 

(k) That Bromo Quinine “kills” cold germs in the system and “drives out the 
poisonous infection.” 

(l) That Bromo Quinine is the final touch in expelling a cold. 

(m) That Bromo Quinine affords “thorough” relief or “complete” relief. 

(n) That other cold preparations actually make a cold more difficult to re 
lieve, because they are constipating and also make the system acid. 

(0) That Bromo Quinine “destroys” and “eliminates” the cold infection from 
the system, and when the “cause is removed all the discomforts disappear with 
tee 

(p) That Bromo Quinine is the “standard remedy” for colds. 


and from making any other claims or assertions of like import. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said tablets by persons suffering 
from common colds or threatened with them, respondent had dis- 
tributed through its salesmen to retail druggists throughout the 
United States crystalline signs, for display purposes in said stores, on 
which appear the following advertisements: 


KILL 
COLDS 
GROVE LAXATIVE 
BROMO QUININE 
TABLETS 


Par. 5. In the course and operation of said business, and for the 
purpose of inducing the purchase of said tablets by persons suffering 
from common colds or threatened with them, respondent, in its adver- 
tising appearing in magazines, and newspapers circulating within 
and between the various states of the United States, has recently 
made, among others, the following representations, to wit: — 


1. Stop that cold in its tracks. 

2. Treat a cold promptly and treat it for what it is—an internal infection. 
Take a remedy that is internal and one that is expressly for colds and nothing 
else. Grove’s Laxative Bromo Quinine is what you want for a cold: It is 
expressly a cold tablet. It does four important things: (a) * * *; (b) it 
combats the cold germs in the system; (c) it relieves the headache and fever ; 
(d) it tones the system and helps fortify against further attack. 


3. Kill a cold as you would an octopus. Strike at the cold itself, not merely 
at the symptoms. 
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4, Kill that cold. 

5. Stop a cold the first day. Drive it out of your system. Grove’s Laxative 
Bromo Quinine is definite treatment for a cold * * ¥*, 

6. Kill colds—don’t merely temporize with them. 


Par. 6. In broadcasts over the radio, the respondent has made the 
following claims: 

Grove’s Bromo Quinine ends colds in the fastest time on record because each 
tablet contains one ingredient to clean the poison out of your system; one to 
break up cold infection; one to stop aches and clear up head and nose; one to 
tone up the system so the moment you take Bromo Quinine Tablets you can 
forget your cold. 

Par. 7. The active ingredient formula used in the preparation of 
respondent’s said tablet is as follows: 


Hach tablet contains: ? Grain 
Powdered sh xiracte bellagd0naes =. ase ee eS (half strength)__ Yo 
TEXGIS Nathed BONO LOY Bl i eae = Be re eh a (half strength)--_ Ys 
Rowderea. bxtract Henbane 2-2) 2s Sse See ESE Ee PS ett ie 
OVEKesiniCaps cum Hes Ves se Fas APN eh es ee re ere ee Yes 
Wa GinNGPAU AIO Gis. Weds ba oa ede oh oe bye a Boeke Rp he ah oP Ee 3%5 
@Quinines EL VvorLobroni deste. oa 48 ee ae) eee et eS 34 
NEN TU DG RS = ie oI Se OE Se eae eee Oe ee ab 
Roweered. Hxtract;, Cclocynth 2-522 = as ae ee ee (half strength)__ Yo 
BO WOCECUUEIXtEACE PATON > aoe se. een a ee Peers (half strength)__ _ Ye 


Par. 8. At present there is no way in which colds can be “killed,” 
nor is there any treatment or medication with which colds can, with 
certainty be “stopped” or “stopped the first day.” No commercial 
remedies of so-called secret composition, such as the formula herein- 
above set out, are recognized by medical authorities as remedies or 
cures for colds or as being capable of stopping colds. There is no 
known formula or composition of drugs that will, in all cases, serve 
as a competent and effective treatment of colds. It is a known fact 
that individuals react differently to different medicinal preparations 
and consequently no broad claims for any preparation made of the 
ingredients composing respondent’s product are warranted. 

Par. 9. That the active agent or cause of colds, grippe, or influenza, 
is not definitely known but is probably a filterable virus whose nature 
cannot be exactly and positively defined. This virus cannot with 
certainty be combated, attacked, “killed,” “stopped,” “fixed,” or de- 
stroyed by any presently known germicide remedy, cure, treatment or 
mixture of drugs or other agents. 

Par. 10. The representations made by respondent, as above set out, 
with respect to the nature and action of its product, its therapeutic 
value and effectiveness, are misleading and untrue. It does not and 
cannot with certainty “kill” colds, or “stop a cold in its tracks,” 


1188 FEDERAL TRADE COMMISSION DECISIONS 
Order 7 EF. DG, 


or “stop a cold the first day,” or “kill colds dead,” or “in the fastest 
time on record.” There is as yet no known cold remedy or cure, and 
no recognized “standard” cold tablet or “standard” remedy or cure 
for colds. At most, respondent’s product is an aid or adjunct in the 
treatment of the common cold and in securing relief therefrom. 

Par. 11. The use by respondent, of the statements and representa- 
tions hereinabove set forth with respect to the effectiveness, of its 
tablets, was calculated to and has had and now has the tendency and 
capacity to mislead and deceive purchasers of such tablets into the 
mistaken and erroneous beliefs that said tablets will furnish curative 
and remedial benefits in the treatment of colds to the extent repre- 
sented.. Persons suffering from or threatened with colds have seen 
and read respondent’s advertisements with respect to “bromo quinine” 
tablets in various magazines and newspapers having an interstate cir- 
culation, including those containing the representations hereinabove 
set out, and, acting on their belief in the truthfulness of respondent’s 
representations as to the nature and effectiveness of its tablets, such 
persons have purchased substantial quantities of respondent’s “bromo 
quinine tablets,” and have taken them according to respondent’s direc- 
tions without obtaining the curative or remedial benefit or relief 
anticipated. Further, as a true consequence of the mistaken and 
erroneous beliefs induced by the acts, advertisements, and repre- 
sentations of respondent’s hereinabove set out, a substantial number 
of the consuming public has purchased a substantial volume of re- 
spondent’s product with the result that trade has been diverted un- 
fairly to the respondent from individuals, firms and corporations 
likewise engaged in the business of distributing and selling other 
preparations intended and used as treatments for the relief of colds, 
who truthfully advertise their respective preparations. 


CONCLUSION 


The above and foregoing acts, practices and representations of the 
respondent, The Grove Laboratories, Inc., are to the prejudice and 
injury of the public, and of respondent’s competitors, and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, the amended 
answer of respondent, stipulation as to the facts in lieu of testimony 
and documentary evidence, briefs filed herein, and oral argument 
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by William T. Chantland, counsel for the Commission, and by W. 
Keane Small, counsel for respondent, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, The Grove Laboratories, Inc., 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution in interstate commerce or 
in the District of Columbia of a preparation now designated vari- 
ously as “Laxative Bromo Quinine,” “Groves Laxative Bromo Qui- 
mine,” and “Bromo Quinine,” or any other preparation containing 
the same or similar ingredients or possessing the same or similar prop- 
erties, whether sold under those names or under any other names, do 
forthwith cease and desist, directly or indirectly, or through any cor- 
porate or other device: 

1. From representing : 

That said preparation is a cold remedy; that it is a “complete” 
treatment for colds; that it will kill, fix, or expel colds, or give the 
final touch in expelling colds; that it will drive out or clean out 
poisonous infection or eliminate, destroy, or break up cold infec- 
tion, or fortify the system; that it has a germicidal effect; that it 
will stop a cold in its tracks, on the first day, or in 24 hours, or in 
the fastest time on record; or that it will afford “thorough” and 
“complete” relief from colds. 

2. From making any representations of a like or similar import to 
those above set out. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


1190 FEDERAL TRADE COMMISSION DECISIONS 


Syliabus 27 BH. Loe. 


In THE MATTER OF 


SWEETS COMPANY OF AMERICA, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2959. Complaint, Oct. 30, 1936—Decision, Dec. 7, 19388 


Where a corporation engaged in manufacture and sale of assortments of 
candy, so packed and assembled as to involve use of a lottery scheme 
when sold and distributed to consumers thereof, or so-called “break and 
take,” “draw,” or ‘deal’ assortments, purchasers and consumers of which 
type comprise children to substantial extent, and purchase of which type 
is preferred by consumers because of gambling feature connected with sale 
thereof, and appearance of which in the markets of manufacturers of 
“straight” merchandise, many of whom do not make and sell such “break 
and take,” “draw,” or “deal” assortments, but sell their “straight” mer- 
chandise in commerce in competition with the other, has been followed, 
as noted by them, by marked decrease in sales of their “straight” goods— 

Sold to dealers such lottery assortments composed of (a) separately packed, 
large number of individually wrapped penny pieces of uniform size and 
shape, small number of which, in same box but divided from others by par- 
tition, had enclosed concealed centers of different color from others, and 
(bo), separately containered small number of larger pieces corresponding 
in number to quantity of said uniform pieces, color of which differed 
as aforesaid, and were to be given as prizes to purchasers securing such 
differently colored uniform pieces, to dealer purchasers, of whom many 
bought from it equal numbers of boxes of said uniform pieces and of said 
larger pieces and removed partition separating said different colored 
uniform penny pieces from the others contained therein and mixed together 
such various uniform pieces, and sold same with larger pieces as prizes, 
in accordance with arrangement aforesaid, and thereby supplied to and 
placed in the hands of retailers means of violating the laws of the several 
States, contrary to public policy, and in competition with those who 
refused to sell candy so packed or assembled that it may be resold to 
public by lot or chance; 

With result that such competitors were put to a competitive disadvantage and 
purchasing public was denied benefit of free competition in sale of such 
product, and retailers, finding more salable such “break and take,” “draw,” 
or “deal” sold candy, purchased from it and others employing same or 
similar methods, and trade was thereby unfairly diverted from such com- 
petitors to it and such others; to the injury of such trade or industry, 
through sale and distribution as aforesaid and by other similar methods by 
lot or chance and through such lottery, gambling, or gift enterprise: 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas and Mr. William ©. Reeves, trial 
examiners. 


Mr. Henry C. Lank and Mr. D. O. Daniel for the Commission. 
Mr. Louis H. Solomon, of New York City, for respondent. 


- 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Sweets 
Co. of America, Inc., a corporation, hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. Respondent, The Sweets Co. of America, Inc., is a 
corporation organized and operating under the laws of the State of 
Virginia, with its principal office and place of business located at 414 
West Forty-fifth Street, New York City. Respondent is now, and for 
several years last past has been, engaged in the manufacture of candy 
and in the sale and distribution thereof to retail and wholesale dealers 
and jobbers located at points in the various States of the United 
States, and causes and has caused its said products when sold to be 
transported from its principal place of business in the State of New 
York to purchasers thereof in other States of the United States at 
their respective places of business; and there is now, and has been for 
several years last past, a course of trade in commerce by said respond- 
ent in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi- 
tion with other corporations and with partnerships and individuals 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

One such assortment offered for sale, sold, and distributed by 
respondent is composed of a number of pieces of candy of uniform 
size and shape, together with a number of larger pieces of candy, 
which larger pieces of candy are to be given as prizes to purchasers of 
said pieces of candy of uniform size and shape in the following man- 
ner: The majority of the said pieces of candy of uniform size and 
shape in said assortment have the same color, but a small number of 
said pieces of candy have a different color; the said pieces of candy 
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of uniform size and shape retail at the price of 1 cent each, but the 
purchasers who procure one of the said candies colored differently 
from the majority of said candies are entitled to receive, and are to 
be given free of charge, one of the said larger pieces of candy hereto- 
fore referred to. The pieces of candy of uniform size and shape are 
individually wrapped in nontransparent wrappers and the color of 
the said pieces of candy is thus effectively concealed from purchasers 
and prospective purchasers until-a selection has been made and the 
wrapper is removed. The aforesaid purchasers of said candies who 
procure a candy colored differently from the majority of said pieces 
of candy in said assortment, thus procure one of the said larger pieces 
of candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers, and said retail dealers and the 
retail dealers to whom respondent sells direct expose said assortments 
for sale and sell said candy to the purchasing public in accordance 
with the aforesaid sales plan. Respondent thus supplies to and places 
in the hands of others the means of conducting lotteries in the sale 
of its products in accordance with the sales plan hereinabove set 
forth, and said sales plan has the capacity and tendency of inducing 
purchasers thereof to purchase respondent’s said product in prefer- 
ence to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure a larger piece of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United 
States. The use by respondent of said method has a dangerous tend- 
ency unduly to hinder competition or create monopoly in this, to wit: 
That the use thereof has the tendency and capacity to exclude from 
the branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public so 


as to involve a game of chance, and such competitors refrain there- 
from. 
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Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or- an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competitors, 
who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s com- 
petitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Facts, ani OrdER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 30, 1936, issued, and 
thereafter served, its complaint in this proceeding upon the re- 
spondent, the Sweets Co. of America, Inc., a corporation, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Henry C. Lank, attorney for the Commission, 
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and in opposition to the allegations of the complaint by Louis H. 
Solomon, attorney for the respondent, before Miles J. Furnas and 
William GC. Reeves, examiners of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Com- 
mission on the complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel aforesaid, and the Commission 
having duly considered the matter and being now fully advised in 
the premises finds that its proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, the Sweets Co. of America, Inc., is a 
corporation organized and doing business under the laws of the 
State of Virginia, with its principal office and place of business 
located at 414 West Forty-fifth Street, New York, N. Y. Respond- 
ent maintains warehouses located in Los Angeles, Calif., San Fran- 
cisco, Calif., Kansas City, Mo., Minneapolis, Minn., and Chicago, Tl. 
Respondent is now, and for several years last past has been, engaged 
in the manufacture of candy and in the sale and distribution thereof 
to wholesale and retail dealers and jobbers located in the various 
States of the United States and in the District of Columbia. Re- 
spondent causes and has caused its said products, when sold, to be 
shipped or transported from its aforesaid place of business in New 
York to purchasers thereof in the various States of the United 
States and in the District of Columbia at their respective points 
of location, There is now, and for several years last past has been, 
a course of trade by said respondent in such candy in commerce 
between and among the various States of the United States and 
in the District of Columbia. In so carrying on said business, re- 
spondent is and has been engaged in active competition with other 
corporations and with partnerships and individuals engaged in the 
manufacture of candy and in the sale and distribution thereof in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent has sold various assortments of 
candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof. One of 
said assortments is hereinafter described in detail for the purpose 
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of showing the methods used by the respondent, but this description 
does not include all of the details of the several sales plans which the 
respondent has used in the distribution of its assortments of candy 
by lottery or chance. Such assortment is composed of 150 small rolls 
or pieces of candy of uniform size and shape called “Little Rolls,” 
which are packed in a box together with 24 larger pieces of candy 
called “Dinner For Six,” packed in a separate box, which larger pieces 
of candy are to be given as prizes to purchasers of said small rolls 
or pieces of candy of uniform size and shape in the following 
manner : 

The majority of the said small rolls or pieces of candy of uniform 
size and shape in said assortment have the same color but a small 
number of or a minority of said small rolls or pieces of candy have 
a different color. Said rolls or pieces of candy of uniform size and 
shape retail at the price of 1 cent each but the purchasers who pro- 
cure one of the said rolls or pieces of candy colored differently from 
the majority of said rolls or pieces of candy are entitled to receive, 
and are given without charge, one of the said larger pieces of candy. 
The rolls or pieces of candy of uniform size and shape are indi- 
vidually wrapped in nontransparent wrappers and the color of the 
said pieces of candy is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the 
wrapper is removed. The said larger pieces of candy are thus 
distributed to the purchasing public wholly by lot or chance. 

Par. 3. Candy assortments involving the lottery or chance feature 
as described in paragraph 2 hereof are generally referred to in the 
candy trade or industry as “break and take,” “draw,” or “deal” as- 
sortments. Assortments of candy without any lottery or chance 
feature in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight” merchandise. 
These terms are being used hereafter in these findings to distinguish 
the various types of assortments. 

Par. 4. Many dealers buy from respondent equal numbers of 
boxes of said “Little Rolls” and said “Dinner For Six.” Said 
“Little Rolls” are contained in a box and the majority of said rolls 
which are of one color are separated by a partition from the mi- 
nority of said rolls which are of a different color. There are no 
indications on the wrappers of said rolls as to the colors thereof. 
Many retail dealers who purchase said “Little Rolls” and “Dinner 
For Six” mix the said rolls of different colors and sell them for 1 
cent each and give said “Dinner For Six” pieces of candy as prizes 
to purchasers of said rolls of a different color than the majority of 
said rolls in accordance with the sales plan or method described in 
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paragraph 2 hereof. The packing and distributing by respondent 
of candy in the manner above found ~is contrary to public policy. 
The annual dollar volume of business done by respondent for the 
year 1936 was $1,588,000 and for the year 1937 it was approximately 
$9,200,000, which amounts include the receipts from sales of the 
“Little Rolls” and “Dinner For Six” and various other items of 
merchandise sold and distributed by respondent. 

Par. 5. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break and take,” “draw,” 
or “deal” assortments of candy and who sell their “straight” mer- 
chandise in interstate commerce in competition with the “break and 
take,” “draw,” and “deal” assortments of candy, and the manu- 
facturers of “straight” merchandise have noted a marked decrease 
in the sales of their products whenever and wherever the “break 
and take,” “draw,” or “deal” assortments have appeared in their 
markets. This decrease in the sale of “straight” merchandise is due 
to the chance or lottery feature connected with the “break and take,” 
“deal,” or “draw” assortments of candy. Consumers prefer to pur- 
chase the “break and take,” “draw,” and “deal” assortments of candy 
because of the gambling feature connected with their sales. Children 
comprise a substantial number of the purchasers and consumers of 
this type of candy. 

Par. 6. The sale and distribution of candy by the methods de- 
scribed herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gambling, or gift enterprise. Such sale 
and distribution of candy is injurious to the candy trade or industry. 
The sale and distribution by respondent of such assortments of candy 
supplies to and places in the hands of retail dealers a means of vio- 
lating the laws of the several States. Some of the competitors of 
respondent refuse to sell candy so packed that it is to be or may 
be resold to the public by lot or chance. These competitors are 
thereby put to a competitive disadvantage and the purchasing public 
is denied the benefit of free competition in the sale of said candy. 
The retailers, finding that they can dispose of more candy by “break 
and take,” “draw,” or “deal” methods, buy from respondent and 
others employing the same or similar methods of sale and thereby 
trade is unfairly diverted from said competitors to respondent and 
others using the same or similar methods. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and of re- 
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spondent’s competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Miles J. Furnas and 
William ©, Reeves, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein and oral arguments by Henry 
C. Lank, counsel for the Commission, and Louis H. Solomon, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Sweets Co. of America, Inc., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of candy in interstate commerce or in the 
District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gambling device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or which may be used to con- 
‘duct a lottery, gambling device, or gift enterprise in the sale or 
distribution of said candy contained in the said packages or assort- 
ments to the public. 

3. Supplying to or placing in the hands of dealers for sale to the 
public packages or assortments of candy composed of individually 
wrapped pieces of candy of uniform size and shape and of different 
colors, together with larger pieces of candy or any other merchandise, 
which said larger pieces of candy or other merchandise are to be or 
may be given as prizes to the purchasers procuring pieces of said 
candy of a particular color. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MATTER OF 


GIMBEL BROTHERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3273. Complaint, Nov. 23, 1937—Decision, Dec. 7, 1938 


Where a corporation engaged as department store operator in sale and distribu- 
tion of women’s wearing apparel and other allied products; in advertising 
women’s undergarments in newspapers of interstate circulation and in labels 
attached thereto— 

Represented said garments, as case might be, as “1214% silk and wool 10% wool” 
or ‘12144% to 25% silk and wool,” notwithstanding fact that many of such 
articles did not in fact contain silk or wool in any quantity or percentage 
whatsoever ; 

With effect of misleading and deceiving purchasing and consuming public into 
mistaken and erroneous belief that articles thus described contained repre- 
sented percentages of silk and wool, as, respectively, long definitely and 
favorably associated in mind of consuming public with product of cocoon of 
silk worm and fleece from sheep, products of which, respectively, have long 
been held in great public esteem and confidence for their preeminent quali- 
ties, and, in case of those herein concerned, purchased by substantial por- 
tion of public in preference to those not made of silk or wool; and 

With capacity and tendency to induce purchase of such items of wearing apparel 
on account of mistaken and erroneous beliefs on part of substantial portion 
of purchasing public that such representations were true, and with result that 
trade was diverted unfairly to it from competitors engaged in sale of women’s 
wearing apparel and other allied products, and who do not misrepresent the 
material of which such apparel is made: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 


Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Gimbel 
Brothers, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it ‘in respect thereof would be 


in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 
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ParacrapH 1. Respondent, Gimbel Brothers, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place 
of business located at Thirty-third Street and Broadway, New York, 
in said State. It is now, and for many years last past has been, 
engaged in the business of operating a department store from which 
it sells and distributes women’s wearing apparel and other allied 
products. It sells, and has sold and distributed, such articles of 
merchandise to members of the purchasing public located in the 
various States of the United States and in the District of Columbia. 
It causes, and during the time herein mentioned has caused, its said 
articles of merchandise, when sold, to be shipped from its place of 
business in New York, N. Y., to the purchasers thereof located in the 
various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
constant current of trade and commerce by said respondent in said 
merchandise so sold by it between and among the various States of 
the United States. Respondent is now, and at all times herein men- 
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and 
distribution of women’s wearing apparel and other allied products 
in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
said merchandise, caused, and now causes, advertising matter to be 
inserted in newspapers having an interstate circulation. In said 
advertising matter, certain panties and vests worn by women were, 
and are, represented, designated, and referred to as “121% to 257% 
silk and wool panties.” Attached to the panties sold and distributed 
as hereinabove set out appears a label bearing the following: 


1214% 
SILK AND WOOL 
10% WOOL 


Such statements and representations on the part of the respondent 
serve as representations to members of the public that such garments 
so advertised and offered for sale contain substantial percentages of 
silk and wool. The representations hereinabove set forth are and were 
grossly false and misleading in that said garments so represented, 
designated, and referred to did not contain any silk or wool. Said 
representations hereinabove set out were designed and intended to 
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have, and do have, the capacity, tendency, and effect of misleading, 
deceiving, and defrauding the purchasing public into the false and 
erroneous belief that said articles of merchandise contain substantial, 
or the represented, percentages of silk and wool. 

Par. 3. The word “silk” for many years last past has had and still 
has in the mind of the consuming public a definite and specific mean- 
ing, to wit: The product of the cocoon of the silk worm. Silk prod- 
ucts for many years have held and still hold great public esteem and 
confidence for their preeminent qualities. A substantial portion of 
the public and many purchasers of ladies’ undergarments, including 
panties, prefer and desire to purchase undergarments which are made 
of cloth or fabric composed of wool and silk as distinguished from 
garments made of cloth or fabric composed of other materials. 

Par. 4. The use by respondent of the representations set forth herein 
have had, and now have, the capacity and tendency to, and they do, 
mislead and deceive, and were and are designed to mislead and deceive, 
a substantial portion of the purchasing public into the erroneous belief 
that such representations were and are true, and have and do induce 
the purchase of such items of wearing apparel on account of such 
erroneous beliefs brought about by said intentionally deceptive and 
iraudulent representations. There are among the competitors of re- 
spondent as mentioned in paragraph 1 hereof corporations, individuals, 
partnerships, and firms engaged in the sale of women’s wearing ap- 
parel and other allied products who do not misrepresent the material 
of which wearing apparel offered for sale by them is made. By use 
of the representations aforesaid, trade has been and is unfairly 
diverted to respondent from said competitors. Thereby, substantial 
injury is being, and has been, done by respondent to competition in 
commerce among and between the various States of the United States. 

Par. 5. The above alleged acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of the Act of Congress entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as To THE Facts, AND ORpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 23, 1937, issued and 
served its complaint in this proceeding .upon respondent, Gimbel 
Brothers, Inc., a corporation, charging it with the use of unfair 
methods of competition in violation of the provisions of said act. 
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After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint and substitute answer, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragraru 1. Respondent, Gimbel Brothers, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at Thirty-third Street and Broadway, New York, in 
said State. It is now and for many years last past has been engaged 
in the business of operating a department store from which it sells 
and distributes women’s wearing apparel and other allied products. 
It sells and has sold and distributed such articles of merchandise to 
members of the purchasing public located in the various States of the 
United States and in the District of Columbia. It causes, and dur- 
ing the time herein mentioned has caused, its said articles of mer- 
chandise, when sold, to be shipped from its place of business in New 
York, N. Y., to the purchasers thereof located in the various States 
of the United States other than the State of New York. There is 
now, and has been at all times mentioned herein, a course of trade 
and commerce by said respondent in said merchandise so sold’ by it 
between and among the various States of the United States. Re- 
spondent is now, and at all times herein mentioned has been, in sub- 
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale and distribution of 
women’s wearing apparel and other allied products in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
such merchandise, caused, and now causes advertising matter to be 
inserted in newspapers having interstate circulation. In certain of 
said advertising matter, certain panties and vests manufactured to 
be worn by women were represented and referred to as “1214% to 
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25% silk and wool panties.” Attached to the said panties, sold and 
distributed as hereinabove set out, were labels bearing the following: 


12% % 
SILK AND WOOL 
10% WOOL 


Some of said garments contained at least the amount of silk and wool 
mentioned in said advertisement and on said labels but many others 
did not in fact contain silk or wool in any quantity or percentage 
whatsoever but were in fact devoid of both silk and wool. Said 
representations had the effect of misleading and deceiving the pur- 
chasing and consuming public into the mistaken and erroneous belief 
that the herein-described articles of merchandise actually contained 
the represented percentages of silk and wool, when, as above stated, 
they contained neither silk nor wool in any percentage or quantity 
whatsoever. 

Par. 3. The word “silk” for many years last past has had and 
still has in the mind of the consuming public a definite and specific 
meaning, to wit, the product of the cocoon of the silkworm. Silk 
products for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. A substantial portion 
of the public and many purchasers of ladies’ undergarments, includ- 
ing panties, prefer and desire to purchase undergarments which are 
made of cloth or fabric composed of wool and silk as distinguished 
from garments made of cloth or fabric composed of other materials. 

The word “wool” for many years last past has had and still 
has in the mind of the consuming public, generally, a definite and 
specific meaning, to wit, fleece obtained from sheep. Wool products 
for many years have held and still hold great public esteem and 
confidence for their preeminent qualities and have been woven into 
a variety of fabrics noted for their quality of warmth, durability, 
and beauty. The various articles of wearing apparel and other 
articles designated, described, and referred to as “wool” have been 
for a long time, and at the present time still are, associated in the 
public mind with a fabric entirely made from the fleece of sheep. 

Par. 4. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such representations were true 
and to induce the purchase of such items of wearing apparel on 
account of such beliefs. There are among the competitors of re- 
spondent, as mentioned in paragraph 1 hereof, corporations, indi- 
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viduals, partnerships, and firms engaged in the sale of women’s 
wearing apparel and other allied products in commerce as herein 
described who do not misrepresent the material of which wearing 
apparel offered for sale by them is made. By use of the representa- 
tions aforesaid, trade has been diverted unfairly to respondent from 
said competitors in commerce among and between the various States 
of the United States. 
CONCLUSION 


The aforesaid acts and practices of the respondent as hereinabove 
found are all to the injury and prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein by respondent admitting all the material allegations of the 
complaint to be true, but denying that the acts complained of were 
intentional, and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Gimbel Brothers, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of ladies’ 
panties and vests and other like apparel in interstate commerce or in 
the District of Columbia, do forthwith cease and desist: 

1. From representing, through labeling, branding, or advertising, 
or through any other means or device, or in any manner, that said 
articles or commodities are composed of or contain silk, wool, or 
other material, when such is not: the fact; 

2. From representing in any manner that any such article or com- 
modity contains a greater percentage, proportion, or quantity of 
silk, wool, or any other fiber or material, than is actually contained 
therein. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


WALTER JACKSON, DOING BUSINESS AS JACKSON 
UNIVERSITY, JACKSON UNIVERSITY OF BUSINESS, 
EDUCATIONAL FINANCE COMPANY, AND WORLD’S 
DESIRE BUREAU 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3348. Complaint, Mar. 4, 1938—Decision, Dec. 7, 1938 


Where an individual engaged, under various trade names, in selling courses of 
instruction known as “combination secretarial and business administration” 
courses, consisting, respectively, of lessons in shorthand, typewriting, business 
English, and correspondence, and in bookkeeping, correspondence, salesman- 
ship, business administration, accounting, and auditing, and available sep- 
arately, and in maintaining both correspondence and residence school, and in 
soliciting purchasers for his said courses through so-called “registrars” or 
agents who called upon young men and women and their parents and guard- 
ians, and induced many to enroll and obligate themselves for said courses, 
and of whom substantial cash contract was required at time of purchase, 
and, as aforesaid engaged, in substantial competition with others selling and 
distributing similar courses of instruction in commerce among the various 
States and in the District of Columbia, and including those who truthfully 
represent the character of their organization and prices, terms, and condi- 
tions of offer and sale of their courses, and refrain from untruthfully rep- 
resenting that they will guarantee procurement of positions for students who 
have completed their courses, and who do not make use of fictitious firm 
names or in any other manner unfairly and untruthfully represent their 
methods of doing business— 

(a) Represented, through use of words “University” and “University of Business” 
as included in his trade names, to prospective students and parents or 
guardians, and to those enrolling, that his said school or business was a uni- 
versity or institution of higher learning, and, through contracts, circulars, 
advertising matter, and otherwise, that he operated night school as well as 
residence and correspondence school, and made available, or offered, to 
enrolled students services of so-called ‘“World’s Desire Bureau,” letterhead of 
which set forth “The Wisdom, Knowledge, Experience of the World, at Your 
Command,” facts being he did not and had not, for a number of years, 
operated night school, and the service of his so-called “World’s Desire 
Bureau,” original purpose of which was to perform certain services for 
members for annual fee or other compensation, apparently consisted in im- 
parting to students such philosophy, advice, and general information deemed 
necessary by him, but usefulness and value of which was in fact doubtful 
and rather esoteric, and said “Bureau” did not represent separate and inde- 
pendent institute teaching wisdom, knowledge, and experience of the world 
or anything other than a medium of advertising his said school; 

(b) Represented, to prospective students, that they had been specially selected 
for an offer of enrollment in his courses because of their high scholastic 
standing, and that his agents were empowered to select such prospects and 
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offer them an introductory scholarship of $50, and that such offer was open 
for a limited time only, and that number of applicants eligible therefor was 
likewise limited, and, in his advertising literature and contracts, that he 
guaranteed positions to graduates, facts being prospective students were not 
thus specially selected for aforesaid or any other reason, alleged reduced 
price was in fact regular one quoted to all alike, no offers were limited with 
respect to time, and his so-called guarantee consisted in merely assisting 
graduates in securing positions by writing letters of recommendation and 
bringing them in touch with employment agencies ; 

(c) Made use, in his pamphlets and circulars, of purported quotations from 
testimonials, and represented, through advertising matter and agents, that 
his said school was the “most original, most independent, most thoroughly 
modern,” and was equipped with a variety of recreational facilities, and, 
in his contracts, circulars, letters, and otherwise, to purchasers and pros- 
pective purchasers, that bookkeeping, accounting, and auditing were taught 
until pupils were thoroughly qualified to handle 16 different systems of 
bookkeeping, and that course was the most thorough one in business 
methods ever taught, facts being testimonials involved were in fact given 
by those who had never purchased any of his said courses or been pupils of 
his said residence school, said school was not most original, independent, and 
thoroughly modern one, but was located on the third floor of an old build- 
ing, furniture and equipment had been in use for many years, characteriza- 
tion “most thoroughly modern” was not justified, there were no recreational 
facilities of any kind, and course in business methods referred to as afore- 
said, consisted only of most elementary principles of bookkeeping, no sys- 
tem of accounting was taught, and graduates from school were not quali- 
fied as expert auditors or accountants; and 

(d) Made use of trade name “Hducational Finance Co.” on his letterheads, im- 
plying that said company was an innocent purchaser of school notes with- 
out notice, and an independent organization, facts being such supposed 
company was nonexistent and name in question was used by him solely to 
collect tuition notes given by his pupils or their parents; 

With tendency and capacity to lead substantial portion of purchasing public 
into erroneous and mistaken belief that said representations were true, and 
with result, as a direct consequence of such mistaken and erroneous beliefs 
induced by aforesaid acts and representations, that substantial number of 
consuming public purchased substantial volume of his said courses of in- 
struction, and trade was unfairly diverted to him from those likewise en- 
gaged in sale of similar correspondence courses and who truthfully adver- 
tise and represent the nature of their respective businesses: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
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Trade Commission, having reason to believe that Walter Jackson, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to the said Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, Walter Jackson, is an individual trading 
and doing business under the firm names and styles of “Jackson Uni- 
versity,” “Jackson University of Business,” “Educational Finance 
Co.,” and “World’s Desire Bureau,” with his principal office and place 
of business located in the Wallbrunn Building, at Chillicothe, State of 
Missouri. Said respondent is how, and for many years last past has 
been, engaged in the business of selling courses of instruction known 
as “combination secretarial and business administration” courses. 
Said courses may also be purchased separately. The secretarial course 
consists of lessons in shorthand, typewriting, business English, and 
business correspondence. The business administration course is repre- 
sented to consist of bookkeeping, correspondence, salesmanship, busi- 
ness administration, accounting, and auditing. Respondent main- 
tains, in addition to the correspondence school, a residence school in 
said city of Chillicothe. 

‘When students are enrolled by contracts satisfactory to respondent, 
he transports the lessons comprising said courses, or causes the trans- 
portation of such lessons, from his place of business at Chillicothe, 
Mo., to the various students located at their respective residences in 
States of the United States other than the State of Missouri. 

Par. 2. In the course and conduct of his business herein described 
the respondent is in substantial competition with other persons, and 
with firms, partnerships, associations, and corporations, which are 
likewise engaged in the sale and distribution of similar courses of 
instruction in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. Respondent solicits purchasers for said courses of instruc- 
tion through agents designated by him as “registrars,” who person- 
ally call upon young men, young women, and their parents and 
guardians throughout the United States and induce many of them 
to enroll as students and to purchase, receive, and agree to pay for 
respondent’s courses of instruction and attend either the residence 
school, or the correspondence school, or both. 

Lessons are furnished to the correspondence students and payment 
on their contracts are made through the’ United States mail. Cor- 
respondence pupils are urged to complete their courses at the resi- 
dence school. In all cases the agents require a payment of $25 in cash 
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at the time the contract for the course is entered into. The number 
of correspondence pupils is considerably larger than the number of 
students who attend the residence school. 

Respondent, in his transactions with the public and with students 
and prospective students, uses the trade names “Jackson University,” 
and “Jackson University of Business.” The use of the said trade 
names including the word “university” serves as a representation to 
prospective students, their parents or guardians, and to students who 
enroll, that said “Jackson University” or said “Jackson University of 
Business” is a university. The use of the term “university” to 
describe or refer to respondent’s business or school is false and 
misleading in that it creates in the minds of a part of the public, and 
especially those members of the public who are interested in obtain- 
ing an education by correspondence, the impression that the respond- 
ent trading under the names of “Jackson University” or “Jackson 
University of Business,” is in truth and in fact operating and con- 
ducting a university which term is generally accepted and under- 
stood to mean an educational institution of higher learning with the 
power to confer degrees and with a faculty of learned persons acting 
as instructors in various branches of learning, which include the 
liberal arts and sciences and one or more special branches of learn- 
ing such as theology, law, and medicine; when in truth and in fact 
the courses taught and sold in commerce by respondent do not con- 
stitute courses in liberal arts and sciences, nor can respondents’ 
instructors be considered learned persons. 

Par. 4. In the course and conduct of his business herein described, 
respondent represents to prospective students that they have been 
specially selected for an offer of enrollment in the courses given by 
respondent because of said prospects’ high scholastic standing; that 
said agents are empowered to select said prospects and to offer said 
prospects an introductory scholarship of $50; that such offer is open 
for a limited time only and that the number ‘of applicants eligible 
for such introductory scholarships is likewise limited. In truth and 
in fact prospective students are not specially selected for enrollment 
because of their high scholastic standing or for any other reason, 
and the alleged reduced price offered the prospective students is in 
fact the regular price and is quoted to all prospects alike, and said 
offer of introductory scholarship is in fact not limited with respect, 
to time. 

Par. 5. In the course and conduct of his said business respondent 
in his contract, circulars, advertising matter, and otherwise repre- 
sents to prospective purchasers of his said courses that he operates 
a residence school, a night school, and a correspondence school, when 
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in truth and in fact no night school is being operated by respondent 
and has not been so operated for a number of years immediately 
preceding the filing of this complaint. 

Par. 6. In the course and conduct of his business as aforesaid, 
respondent, in his pamphlets, circulars, and otherwise, makes use ot 
purported quotations from testimonial letters, of which the following 
are typical examples: 

Your training has made it possible for me to secure a fine position as an 
Accountant. My salary enables me to educate my younger brother + FORE 
sincerely appreciate everything you have done for me! 

Today our President appointed me his personal secretary, at $50.00 a week! 

Only two years ago I was a secretarial student at your College * * * cer- 
tainly is a recommendation for a practical business training! 
By the use of said testimonials respondent represents that the writers 
thereof were purchasers of his said courses of training and gained 
positions and promotions as a result of his methods of business train- 
ing. In truth and in fact said testimonials were given by individuals 
who had never purchased any of respondent’s courses of training and 
had never been pupils of respondent’s said school. 

Par. 7. In the course and conduct of his said business, the respond- 
ent, by means of letters, circulars, statements by his agents, and 
otherwise as an inducement for prospective pupils residing outside 
of the city of Chillicothe to attend said residence school, represents 
to purchasers and prospective purchasers of his said courses of study 
that his said business school is “most original, most independent, 
most thoroughly modern,” and is equipped with a variety of recrea- 
tional facilities for the use and entertainment of resident students. 
In truth and in fact, said school is not most thoroughly modern but, 
on the contrary, is located upon the third floor of an old office build- 
ing, and contains antiquated and inferior furniture and teaching 
equipment. There are in fact no recreational facilities whatever pro- 
vided for the use of the students. 

Par. 8. In the course and conduct of his said business the respond- 
ent, in his contract, circulars, letters, and otherwise, represents to 
purchasers and prospective purchasers of his said courses of instruc- 
tion that bookkeeping, accounting, and auditing are taught until said 
pupils are thoroughly qualified to handle 16 different systems of book- 
keeping and that said course is the most thorough course in business 
methods ever taught. In truth and in fact no course in auditing or 
accounting is given. Said course is not the most thorough course in 
business methods ever taught, and does’ not include the teaching of 
16 different systems of bookkeeping, but on the contrary, said course 
consists only of the most elementary principles of bookkeeping. 


JACKSON UNIVERSITY, ETC. 1209 
1204 Complaint 


Par. 9. In the course and conduct of his business the respondent, 
in his contract, circulars, advertising matter, and otherwise, repre- 
sents to purchasers and prospective purchasers as follows: 

POSITIONS GUARANTEED: Every student who completes the combination 
course in a satisfactory manner will be awarded a diploma, the cost of which 
will not exceed $2.50, and said diploma will entitle the holder to the cooperation 
of the Jackson University in securing a bona fide position within thirty days 
after receiving diploma. 

FIRST TO GUARANTEE POSITIONS—The Jackson University was the 

first business college in the Midwest to guarantee positions. 
In truth and in fact the respondent does not guarantee positions to 
pupils who are graduated from his said school, but said pupils are 
required to find such positions, and the respondent’s services in fact 
consist only of assisting such students in obtaining the position after 
the same has been located by the latter. 

Par. 10. In the course and conduct of his said business the respond- 
ent uses the trade name “World’s Desire Bureau” and in his said 
circulars, letterheads, letters, and other advertising matter leads the 
purchasing public into the mistaken and erroneous belief that the 
said “World’s Desire Bureau” is an institution or organization oper- 
ated separately and apart from said “Jackson University” or “Jackson 
University of Business” and that it is operated for the purpose of 
teaching to pupils of said “Jackson University” a general philosophy 
of life and to make available to them “the wisdom, knowledge, and 
experience of the world.” Respondent further represents that: 

The World’s Desire Bureau, cooperating with the Jackson University’s Secre- 

tarial Department, affords the machinery and the equipment required to place 
the Jackson University graduates on a level with the experienced, successful, 
high-grade workers of the business world. No other business college is prepared 
to render this useful, helpful and practical service. 
Tn truth and in fact said “World’s Desire Bureau” does not exist, but 
on the contrary is a designation employed by respondent for adver- 
tising purposes only, and the representations hereinabove quoted are 
untrue. 

Par. 11. In the course and conduct of his said business the respond- 
ent uses the trade name “Educational Finance Co.” The letterhead 
of said company is as follows: 


Educational Finance Company 
Chillicothe, Missouri 


7T. K, Campbell, Mgr. School Notes Bought and 
Lena Devaul, Sec. Sold 
Taylor & Taylor, 10% Profit Guaranteed 


Legal Advisers Deserving Students Assisted 
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By the use of said trade name and letterhead and by stating in circu- 
lars, letters, and otherwise that the notes given by students and their 
parents to respondent for the balance due on the purchase price of 
said course of instruction are sold to innocent purchasers for value 
in the regular course of business, respondent leads said students and 
theirparents into the erroneous and mistaken belief that said “Edu- 
cational Finance Co.” is an independent and separate organization 
‘which purchases school notes as an innocent purchaser for value and 
makes collections of debts. In truth and in fact said “Educational 
Finance Co.” is operated solely by the respondent, and the names 
appearing upon said letterhead are the names of individuals in nowise 
connected with said “Educational Finance Co.” or with respondent’s 
business; and the notes given by students and parents as aforesaid 
remain in the possession of respondent and are never sold to any 
innocent purchaser for value. 

Par. 12. There are among competitors of the respondent those who 
truthfully represent the character of their organizations, the prices, 
terms, and conditions of offer for sale and sale of their courses of 
instruction; who refrain from untruthfully representing that they 
will guarantee the procurement of. positions for students who have 
completed their courses of instruction; who do not make use of fic- 
titious firm names and who do not in any other manner unfairly and 
untruthfully represent their methods of doing business. 

Par. 18. Each and all of the false and misleading statements and 
representations made by the respondent, as hereinabove set out are 
calculated to, and now have a tendency and capacity to, and they do, 
lead a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said representations are true. Further, as a 
direct consequence of such mistaken and erroneous beliefs, induced by 
the aforesaid acts and representations of respondent, a substantial 
number of the consuming public has purchased a substantial volume 
of respondent’s courses of instruction with the result that trade has 
been unfairly diverted to the respondent from other individuals, firms, 
and corporations likewise engaged in the business of selling similar 
correspondence courses of instruction who truthfully advertise and 
represent the nature of their respective business. As a result thereof, 
substantial injury has been, and is now being, done by respondent to 
substantial competition in commerce among and between the various 
States of the United States. 

Par. 14. The aforesaid acts and practices of respondent are all to 
the prejudice of the public and of competitors of respondent and con- 
stitute unfair methods of competition in commerce within the intent 
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and meaning of Section 5 of an Act of Congress entitled “An Act to 
ereate a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frxpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, on March 4, 1938, issued, and 
on March 7, 1938, served its complaint in this proceeding upon re- 
spondent, Walter Jackson, an individual doing business as Jackson 
University, Jackson University of Business, Educational Finance 
Co., and World’s Desire Bureau, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by William 
L. Pencke, attorney for the Commission, no testimony being offered 
by the respondent in opposition to the allegations of the complaint, 
before William C. Reeves, an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence, and brief in support of the complaint (respondent 
neither filing brief nor requesting oral argument); and the Com- 
mission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Repondent, Walter Jackson, is an individual trad- 
ing and doing business under the firm names and styles of “Jackson 
University,” “Jackson University of Business,” “Educational Finance 
Co.,” “World’s Desire Bureau,” with his principal office and place 
of business located in the Wallbrunn Building, at Chillicothe, State 
of Missouri. Said respondent is now, and for many years last past 
has been, engaged in the business of selling courses of instruction 
known as “combination secretarial and business administration” 
courses. Said courses may also be purchased separately. The sec- 
retarial course consists of lessons in shorthand, typewriting, busi- 


E212 FEDERAL TRADE COMMISSION DECISIONS 
Findings PATON Wd CO 


ness English, and business correspondence. The business administra- 
tion course is represented to consist of bookkeeping, correspondence, 
salesmanship, business administration, accounting, and auditing. Re- 
spondent maintains, in addition to the correspondence school, a resi- 
dence school in said city of Chillicothe. 

The lessons comprising said courses are transported from respond- 
ent’s place of business at Chillicothe, Mo., to the various students 
located at their respective residences in States of the United States 
other than the State of Missouri. ; 

Par. 2. Respondent is in substantial competition with other per- 
sons, and with firms, partnerships, associations, and corporations, 
which are likewise engaged in the sale and distribution of similar 
courses of instruction in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. Respondent solicits purchasers for said courses of instruc- 
tion through agents designated by him as “registrars,” who person- 
ally call upon young men, young women, and their parents and 
guardians throughout the United States and induce many of them 
to enroll as students and to purchase, receive and agree to pay for 
respondent’s courses of instruction and attend either the residence 
school, or the correspondence school, or both. 

Lessons are furnished to the correspondence students and payment 
on their contracts are made through the United States mail. Cor- 
respondence pupils are urged to complete their courses at the resi- 
dence school. In all cases the agents require a payment of $25 in 
cash at the time the contract for the course is entered into. The 
number of correspondence pupils is considerably larger than the 
number of students who attend the residence school. 

Respondent, in his transactions with the public and with students 
and prospective students, uses the trade names “Jackson University,” 
and “Jackson University of Business.” The use of the said trade 
names, including the word “university,” serves as a representation 
to prospective students, their parents or guardians, and to students 
who enroll, that said “Jackson University,” or said “Jackson Uni- 
versity of Business” is a university. 

Par. 4. In the course and conduct of his business, respondent repre- 
sents to prospective students that they have been specially selected for 


; 


| 
i 


an offer of enrollment in the courses given by respondent because of | 
said prospects’ high scholastic standing; that his agents are empowered | 


to select said prospects and to offer them an introductory scholarship 
of $50; that such offer is open for a limited time only and that the num- 
ber of applicants eligible for such introductory scholarships is likewise 
limited. In truth and in fact prospective students are not specially 
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selected for enrollment because of their high scholastic standing or for 
any other reason, and the alleged reduced price offered the prospective 
students is in fact the regular price and is quoted to all prospects alike, 
and said offers are in fact not limited with respect to time. 

Par. 5. In the course and conduct of his said business respondent in 
his contract, circulars, advertising matter, and otherwise represents to 
prospective purchasers of his said courses that he operates a residence 
school, a night school, and a correspondence school, when in truth and 
in fact no night school is being operated by respondent and has not 
been so operated for a number of years. 

Par. 6. In the course and conduct of his business the respondent, in 
his pamphlets and circulars, made use of purported quotations from 
testimonials, when such testimonials were in fact given by individuals 
who had never purchased any of respondent’s courses and had never 
been pupils of his said residence school. 

Par. 7. As an inducement for prospective pupils to attend the resi- 
dence school in Chillicothe, respondent represented in his advertising 
literature and through his agents that his said school is the “most origi- 
nal, most independent, most thoroughly modern,” and is equipped with 
a variety of recreational facilities. Such representations are grossly 
exaggerated. Said school is not the most original, most independent, 
or most thoroughly modern school, but is located on the third floor of 
an old business building, and the furniture and equipment have been in 
use for many years and the characterization most thoroughly modern is 
not justified. There are no recreational facilities of any kind. 

Par. 8. The respondent, in his contract, circulars, letters, and other- 
wise, represents to purchasers and prospective purchasers of his said 
courses of instruction that bookkeeping, accounting, and auditing are 
taught until said pupils are thoroughly qualified to handle 16 different 
systems of bookkeeping and that said course is the most thorough 
course in business methods ever taught. In truth and in fact said 
course consists only of the most elementary principles of bookkeeping, 
and no system of accounting is taught. The graduates from said school 
are not qualified as expert auditors or accountants. 

Par. 9. Respondent represents in his advertising literature and in 
his contract that he guarantees positions to graduates, while in fact he 
merely assists graduates in securing positions by writing letters of 
recommendation and bringing them in touch with employment 
agencies. 

Par, 10. Prior to the organization of the school now conducted by 
him, respondent operated what he termed “the World’s Desire Bu- 
reau,” the purpose of which was to perform certain services for the 
members, for which an annual fee of $10 was charged and life member- 
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ships were given for $50. After respondent began the operation of the 
school, no fee was charged and any student enrolled in the school is 
entitled to the services of the bureau. The letterhead of said bureau 
contained the following : “The Wisdom, Knowledge, Experience of the 
World, at Your Command.” 

The service of the World’s Desire Bureau appears to consist of im- 
parting to students such philosophy, advice, and general information 
as respondent deems necessary, but its usefulness and value is in fact 
doubtful and rather esoteric. Nevertheless the representations with 
respect thereto made in the advertising literature and by respondent’s 
agents serve as an inducement to purchase said correspondence courses 
and attend said school. 

Par. 11. The respondent also uses the trade name, “Educational Fi- 
nance Company,” the letterheads of which imply that said company is 
an innocent purchaser of school notes without notice, and that it is an 
independent organization. In truth and in fact said Educational 
Finance Company is nonexistent. The name is used by the respondent 
solely for the purpose of collecting tuition notes given by pupils or 
their parents. 

Par. 12. There are among competitors of the respondent those who 
truthfully represent the character of their organizations, the prices, 
terms, and conditions of offer for sale and sale of their courses of in- 
struction; who refrain from untruthfully representing that they will 
guarantee the procurement of positions for students who have com- 
pleted their courses of instruction; who do not make use of fictitious 
firm names and who do not in any other manner unfairly and untruth- 
fully represent their methods of doing business. 

Par. 13. Each and all of the false and misleading statements and 
representations made by the respondent, as hereinabove set out are cal- 
culated to, and had, and now have a tendency and capacity to lead a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said representations are true. Further, as a direct 
consequence of such mistaken and erroneous beliefs, induced by the 
aforesaid acts and representations of respondent, a substantial number 
of the consuming public have purchased a substantial volume of re- 
spondent’s courses of instruction with the result that trade has been 
unfairly diverted to the respondent from other individuals, firms, and 
corporations likewise engaged in the business of selling similar corre- 
spondence courses of instruction who truthfully advertise and repre- 
sent the nature of their respective businesses. 
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CONCLUSION 


The aforesaid acts and practices of the respondent as herein alleged 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, Walter Jackson, an individual doing business as Jackson Uni- 
versity, Jackson University of Business, Educational Finance Co., 
and World’s Desire Bureau, testimony and other evidence taken 
before William C. Reeves, an examiner of the Commission thereto- 
fore duly designated by it, in support of the allegations of said com- 
plaint, brief filed by William L. Pencke, counsel for the Commission 
(respondent neither filing brief nor requesting oral argument), and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provision of the Federal 
Trade Commission Act. 

lt is ordered, That the respondent, Walter Jackson, individually 
and trading as Jackson University, Jackson University of Business, 
Educational Finance Co., and World’s Desire Bureau, or under any 
other trade name, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of courses of instruction in 
interstate commerce or in the District of Columbia do forthwith cease 
and desist from: 

1. Representing, through the use of the word “university” in the 
trade name, catalogs, advertising literature, or otherwise, that the 
business conducted by respondent is a university or institution of 
higher learning ; 

2. Representing that students or prospective students of respond- 
ent have been specially selected for an offer of enrollment in respond- 
ent’s courses; 

3. Representing that the respondent has limited the offer of his 
courses of instruction to a limited number of persons in a given 
locality, city, or county ; 

4, Representing that respondent operates a night school, unless and 
until such night school is in fact operated by him; 
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5. Representing in his pamphlets, circulars, or otherwise that cer- 
tain named individuals have given testimonials with respect to 
respondent’s school when such is not the fact; 

6. Representing that respondent’s school is the most original, most 
independent, and most thoroughly modern, unless and until the 
equipment and teaching facilities justify such descriptions or descrip- 
tions of similar import; 

7. Representing that auditing, accounting, and many different sys- 
tems of bookkeeping are taught in respondent’s courses of instruction 
when such is not the fact; | 

8. Representing that respondent will procure positions for those 
students who complete respondent’s courses of instruction; 

9. Representing that the “World’s Desire Bureau” is anything 
other than a medium of advertising respondent’s school, or that it is 
separate and independent institute, or that the wisdom, knowledge, 
and experience of the world may be taught by said bureau; 

10. Representing that the “Educational Finance Co.” is a busine 
separate and apart from respondent’s school and is an innocent pur- 
chaser of respondent’s negotiable paper without notice; 

11. Making any other representations of similar BA tt and effect 
to those above set out. 

It is further ordered, That the respondent shall, within 60 days 
afier service upon fehl of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied Site this order. 
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In THE MatTrer oF 


METZLER-McKEAN CORPORATION, ALSO DOING BUSI- 
NESS AS LADY FRANCES LABORATORIES, AND LADY 
FRANCES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Decket 3399. Complaint, May 4, 1938S—Decision, Dec. 7, 1938 


Where a corporation engaged, under its own name and trade name “Lady 


(a) 


(d) 


{c) 


Frances,” in sale and distribution of facial creams and cosmetics to and 
through distributors who solicit purchase orders for such products from 
members of the public in various States, and in substantial competition with 
others selling and distributing preparations designed and intended for use 
for the same general purposes for which it represented its said creams and 
cosmetics as effective ; in advertising its said products in various publications, 
newspapers, circulars, and bulletins distributed among the various States— 
Represented that use thereof would build new tissues to replace those old 
and broken down, and would prevent or remove wrinkles, and eliminate 
sallowness and enlarged pores, and produce the lovely clear glow of natural 
youth, and that its “Acne Creme” would relieve or assist in removal of acne, 
through such statements as “Lady Frances treatments invigorate circulation, 
build new, young, live tissues to replace old, worn out and broken-down 
tissues,” etc., facts being use thereof would not build new tissues as aforesaid, 
nor would any external application bring about such result, accomplished 
only by internal assimilation of food into the blood stream and into the 
various glands, from which the cells of the body are fed, nor would such use 
prevent or remove wrinkles caused by change in tissues and removable, in 
exceptional cases and to a limited extent, by massage and consequent increase 
in circulation, and use thereof would not, as aforesaid, eliminate sallowness 
or enlarged pores or produce lovely clear glow of natural youth, and its 
so-called “Acne Creme” would not, as claimed, assist in removal of acne or 
relieve the same; 

Represented that “The Lady Frances Method—using the Lady Frances Facial 
Youth Cup and Lady Frances Preparations especially prescribed for your 
type and condition of skin offers you the surest, easiest and safest method of 
personal beauty care available anywhere at any price,” and invited the pros- 
pective purchaser “to take advantage of the Personal Prescription Service 
offered by Lady Frances” with ‘all orders * * * filled according to 
Personal Analysis and Prescription Information,” facts being use of local 
mechanical treatments, such as its said “Youth Cup,” and use of its said 
creams, would not, as aforesaid, prevent, erase, or remove wrinkles, and it 
maintained no personal prescription service for customers and did not com- 
pound and mix facial creams and cosmetics for them or cause same to be 
done according to personal prescription made by it for each; 

Represented, through use of word “Indelible” in connection with its ereme 
rouge and lipstick, that said products possessed such qualities, facts being 


. they were neither indelible nor ineffaceable, but applications thereof were 
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rubbed off by ordinary usage and would not remain in place for substantial 
period of time; and . 

(d) Misrepresented earnings of its salesmen, representatives, or dealers from 
soliciting orders for it, through such statements as “Lady Frances offers 
attractive, widely acquainted woman over 25, capable earning up to $38.00 
weekly. A real opportunity,” “The Lady Frances Outfit, a thing of beauty, 
with which representatives are making $3.00 to $15.00 in a single day,” and 
other statements of similar tenor, facts being average income earned by dis- 
tributors under normal conditions and circumstances was much less than 
amounts represented as earned in statements and representations above 
indicated, and said distributors did not and had not consistently earned 
amounts equal to those described in such advertisements, such as $15 a day, 

_or other amounts indicated therein ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that its said facial creams and 
cosmetics possessed properties claimed and represented and would accomplish 
results indicated, and of causing substantial portion of such public, because 
of such erroneous and mistaken belief, to buy substantial quantities thereof, 
and of further misleading and deceiving substantial portion of members of 
public and prospective distributors of its said products, into erroneous and 
mistaken belief that such false statements, representations, and advertise- 
ments with respect to earnings of distributors of its said preparations were 
true, and into contracting or agreeing with it to distribute same in preference 
to those of competitors, and with result that trade was thereby diverted 
unfairly to it from competitors aforesaid in commerce involved: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Ur. Miles J. Furnas, trial examiner. 


Mr. John L. Wheelock and Mr, Joseph C. Fehr for the Commission. 
Mr. Farle W. Frost, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Metzler-McKean 
Corporation, a corporation doing business under its own name and 
also under the trade names of Lady Frances Laboratories and Lady 
Frances, hereinafter referred to as respondent, has violated the provi- 
sions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in fegHec! thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as Albyce : 

Paracrapn 1. The respondent, Metzler-McKean Corporation is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Missouri, and has its office and principal 
place of business in the city of Kansas City, State of Missouri. The 
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respondent, under ‘ts own name and also under the trade names of 
Lady Frances Labvratories and Lady Frances, is now, and has been 
for more than 4 years last past, engaged in the sale and distribution of 
facial cremes and cosmetics. Respondent offers for sale and sells its 
cremes and cosmetics through and by means of distributors who solicit 
purchase orders for said facial cremes and cosmetics from members of 
the public situated in various States of the United States. Respondent 
causes the facial cremes and cosmetics so ordered to be transported 
from its place of business in the city of Kansas City, Mo., to the pur- 
chasers thereof located in various States of the United States other 
than the State of Missouri. In so carrying on its business, respondent 
maintains a course of trade and commerce in said products sold by it, 
among and between the various States of the United States. 

Par. 2. During all the times mentioned herein, other corporations, 
and individuals and partnerships have been engaged in the business 
of selling and distributing facial cremes and cosmetics. Such other 
corporations and such individuals and partnerships, have caused and 
do cause their said preparations, when sold by them, to be transported 
from their respective places of business in various States of the United 
States to, into and through States other than the State of origin of the 
shipment thereof to the respective purchasers thereof. In selling and 
distributing its facial cremes and cosmetics in commerce as herein 
described, the respondent has been, during all the times mentioned 
herein, and is now, in competition with such other corporations and 
such individuals and partnerships. 

Par. 3. In selling its facial cremes and cosmetics, in commerce as 
herein described, and for the purpose of inducing the purchase of said 
products, the respondent has caused and now causes statements and 
representations purporting to be descriptive of its facial cremes and 
cosmetics and of their effectiveness in use to appear in newspapers, 
publications, circulars, and bulletins having an interstate circulation. 
The following are illustrative, but not all inclusive, of the statements 
and representations thus made by respondent : 

Lady Frances treatments invigorate circulation, build new, young, live tissues 
to replace old, worn out and broken-down tissues, improve facial contours, remove 
blackheads and whiteheads, assist in removal of acne when not caused by faulty 
diet or organic difficulties, smooth out wrinkle lines, reduce double chins, exer- 


cising facial and neck muscles giving them renewed youth, vigor and tone, elimi- 
nate sallowness and enlarged pores, producing the lovely, clear glow of natural 


youth and beauty. 

To prevent or eliminate the tiny wrinkles around the eyes called “crowsfeet” 
apply Lady Frances Hyeline Creme. 

The Lady Frances Method—using the Lady Frances Facial Youth Cup and 
Lady Frances Preparations especially prescribed for your type and condition of 
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skin offers you the surest, easiest and safest method of personal beauty care 
available anywhere at any price. 

Thousands report success with Lady poses Protective, corrective and restora- 
tive home treatments. 

The Lady Frances Method is not intended merely to cover defects of the skin, 
but to correct them, to make the skin clear, soft and naturally beautiful. 

We invite you to take advantage of the Personal Prescription Service offered 
by Lady Frances. All orders are filled according to Personal Analysis and 
Prescription Information. 

Indelible Creme Rouge. 

Indelible Lipstick. 

Acne Creme is sold in a small jar usually sufficient to bring relief, if any 
external application will. 


In addition to the aforesaid statements the respondent made or 
caused to be made in such advertisements, the statement that its facial 
cremes are to be used in conjunction with a device designated by re- 
spondent as “Youth Cup,” which device is offered for sale and sold by 
respondent in commerce, as herein described, or is given by respondent 
without additional charge to purchasers of substantial amounts of its 
facial cremes. 

In addition to the aforesaid statements and representations and 
in furtherance of the sale of its facial cremes and cosmetics, and to 
procure the services of distributors to sell its facial cremes and cos- 
metics, the respondent made or caused to be made in newspapers, pub- 
lications, and bulletins, having an interstate circulation, statements 
and representations of the following nature and to the following 
effect : 


Lady Frances offers attractive, widely acquainted woman over 25, capable, 
earnings up to $38.00 weekly. A real opportunity. 

The position we have in mind for you is worth from $1,800 to $3,500.00 a year 
and I hope you qualify for it. 

The Lady Frances Outfit, a thing of beauty, with which representatives are 
making $3.00 to $15.00 in a single day. 

It is not extraordinary to make from $165 to $225 a month while establishing 
a clientele, and increased earnings from an established clientele are ample for 
a comfortable living and creation of financial reserve, the purchase of a new 
automobile, the education of a boy or girl or other investment. An established 
clientele should mean a steady income of from $2,800 to $4,000 yearly. 


The aforesaid statements, together with many others similar thereto 
not set out herein, but of the same tenor and meaning, serve as rep- 
resentations on the part of the respondent to members of the pur- 
chasing public and prospective distributors of facial cremes and cos- 
metics of respondent that: (1) The use of such preparations build 
new tissues to replace old and broken-down tissues; (2) the use of 
the said acne creme will relieve or assist in the removal of acne; 
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(3) the use of such preparations will prevent or remove wrinkles; 
(4) the use of such preparations will eliminate sallowness and en- 
larged pores; (5) the use of such preparations will produce the 
lovely, clear glow of natural youth; (6) respondent’s lipstick and 
creme rouge are indelible or ineffaceable in that applications of the 
same are not rubbed off by ordinary usage and will remain in place 
for a substantial period of time; (7) the respondent has and main- 
tains a personal prescription service and that for each customer using 
such service the respondent prescribes the proper facial cremes and 
cosmetics to be used by such customer, and prepares for such cus- 
tomer such facial cremes and cosmetics according to such personal 
prescription; (8) the average income earned by the distributors of 
the facial cremes and cosmetics of respondent are comparable to the 
income described in the aforesaid advertisements and that a person 
who contracts or agrees with the respondent to sell its facial cremes 
and cosmetics may expect, under normal conditions and circum- 
stances, to earn such amounts. 

Par. 4, In truth and in fact, the use of such preparations will not 
build new tissues to replace old and broken-down tissues. No exter- 
nal application will create new cells or build up old tissues because 
such a result is accomplished only by the internal assimulation of 
food into the blood stream and into the various glands, from which 
the cells of the body are fed. 

The use of the said acne creme will not relieve or assist in the 
removal of acne. Acne cannot be successfully treated by local appli- 
cations such as the use of the said acne creme. The use of such facial 
cremes will not prevent or remove wrinkles. Wrinkles are caused by 
a change in tissues and in the great majority of cases the use of a local 
mechanical treatment such as the said “Youth Cup” and the use of 
facial cremes such as respondent’s will not remove or erase wrinkles. 
It is possible in exceptional cases and to a limited extent to remove 
wrinkles by massaging the skin and thereby increasing the circulation 
of the blood, but it is the massage that is effective for such purpose 
and not the use of facial cremes such as respondent’s. The use of 
such preparations will not eliminate sallowness or enlarged pores 
and will not produce the lovely clear glow of natural youth to the 
users thereof. 

The said lipstick and creme rouge are not indelible or ineffaceable. 
Applications of such preparations are rubbed off by ordinary usage 
and such applications will not remain in place for a substantial period 
of time. Respondent does not maintain a personal prescription serv- 
ice for its customers and it does not compound and mix facial cremes 
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and cosmetics for its customers, or cause same to be done, according to 
a personal prescription made by it for. each of such customers. 

The average earnings of the distributors of the facial cremes and 
cosmetics of the respondent under normal conditions and cireum- 
stances are much less than the amounts represented as being earned 
by such persons in the aforesaid statements and representations. 
Such distributors do not consistently earn amounts equal to or com- 
parable to the amounts described in such advertisements. All of the 
aforesaid statements and representations relative to the efficacy of 
the facial cremes and cosmetics of the respondent and of the earn- 
ings of the distributors of the respondent’s facial cremes and cos- 
metics are grossly inaccurate, incorrect, and exaggerated and are not 
true statements of the efficacy of such facial cremes and cosmetics or 
the earnings of such distributors. 

Par. 5. The false and misleading statements and representations of 
respondent as set out in paragraph 3 hereof relative to the efficacy 
of the respondent’s facial cremes and cosmetics have a tendency and 
capacity to, and do, confuse, mislead, and deceive a substantial num- 
ber of members of the purchasing public into the erroneous and mis- 
taken belief that such facial cremes and cosmetics are efficacious for 
the purposes for which the said preparations are recommended and 
advertised, as aforesaid, and into the purchase of such preparations 
because of said erroneous and mistaken belief so engendered. The 
statements and representations of the respondent, as set out in para- 
graph 3 herein, relative to the earnings of the distributors of respond- 


ent’s facial cremes and cosmetics, have a tendency and capacity to, | 


and do, confuse, mislead, and deceive members of the public, pros- 
pective distributors of the facial cremes and cosmetics of the respond- 
ent, into the erroneous and mistaken belief that such statements and 
representations are true and because of said erroneous and mistaken 
belief so engendered into agreeing or contracting with respondent to 
become distributors of the facial cremes and cosmetics of the respond- 
ent and into distributing such facial cremes and cosmetics in prefer- 
ence to distributing the facial cremes and cosmetics of the said com- 
petitors of the respondent. As a direct result thereof the respondent 
has procured and is now procuring a large staff of distributors to sell 
its facial cremes and cosmetics. As a result of the aforesaid unfair 
and misleading acts, practices, and representations, as hereinabove 
set out, trade has been, and is, thereby unfairly diverted to the 
respondent from its competitors who are engaged in the sale and dis- 
tribution of similar preparations or other preparations designed for 
similar usage who truthfully advertise the extent of the value of their 
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respective preparations and the earnings of the distributors of such 
preparation. In consequence thereof injury has been done and is 
being done by respondent to competition in, commerce among and 
between the various States of the United States. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 4th day of May 1938 issued 
and served its complaint in this proceeding upon said respondent, 
Metzler-McKean Corporation, doing business under its own name 
and under the trade name of Lady Frances Laboratories, and Lady 
Frances, charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. On May 26, 1938, 
the respondent filed its answer in this proceeding. Thereafter, a 
stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent, and 
Joseph C. Fehr, trial attorney for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer and stipulation, said stipulation hav- 
ing been approved, accepted, and filed, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Metzler-McKean Corporation, is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Missouri, and having its office and 
principal place of business in the city of Kansas City, State of Mis- 
sourl. Respondent, under its own name and under the trade name of 
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Lady Frances, is now, and has been for more than 4 years last past, 
engaged in the sale and distribution of facial cremes and cosmetics. 
The respondent has also traded in such business under the trade name 
of Lady Frances Laboratories. Respondent offers for sale and sells 
its cremes and cosmetics through and by means of distributors who 
solicit purchase orders for said facial cremes and cosmetics from mem- 
bers of the public situated in various States of the United States. 
Respondent causes the facial cremes and cosmetics, when sold by it, 
to be transported from its aforesaid place of business in the State of 
Missouri to the purchasers thereof at their respective points of loca- 
tion in various States of the United States other than the State of 
Missouri. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in commerce in said facial cremes 
and cosmetics among and between the various States of the United 
States. 

Par. 2. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
with other corporations and with partnerships, firms, and individuals 
selling and distributing facial cremes and cosmetics designed and 
intended for use for the same general purposes for which respondent 
represents its facial cremes and cosmetics to be effective, as herein 
set forth. 

Par. 3. In the course and conduct of its business of selling its 
facial cremes and cosmetics, in commerce, as herein described, and in 
furtherance of the sale thereof, the respondent caused statements and 
representations to appear in newspapers, publications, circulars, and 
bulletins having a circulation among and between the various States 
of the United States, purporting to be descriptive of its facial cremes 
and cosmetics and of their effectiveness in use. In furtherance of 
the sale of such facial cremes and cosmetics and to create a public 
demand therefor, the respondent published, or caused to be published, 
in advertisements inserted in various publications, newspapers, cir- 
culars, and bulletins having a circulation among and between the 
various States of the United States, the following statements and 
representations : 


Lady Frances treatments invigorate circulation, build new, young, live tissues 
to replace old, worn out, and broken-down tissues, improve facial eontours, 
remove blackheads and whiteheads, assist in removal of acne when not caused 
by faulty diet or organic difficulties, smooth out wrinkle lines, reduce double 
chins, exercising facial and neck muscles giving them renewed youth, vigor and 
tone, eliminate sallowness and enlarged pores, producing the lovely, clear glow 
of natural youth and beauty. 

To prevent or eliminate the tiny wrinkles around the eyes called “erowsfeet” 
apply Lady Frances Eyeline Creme. 
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The Lady Frances Method—using the Lady Frances Facial Youth Oup and 
Lady Frances Preparations especially prescribed for your type and condition of 
skin offers you the surest, easiest, and safest method of personal beauty care 
available anywhere at any price. 

Thousands report success with Lady Frances Protective, corrective, and 
restorative home treatments. 

The Lady Frances Method is not intended merely to cover defects of the skin, 
but to correct them, to make the skin clear, soft, and naturally beautiful. 

We invite you to take advantage of the Personal Prescription Service offered 
by Lady Frances. All orders are filled according to Personal Analysis and 
Prescription Information. 

Indelible Creme Rouge. 

Indelible Lipstick. 

Acne Creme is sold in a small jar usually sufficient to bring relief, if any 
external application will. 


In addition to the aforesaid statements and representations, the 
respondent made, or caused to be made, in such advertisements the 
statement or recommendation that its facial cremes were to be used 
in conjunction with a device designated by respondent as “Youth 
Cup,” which device is given by respondent without additional charge 
to purchasers of substantial amounts of its facial cremes. 

In addition to the aforesaid statements and representations and in 
furtherance of the sale of its facial cremes and cosmetics and to pro- 
cure the services of distributors to sell its facial cremes and cosmetics, 
the respondent published, or caused to be published, in advertisements 
in newspapers, publications, and bulletins having a circulation among 
and between the various States of the United States, the following 
statements and representations: 

Lady Frances offers attractive, widely acquainted woman over 25, capable 


earning up to $38.00 weekly. A real opportunity. 
The position we have in mind for you is worth from $1,800 to $3,500.00 a year 


and I hope you qualify for it. 
The Lady Frances Outfit, a thing of beauty, with which representatives are 


making $3.00 to $15.00 in a single day. 

It is not extraordinary to make from $165 to $225 a month while establishing 
a clientele, and increased earnings from an established clientele are ample for 
a comfortable living and creation of financial reserve, the purchase of a new 
automobile, the education of a boy or girl or other investment. An established 
clientele should mean a steady income of from $2,800 to $4,000 yearly. 

The aforesaid statements served as representations on the part of 
the respondent to members of the purchasing public and prospective 
distributors of facial cremes and cosmetics of respondent that (1) the 
use of such preparations builds new tissues to replace old and broken- 
down tissues; (2) the use of said acne creme will relieve or assist in 
the removal of acne; (3) the use of such preparations will prevent or 
remove wrinkles; (4) the use of such preparations will eliminate 
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sallowness and enlarged pores; (5) the use of such preparations will 
produce the lovely clear glow of natural youth; (6) respondent’s 
lipstick and creme rouge are indelible or ineffaceable in that applica- 
tions of the same are not rubbed off by ordinary usage and will remain 
in place for a substantial period of time; (7) the respondent has and 
maintains a personal prescription service and that for each customer 
using such service the respondent prescribes the proper facial cremes 
and cosmetics to be used by such customer and prepares for such 
customer such facial cremes and cosmetics according to such personal 
prescription; (8) the average income earned by the distributors of 
the facial cremes and cosmetics of respondent are comparable to the 
income described in the aforesaid advertisements and that a person 
who contracts or agrees with the respondent to sell its facial cremes 
and cosmetics may expect under normal conditions and circumstances 
to earn such amounts. 

Par. 4. In truth and in fact the use of such preparations will not 
build new tissues to replace old and broken-down tissues. No external 
application will create new cells or build up old tissues because such 
a result is accomplished only by the internal assimilation of food 
into the bloodstream and into the various glands from which the cells 
of the body are fed. 

The use of the said acne creme will not relieve or assist in the 
removal of acne. Acne cannot be successfully treated by local appli- 
cations such as the use of the said acne creme. The use of such 
facial cremes will not prevent or remove wrinkles. Wrinkles are 
caused by a change in tissues and in the great majority of cases the 
use of a local mechanical treatment such as the said “Youth Cup” 
and the use of facial cremes such as respondent’s will not remove or 
erase wrinkles. It is possible in exceptional cases and to a limited 
extent to remove wrinkles by massaging the skin and thereby increas- 
ing the circulation of the blood, but it is the massage that is effective 
for such purpose and not the use of facial cremes such as respondents. 
The use of such preparations will not eliminate sallowness or enlarged 
pores and will not produce the lovely clear glow of natural youth to 
the users thereof. 

The said lipstick and creme rouge are not indelible or ineffaceable. 
Appleations of such preparations are rubbed off by ordinary usage 
and such applications will not remain in place for a substantial period 
of time. — Respondent does not and has not maintained a personal 
prescription service for its customers. The respondent does not and 
has not compounded and mixed facial cremes and cosmetics for its 
customers or caused the same to be done according to a personal pre- 
scription made by it for each of such customers. 


| 
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The average earnings of the distributors of the facial cremes and 
cosmetics of respondent under normal conditions and circumstances 
are and have been much less than the amounts represented as being 
earned by such persons in the aforesaid statements and representa- 
tions. Such distributors do not and have not consistently earned 
amounts cqual to the amounts described in such advertisements. 

Par. 5. The use by the respondent of the foregoing false and mislead- 
ing statements, representations, and advertisements, disseminated as 
afordaaidk soit respect to its facial cremes and cosmetics, has had, 
and now has, the capacity and tendency to, and does, ded ae 
deceive a subatential portion of the Babelingiue public into the errone- 
ous and mistaken belief that such false statements, representations, 
and advertisements are true and that respondent’s pou cremes and 
cosmetics possess the properties claimed and represented and will 
accomplish the results indicated, and causes a substantial portion of 
the purchasing public, because of said erroneous and mistaken belief, 
to purchase substantial quantities of respondent’s facial cremes and 
cosmetics. 

The use by the respondent of the foregoing false and misleading 
statements, representations, and advertisements, disseminated as afore- 
said, with respect to the earnings of the distributors of its facial 
cremes and cosmetics, has had, and now has, the capacity and ten- 
dency to, and does, mislead and deceive a substantial portion of mem- 
bers of the public, prospective distributors of respondent’s facial 
cremes and cosmetics, into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true, 
and into contracting or agreeing with respondent to distribute its 
facial cremes and cosmetics in preference to distributing the facial 
cremes and cosmetics of competitors of respondent. 

As a result trade has been diverted unfairly to the respondent from 
its competitors in said commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein al- 
leged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and a stipulation as to the facts entered into between the respondent 
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herein and Joseph C. Fehr, trial attorney for the Commission, which 
provides, among other things, that without further evidence or other 
intervening procedure, the Commission may. issue and serve upon 
the respondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Metzler-McKean, a corporation, 
doing business under its own name and under the trade names of 
Lady Frances Laboratories and Lady Frances, its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and 
distribution of its facial cremes and cosmetics in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from 
representing, directly or indirectly: 

1. That the use of such facial cremes and cosmetics will build new 
tissues to replace old and broken-down tissues; 

2. That the use of respondent’s acne creme will relieve or assist 
in the removal of acne; 

3. That the use of such facial cremes and cosmetics will prevent or 
remove wrinkles; 

4. That the use of respondent’s “Youth Cup,” or similar device, 
when used in conjunction with, or independent of, respondent’s 
facial cremes and cosmetics, will prevent or remove wrinkles; 

5. That the use of such facial cremes and cosmetics will eliminate 
sallowness and enlarged pores; 

6. That the use of such facial cremes and cosmetics will produce 
the lovely clear glow of natural youth; 

7. That respondent’s lipstick and creme rouge are indelible; 

8. That respondent maintains a personal prescription service for 
its customers, when such is not the fact; 

9. That salesmen, representatives, or dealers of respondent who are 
engaged in the business of soliciting purchase orders for respondent’s 
facial cremes and cosmetics earn $15 a day or any other amount or 
amounts, whether expressed in terms of money or in words indica- 
tive of the same, unless such salesmen, representatives, or dealers of 
the respondent consistently earn such amount or amounts in the ordi- 
nary course of business under normal conditions and circumstances. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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JULIUS LIPMAN, HERMAN LIPMAN AND SAMUEL :LIP- 
MAN, INDIVIDUALLY AND DOING BUSINESS AS. 
LIPMAN BROTHERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3494. Complaint, July 14, 1938—Decision, Dec. 7, 1938 


Where a firm engaged in manufacture of dresses, including its so-called “Klassic 
Kool” garments, which had appearance and feel of silk but were in fact 
made from rayon, and in sale and distribution thereof to department and 
retail stores in the various States and in the District of Columbia— 

Attached and caused to be attached to their said “Klassic Kool” garments tags. 
and labels bearing said words and words “Pure Dye,” and: supplied to 
retailers, including retailer-purchaser by whom said garments were thus. 
advertised and labeled, for retailers’ use in attaching thereto, similar 
labels containing said words and retailer’s name, without tagging, labeling, 
or otherwise distinguishing said products in such a way as to disclose their 
rayon composition, and thereby supplied means and inducement whereby 
retailers thereof might mislead and deceive consuming public into erro- 
neous and mistaken belief that dresses in question were made of unweighted 
silk and not rayon; 

With capacity and tendency ‘to mislead and deceive substantial portion of pur- 
chasing and consuming public into mistaken and erroneous belief that prod- 
ucts in question, labeled and designated as aforesaid, were composed of 
unweighted silk, as long associated in minds of substantial portion of such 
public with words “Pure Dye,” and product of cocoon of silkworm, and not 
rayon, and of inducing such public, by reason of such representations and 
advertisements, to buy their said garments in mistaken and erroneous belief 
that they were composed as aforesaid and not of rayon, and with result 
that trade was thereby diverted unfairly to them from competitors selling 
similar silk or rayon products in commerce among the various States and 
who in no way misrepresent the nature, character, and quality of their 
respective garments: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Julius Lipman, 
Herman Lipman, and Samuel Lipman, individually, and as co- 
partners, trading as Lipman Bros., hereinafter referred to as re- 
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spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrarn 1. Respondents, Julius Lipman, Herman Lipman, and 
Samuel Lipman, individually, and as copartners, trading under the 
firm name and style of Lipman Bros., with their office and principal 
place of business at 1400 Broadway, New York City, State of New 
York, are engaged in business as manufacturers of dresses which 
they sell and distribute to department stores and retail stores located 
in the various States of the United States and the District of 
Columbia, 

Respondents cause, and during the time herein mentioned have 
caused, their said articles of merchandise, when sold, to be shipped 
from their place of business to the purchasers thereof located in the 
various States of the United States other than the State of origin 
of such shipments and in the District of Columbia. There is now, 
and has been at all times mentioned herein, a constant current of 
trade and commerce by said respondents in their said product be- 
tween and among the various States of the United States and the 
District of Columbia. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other partnerships, and with cor- 
porations, firms and individuals engaged in the sale and distribution 
of dresses and other wearing apparel in commerce between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of their business as described 

in paragraph 1 hereof, respondents attach or cause to be attached 
to said dresses, tags and labels bearing the words “Klassic Kool” and 
the words “Pure Dye,” which dresses when sold to retail dealers 
are, and have heretofore been, resold to the purchasing and con- 
suming public with said tags and labels attached thereto. 
Par. 3. Among such purchasers of said dresses from respondents 
is Ludwig Baumann, a New York corporation located at 500 Eighth 
Avenue, New York City, State of New York, which is engaged in 
the retail sale of dry goods and women’s apparel. 

In the course and conduct of its business in soliciting the sale of 
and selling said dresses in commerce, said Ludwig Baumann, a cor- 
poration, as aforesaid, caused advertising matter to be inserted in 
newspapers, wherein said dresses were represented, designated and 
referred to as “Pure Dye,” to wit: 
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YOU'LL TRAVEL 
LIGHT IN THIS 


Cool 
Classic 


7.98 


The perfect summer dress, our smartest customers have said. It’s a clear- 
cut, simple coat dress that will be chic and comfortable anywhere, The fabric 
itself deserves paeans of praise. A porous, uneven weave that lets the breeze 
in and resists creases. Pure dye, it will not shrink or pull at the seams, and 
will launder beautifully. * * * 

Attached to said dresses when sold and delivered to the consuming 
public are tags and labels which were, and are, attached, or supplied 
to retailers to be attached thereto, by the respondents, reading as 
follows: , 

Ludwig Baumann 


This garment is fashioned 
from 
Klassic Kool 
Reg. 
Pure Dye 
Will not Shrink 
or Pull at Seams 
Made of 
Eastman Yarn, 


Respondents did not, and do not, tag or label or otherwise dis- 
tinguish said dresses in such a way as to disclose the fact that they 
were, and are, composed of rayon, a fibre or material having the 
appearance and feel of silk, but tag and label them, and tagged 
and labeled them, as above stated. By so tagging and labeling said 
dresses the respondents supply the means and instrumentality 
whereby retailers thereof may, and the inducement for them to, 
mislead and deceive the consuming public into the erroneous and 
mistaken belief that said dresses are composed of silk and not of rayon. 

Par. 4. The word “silk” for many years last past had, and still 
has, in the minds of the purchasing and consuming public generally, 
a specific meaning—to wit, the product of the cocoon of the silk 
worm. Silk products for many years have held, and still hold, great 
public esteem and confidence for their preeminent qualities. 

The words “Pure Dye” have been for a long time, and at the present 
time still are, associated in the minds of a substantial portion of 
the purchasing and consuming public with, and as being, unweighted 
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silk, the product of the cocoon of the silk worm, and also with gar- 
ments made therefrom: that is to say, said words are understood by 
a substantial portion of the purchasing and.consuming public to 
refer to silk-that: has not-been-subjected to a metallic-bath, resulting 
in the metallic substance or substances being permanently absorbed 
by the silk fiber. 

Par. 5. There are now, and have been at.all times herein mentioned, 
competitors of respondents engaged in the business of selling and 
distributing silk and rayon fabrics and dresses, garments and other 
articles of merchandise made therefrom, in commerce between and 
among the various States of the United States and the District of 
Columbia, who do not misrepresent in any manner the nature, char- 
acter, quality, or composition of such products offered for sale and 
sold by them. 

Par. 6. The use of the words “Pure Dye” on the labels attached 
to said dresses by the respondents, as‘ hereinabove set’ forth, and the 
failure of the respondents to disclose the fact that said dresses were 
and are composed of rayon, a fiber or material having the appear- 
ance and feel of silk, and not of silk, the product of the cocoon of the 
silk worm, as aforesaid, by properly tagging or labeling, or other- 
wise distinguishing them as rayon, has had, and now has, the capac- 
ity and tendency to mislead and deceive a substantial portion of the 
purchasing and consuming public into the mistaken and erroneous 
belief that said dresses were and are composed of unweighted silk, 
the product of the cocoon of the silk worm, and not of rayon, when in 
truth and in fact they were and are not composed of unweighted silk, 
but were and are composed of rayon. 

On account of such representations, advertisements, and use of the 
said words “Pure Dye”, and the failure to disclose the fact that said 
dresses were and are composed of rayon, the purchasing and consum- 
ing public have been, and are being, induced to purchase said dresses 
from respondents in the mistaken and erroneous belief that such 
dresses are composed of unweighted silk, the product of the cocoon 
of the silk worm, and thereby trade has been and is being, diverted 
unfairly to the respondents from their competitors referred to in 
paragraphs 1 and 5 hereof. As a result thereof injury has been, and 
is now being done by respondents to competition in commerce among 
and between the various States of the United States and in the 
District. of Columbia. 

Por. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice of the public and of respondent’s 
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competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FrnprNes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 14, 1938, issued, and thereafter 
served its complaint in this proceeding upon respondents, Julius Lip- 
man, Herman Lipman, and Samuel Lipman, individually, and as 
copartners, trading as Lipman Brothers, charging them and each of 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. On September 17, 1938, the 
respondents filed their answer, in which answer they admitted all the 
material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPeH 1. Respondents Julius Lipman, Herman Lipman, and 
Samuel Lipman, individually and as copartners, trading as Lipman 
Bros., have their office and principal place of business at 1400 Broad- 
way, New York City, State of New York. They are engaged in busi- 
ness as manufacturers of dresses which they sell and distribute to 
department stores and retail stores located in the various States of the 
United States and in the District of Columbia. 

Respondents cause, and during the time herein mentioned have 
caused, their said articles of merchandise, when sold, to be shipped 
from their place of business in New York to the purchasers thereof 
located in the various States of the United States other than the State 
of origin of such shipments and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a course of trade 
by said respondent in said dresses in commerce between and among 
the various States of the United States and in the District of Columbia. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other partnerships, and with corpora- 
tions, firms and individuals engaged in the sale and distribution of 
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dresses and other wearing apparel in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents attach or cause to be attached to said 
dresses, tags and labels bearing the words “Klassic Kool” and the 
words “Pure Dye,” which dresses when sold to retail dealers are, and 
heretofore have been, resold to the purchasing and consuming public 
with said tags and labels attached thereto. 

Par. 8. Among such purchasers of said dresses from respondents is 
Ludwig Baumann, a New York corporation located at 500 Eighth 
Avenue, New York City, State of New York, which is engaged in the 
retail sale of dry goods and women’s apparel. 

In the course and conduct of its business in soliciting the sale of and 
selling said dresses in commerce, said Ludwig Baumann, a corpora- 
tion, as aforesaid, caused advertising matter to be inserted in news- 
papers, wherein said dresses were represented, designated and referred 
to as “Pure Dye.” Said advertisement is as follows: 


LUDWIG BAUMANN 
YOU'LL TRAVEL 
LIGHT IN THIS 

Cool 
Classic 
7.98 


The perfect summer dress, our smartest customers have said. It’s a clear-cut, 
simple coat dress that will be chic and comfortable anywhere. The fabric itself 
deserves paeans of praise. A porous, uneven weave that lets the breeze in and 
resists creases. Pure dye, it will not shrink or pull at the seams, and will 
launder beautifully. * * * 

Attached to said dresses when sold and delivered to the consuming 
public are tags and labels which were, and are, attached, or supplied 
to retailers to be attached thereto, by the respondents, reading as 
follows: 

Ludwig Baumann 
This garment is fashioned 
from 
Klassie Kool 
Reg. 

Pure Dye 
Will not Shrink 
or Pull at Seams 
Made of 
Eastman Yarn. 
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The garments so advertised and described are in fact made from 
rayon but have the appearance and feel of silk. Respondents did 
not, and do not, tag or label or otherwise distinguish said dresses in 
such a way as to disclose the fact that they were, and are, composed 
of rayon, a fiber or material having the appearance and feel of silk, 
but tagged and labeled them as above stated. By so tagging and 
labeling said dresses the respondents supply the means and induce- 
ment whereby retailers thereof may mislead and deceive the con- 
suming public into the erroneous and mistaken belief that said dresses: 
are composed of unweighted silk and not of rayon. 

Par. 4. The word “silk” for many years last past had, and still 
has, in the minds of the purchasing and consuming public generally, 
a specific meaning, to-wit, the product of the cocoon of the silkworm. 
Silk products for many years have held, and still hold, great public 
esteem and confidence for their preeminent qualities. 

The words “Pure Dye” have been for a long time, and at the present 
time still are, associated in the minds of a substantial portion of 
the purchasing and consuming public with, and as being, unweighted 
silk, the product of the cocoon of the silkworm, and also with gar- 
ments made therefrom; that is to say, said words are understood by 
a substantial portion of the purchasing and consuming public to 
refer to silk that has not been subjected to a metallic bath, resulting 
in metallic substance or substances being permanently absorbed by 
the silk fiber. 

Par. 5. There are now, and have been at all times herein mentioned, 
competitors of respondents engaged in the business of selling and 
distributing silk and rayon fabrics and dresses, garments, and other 
articles of merchandise made therefrom, in commerce between and 
among the various States of the United States and in the District 
of Columbia, who do not misrepresent in any manner the nature, 
character, quality or composition of such products offered for sale 
and sold by them. 

Par. 6. The misleading statements and representations made by 
the respondents in connection with the sale of the aforesaid rayon 
dresses through use of the words “Pure Dye” to describe said gar- 
ments and through failure to disclose the fact that said garments,, 
though resembling silk in feel and appearance, were composed of 
rayon, have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing and consuming 
public into the mistaken and erroneous belief that said garments were 
and are composed of unweighted silk, the product of the cocoon 
of the silkworm, and not of rayon. On account of such repre- 
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sentations and advertisements, the purchasing and consuming public 
has been induced to purchase respondents’ garments in the mistaken 
and erroneous belief that such garments are composed of unwerghted 
silk, the product of the cocoon of the silkworm, and that said gar- 
‘ments are not composed of rayon. Asa result thereof trade has been 
diverted unfairly to the respondents from their competitors selling 
similar silk or rayon garments in commerce among and between the 
various states of the United States who in no way misrepresent the 
nature, character, and quality of their respective garments. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
‘mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Julius Lipman, Herman Lip- 
man, and Samuel Lipman, individually and as copartners, trading 
as Lipman Brothers, or under any other trade name, their repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale and distribu- 
tion of women’s wearing apparel designated by the trade name 
“Klassic Kool” or any other apparel composed in whole or in part 
of rayon, in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from: 

1. Using, assisting, or cooperating in the use of the words “Pure 
Dye,” or any other word or words of similar import or meaning, to 
describe or designate fabrics or products which are not composed 
wholly of unweighted silk, the product of the cocoon of the silkworm. 

2. Advertising, describing, branding, labeling, or otherwise repre- 
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senting, rayon fiber or yarn or thread, strands of fabric made there-. 
from, (a) as not being rayon; or (6) as being something other than: 
rayon; or (¢) without clear and unequivocal disclosure that such 
material or product is rayon. 

It is further ordered, That the respondents shall within 60 days. 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form im 
which they have complied with this order. 
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In toe MatTrer oF 


A. DE PINNA COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3565. Complaint, Aug. 30, 1938—Decision, Dec. 7, 1938 


Where a corporation engaged in sale and distribution of women’s wearing apparel, 
including certain dresses composed of silk, or product of cocoon of silk worm, 
as long definitely understood in minds of consuming public from word, and 
held in great public esteem and confidence in products thereof, and of chemi- 
cal fiber or fabric, rayon, with appearance and feel of former and practically 
indistinguishable therefrom by purchasing and consuming public— 

(a) Represented to members of purchasing public, through designations 
“Silk/Rayon” or ‘“Silk-and-Rayon” on labels attached to certain print dresses 
offered and sold by it, and in referring thereto in circulars mailed to cus- 
tomers and prospective customers, and in newspapers and other periodicals 
having general circulation in various States, that items thus designated were 
composed predominantly of silk, combined solely with rayon, facts being they 
were predominantly composed by weight of about 838 percent rayon, 9 percent 
silk and 8 percent cotton; and 

(0b) Represented to purchasing public, through designations ‘‘Rayon-and-Silk” 
and “Rayon/Silk” in other advertising literature and on labels and price 
tags fixed to such garments, that same were composed predominantly of 
rayon combined with silk, facts being they were composed in part of cotton, 
in combination with other two substances ; 

‘With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such statements and representations 
were true, and that garments in question were composed solely of silk and 
rayon in various predominant proportions described, and into purchase 
thereof as result of such erroneous and mistaken beliefs thus induced: 

Held, That such acts and practices were to the prejudice and injury of the 
public and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that A. De Pinna Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent, A. De Pinna Co., Inc., is a corporation 
organized, existing, and doing business under anil by virtue of the laws 
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of the State of New York, with its office and principal place of business 
located at Fifth Avenue and Fifty-second Street in the city of New 
York, State of New York. Respondent now is, and for many years 
last past has been, engaged in the sale and distribution of women’s 
wearing apparel. Respondent causes, and at all times herein men- 
tioned has caused, its said goods, when sold, to be shipped from its 
place of business in New York City to the purchasers thereof located 
in the various States of the United States, other than the State of New 
York, and in the District of Columbia. Respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
merchandise sold by it in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as mentioned in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
certain of its products, including, among other items, Pinnella print 
dresses, attached to certain garments sold by it tags reading as follows: 

Model : 758605 Mat: Royal/White 
Price $15.95 
The reverse side of the tag reads: 
158 
Silk/Rayon. 


In the course of the operation of its business as herein described and 
for the purpose of inducing the purchase of its merchandise, the re- 
spondent has caused certain of its merchandise, to wit, Pinnella print 
dresses, to be advertised in circulars mailed to its customers and pros- 
pective customers and in newspapers and other periodicals having an 
interstate circulation. In all of said advertising matter respondent 
has made various representations with respect to the character and 
quality of said garments. In such advertising literature respondent 
describes, designates, and refers to said garments as “silk-and-rayon.” 

Through use of the foregoing statements, as herein set out, the 
respondent represents to members of the purchasing public that such 
products so designated and described were, and are, composed pre- 
dominantly of silk combined solely with rayon. 

The aforesaid representations are false and misleading in that said 
garments so designated and described were not composed predomi- 
nantly by weight of silk in combination solely with rayon. Such 
garments were in fact composed predominantly by weight of rayon, 
approximately 83 percent, with a much smaller amount by weight of 
silk, approximately 9 percent, and cotton, approximately 8 percent, 
respectively. 


1240 FEDERAL TRADE’ COMMISSION DECISIONS 
Findings PGA ios el Oe 


Par. 3. In other advertising literature and on the labels and price 
tags affixed to such garments, respondent has designated and described 
said garments as “rayon-and-silk” and “rayon/silk.” 

Through use of the foregoing statements, the respondent represents 
to members of the purchasing public that such garments so designated 
and described were, and are, composed predominantly of rayon com- 
bined solely with silk. Said representations are false and misleading 
in that said garments so designated and described were not composed 
predominantly by weight of rayon in combination solely with silk, 
but were composed partly of cotton in combination with rayon and 
silk. 

Par. 4. The word “silk” for many years last past has had, and still 
has, in the mind of the consuming public generally, a definite and 
specific meaning, to wit, the product of the cocoon of the silkworm. 
Silk products for many years have held, and still hold, great public 
esteem and confidence. 

The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk in that it has the appearance and feel of silk, and is by 
the purchasing and consuming public practically imdistinguishable 
from silk. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to the 
character and content of said Pinnella print dresses has had, and now 
has a capacity and tendency to, and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations are true, and that 
said garments are composed solely of silk and rayon in the various 
predominant proportions herein described, and into the purchase of 
respondent’s said merchandise as a result of such erroneous and mis- 
taken beliefs induced by the aforesaid misrepresentations, acts, and 
practices of the respondent. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 30, 1938, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
A. De Pinna Co., Inc., charging it with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
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said act. On September 20, 1938 the respondent filed its answer 
in which it admitted all the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
answer thereto, and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, A. De Pinna Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at Fifth Avenue and Fifty-second Street in the city 
of New York, State of New York. Respondent now is, and for many 
years last past has been, engaged in the sale and distribution of 
women’s wearing apparel. Respondent causes, and at all times 
herein mentioned has caused, its said goods, when sold, to be shipped 
from its place of business in New York City to the purchasers thereof 
located in the various States of the United States other than the 
State of New York, and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said merchandise sold by it in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, respondent, in 
soliciting the sale of and selling certain of its items of wearing 
apparel, including among other items Pinnella print dresses, attached 
to certain garments sold by it tags reading as follows: 


Model: 758605 Mat: Royal/White 
Price $15.95 


The reverse side of the tags reads: 
158 
Silk/Rayon 

In the course of the operation of its business, as herein described, 
and for the purpose of inducing the purchase of its merchandise, the 
respondent has caused certain of its merchandise, to wit: Pinnella 
print dresses, to be advertised in circulars mailed to its customers 
and prospective customers, and in newspapers and other periodicals 
having a general circulation in various States of the United States. 
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In all of said advertising matter respondent has made various repre- 
sentations with respect to the character and quality of said garments. 
In such advertising literature respondent describes, designates and 
refers to said garments as “Silk-and-Rayon.” 

Through the use of the foregoing statements on said labels and in 
said advertising matter, the respondent represented to members of 
the purchasing public that such items of wearing apparel so desig- 
nated and described were composed predominantly of silk combined 
solely with rayon. 

The aforesaid representations are false and misleading in that said 
garments so designated and described were not composed predom- 
inantly by weight of silk in combination solely with rayon. Such 
garments were, in fact, composed predominantly by weight of ap- 
proximately 83 percent rayon with a much smaller amount of silk 
and cotton with approximately 9 percent silk and 8 percent cotton. 

Par. 3. In other advertising literature and on the labels and price 
tags affixed to such garments, respondent has also designated and 
described said garments as “Rayon-and-Silk” and “Rayon/Silk.” 

Through the use of the foregoing statements, the respondent. repre- 
sented to members of the purchasing public that such garments so 
designated and described were composed predominantly of rayon 
combined solely with silk. Said representations are false and mis- 
leading in that said garments so designated and described were not 
composed predominantly by weight of rayon in combination solely 
with silk, but were composed partly of cotton in combination with 
rayon and silk. 

Par. 4. The word “silk” for many years last past has had, and still 
has in the mind of the consuming public generally, a definite and 
specific meaning, to wit, the product of the cocoon of the silkworm. 
Silk products for many years have held and still hold great public 
esteem and confidence. 

The word “rayon” is the name of a chemical fiber or fabric that 
simulates silk in that it has the appearance and feel of silk and is, by 
the purchasing and consuming public, practically indistinguishable 
from silk. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and saisledaenel statements, advertisements, and representations with 
respect to the character and fiber content of said Pinnella print dresses 
has had and now has the capacity and tendency to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and represen- 
tations are true and that said garments are composed solely of silk 
and rayon in the various predominant proportions herein described, 
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and into the purchase of respondent’s said merchandise as the result 
of such erroneous and mistaken beliefs induced by such misrepre- 
sentations. 

CONCLUSION 


The aforesaid acts and practices of the respondent, A. De Pinna Co.,. 
Inc., are to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, A. De Pinna Co., Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of women’s wearing apparel, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. The use, or from causing the use by others, of the words or 
terms “Silk/Rayon” and “Silk-and-Rayon,” or any other words or 
terms of similar import and meaning, in any manner to describe or 
to designate cloth or fabric in the form of dresses or in any other 
form unless such cloth or fabric is composed predominantly by 
weight of silk combined solely with rayon. 

2. The use, or from causing the use by others, of the words or 
terms “Rayon/Silk” or “Rayon and Silk,” or any other words or 
terms of similar import and meaning, in any manner to describe or 
to designate cloth or fabric in the form of dresses or in any other 
form unless such cloth or fabric is composed predominantly of rayon 
combined solely with silk. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In Troe MArreR OF 
WALTER C. ELLY TRADING AS THE ‘POSTAL COMPANY 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3574. Complaint, Aug. 31, 1988—Decision, Dec. 7, 1938 


Where an individual engaged in sale and distribution, among other things, of 
books and booklets dealing with fortune telling, dream interpretation, and 
kindred subjects, to members of the purchasing public in various States and 
in the District of Columbia, in substantial competition with others engaged 
in sale and distribution of books, booklets, and other literature dealing with 
‘subjects like and similar to those for which he recommended use of his 
said products, and including those who do not in any manner misrepresent 
the nature, merit, and value of their said books, booklets, and literature and 
make any other false statements in connection with sale and distribution 
thereof— 

Represented that such books and booklets would enable the reader thereof to 
solve accurately and truthfully their most intimate and personal problems, 
tell their fortunes, and interpret their dreams, and take the guesswork out 
of life, and correctly advise the readers thereof how to win a husband and 
what they could and could not do in order to obtain happiness and success in 
life, through such statements as “reveals the art of fortune telling by cards, 
dice, and dominoes,” “Sure guide to lucky dreams and lucky policy numbers,” 
“how to win a husband—win the man you want,” “* * * win him for 
yourself in spite of all obstacles. The simple clear directions in this book 
tell you how,” etc., facts being they would not bring about such results, and 
said representations were grossly exaggerated, misleading, and untrue; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that said false statements, representa- 
tions, and advertisements were true, and that said books and booklets were 
effective in aiding the reader thereof to solve the problems of life as above 
set forth, and of causing substantial portion of such public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of his 
said products, and of thereby diverting unfairly trade to him from his com- 
petitors in commerce who truthfully advertise and represent the merit and 
value of their books, booklets, and other literature: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Walter C. Elly, an 
individual trading as The Postal Co., hereinafter referred to as 
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respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent, Walter ©. Elly, is an individual trading 
as The Postal Co., with its principal office and place of business 
located at 25 Vanderbilt Avenue, in the city of New York, in the 
State of New York. Respondent is now, and has for some months 
last past been, engaged in the sale and distribution, among other 
things, of booklets dealing with the subjects of fortune telling, dream 
interpretation, and kindred subjects. Said booklets are variously 
entitled “Fortune Telling with Cards, Dice, and Dominoes,” “Aunt 
Sally’s Policy Players’ Dream Book,” “Napoleon’s Dream Book,” 
and “How to Win a Husband.” 

When said booklets are sold, respondent transports same from his 
place of business in the State of New York to the purchasers thereof 
located at points in the various States of the United States other than 
the State of New York and in the District of Columbia. There is 
now, and has been at all times herein mentioned, a course of trade 
in said booklets so sold and distributed by the respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. Respondent is now, and for some 
months last past has been, engaged in substantial competition with 
other individuals and with partnerships, firms, and corporations en- 
gaged in the sale and distribution of books and booklets dealing with 
like and similar subjects, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondent, in the course and conduct of his business, as 
aforesaid, and in soliciting the sale of and in selling said booklets, 
and for the purpose of creating a demand upon the part of the 
purchasing public for said booklets, now causes, and for some months 
last past has caused, advertisements to be published, issued, and cir- 
culated to and among the general public of the United States in 
various newspapers having interstate circulation and in other forms 
of printed matter, and in other ways. In said ways and by said 
means respondent makes, and has made, to the general public many 
unfair, false, and misleading statements with reference to the alleged 
merit and value of said booklets, a portion of which are as follows: 


FORTUNE-TELLING WITH CARDS, DICE, and DOMINOES 


* * * this book reveals the art of fortune-telling by cards, dice, and 
dominoes. * * * 
; IR CEOM) Vesa a ee ere 50¢ 
185514™—40—yo.,. 27-81 
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AUNT SALLY’S POLICY-PLAYERS’ DREAM BOOK 


This book is a Sure Guide to Lucky Dreams and Lucky Policy Numbers. IGE 
gives you the true Interpretation of Dreams * *' * Do you dream of love 
or gold, or of friendship, or of foes, or of life, or of death? This book will 
explain everything clearly to you. * * * 

Pric@iOnly&- 3. tees ees 50¢ 


NAPOLEON’S DREAM BOOK 


* * * contains full, plain, and accurate explanations of fortune-telling by 
DREAMS, VISIONS, and REVHRIES. * * * 
Price Only 22. Sse Seen 50¢ 


HOW TO WIN A HUSBAND 


WIN 
THE MAN 
YOU WANT 


HOW MUCH WOULD YOU PAY FOR THE LOVE OF THE MAN YOU WANT? 


* * * THEN DON’T SIT BACK AND LET THE OTHER GIRL HAVE 
HIM. Win him for yourself in spite of all obstacles. The simple clear direc- 
tions in this book tell you how. 

* * * * x * * 

But a few spare minutes of your time and all these secrets of power are 
yours, POWHR WHICH YOU NEVER DREAMED YOU POSSESSED—POWER 
BY WHICH YOU CAN WIN AND HOLD ANY OR ALL MEN! 

ONLY ONE DOLLAR * * * 

Par. 3. The statements and representations set forth in paragraph 2 
hereof, and many others similar thereto, have the capacity and tend- 
ency to mislead and deceive, and do mislead and deceive, purchasers 
and prospective purchasers of respondent’s said booklets into the erron- 
eous belief that said booklets will enable readers to accurately and 
truthfully answer their most intimate and personal problems, tell their 
fortunes, interpret their dreams, take the guesswork out of life, cor- 
rectly advise them what they can do or what they cannot do in order to 
have happiness and success in life, and how to win a husband. 

In truth and in fact the representations made by respondent as to 
the value and effectiveness of said booklets in arriving at an adequate 
solution of life’s manifold problems, are grossly exaggerated, decep- 
tive, misleading, false, and untrue. Said booklets will not enable 
readers to accur tly and truthfully answer their problems, tell their 
fortunes, interpret their dreams, take the guesswork out of life, cor- 
rectly advise them what they can do or what they cannot do in ealae 
to have happiness and success in life, and how to win a husband. 

Par. 4. There are among the competitors of the respondent in com- 
merce, as herein set out, sellers and distributors of books and booklets 
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upon like and similar subjects, who truthfully advertise and represent 
the nature, merit, and value of such books and booklets. 

Par. 5. The acts and practices of respondent as above alleged have 
the capacity and tendency to mislead and deceive, and do mislead 
and deceive, purchasers and prospective purchasers into the errone- 
ous behef that respondent’s representations set out herein are true 
and into the purchase of respondent’s said booklets on account of such 
belief. Thereby trade is unfairly diverted to respondent from those 
competitors referred to in paragraph 4 hereof. As a consequence 
thereof substantial injury has been done and is being done by respond- 
ent to competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines Aas To THE Facrs, AND OrpEr 


Pursuant to the provisions of the Federal Trade Commission Acts 
the Federal Trade Commission, on the 31st day of August 1938, 
issued and served its complaint in this proceeding upon respondent, 
Walter C. Elly, an individual, trading as The Postal Co., charging 
him with the use of unfair Aone f, competition and aettat and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. On the 17th day of September A. D. 1938, the 
respondent filed his answer, in which answer he admitted all the 
material allegations of fact oa forth in such complaint and waived 
all intervening procedure and further hearing as to said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Con iion on the said complaint and the answer thereto, and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Walter C. Elly is an individual trading 
as The Postal Co. and having his office and principal place of busi- 
ness at 25 Vanderbilt Avenue, in the.city of New York, State of New 
York. Respondent is now, and has been for a number of months last 
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past, engaged in the sale and distribution, among other things, of 
books and booklets which deal with fcrtane telling, dream interpre- 
tation, and kindred subjects. Respondent sells said books and book- 
lets % members of the purchasing public situated in various States 
of the United States and in the District of Columbia, and causes 
said books and booklets, when sold by him, to be transported from 
his aforesaid place of business in the State of New York to the pur- 
chasers thereof at their respective points of location in various States 
of the United States, other than the State of New York, and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in commerce in said 
books and booklets among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia, with other individuals and with 
firms, partnerships, and corporations selling and distributing books, 
booklets, and other literature dealing with like and similar subjects 
for which the respondent recommends the use of his books and 
booklets. Among such competitors in said commerce are many who 
do not in any manner misrepresent the nature, merit, and value of 
their books, booklets, and literature, and who do not make any other 
false statements in connection with the sale and distribution of their 
books, booklets, and literature. 

Par. 3. In the course and conduct of his said business and for 
the purpose of inducing the purchase of his said books and booklets, 
the respondent has caused false advertisements containing repr nies 
tions and claims with respect to said books and booklets, and of their 
effectiveness and value in aiding the readers thereof to solve many 
of the problems of life, to be disseminated in commerce through the 
use of advertisements in newspapers, publications, and other printed 
matter having a circulation among and between the various States 
of the United States and through other means, Among and typical 
of the representations contained in said false advertisements so used 
and disseminated as aforesaid are the following: 


FORTUNE-TELLING WITH CARDS, DICE and DOMINOES 


* * * 7 cz paves ] 
* this book reveals the art of fortune-telling by cards, dice and 
dominoes, * * * 


Price, On sess. lye aS eee ee 50¢ 
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AUNT SALLY’S POLICY-PLAYERS’ DREAM BOOK 


This book is a Sure Guide to Lucky Dreams and Lucky Policy Numbers. It 
gives you the true Interpretation of Dreams * * * Do you dream of love 
or gold, or of friendship, or of foes, or of life, or of death? This book will 
explain everything clearly to you. * * * 

Rrice only th cere ot woh wep eg po), 60¢ 


NAPOLEON’S DREAM BOOK 


* *  * contains full, plain, and accurate explanations of fortune-telling 


by DREAMS, VISIONS and REVERIES. * * * 
BT Ce On y: se = beet ee og ewe, eee at. Ay eter, 50¢ 


HOW TO WIN A HUSBAND—WIN THE MAN YOU WANT 
HOW MUCH WOULD YOU PAY FOR THE LOVE OF THE MAN YOU WANT? 


* * * THEN DONT SIT BACK AND LET THE OTHER GIRL HAVE 
HIM. Win him for yourself in spite of all obstacles. The simple clear direc- 
tions in this book tell you how. 

* * * * ¥ ¥ 

But a few spare minutes of your time and all these secrets of power are 
yours, POWER WHICH YOU NEVER DREAMED YOU POSSESSED— 
POWER BY WHICH YOU CAN WIN AND HOLD ANY OR ALL MEN! 

ONLY ONE DOLLAR *°'* °* 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and others similar thereto, not herein set out, 
all of which purport to be descriptive of the effectiveness and value of 
respondent’s books and booklets in aiding the readers thereof to solve 
many of the problems of life, respondent has represented, directly 
and by implication, among other things, that said books and booklets 
will enable the readers thereof to accurately and truthfully solve 
their most intimate and personal problems, tell their fortunes, inter- 
pret their dreams, take the guesswork out of life and that said books 
and booklets will correctly advise the readers thereof what they can 
or cannot do in order to obtain happiness and success in life and how 
to win a husband. 

Par. 5. The aforesaid representations, used and disseminated by 
the respondent in the manner above described, are grossly exagger- 
ated, misleading, and untrue and constitute false advertisements. In 
truth and in fact said books and booklets will not enable the readers 
thereof to accurately and truthfully solve their problems, tell their 
fortunes, interpret their dreams, take the guesswork out of life and 
said books and booklets will not correctly advise the readers thereof 
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what they can or cannot do in order to obtain happiness and success 
in life and how to win a husband. 

Par. 6. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said books and booklets has | 
had, and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations, 
and advertisements are true and that said books and booklets are 
effective in aiding the readers thereof to solve the problems of life, as_ 
aforesaid, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said books and booklets. As a result, trade 
has been diverted unfairly to the respondent from his competitors in 
said commerce who truthfully advertise and represent the merit and 
value of their books, booklets, and other literature. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the injury 
and prejudice of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives all 
intervening procedure and further hearing as to the said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Walter C. Elly, an individual, 
trading as The Postal Co., or under any other trade name, his repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and dis- 
tribution of his books and booklets in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that said books and booklets 
will enable the readers thereof to accurately and truthfully solve their 
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most intimate and personal problems, tell their fortunes, interpret 
their dreams, and take the guesswork out of life ; 

2. Representing, directly or indirectly, that said books and booklets 
will correctly advise the readers thereof how to win a husband and 
what they can and cannot do in order to obtain happiness and success 
in life; 

3. Making any other representations of the same or similar tenor 
and meaning: 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


JULEP BOTTLING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3583. Complaint, Sept. 13, 1938—Decision, Dec. 7, 1938 


Where a corporation engaged in sale and distribution of soda water, including 
certain bottle assortments thereof, so arranged and assembled as to con- 
stitute a game of chance, gift enterprise, or lottery scheme when sold and 
distributed to consumers thereof, and including assortment which con- 
sisted of 24 bottles with numbers from 1 to 24 printed on inside of crowns 
thereof, for sale under a plan in accordance with which purchaser receiv- 
ing bottle, crown of which contained number 7 or number 11 printed on 
inside, received additional bottle without further charge— 

Sold to dealers, for display and resale by retailer-purchasers thereof to pur- 
chasing public, in accordance with aforesaid sales plan, such soda water, 
and thereby supplied to and placed in the hands of others means of 
conducting a lottery in the sale of its products, in accordance with afore- 
said plan or method, involving game of chance or sale of a chance to 
procure additional bottle without additional cost, contrary to an estab- 
lished public policy of the United States Government, and in violation 
of the criminal laws, and in competition with many sellers and distribu- 
tors of such products who are unwilling to adopt and use said or any 
method involving game of chance or sale of a chance to win by chance, or 
any other method contrary to public policy, and refrain therefrom; 

With result that many were attracted by said plan or method employed in 
sale and distribution of its products because of element of chance in- 
volved therein, and thereby induced to buy and sell such products in 
preference to those offered and sold by competitors who do not use same 
or equivalent plan or method, and with tendency, because of said game 
of chance, to, and effect of, diverting trade unfairly to it from its said 
competitors who do not use such or equivalent sales plan or method; to 
the substantial injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. D.C. Daniel for the Commission. 
Mr. Cecil D. Quillen, of Gate City, Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Julep Bottling Co., 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
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interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacraPH 1. Respondent, Julep Bottling Co., Inc., is a corpora- 
tion organized and doing business under the laws of the State of 
Tennessee, with its principal office and place of business located at 
Kingsport, Tenn. Respondent is now, and for some time last past 
has been, engaged in the sale and distribution of soda water to 
dealers. Respondent causes, and has caused, its said products, when 
sold, to be shipped or transported from its aforesaid place of business 
in the State of Tennessee to purchasers thereof at their respective 
points of location in the various other States of the United States 
and in the District of Columbia. There is now, and has been for 
some time last past, a course of trade by said respondent in such 
products in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its business respondent is, and has been, in competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of like or similar products in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of said business as described in 
paragraph 1 hereof, respondent sells, and has sold, to dealers cer- 
tain assortments of bottles of soda water so arranged and assembled 
as to constitute a game of chance, gift enterprise, or lottery scheme, 
when said bottles of soda water are sold and distributed to the con- 
sumers thereof. One of said assortments is as follows: 

This assortment consists of 24 bottles of soda water capped with 
crowns. On the inside of each of said crowns is printed a number. 
The numbers range from 1 to 24. A purchaser who receives a bot- 
tle of soda water having a crown with either the number 7 or the 
number 11 printed on the inside thereof, receives an additional bottle 
of soda water without additional cost. The said numbers are effec- 
tively concealed from purchasers and prospective purchasers until a 
bottle of said soda water has been purchased and the crown removed 
therefrom. Said additional bottles of said soda water are thus dis- 
tributed to the purchasing public wholly by lot or chance. 

Par. 3. Retail dealers who purchase said soda water sell and expose 
the same to the purchasing public in accordance with the aforesaid 
sales plan. Respondent thus supplies to and places in the hands of 
others the means of conducting a lottery in the sale of its products in 
accordance with the sales plan or method hereinabove set forth. The 
use by respondent of said method in the sale of its products and the 
sale of such products by and through the use thereof and by the aid of 
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said method is a practice of the sort which is contrary to an established 
public policy of the Government of the United States and in violation 
of the criminal laws. 

Par. 4. The sale of said products to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an additional bottle of soda water without additional cost. 
Many persons, firms, and corporations who sell and distribute products 
in competition with the respondent as above alleged are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other method 
that is contrary to public policy, and such competitors refrain there- 
from. Many persons are attracted by the sales plan or method em- 
ployed in the sale and distribution of respondent’s products because 
of the element of chance involved therein and are thereby induced to 
buy and sell said products in preference to products offered for sale 
and sold by competitors of respondent who do not use the same or an 
equivalent sales plan or method. The use of said sales plan or method 
by respondent, because of said game of chance, has a tendency and 
capacity to, and does, divert trade unfairly to the respondent from its 
said competitors who do not use the same or an equivalent sales plan 
or method. As a result thereof injury is done, and has been done, by 
respondent to competition in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 13, 1938, issued and 
thereafter served its complaint in this proceeding upon respondent, 
Julep Bottling Co., Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. On October 3, 1938, the respondent filed its answer, in 
which answer it admitted all the material allegations of fact set forth 
in said complaint to be true. Respondent further waived all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the answer thereto, and the Com- 
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mission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Julep Bottling Co., Inc., is a corpora- 
tion organized and doing business under the laws of the State of 
Tennessee, with its principal office and place of business located at 
Kingsport, Tenn. Respondent is now, and for some time last past 
has been, engaged in the sale and distribution of soda water to 
dealers. Respondent causes, and has caused, its said products when 
sold, to be shipped or transported from its aforesaid place of busi- 
ness in the State of Tennessee to purchasers thereof at their respec- 
tive points of location in the various other States of the United States 
and in the District of Columbia. There is now, and has been for some 
time last past, a course of trade by said respondent in such products 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct of 
its business respondent is, and has been, in competition with other 
corporations and with individuals and partnerships engaged in the 
sale and distribution of like or similar products in commerce between 
and among the various States of the United States and in the District 
of Columbia. | 

Par. 2. In the course and conduct of said business as described in 
paragraph 1 hereof, respondent sells, and has sold, to dealers certain 
assortments of bottles of soda water so arranged and assembled as to 
constitute a game of chance, gift enterprise, or lottery scheme, when 
said bottles of soda water are sold and distributed to the consumers 
thereof. One of said assortments is as follows: 

This assortment consists of 24 bottles of soda water capped with 
crowns. On the inside of each of said crowns is printed a number. 
The numbers range from 1 to 24. A purchaser who receives a bottle 
of soda water having a crown with either the number 7 or the number 
11 printed on the inside thereof, receives an additional bottle of soda 
water without additional cost. The said numbers are effectively con- 
cealed from purchasers and prospective purchasers until a bottle of 
said soda water has been purchased and the crown removed there- 
from. Said additional bottles of said soda water are thus distributed 
to the purchasing public wholly by lot or chance. 

Par. 3. Retail dealers who purchase said soda water sell and expose 
the same to the purchasing public in accordance with the aforesaid 
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sales plan. Respondent thus supplies to and places in the hands of 
others the means of conducting a lottery in the sale of its products in | 
accordance with the sales plan or method hereinabove set forth. The | 
use by respondent of said method in the sale of its products and the 
sale of such products by and through the use thereof and by the aid 
of said method is a practice of the sort which is contrary to an estab- 
lished public policy of the Government of the United States and in 
violation of the criminal laws. 

Par. 4. The sale of said products to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an additional bottle of soda water without addi- 
tional cost. Many persons, firms and corporations who sell and dis- 
tribute products in competition with the respondent as above alleged 
are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. Many persons are attracted by the sales 
plan or method employed in the sale and distribution of respondent’s 
products because of the element of chance involved therein and are 
thereby induced to buy and sell said products in preference to prod- 
ucts offered for sale and sold by competitors of respondent who do 
not use the same or an equivalent sales plan or method. The use of 
said sales plan or method by respondent, because of said game of 
chance, has a tendency and capacity to, and does, divert trade un- 
fairly to the respondent from its said competitors who do not use the 
same or an equivalent sales plan or method. As a result thereof sub- 
stantial injury is being done, and has been done, by respondent to 
competition in commerce between and among the various States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of the complaint to be true, and respondent further states that 
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it waives hearing on the charges set forth in said complaint, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

ft is ordered, That the respondent, Julep Bottling Co., Inc., a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of soda 
water in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Selling and distributing said soda water so arranged and as- 
sembled that sales of such soda water to the general public are to 
be made or may be made by means of a game of chance, gift enter- 
prise, or lottery scheme; 

2. Furnishing to dealers bottles of soda water capped with crowns, 
which caps or crowns have printed or impressed numbers therein, 
which said bottle caps or crowns are to be used or may be used in 
selling or distributing said products to the purchasing public by 
means of a game of chance, gift enterprise, or lottery scheme; 

3. Furnishing to or placing in the hands of dealers said products 
or any other products together with a device which said device is 
to be used or may be used in selling or distributing said products to 
the purchasing public by means of a game of chance, gift enterprise, 
or lottery scheme. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order file with the Commission a report: 
in writing, setting forth in detail the manner and form in which 
it has complied with the order to cease and desist hereinabove set 
forth. 


WILLIAM A. WOODBURY SALES COMPANY, INC., WIL- 
LIAM A. WOODBURY, RICHARD PICARD, AND ARTHUR 
BAUM 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


Where a corporation and three individuals, officers thereof and directors and 


(a) 


(bd) 
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In THE MATTER OF 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3113. Complaint, Apr. 24, 1937—Decision, Dec. 8, 1938 


controllers of its sales policies and business operations, engaged in sale and 
distribution of facial, dental, and shaving creams, and of powders, rouge, 
and other cosmetics, dentifrices, toilet supplies, and accessories, in sub- 
stantial competition with others engaged in sale and distribution, in com- 
merce among the various States and in the District of Columbia, of similar 
and other products designed for similar usage, and including those who, 
in connection with sale and distribution of their respective products, do not 
represent themselves as being manufacturers unless they actually are, or 
otherwise engage in unfair and deceptive practices— 
Represented, in designation “turtle oil cream” applied to emulsion of oils 
and fats sold by them, that principal ingredient thereof was turtle oil, 
notwithstanding fact it contained only a small portion of said substance | 
and was not cream or similar product with turtle-oil base, or composition 
| 


thereof, as principal ingredient, as preferred by substantial portion of 
purchasing public; and 

Represented, through display of its corporate name on letterheads, billheads, 
and other printed matter used in marketing their products, followed by 
words “prepared by William. A. Woodbury Corporation, New York, New 
York,” or “by William A. Woodbury Co., New York, New York,” that said 
various concerns were manufacturers of products sold and distributed by 
them, and thereby misled purchasing public, of which large portion prefers 
to buy direct from manufacturers because of economies and certain other 
advantages thereby brought about, into erroneous belief that they owned 
and operated factory and were in fact manufacturers of said several prod- 
ucts which they sold and distributed as aforesaid, notwithstanding fact | 
they did not manufacture any of them, nor own, operate, or control any 
factory wherein such products were made or prepared ; 


With tendency and capacity to mislead purchasing publie into erroneous and 


mistaken beliefs that emulsion of oils and fats described and designated 
as “turtle oil cream,” as aforesaid, actually contained said substance as 
principal ingredient, and that they were the manufacturers of the various 
preparations sold by them, and into purchase thereof on account of such 
representations, and with result that trade was diverted unfairly to them 
from competitors engaged in sale and distribution in commerce among the 
various States and in said District of similar preparations or others designed 
and intended for similar usage and who do not, in any way, misrepresent 
the character and nature of their preparations or business status: 


Heid, That such acts and practices were to the prejudice and injury of the public 


and competitors, and constituted unfair methods of competition. 
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Before Ur. William C. Reeves, trial examiner. 

Mr. Floyd O. Collins and Mr. William L. Penche for the Com- 
mission. 

Mr, Isaae Reiss, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the William 
A. Woodbury Sales Co., Inc., a corporation, and William A. Wood- 
bury, Richard Picard, and Arthur Baum, individually and as officers 
of William A. Woodbury Sales Co., Inc., hereinafter referred to as 
respondents, have been and are now using unfair methods of com- 
petition in commerce as “commerce” is defined in said act, and it 
appearing to the said Commission that a proceeding by it in respect 
thereof would be to the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGrapH 1. Respondent, William A. Woodbury Sales Co., Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal place 
of business and home office located at 347 Fifth Avenue, New York 
City, N. Y.; and William A. Woodbury, Richard Picard, and Arthur 
Baum are officers of the William A. Woodbury Sales Co., Inc., and 
direct and control its sales policies and business operations. The 
address of each of the individua] respondents is 347 Fifth Avenue, 
New York City, N. Y. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the sale and distribution of face creams, dental 
creams, shaving creams, powders, hair dyes, bleaches, rouge, and other 
cosmetics, dentrifices, toilet supplies, and accessories, which are sold 
and recommended as an aid in the care and treatment of the skin, 
teeth, and hair. Respondents cause said products, when sold, to be 
shipped and transported in interstate commerce from their place of 
business in the State of New York to purchasers thereof located at 
various points in States of the United States other than the State of 
New York. They now maintain, and at all times mentioned herein 
have maintained, a constant current of trade in said products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Respondents, in the course and conduct of their business 
as aforesaid, are now and at all times herein referred to have been in 
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active, substantial competition with other corporations, firms, part- 
nerships, and individuals likewise engaged in the sale and distribution 
in commerce among and between the various States of the United 
States of other preparations and compounds which are prepared, com- 
pounded, manufactured, advertised, recommended, and sold for sub- 
stantially the same purposes and use for which respondents’ products 
are advertised and sold. 

Par. 4. A substantial portion of the purchasing public has a pref- 
erence for facial creams with a turtle-oil base and respondents, in the 
course and conduct of their business as aforesaid, sell and distribute 
an emulsion of oils and fats, and, for the purpose of mducing the 
public to purchase said products, have placed a label on the containers 
in which the said product is sold and distributed, describing and 
designating the said product as “turtle oil cream.” Respondents, by 
labeling said product as aforesaid, represent to the purchasing public 
that a major portion of said product is turtle oil. Said representation 
is false and misleading, for, in truth and in fact, the major portion 
of said preparation is not turtle oil but is other substances. If any 
part of said cream is turtle oil, it is a very small portion. 

Par. 5. Respondents, in the course and conduct of their business as 
aforesaid, and for the purpose of inducing the public to purchase 
their products, such as face creams, shaving creams, tooth pastes, and 
various other cosmetics and dentifrice, place said product on the 
market in cartons on which are printed prominently and conspicu- 
ously the following: 

Prepared by William A. Woodbury Corporation, 
New York, New York 
Prepared by William A. Woodbury Company, 
New York, New York 

William A. Woodbury Corporation and William A. Woodbury Co. 
are not separate corporations but are merely names used by respond- 
ents in labeling said products. 

There is printed on the billheads and invoices used by the respond- 
ents in conducting their business as aforesaid, the following: 

William A. Woodbury Sales Company, Inc., 


Genera] Offices and Factory 
625 West 48rd Street, New York 


Respondents, by the acts and practices and the language as above 


set out, represent to the purchasing public that the respondent, Wil- 
liam A. Woodbury Sales Co., Inc., is a manufacturer, and that the 
toilet articles, dentifrice, cosmetics, and other products sold and of- 
fered for sale by respondents, are manufactured, compounded and 
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prepared by respondent, William A. Woodbury Sales Co., Inc. Said 
representations are false and misleading, for, in truth and in fact, 
respondent, William A. Woodbury Sales Co., Inc., is not a manufac- 
turer and does not own and operate, or directly and absolutely control 
a factory or plant wherein the products sold by respondents are manu- 
factured, compounded, or prepared. 

Par. 6. Respondents, in the course and conduct of their business as 
aforesaid, have advertised in various newspapers and magazines of 
general circulation throughout the United States, and by circulars and 
advertising literature which are distributed through the United States 
mails and otherwise. In all of said advertisements the name of the 
respondent corporation and the names of the products sold are promi- 
nently and conspicuously displayed, together with the following state- 
ments: 

It was through the genius of William A. Woodbury that the dictionary defini- 
tion of dermatology was broadened to read, “the science that pertains to the 
improvement of human appearance.” 

It is as an artist on the human skin that William A. Woodbury assumes the 
title “Dermatologist.’”” His books contain the secrets of beautifying women and 
keeping her beautiful from her toes to the hair of her head. 

On the tubes in which some of the products are sold there is im- 
printed the following: 

This fine lather shaving cream is a distinct innovation in the science of the care 
of the face. The result of deep research by William A. Woodbury, famous as the 
author of textbooks on the care of the person from the head to the foot. 

This product is a distinct innovation in the science of the care of the mouth and 
teeth. The result of deep research by William A. Woodbury, author of the fol- 
lowing textbooks: “Care of the Face,” “Care of the Hands,” “Care of the Hair 
and Scalp.” 


On the introductory page of the books referred to there appears: 


William A. Woodbury, Dermatologist 


In all of said advertising, respondents represent, through the state- 
ments above set out and through reference and through other state- 
ments of like import and effect, that the products sold and distributed 
by respondents were and are manufactured, compounded, and prepared 
by, or under the direct supervision of, a dermatologist member of the 
medical profession. Said representation is false and misleading, for, 
in truth and in fact, the said William A. Woodbury is not a derma- 
tologist; neither is he a licensed physician, pharmacist, or chemist. 
Said products are not prepared or compounded by, or under the direct 
supervision of, any licensed physician, pharmacist, chemist, or derma- 
tologist. 
185514™—40—voL. 27——_82 
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For many years a substantial portion of the purchasing public has 
expressed, and actually has, a preference for purchasing products | 
sold and distributed by the manufacturer directly to the public. Such 
portion of the public is aware of the prevailing economies and other 
advantages that are obtained in purchasing direct from the manufac- 
turer. It places confidence in the manufacturers of such products and, 
as a result thereof, purchases a substantial volume of merchandise 
direct from the manufacturers thereof. 

Par. 7. There are among respondents’ competitors many who man- 
ufacture, compound, prepare, sell, and distribute in commerce among 
and between the various States of the United States, compounds and 
preparations which are compounded, prepared, sold, and distributed 
for substantially the same purposes and uses for which respondents’ 
products are advertised, recommended, and sold, and who do not 
engage in unfair acts and practices and who do not make similar 
misrepresentations with reference to the products manufactured, com- 
pounded, prepared, sold, and distributed by them. 

Par. 8. Each and all of the false and misleading statements and 
representations and the unfair acts and practices engaged in by the 
respondents as above set out, in offering for sale and selling said prod- 
ucts, were and are calculated to, and had and now have, the tendency 
and capacity to mislead and deceive, and did and do mislead and 
deceive, a substantial portion of the purchasing public into the erro- 
neous belief that all of said statements and representations are true. 
As a direct consequence of said mistaken and erroneous beliefs, in- 
duced by respondents’ acts, practices, and representations as herein- 
before set out, members of the purchasing public have purchased 
respondents’ product, and trade has thereby been unfairly diverted 
to the respondents from those competitors referred to in paragraph 7 
hereof. As a result of the aforesaid false and misleading represen- 
tations and acts and practices of the respondents, injury has been 
and is now being done by respondents to competition in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondents have been and are all to the injury and 
prejudice of the public and respondents’ competitors, and have been 
and are unfair methods in commerce within the meaning and the 
intention of Section 5, of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1937, issued and subse- 
quently served its complaint in this proceeding upon respondents 
William A. Woodbury Sales Co., Inc., a corporation, and William A. 
Woodbury, Richard Picard, and Arthur Baum, individuals, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony and 
other evidence in support of the allegations of the complaint were 
introduced by William L. Pencke, attorney for the Commission, and 
in opposition to the allegations of the complaint by Isaac Reiss, 
attorney for the respondents, before William C. Reeves, an examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on said complaint, answers, testi- 
mony and other evidence, and briefs in support of the complaint and 
in opposition thereto ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. William A. Woodbury Sales Co., Inc., is a New York 
corporation, and its home office is located at 347 Fifth Avenue, New 
York, N. Y. The individual respondents, William A. Woodbury, 
Richard Picard, and Arthur Baum, are officers of the respondent, 
William A. Woodbury Sales Co., Inc., and direct and control its sales 
policies and business operations. The address of each individual 
respondent is 347 Fifth Avenue, New York, N. Y. 

Par. 2. The respondents are now, and have been for several years 
last past, engaged in the sale and distribution of face creams, dental 
creams, shaving creams, powders, rouge, and other cosmetics, denti- 
frices, toilet supplies, and accessories. Respondents cause said prod- 
ucts when sold to be shipped from their place of business in New York 
through and into States of the United States other than the State of 
New York to the respective purchasers. Respondents maintain, and 
have for several years last past maintained, a course of trade in said 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 
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Par. 3. The respondents are now, and for several years last past 
have been, in active and substantial competition with other corpora- 
tions and with firms and partnerships which are engaged in the sale 
and distribution in commerce among and between the various States 
of the United States and in the District of Columbia of similar 
products and other products designed for similar usage. 

Par. 4. In the course and conduct of their business, respondents sell 
and distribute in commerce among and between the various States of 
the United States and in the District of Columbia an emulsion of oils 
and fats which is described and designated as “turtle oil cream.” 
Through use of such designation, respondents represented to the pur- 
chasing public that the principal ingredient of such cream was turtle 
oil. Said representation is misleading and untrue for in truth and in 
fact, said cream contained only a small portion of turtle oil and the 
principal ingredients forming the base for the cream were prepara- 
tions other than turtle oil. 

A substantial portion of the purchasing public has a preference for 
facial creams and similar products with a turtle-oil base or which 
contain turtle oil as the principal ingredient. 

Par. 5. In the course and conduct of their business, respondents have 
placed on their letterheads, billheads, and other printed matter which 
they use in marketing their products, the following statements: 


William A. Woodbury Sales Company, 
Ine., General Office and Factory, 
625 West 43rd Street, New York, N. Y. 


Prepared by William A. Woodbury 
Corporation, New York, New York 


Prepared by William: A. Woodbury 
Company, New York, New York 


The aforesaid statements serve as representations to members of the 
purchasing public on the part of respondents that William A. Wood- 
bury Corporation, William A. Woodbury Co. and William A. 
Woodbury Sales Co. are the manufacturers of the products sold and 
distributed by the respondents. 

The use of the said statements and representations on their letter- 
heads, billheads, and invoices and other printed matter has the ca- 
pacity and tendency to and does mislead the purchasing public into 
the erroneous belief that said concerns own and operate a factory 
and are in fact the manufacturers of the several products sold and 
distributed by respondents. In truth and in fact the respondents do 
not manufacture any of the products sold and distributed by them, 
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neither do they, or any of them, own, operate, or control a factory 
wherein said products are manufactured or prepared. 

Par. 6. A large portion of the purchasing public prefers to pur- 
chase direct from manufacturers of commodities because of economies 
and certain other advantages brought about on account thereof. 

There are among respondents’ competitors in commerce among and 
between the various States of the United States those who, in connec- 
tion with the sale and distribution of their respective products, do 
not represent themselves to be manufacturers unless they actually are 
and do not otherwise engage in unfair and deceptive practices. 

Par. 7. The use by the respondents of the false and misleading 
statements and representations herein described, in connection with 
the sale and distribution of their various products, has had, and has, 
the tendency and capacity to mislead the purchasing public into the 
mistaken and erroneous beliefs that the emulsion of oils and fats 
described and designated as “turtle oil cream” actually contains turtle 
oil as a principal ingredient and that the respondents are the manu- 
facturers of the various preparations sold by them, and into the pur- 
chase of respondents’ products on account of said representations. 
As a result, trade has been diverted unfairly to respondents from 
competitors engaged in the sale and distribution in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia of similar preparations or other preparations de- 
signed and intended for similar usage who do not in any manner 
misrepresent the character and nature of their preparations or their 
business status. 

Par. 8. The complaint alleges that the respondents falsely and mis- 
leadingly represent that the products sold by them are compounded 
and prepared by, or under the direct supervision of, a dermatologist 
or a member of the medical profession. The Commission finds that 
while respondent William A. Woodbury is not a licensed physician, 
pharmacist, or chemist, there is not sufficient competent testimony to 
support the allegations of the complaint that said William A. Wood- 
bury is not a dermatologist. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice and injury of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of the Federal Trade Commission 


Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before William C. Reeves, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint and in opposition ee 
briefs filed herein by Floyd O, Collins, counsel for the Commission, 
and by Isaac Reiss, counsel for respondents, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade Com- 
mission Act. 

/t is ordered, That the respondent, William A. Woodbury Sales Co., 
Inc., a corporation, its officers, representatives, agents, and employees, 
and respondents, William A, Woodbury, Richard Picard, and Arthur 
Baum, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution of face creams, 
dental creams, shaving creams, powders, rouge, and other cosmetics, 
dentifrices, toilet supplies, and accessories and an emulsion of fats 
and oils now designated as “turtle oil cream,” in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist: 

1. Representing, directly or in any other manner, that respondents 
or any of them are the manufacturers of the various preparations 
sold and distributed by them, unless and until such respondents actu- 
ally own and operate or directly and absolutely control a factory 
wherein such products are actually so manufactured by them; 

2, Using the term “turtle oil cream” to designate or describe any 
emulsion of fats and oils, or any other preparation, which does not 
have turtle oil as a principal ingredient therein. 

It is further ordered, That the respondents shall, within 60° days 
after service upon ana of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In Troe MaArrer OF 
FOOD DISH ASSOCIATES OF AMERICA ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Pocket 3397. Complaint, May 3, 1938—Decision, Dec. 9, 1938 


Where a voluntary unincorporated trade association, members of which (1) 
were engaged in manufacturing and in selling and distributing, among the 
various States and in the District of Columbia, paper, pulp, and wooden 
dishes or trays ordinarily used by grocery and delicatessen stores and 
butcher shops as containers of lard, butter, meats, and other food products 
sold by them, and which, (2) organized in 1933 and formed, with intent of 
serving as a clearing house for its said members in cooperation therewith, 
actually engaged in attempts, acts, and practices, in consequence thereof, 
to stabilize and supervise the production and distribution of the food dish 
industry, promote standardization and improvements thereof, collect from 
and disseminate among its members, trade statistics and information, 
including the prices at which said products were being sold, control pro- 
duction, limit output, and fix prices with respect to the sales of said 
products, and otherwise promote the common business interests of its re- 
spective members for their mutual profit and advantage ; the secretary and 
treasurer of such association, as active up to about July 1936, and of such 
association as reorganized and thus active until about May 1, 1987, when 
activities thereof, as thus reorganized, terminated; 16 corporations and 
1 individual, members thereof as aforesaid, and at one time or another 
participants in practices as below set forth; and corporate sales agent of 
one of said members, and participant therein— 

(a) Entered into understandings, combinations, conspiracies, and agreemeuts, 
at various times between 1933 and 1937, as aforesaid, for the purpose of 
fixing prices or uniform minimum sales price, discounts to be made from 
the sale of their said products, arranging territory of the United States into 
a system of zones, and basing prices thus fixed on the respective zones, 
exchanging price lists, and periodically submitting invoices and other 
information, for the purpose and with the result of maintaining prices or 
uniform fixed price in respective zones, at which said products were to be 
sold, and a uniform fixed discount to be allowed thereon; and in pursuance 
of said understandings, combinations, and agreements, and in furtherance 
and execution thereof— 

(1) Exchanged, through the medium of said association and its suc- 
cessor, price lists, in order to establish the price at which their respective 
products were to be sold thereafter, and arranged for the exchange of 
various information necessary to be used in connection with price fixing 
and price and discounts at which their products were to be sold ; 

(2) Fixed uniform prices at which their products were to be sold and 
at times the discounts thereon, and established a system of zones through- 
out the United States to aid in the establishment of and the fixing and 


maintaining of prices; 
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(3) Adhered to the arrangements for the fixing of prices from time to 
time or conformed to uniform price and discount system, either through a 
direct price or price and discount, and agreed to give prior notice of fact 
that sale was to be made at other than prices agreed upon, and listed as 
aforesaid; and . 

(4) Generally conformed and adhered to the arrangements, agreements, 
combinations, and conspiracies aforesaid, to the end that prices so estab- 
lished and the other arrangements between them were carried out, even 
though not adhered to in every instance at all times; and 

Where 11 companies, 10 of which were included among manufacturer members 
hereinbefore referred to, and output of which paper dish manufacturers rep- 
resented about 45 percent of the total volume of food trays of all kinds sold 
in the United States— 

(bd) Retained, by agreement entered into on or about March 24, 1937, certain 
concern for counselling work and as a clearing house and intermediary for 
them, and to maintain contact with other members of the industry not parties 
to the agreement, and to continue a running survey and study of general 
marketing conditions and practices, including terms, marketing procedure, 
discounts, extra datings, dealers, and competitive practices ; 

(c) Filed with said counselling concern copies of their respective price lists Show- 
ing current prices for their products, with understanding that such price lists 
actually represented prices at which each such manufacturer, at time of 
filing, would quote until new price list was filed by him with it, and, after 
completion of each transaction, copies of invoice covering Same and price 
at which it was made; and 

Where aforesaid counselling concern, which also collected from said employing 
companies data on sales volume and prices and compiled statistics which it 
distributed generally to said members, showing, amongst other things, unit 
sales, dollar sales, and average Selling price per thousand of said products— 

(ad) Distributed copies of such prices to those manufacturers who retained its 
services, and made additional copies thereof available to other food trade 
manufacturers and to jobbers generally ; and 

(e) Impressed said members, in connection with its agreement in concert with 
them, with advantages to be obtained by abiding by fixed prices and disad- 
vantages of taking action that might result in retaliation and price cut- 
ting, and, on at least one occasion, and in furtherance of said agreement, un- 
derstanding, confederation, or conspiracy, persuaded one of manufacturers, 
who had retained its services and was about to violate current price list, to 
refuse to sell order of goods; and 

Where said employing manufacturers— 

(7) Actually carried into effect prices contained in price lists, and, practically, 
uniform, as filed by them and in accordance with their agreement aforesaid, 
and actually sold and delivered products in accordance therewith ; 

With result that through such price fixing in connection with sale of competi- 
tive trays aforesaid, price competition was substantially lessened and at 
times virtually destroyed, and said acts and practices, carried on and en- 
gaged in not only during code period but also thereafter at one time or an- 
other, had a dangerous tendeney to, and actually did, hinder and prevent 
price competition between and among said companies and concern aforesaid 
in sale of food dish trays in commerce, and placed in them power to control 


: 
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and enhance prices, and tended to create in them monopoly in sale of afore- 
said dishes or trays in interstate commerce, and restricted commerce therein: 

Heid, That such acts and practices were all to the prejudice of the public and 
constituted unfair methods of competition in commerce. 


Mr. George W. Wiiliams for the Commission. 

Mr. John Keating, of New York City, for Food Dish Associates of 
America, Allan P. Durgin, Champion No-Leak Paper Dish Co., South- 
ern Champion Tray Co., Steele-Wallace Corp., Crescent Paper Dish 
Co., Inc., Paper Specialty Corp., St. Joe-Mullen Container Corp., Sani- 
tary Container Corp., American Paper Specialty Manufacturing Co., 
Lincoln Box Co., F. M. Longnicker, Gooch & Co., Inc. and Newark 
Paper Co., and in conjunction with other counsel as below set forth. 

Cook, Hutchinson, Pierce & Connell, of Portland, Maine, for Keyes 
Fiber Co. and John M. Hart Co. 

Feldman. & Kittelle, of Washington, D. C., and Mr. John Keating, 
of New York City, for Bevrst-Forster-Dixfield Co., and Stevens & 
Thompson Paper Co., with whom also appeared for said first named 
company Mr. 7. W. Digges, of New York City; and as below set forth. 

Kaufman & Weitener, of New York City, for Oval Wood Dish Corp. 

Scott, Langhorne & McGavick, of Tacoma, Wash., and Feldman & 
Kittelle for Standard Carton Co. 

Townley, Campbell, Clark & Miller, of Chicago, Ul., and ir. John 
Keating for Paper Plate & Tray, Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, having reason to believe that the 
association, the individuals, and the corporations, hereinafter de- 
scribed and named as respondents, have been, as hereinafter set 
forth, using unfair methods of competition in commerce, as “com- 
merce” is defined in the said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paragrary 1. Respondent Food Dish Associates of America, here- 
inafter designated as “Associates,” was a voluntary unincorporated 
trade association, organized in 1933, under the laws of the State of 
New York, with its last principal office at 285 Madison Avenue, in the 
city of New York in said State. Its membership consisted of the cor- 
porations, partnerships, firms, and individuals herein named in par- 
agraphs 2 and 3 as respondents, all of whom were, and some of whom 
still are, engaged in manufacturing and in the sale and distribution 
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in constant course of trade and commerce between and among the 
various States of the United States and in the District of Columbia, 
of paper, pulp, and wooden dishes or trays ordinarily used by grocery 
and delicatessen stores and butcher shops as containers of lard, butter, 
meats, and other food products sold by such stores and shops. Pur- 
suant to such sales, as a part thereof, said respondents regularly 
have shipped, and do ship, such products to their customers, at their 
respective places of business located at various points in the several 
States of the United States other than the States of the origin of such 
shipments. 

Said association was formed with the purpose and effect of serving 
as a clearing house with the joint cooperation of its members, who 
through such association engaged in attempts to stabilize and super- 
vise the production and distribution of the food dish industry; to 
promote standardization and improvements thereof; to collect from 
and disseminate among its members, trade statistics and information, 
including the prices at which said products were being sold; to control 
production; to limit output; and to fix prices with respect to the 
sales of said products, and otherwise to promote the common business 
interests and joint welfare of its respective members for their mutual 
profit and advantage. 

The membership of said association was changed from time to time 
since 1933 as hereinafter described, and at the times hereinafter 
specified has included the various corespondent corporations, part- 
nerships, and individuals named herein. 

Respondent. Allan P. Durgin, whose address is 285 Madison Avenue, 
New York, N. Y., was secretary and treasurer of said association, 
from the time of its organization until about July 1936, at which 
time the association as then constituted, became inactive; no further 
association meetings were held; all the other members except eight 
hereinafter named dropped out; and said association was reorganized 
by the remaining eight members thereof, with respondent Allan P. 
Durgin again as secretary and treasurer, in which capacity he served 
until about May 1, 1987, at which time the activities of the reor- 
ganized association, as such, terminated. Respondent Allan P. Dur- 
gin, individually, and as secretary, actively participated in each act 
and practice herein alleged against said association, and its members. 

Par. 2. The following named respondents constituted the member- 
ship of said Associates from August 23, 1933, until the aforesaid 
reorganization of the association: 

1. The Champion No-Leak Paper Dish Co., a corporation organ- 
ized, existing, and doing business under’ and by virtue of the laws 
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of the State of Delaware, with its office and principal place of busi- 
ness at 931 Brown Avenue in the city of Toledo, Ohio. 

2. Southern Champion Tray Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Tennessee, with its office and principal place of business at Chatta- 
nooga, Tenn. 

8.. Keyes Fiber Co., a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Maine, with 
its office and principal place of business in Waterville, Maine. 

4. Steele-Wallace Corporation, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
West Virginia, with its office and principal place of business at 2000 
Hanley Road, in the city of St. Louis, Mo. (Maplewood P. O.). 

5. Berst-Forster-Dixfield Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Maine, with its office and principal place of business at 1602 Graybar 
Building in the city of New York, N. Y. 

6. Stevens & Thompson Paper Co., a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business at North 
Hoosick, N. Y. 

7. Oval Wood Dish Corporation, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, with its office and principal place of business at Tupper 
Lake, N. Y. 

8. F. M. Longnecker, an individual, with his office and principal 
place of business at Delta, Ohio, trading under the name and style 
of Paper Food Trays Co. 

Par. 3. At various times since August 23, 1933, the following 
named respondents joined the association and participated in all of 
its activities, in concert with each other and with respondent Allan P. 
Durgin, up to the time when the association was reorganized as 
- aforesaid: 

1. Crescent Paper Dish Co., Inc., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business at 505 
Johnson Street, in the city of Brooklyn, N. Y. 

9. The Standard Carton Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Washington, with its office and principal place of business at 2611 
Pacific Avenue, in the city of Tacoma, Wash. 

3. The Paper Specialty Corporation, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
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State of Oregon, with its office and principal place of business’ at 
Central Truck Terminal, Ninth and Irving Streets, Portland, Oreg. 

4. St. Joe-Mullen Container Corporation, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Michigan, with its office and principal place of business at 
St. Joseph, Mich. 

5. Paper Plate & Tray, Inc., a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Dela- 
ware, with its office and principal place of business at 222 W. Adams 
Street, Chicago, Ill. 

6. Sanitary Container Corporation, a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of Indiana, with its office and principal place of business at 38 South 
Cruse Street, Indianapolis, Ind. 

7. American Paper Specialty Manufacturing Co., a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its office and principal place 
of business in Pittsburgh, Pa. 

8. Lincoln Box Co., a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Wisconsin, 
with its office and principal place of business at Merrill, Wis. 

Par. 4. Between June 30, 1936 and May 1, 1937, all of the re- 
spondents, who had theretofore been members of the association, 
discontinued their active connection with it, except eight, namely; 
respondents F. M. Longnecker, trading under the name and style 
of Paper Food Trays Co.; Oval Wood Dish Corporation; Stevens & 
Thompson Paper Co.; Keyes Fiber Co.; Champion No-Leak Paper 
Dish Co.; Steele-Wallace Corporation; Lincoln Box Co., and Berst- 
Forster-Dixfield Co. These eight respondents associated and coop- 
erated together, employing respondent Allan P. Durgin as secretary 
and treasurer, to maintain the former oftice of the Food Dish As- 
sociates of America at 285 Madison Avenue in the city and State 
of New York, and by virtue of such arrangement and reorganiza- 
tion, continued to engage in the acts and practices hereinbefore and 
hereinafter described, until early in the year 1937, at which time all 
joint activities of said respondents, through the cooperation and 
services of respondent Allan P. Durgin, were discontinued. The 
eight concerns in this paragraph named represented from 85 to 90 
percent of the entire food dish industry. 

Par. 5. Respondent John M. Hart Company is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Hlinois, with its office and principal place of 
business in the Graybar Building, New York, N. Y. It is exclusive 
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sales agent of respondent Keyes Fiber Company. Respondent John 
M. Hart Company as agent of respondent Keyes Fiber Company ac- 
tively participated in each act and practice herein alleged against 
the said respondent Keyes Fiber Company. 

Par. 6. Respondent Gooch & Company, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
ies of the State ae New Minis with its office and principal place 
of business at 369 Lexington Avenue, New York, N. Y. 

Some time shortly prior to March 24, 1937, ne following respond- 
ents, all of whom are above described, together with the respondent 
Newark Paper Co., a corporation organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of New York, with 
office and principal place of business at 139 Plymouth Street, in the 
Borough of Brooklyn, city of New York, State of New York, jointly 
and severally solicited and received the active cooperation and services: 
of respondent Gooch & Co. (formerly Gooch & Jennings), in the fur- 
therance of the same objects and purposes hereinabove described, as 
were done and attempted to be done through the Food Dish Associ- 
ates of America, namely, respondents Steele-Wallace Corporation, 
St. Joe-Mullen Container Corporation, Sanitary Container Corpora- 
tion, F. M. Longnecker, Champion No-Leak Paper Dish Co., Berst- 
Forster-Dixfield Co., Stevens & Thompson Paper Co., Southern 
Champion Tray Co., American Paper Specialty Manufacturing Co., 
and Crescent Paper Dish Co., Inc. 

Par. 7. The Food Dish Industry in the United States has had a 
dollar volume of approximately two and one-half to three million 
dollars per year, and a production volume of about 11% billion pieces 
annually. Several of the manufacturing respondents in this industry 
have been from time to time equipped to produce all the products 
for which there is demand and in the sale of this product price is, 
and always has been, a major factor. The price of the dishes in this 
industry is ordinarily based upon the one pound tray, irrespective 
of the type. Previous to May of 1935 this price was about $2 per 
thousand in carload lots, less a discount of 5 percent. Shortly after 
May 1935, these prices dropped to $1.40, less a 5 percent discount, 
which price lasted until about October 1935, at which time a better 
selling price was established and maintained for several months. 
Immediately thereafter, the price of one pound trays dropped from 
$2 per thousand, less the 5 percent discount, to $1.70 per thousand, 
less certain discounts. The prices at all of the times herein men- 
tioned at which trays of comparable sizes were sold in the industry 
have been uniform. The fluctuations above described in the price 
of these trays was in large part controlled and brought on by the 
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larger manufacturers in the industry for the purpose and with the 
effect of eliminating the competition of the smaller manufacturers 
and preventing potential competition, and also with the purpose and 
effect of dominating the industry. 

Prior to the adoption of the practices herein alleged and described, 
respondents and each of them were in active and substantial price 
competition with each other and with other members of the industry, 
and but for the facts hereinafter related, would have continued to 
be in natural and normal competition with each other in commerce 
among and between the several States of the United States and the 
District of Columbia. Respondents have during all the times men- 
tioned herein been dominating factors in this industry in the United 
States. 

Par. 8. Through and with the services and cooperation thus 
solicited and received from respondent Allan P. Durgin, individually 
and as secretary of the Food Dish Associates of America, until early 
in 1937, and thereafter through and with the services and cooperation 
solicited and received from respondent Gooch & Co., the respondents 
named in paragraphs 2, 3, and 5 being sellers of these food dishes 
and trays, by understandings, combinations, confederacies, and agree- 
ments, by and between each of them made with the Food Dish Asso- 
ciates of America, with Allan P. Durgin, and with Gooch & Co., 
fixed uniform, minimum sales prices, discounts and profits to be made 
from the sale of said products; arranged the territorial United States 
into a zone system, and based the prices thus fixed on the respective 
zones. ‘They and each of them required the others to exchange price 
lists through the medium of the respondent Associates and Allan P. 
_Durgin and Gooch & Co., and periodically to submit invoices and 

other information for the purpose and with the effect of maintaining 
a uniform fixed price in each respective zone, at which the said prod- 
ucts were to be sold and a uniform, fixed discount to be allowed 
thereon. The respondents and each of them at the various times 
since August 1933, as herein set out, have entered into and carried 
out with respondent Associates, with respondent Durgin, and with 
respondent Gooch & Co., understandings, agreements, combinations, 
and conspiracies for the purpose of restricting and restraining and 
monopolizing trade and eliminating competition in the sale and de- 
livery of food dishes and plates in trade and commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Pursuant to such understandings, combinations, and agreements, 
and in furtherance thereof, the said respondents mentioned in para- 
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graphs 2, 8, and 5 have done and performed, and still do and perform, 
the following acts and things: 

1. Exchange, through the medium of said respondent Associates 
and its successors, price lists in order to establish the prices at which 
their respective products were to be sold. 

2. Fix uniform prices at which their said products are sold, and, 
at times, the discounts thereon. 

3. Arrange for the exchange of various information necessary to 
be used in connection with the fixing of prices, and prices and dis- 
counts, at which their products were to be sold, and establish a system 
of zones throughout the United States to aid in the establishment 
of and the fixing of prices. ; 

4. Adhere to the arrangement for the fixing of prices from time to 
time, to conform to the uniform price and discounts system, either 
through a direct price or price and discount, and agree to give prior 
notice to each other of the fact that a sale was to be made at other 
than the prices agreed upon. 

5. Collect and disseminate, through the agencies aforesaid, the orders 
entered, production, shipments, unfilled orders on hand, inventories, 
prices at which dishes have been sold, costs, and production capacity 
of equipment of the industry. 

6. Generally conform and adhere to the arrangements, agreements, 
combinations, and conspiracies aforesaid, cooperate and assist in the 
discovery of violations, of said understandings and agreements, to 
the end that prices so established, and the other arrangements between 
them were and are strictly carried into execution and effect. 

7. Require the wholesalers, jobbers, and other dealers in their 
commodities to sell to the ultimate consumer at uniform prices ar- 
ranged for by members to said agencies. 

8. Use other methods and means designed to suppress and prevent 
competition and restrict the sale of said products in said commerce, 
to the end that fixed prices would be obtained for their said products. 

9. Each of said respondents at the times herein mentioned acted 
in concert with one or more of the other respondents in doing and 
performing the acts and things hereinabove alleged in furtherance 
of said understandings, agreements, combinations, and conspiracies. 

Par. 9. Said understandings, agreements, combinations, and con- 
spiracies, and the things done thereunder and pursuant thereto, as 
hereinabove alleged, have had, and have, the direct effect of unduly 
and unlawfully restricting and restraining trade and commerce in 
said products between and among the several States of the United 
States and in the District of Columbia; of substantially enhancing 
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prices to the consuming public and maintaining prices at artificial 
levels and otherwise depriving the public of the benefits that would 
flow from normal competition among*and between said respondents 
mentioned in paragraphs 2 and 3; of tending to eliminate and elimi- 
nating competition, and of tending to create a monopoly in the sale 
of said products in said commerce. 

Par. 10. The acts and practices of the respondents as herein al- 
leged are all to the prejudice of the public; have a dangerous tend- 
ency to and have actually hindered and prevented price competition 
between and among respondents in the sale of paper, pulp, and 
wooden dishes or trays in commerce within the intent and meaning 
of the Federal Trade Commission Act; have placed in respondents 
the power to control and enhance prices; have tended to create in 
the respondents a monopoly in the sale of paper, pulp, and wooden 
dishes or trays in interstate commerce; have unreasonably restrained 
interstate commerce in paper, pulp, and wooden dishes or trays, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 3, 1938, issued and served its 
complaint in this proceeding upon the respondents, Food Dish Asso- 
ciates of America, a voluntary unincorporated association, and Allan 
P. Durgin, individually, and as secretary, treasurer and manager 
thereof ; Champion No-Leak Paper Dish Co., a corporation; South- 
ern Champion Tray Co., a corporation; Keyes Fiber Co., a corpora- 
tion; Steele-Wallace Corporation, a corporation; Berst-Forster-Dix- 
field Co., a corporation; Stevens & Thompson Paper Co., a corpora- 
tion; Oval Wood Dish Corporation, a corporation; Crescent Paper 
Dish Co., Inc., a corporation; Standard Carton Co., a corporation; 
Paper Specialty Corporation, a corporation; St. Joe-Mullen Con- 
tainer Corporation, a corporation; Paper Plate & Tray, Inc., a cor- 
poration; Sanitary Container Corporation, a corporation; American 
Paper Specialty Manufacturing Co., a corporation; Lincoln Box Co., 
a corporation; KF, M. Longnecker, an individual; John M. Hart Co., a 
corporation; Gooch & Co., Inc., a corporation; and Newark Paper 
Co., a corporation, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said Act. 

Respondents, Oval Wood Dish Corporation, a corporation, Stand- 
ard Carton Co., a corporation, Sanitary Container Corporation, a 
corporation, John M. Hart Co., a corporation, Paper Plate & Tray, 
Inc., a corporation, and Keyes Fiber Co., a corporation, filed their 
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answer, and they, together with the other respondents, namely, Food 
Dish Associates of America, a voluntary unincorporated association, 
and Allan P. Durgin, individually, and as secretary, treasurer and 
manager thereof, Champion No-Leak Paper Dish Co., a corporation, 
Southern Champion Tray Co., a corporation, Steele-Wallace Cor- 
poration, a corporation, Berst-Forster-Dixfield Co., a corpora- 
tion, Stevens & Thompson Paper Co., a corporation, Crescent 
Paper Dish Co., Inc., a corporation, Paper Specialty Corporation, a 
corporation, St. Joe-Mullen Container Corporation, a corporation, 
American Paper Specialty Manufacturing Co., a corporation, Lin- 
coln Box Co., a corporation, F. M. Longnecker, an individual, Gooch 
& Co., Inc., a corporation, and Newark Paper Co., a corporation, 
have executed two identical stipulations, the same intended to be in 
lieu of their respective answers. All of the respondents filing answers 
as aforesaid joined in one or the other of said stipulations so executed 
by all other respondents herein. In said stipulations, it was agreed 
that the statement of facts executed by said respondents through 
their respective counsel, and W. T. Kelley, Chief Counsel for the 
Federal Trade Commission, subject to the apporval of the Commis- 
sion, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that they are to have and be given the same 
intent and effect as testimony regularly adduced, recorded and filed. 
Subsequent thereto said respondents, through their respective counsel, 
waived, in writing, their right to present argument and to file briefs, 
and agreed that the Commission may proceed upon said statement of 
facts to make its report, stating its findings as to the facts and its 
conclusion based thereon, and enter its order disposing of the pro- 
ceedings without the presentation of arguments or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on said complaint, answers, stipulations, waivers and 
agreement, said answers, stipulations, waivers, and agreement having 
been approved, accepted, and filed, and the Commission having duly 
considered the same, and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrarH 1. Respondent, Food Dish Associates of America, 
hereinafter designated as “Associates,” was a voluntary unincorpo- 
rated trade association, organized in 1983, under the laws of the State 
of New York, with its last principal office at 285 Madison Avenue, in 
the city of New York, in said State. Its membership consisted of the 
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following corporations, partnerships, firms and individuals herein 
named in paragraphs 2 and 3 and 5 as respondents, all of whom were, 
and most of whom still are, engaged in manufacturing and in the 
sale and distribution, in constant course of trade and commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, of paper, pulp, and wooden dishes or trays ordi- 
narily used by grocery and delicatessen stores and butcher shops as 
containers of lard, butter, meats, and other food products sold by 
such stores and shops. Pursuant to such sales, as a part thereof, said 
respondents regularly have shipped, and do ship, such products to 
their customers, at their respective places of business, located at vari- 
ous points in the several States of the United States, other than the 
States of the origin of such shipments. 

Said association was formed with the purpose and intent of serving 
as a clearing house for its said members, and with the cooperation of 
its members actually engaged in attempts, acts, and practices, in con- 
sequence thereof, to stabilize and supervise the production and dis- 
tribution of the food dish industry; to promote standardization and 
improvements thereof; to collect from and disseminate among its 
members, trade statistics and information, including the prices at 
which said products were being sold; to control production; to limit 
output; and to fix prices with respect to the sales of said products, 
and otherwise to promote the common business interests of its respec- 
tive members for their mutual profit and advantage. 

The membership of said association was changed from time to 
time since 1933, as hereinafter described, and at the times hereinafter 
specified has included the various respondent corporations, partner- 
ships, and individuals named herein. 

Respondent Allan P. Durgin, whose address is 285 Madison Ave- 
nue, New York, N. Y., was secretary and treasurer of said association, 
from the time of its organization until about July 1936, at which 
time the association, as then constituted, became inactive; no further 


association meetings were held; all the other members except eight | 


hereinafter named dropped out; and said association was reorgan- 
ized by the remaining eight members thereof, with respondent Allan 
P. Durgin acting as secretary and treasurer, in which capacity he 
served until about May 1, 1937, at which time the activities of the 
reorganized association, as such, terminated. Respondent Allan P. 
Durgin, individually, and as secretary, actively participated in each 
act and practice herein set forth against said association, and its 
members. 

Par. 2. The following named respondents constituted the member- 
ship of said Associates from August 23, 1933, until the aforesaid reor- 
ganization of the Association: 
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1. The Champion No-Leak Paper Dish Oo., a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Delaware, with its office and principal place of business 
at 931 Brown Avenue in the city of Toledo, Ohio. 

2. Southern Champion Tray Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Tennessee, with its office and principal place of business at Chatta- 
nooga, Tenn. 

3. Keyes Fiber Co., a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Maine, with 
its office and principal place of business in Waterville, Maine. 

4. Steele-Wallace Corporation, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
West Virginia, with its office and principal place of business at 2000 
Hanley Road, in the city of St. Louis, Mo. (Maplewood P. O.). 

5. Berst-Forster-Dixfield Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Maine, with its office and principal place of business at 1602 Graybar 
Building in the city of New York, N. Y. 

6. Stevens & Thompson Paper Co., a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business at North 
Hoosick, N. Y. 

7. Oval Wood Dish Corporation, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, with its office and principal place of business at Tupper 
Lake, N. Y. 

8. F. M. Longnecker, an individual, with his office and principal 
place of business at Delta, Ohio, trading under the name and style 
of Paper Food Trays Co. 

Par. 8. At various times since August 23, 1933, the following 
named respondents joined the association and participated in all of 
its activities, in concert, confederation, and agreement with each other 
and with respondent Allan P. Durgin, up to the time when the asso- 
ciation was reorganized, as aforesaid : 

1. Crescent Paper Dish Co., Inc., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business at 505 
Johnson Street, in the city of Brooklyn, N. Y. 

2. The Standard Carton Co., a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Washington, with its office and principal place of business at 2611 
Pacific Avenue, in the city of Tacoma, Wash. 
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3. The Paper Specialty Corporation, a corporation organized; 
existing, and doing business under and by virtue of the laws of the 
State of Oregon, with its office and principal place of business at 
Central Truck Terminal, 9th and Irving Streets, Portland, Oreg. 

4, St. Joe-Mullen Container Corporation, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Michigan, with its office and principal place of business at 
St. Joseph, Mich. 

5. Paper Plate & Tray, Inc., a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of 
Delaware, with its office and principal place of business at 222 W. 
Adams Street, Chicago, Il. 

6. Sanitary Container Corporation, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Indiana, with its office and principal place of business at 
88 South Cruse Street, Indianapolis, Ind. 

7. American Paper Specialty Manufacturing Co., a corporation 
organized, existing and doing business under and by virtue of the’ 
laws of the State of Pennsylvania, with its office and principal place 
of business in Pittsburgh, Pa. 

8. Lincoln Box Co., a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Wisconsin, 
with its office and principal place of business at Merrill, Wis. 

Par. 4. Between June 30, 1986 and March 1987, all of the re- 
spondents, who had theretofore been members of the association, 
discontinued their active connection with it, except eight, namely: 
respondents F. M. Longnecker, trading under the name and style of 
Paper Food Trays Co.; Oval Wood Dish Corporation; Stevens & 
Thompson Paper Co.; Keyes Fiber Co.; Champion No-Leak Paper 
Dish Co.; Steele-Wallace Corporation; Lincoln Box Co.; and Berst- 
Forster-Dixfield Co., all of which were paper tray manufacturers. 
These eight respondents associated and cooperated together, employ- 
ing respondent Allan P. Durgin as secretary and treasurer, to main- 
tain the former office of the Food Dish Associates of America at 285 
Madison Avenue, in the city of New York and State of New York 
and by virtue of such arrangement, confederation, agreement, ahi 
reorganization, continued to engage in the acts and practices herein- 
before and hereinafter described, until about May 1, 1937, at which 
time all joint activities of said respondents, through the cooperation 
and services of respondent Allan P. Durgin, were discontinued. 

Par. 5. Respondent J ohn M. Hart Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Illinois, with its office and principal place of business in the 
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Graybar Building, New York, N. Y. It was, at the times herein 
mentioned, the exclusive sales agent of respondent Keyes Fiber Co. 
Respondent John M. Hart Co., as agent of Keyes Fiber Co., actively 
participated in each act and practice herein set forth as having been 
engaged in by the said respondent Keyes Fiber Co. 

Par. 6. At various times between 1933 to about May 1, 1937, the 
responderts mentioned in paragraphs 1, 2, 3, and 5 entered into 
understandings, combinations, conspiracies, and ‘agreements for the 
purpose of fixing prices or uniform minimum sales price, discounts to 
be made from the sale of their said products, namely, food dish trays; 
arranging the territory of the United States into a system of zones, 
and based the prices thus fixed on the respective zones; exchanging 
price lists; periodically to submit invoices and other information for 
the purpose and with the effect and result of maintaining prices or 
uniform fixed price in the respective zones, at which the said products 
were to be sold, and a uniform fixed discount to be allowed thereon. 

Pursuant to said understandings, combinations and agreements, 
and in furtherance and execution thereof, the said respondents men- 
tioned in paragraphs 1, 2, 3, and 5 have done and performed, within 
said period, the following acts and things: 

1. Exchanged, through the medium of said respondents’ associates 
and its successor, price lists, in order to establish the price at which 
their respective products were to be sold thereafter. 

2. Fixed uniform prices at which their products were to be sold » 
and at times the discounts thereon. 

3. Arranged for the exchange of various information necessary 
to be used in connection with price fixing and price and discounts at 
which their products were to be sold. } 

4, Established a system of zones throughout the United States to 
aid in the establishment of and the fixing and maintaining of prices. 

5. Adhered to the arrangements for the fixing of prices from time 
to time or to conform to uniform price and discount system either 
through a direct price or price and discount, and agreed to give 
prior notice of the fact that a sale was to be made at other than 
prices agreed upon, and listed as aforesaid. 

6. Generally conformed and adhered to the arrangements, agree- 
ments, combinations and conspiracies aforesaid, to the end that prices 
so established and the other arrangements between them were carried 
out, even though they were not adhered to in every instance at all 
times. They were, however, adhered to at least from time to time 
during said period. 

Par. 7. Each of said respondents, at some time during the period 
hereinbefore mentioned, acted in concert with one or more of the other 
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respondents in doing and performing the acts and things hereinabove 
alleged in furtherance of said understandings, agreements, combina- 
tions and conspiracies, and the parties to the above understandings, 
agreements, combinations and conspiracies composed practically the 
whole of the food dish tray industry. 

Par. 8. A number of respondent paper tray manufacturers, namely, 
Steele-Wallace Corporation, St. Joe-Mullen Container Corporation, 
Sanitary Container Corporation, F. M. Longnecker, Champion No- 
Leak Paper Dish Co., Berst-Forster-Dixfield Co., Stevens and Thomp- 
son Paper Co., Southern Champion Tray Co., American Paper Spe- 
cialty Manufacturing Co., Crescent Paper Dish Co., Inc., all of which 
are described, together with respondent Newark Paper Co., a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business at 139 Plymouth Street, the Borough of Brooklyn, city of 
New York, State of New York, on or about March 24, 1937, entered 
into an agreement, whereby they retained respondent Gooch & Co., 
Inc., formerly Gooch & Jennings for counselling work, and as a clear- 
ing house and intermediary for said respondents, and for the purpose 
of maintaining contact with the other members of the industry not 
parties to the agreement, and to continue a running survey and study of 
general marketing conditions and practices, including terms, marketing 
procedure, discounts, extra datings, dealers, and competitive practices; 
and during the said period from March 24, 1987, to the time of the 
filing of the complaint herein, practically all of said respondent manu- 
facturers did, for a time, file with respondent Gooch & Co. copies of 
their respective price lists showing the current prices for their products: 
They also filed with respondent Gooch & Co., after each transaction 
had been completed, copies of the invoice covering such transaction 
and the price at which such transaction was made. Respondent, 
Gooch & Co., distributed copies of such prices to those respondent 
manufacturers who retained its services and made additional copies 
of such price lists available to other food tray manufacturers and to 
jobbers generally. Said price lists were filed with the understanding 
that they actually represented prices at which each such manufacturer 
at the time of filing would quote until a new price list should be filed 
by him with said respondent, Gooch & Co. 

Respondent, Gooch & Co., in connection with its agreement and 
concert with said respondents, impressed said members with the ad- 
vantages to be obtained by abiding by fixed prices and the disadvan- 
tages of taking action that might result in retaliation and price cut- 
ing. The prices contained in the price lists, as filed by respondent 
manufacturers who retained respondent Gooch & Co., and in accord- 


FOOD DISH ASSOCIATES OF AMERICA ET AL. 1283 


1267 Conclusion 


ance with an agreement by and between the members of said group 
with respondent Gooch & Co., were actually carried into effect by 
practically all of said respondents, and such prices were in practically 
all cases uniform. Products were actually sold and delivered in ac- 
cordance with said agreement, understanding, confederation, or 
conspiracy. 

On at least one occasion, and in furtherance of said agreement, 
understanding, confederation, or conspiracy, said respondent, Gooch 
& Co., persuaded one of the manufacturers who had retained its 
services, and who was about to violate the current price list, to refuse 
to sell an order of goods below said manufacturer’s price list and 
another paper tray manufacturer (also among the group that had 
retained respondent Gooch & Co.) secured said business. The manu- 
facturer so securing said business subsequently filed an invoice cover- 
ing said transaction and said invoice showed that the sale had been 
made at the said manufacturer’s filed list price. 

Respondent, Gooch & Co., also collected from said respondent 
manufacturers data on sales volume and prices and compiled statistics 
which it distributed generally to said members, amongst other things, 
showing the unit sales, dollar sales, average selling price per thousand 
of said products. 

Par. 9. While the acts and practices hereinbefore described were 
carried on and engaged in during the code period, they were also 
carried on after that period, at one time or another, by all of the 
respondents excepting Newark Paper Co. and Gooch & Co., up to May 
1, 1937. Respondent, Gooch & Co., and respondent, Newark Paper 
Co., joined in, cooperated, confederated, and conspired with the other 
respondents named in paragraph 8 hereof in the acts and practices 
set forth in paragraph 8 hereof from March 24, 1937, up to the time 
of the issuance of the complaint herein. 

Par. 10. Respondents with whom respondent Gooch & Co. had said 
agreement, and cooperated, confederated, and conspired with, as 
aforesaid, comprised approximately 45 percent of the total volume of 
food trays of all kinds sold in the United States. All of such re- 
spondents were paper dish manufacturers. Paper, pulp, and wooden 
dish trays are competitive in that they are equally acceptable to the 
trade, and by fixing prices for paper, pulp and wooden dish trays 
price competition, in connection with the sale and distribution thereof, 
was substantially lessened and at times virtually destroyed. 


CONCLUSION 


The said acts and practices of respondents are all to the prejudice 
of the public and have a dangerous tendency to and have actually 
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hindered and prevented price competition between and among re- 
spondents in the sale of food dish trays in commerce within the intent |} 
and meaning of the Federal Trade Commission Act; have placed in | 
respondents the power to control and enhance prices; have tended to |} 


create in the respondents a monopoly in the-sale of paper, pulp and i) 


wood dishes or trays in interstate commerce; have unreasonably 
restricted commerce in paper, pulp, or wooden dishes and trays and 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents, Oval Wood Dish Corporation, Standard Carton Co., 
Sanitary Container Corporation, John M. Hart Co., Paper Plate & 
Tray, Inc., and Keyes Fiber Co., and a stipulation as to the facts 
entered into between all of the respondents herein and W. T. Kelley, 
Chief Counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure 
the Commission may issue and serve upon respondents herein find- 
ings as to the facts and conclusion based thereon and an order dis- 
posing of the proceeding; and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Food Dish Associates of Amer- 
ica, Allan P. Durgin, individually, and as secretary, treasurer and 
manager thereof; Champion No-Leak Paper Dish Co., Southern 
Champion Tray Co., Keyes Fiber Co., Steele-Wallace Corporation, 
Berst-Forster-Dixfield Co., Stevens & Thompson Paper Co., Oval 
Wood Dish Corporation, Crescent Paper Dish Co., Inc., Standard 
Carton Co., Paper Specialty Corporation, St. Joe-Mullen Container 
Corporation, Paper Plate & Tray, Inc., Sanitary Container Corpora- 
tion, American Paper Specialty Manufacturing Co., Lincoln Box 
Co., F. M. Longnecker, an individual, John M. Hart Co., Gooch & 
Co., Inc., and Newark Paper Co., and the respective officers, repre- 
sentatives, agents, and employees of them and each of them, directly 
or indirectly by any corporate or other device, or in any other way 
acting in conjunction or in concert, in connection with the offering 
for sale, sale, and distribution of food dish trays in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1, Fixing or maintaining the prices, whether uniform or other- 
wise, at which said products are thereafter to be sold, and from 
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doing any act or thing whatsoever for the purpose of carrying out 
or executing any agreement, understanding, arrangement, or con- 
spiracy to fix or maintain such prices, including the establishment 
of a price zoning system. 

2. Receiving and exchanging price lists exhibiting the prices, 
whether uniform or otherwise, at which the said commodities are 
thereafter to be sold, and from collecting and disseminating among 
themselves ‘either directly or indirectly or through any one of them 
any information whatsoever with the purpose and effect of fixing 
or maintaining prices on said products, whether uniform or otherwise, 
and whether through discounts, zones, or any other method. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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AMERICAN FLANGE AND MANUFACTURING COMPANY, 
INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF 
SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 


Docket 3391. Complaint, Apr. 28, 1938—Decision, Dec. 12, 1938 


Where a corporation engaged in (1) manufacture, offer, sale, and distribution, 
under trade-mark “Tri-Sure,” of receptacle closure parts for metal con- 
tainers, which included (a) closure-structures designed to close the holes 
through which such containers were filled and emptied, and consisting of 
a threaded metal flange or bushing affixed about hole punched in con- 
tainer, and threaded metal closing plug to fit into flange aforesaid, and 
(b) sealing caps for such closure-structures for protection of container 
against tampering and leakage, and in (2) licensing the use (a) by 
customer purchaser manufacturers, of applying dies, patents on which 
it held, for use by such customer purchasers in applying its aforesaid 
closure-structures to their metal containers, and (b) by customer pur- 
chasers of its “Tri-Sure” sealing caps, of sealing tools, patents on which it 
held, for applying to metal containers, after filling, said caps— 

Included in the “License and Service Agreement” which it offered to, and 

solicited of, each of its purchasers of closure-structures engaged in manu- 

facture of metal containers, and which, in substantially the same form, 
except aS in paragraph (0) below noted, it made use of with purchasers 
of its sealing caps, provisions inter alia under which it obligated itself to 
replace without cost to purchaser-customer defective closures and, simi- 
larly, to repair or replace therefor applying dies, and to supply thereto 
engineering service, operating instructions and advice, and to service 
“Tri-Sure” sealing tools of such of customers of purchaser as used there- 
with its “Tri-Sure”’ parts and sealing tools, and to cooperate therewith 
and to protect and defend, as therein specified, purchaser from infringe- 
ment suits, and purchaser-customer undertook to acknowledge validity of, 
or not contest or infringe, very large number of patents and patent 
applications set forth in said agreement, and including (1) patents under 
which it made and sold its closure structures, parts, and sealing caps, 

(2) patents on applying sealing devices, and (38) patents which it owned 

but did not use in the manufacture of any of such parts or devices, and 

(4) patents on combinations of closure parts which it made and sold, 

with metal drums which it did not; 

(bv) Included in its said “License and Service Agreement,” which it offered and 
solicited as hereinabove stated, provisions under which it allowed discount 
equal to 10 percent, in case of its manufacturer purchaser customers, of 
prices billed by it during any 6 months’ period during which purchaser 
bought from it “Tri-Sure” closures for receptacles amounting to 80 percent 
or more of purchaser’s total requirements for closures for receptacles of 
whatever kind or make for such period, in connection with agreements 
entered’ into with manufacturer-purchasers as aforesaid, and discount equal 
to 5 percent, in case of its sealing cap purchasers, and thereby, through 


(a 


~~ 


a 
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agreements and provisions aforesaid and sales thereunder, contracted for 
sale of its said closures and sealing caps, and made sales of its products, 
and fixed discount from and rebate upon prices charged therefor on condi- 
tion which, in essence and to extent complied with to obtain such discounts 
and rebates, constituted an agreement which might tend to induce pur- 
chaser of such products not to use or deal in products of its competitors, 
with result that effect of such contracts, sales, discounts, and rebates had 
been or might be to substantially lessen competition, between it and its 
competitors ; 


With result that most purchasers, including metal container manufacturers in 


(¢) 


competition generally with one another in manufacture of metal containers 
with closure parts attached and sale thereof to those engaged in business 
of filling such containers, and majority of its filler customers, entered into 
such license and service agreements to secure rebates on prices and engi- 
neering services and other commitments there provided for; and 
Substituted for 80 percent condition in quantity discount provision in its 
agreement hereinabove set forth, through voluntary notification of its manu- 
facturer customers and filler customers who had signed either of aforesaid 
agreements, provision that it would consider that those signers of its agree- 
ment had qualified for quantity discount aforesaid who, at the end of 6 
months’ periods, informed it by letter that during period in question “you 
have considered our flange and plug your standard, have recommended 
them to your customers without discrimination, and used them where 
you could,’ and incorporated in agreements thereafter made, since noti- 
fication aforesaid, such condition or amendment ; 


With result that the capacity, tendency, and effect of its policy of using afore- 


said agreements might have been to— 


(1) Induce purchasers to buy its said “Tri-Sure” closures and sealing caps 


from it to an extent which they might not have done in absence of such 
agreements, and to lessen the purchase or sale of other closures or sealing 
caps sold in competition therewith ; 


(2) Secure (a) cooperation through such agreements of purchasers of its said 


(3) 


(4) 


(5) 


(6) 


products in extending its said business in manufacturing and Selling closure 
structures and sealing caps for metal containers throughout the United 
States, and (b) acknowledgement from manufacturers of metal containers 
and fillers thereof of the validity, and agreement not to infringe or contest, 
certain patents or patent applications owned by it, without assurance as te 
such validity or certain means of obtaining such assurance ; 

Induce customers to accept a license under its patents for closure parts, some 
of which were sold outright by it with knowledge that they were to 
be applied and used on metal containers by the purchasers ; 

Secure from customers an acknowledgement and agreement not to infringe 
or contest validity of patents owned by it which it did not at present use 
or rely on in manufacture and sale of its said closure structures and parts; 
Lessen competition between it and competing manufacturers in connection 
with manufacture and sale of closure structures or sealing caps for metal 
containers in the United States; and 

Induce purchasers of its products to aid and assist it in making more 
effective its monopolies under such patents in manufacture and sale of such 
products and dies and tools for applying to metal containers products 


aforesaid: 
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Held, That policy and practice in using agreements aforesaid, insofar as they 
required, by reason of said provisions set out, customers to acknowledge 
validity of, or agree not to contest or infringe, patents covering products 
sold outright by it to customers, pending patent applications, and patents 
which it did not use in connection with manufacture and sale of such 
products, constituted unfair method of competition within intent and 
meaning of Federal Trade Commission Act; and 

That its said policy and practice in using agreements aforesaid and inducing 
metal container manufacturers and fillers to execute same, constituted 
violation of the provisions of Section 3 of the Clayton Act, or Act of 
Congress approved October 15, 1914, and entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes.” 

Mr, Allen C. Phelps for the Commission. 
Davis, Lindsey, Smith & Shonts and Wilkinson, Huxley, Byron 


& Knight, of Chicago, IL, for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and pursuant to the provisions of an Act of Congress approved 
October 15, 1914, entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” 
(the Clayton Act), as amended by “An Act to amend Section 2 of 
the Act entitled ‘An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes’ approved 
October 15, 1914, as amended (U.S. C. title 15, sec. 13) and for other 
purposes” (the Robinson-Patman Act), and by virtue of the authority 
vested in the Federal Trade Commission by the aforesaid acts, the 
Federal Trade Commission having reason to believe that American 
Flange & Manufacturing Co., Inc., hereimafter designated as the 
respondent, has been and is violating the provisions of said Federal 
Trade Commission Act, and of said Clayton Act, as amended by the 
Robinson-Patman Act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in such respects as 
follows: 


Charge 1 


Paracrapy 1. Respondent, American Flange & Manufacturing Co., 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of Illinois, having its principal office at 30 
Rockefeller Plaza, New York, N. Y., and a factory at Chicago, Il. 

Par. 2. Respondent is, and has been during the time herein men- 
tioned, engaged in the business of manufacturing, of offering for 
sale, selling, and distributing receptacle-closure parts for metal con- 
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tamers. Among such receptacle-closure parts so manufactured and 
sold by respondent are closure-structures, which are designed to close 
the holes through which metal containers are filled and emptied. 
Such closure-structures consist essentially of a threaded metal flange 
or bushing which is affixed about a hole punched in the container, 
and a threaded metal plug which fits into the flange and closes the 
hole. Respondent also manufactures and sells a sealing cap for 
such closure-structures, which is designed to protect the container 
against tampering and leakage. Respondent markets its said closure 
parts under the trade-mark “Tri-Sure.” 

Par. 3. Respondent’s “Tri-Sure” closure-structures are applied to 
the metal containers by the use of certain applying dies, upon which 
respondent claims to hold patents. Respondent licenses the use of 
such applying dies to its customers who purchase from it closure- 
structures and who are engaged in the business of manufacturing 
metal containers. Respondent also sells “Tri-Sure” sealing caps to 
customers engaged in the filling of metal receptacles. Such sealing 
caps may be applied to respondent’s closure-structures by means of 
certain sealing tools upon which respondent claims to hold patents. 
Respondent licenses its customers purchasing such “Tri-Sure” sealing 
caps to use such sealing tools in applying the caps to the metal 
containers after such containers have been filled. 

Par. 4. In the course and conduct of its said business, respondent 
licenses the use of its said allegedly patented dies and tools to pur- 
chasers of the receptacle-closure parts who are located in many of 
the States of the United States and in some foreign countries, and 
causes its said receptacle-closure parts, when sold, to be transported 
from the State in which the same are manufactured, being the State 
of Illinois, to, into and through other States of the United States. 
Respondent sells said receptacle-closure parts to metal-container 
manufacturers and metal container fillers in all parts of the United 
States, and sells and distributes its said products in commerce be- 
tween and among the various States of the United States. There is 
and has been at all times herein mentioned a continuous current of 
trade and commerce in said products across State lines between re- 
spondent’s factory in the State of Illinois and the various purchasers 
of such commodities located in other States of the United States. 
Such products are so sold and distributed for use, consumption, and 
resale within the various States of the United States. 

Par. 5. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the times herein mentioned has been in 
substantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of manufacturing receptacle- 
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closure parts for metal containers, and offering for sale, selling, and 
distributing such products in commerce between and among the 
various States of the United States and the District of Columbia. 
Said competitors claim to have the right to so manufacture and sell 
their products, and claim to have valid patents on such receptacle- 
closure parts, and on certain dies and tools used in applying the 
same to metal containers. 

Par. 6. Respondent, in connection with the sale of its “Tri-Sure” 
closure structures to purchasers who are metal container manufac- 
turers, pursues a policy of inducing and requiring such manufac- 
turer-customers to sign a certain so-called license and service agree- 
ment. By thé terms of such agreement respondent agrees to furnish 
to such customers certain sets of “Tri-Sure” applying dies, and 
licenses the use thereof solely for the purpose of applying “Tri-Sure” 
closures of metal containers. Respondent in said agreement warrants 
that it owns certain patents listed therein by number and purports 
to grant a nonexclusive license to the purchaser of its closures for the 
use of the same. The patents so enumerated in said agreements in- 
clude patents under which respondent claims to manufacture its 
closure structures, parts, and sealing caps, as well as patents on ap- 
plying and sealing devices, and includes also patents which respondent 
claims to own but which it does not use in the manufacture of any 
of such parts or devices. Said agreement contains the following 
provision : 

The Company (purchaser) as one of the essential considerations of this agree- 
ment hereby acknowledges “American Flange’s” sole right in and ownership of 
the trade-mark “Tri-Sure”’ for receptacle-closures, parts thereof and applying- 
dies and sealing tools therefor and hereby agrees not to infringe or contest same, 
directly or indirectly, nor to employ other than genuine “Tri-Sure” parts to fill 
any order calling for “Tri-Sure” closures and also hereby acknowledges for the 


entire respective term of each said patent, issued or to be issued, the validity 
thereof and hereby agrees not to infringe or contest same, directly or indirectly. 


Said agreement provides further as follows: 


Should “The Company” (purchaser) during any six (6) months period pur- 
chase from the “American Flange” “Tri-Sure” closures for receptacles amount- 
ing to eighty (80) percent or more, of the company’s total requirements of closures 
for receptacles of whatever kind or make for such six (6) months period, and 
should certify the same in writing, signed by a responsible officer of The Com- 
pany, “American Flange” shall then allow a quantity discount equal to ten (10) 
percent of the prices billed by the said “American Flange” during such six (6) 
months period. Should any dispute arise with respect to said certification, then 
“American Flange” shall have the option to employ certified public accountants 
during business hours to examine “The Company’s” books in order to ascertain 
the correctness of such certification. 


to. 
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Par. 7. Respondent has attempted to induce and require each and 
every one of its purchasers of closure-structures, engaged in the manu- 
facture of metal containers, to sign one of the aforesaid agreements, 
and a majority of such purchasers have been induced to enter into the 
same to secure the rebates on price therein provided for. Some of said 
metal container manufacturers, who purchase “Tri-Sure” closures from 
respondent, have refused to execute such agreements on the ground 
that they were unlawful or upon other grounds, and some of such 
manufacturer customers have signed said agreement with certain 
modifications. Respondent refuses to give any discount in price or 
grant any rebate thereon to customers who have not signed said agree- 
ment. Said manufacturers of metal containers so purchasing “Tri- 
Sure” closures from respondent are generally in competition with one 
another in the manufacture of metal containers with closure parts 
attached, and the sale thereof to corporations, partnerships, and indi- 
viduals engaged in the business of filling metal containers. 

Par. 8. Respondent, in connection with its sale of such “Tri-Sure” 
sealing caps to corporations, partnerships, and individuals engaged 
in the filling of metal containers, pursues a policy of requiring such 
purchasers of sealing caps to enter into a so-called license and service 
agreement, which is substantially in the same form as the license and 
service agreement set forth in paragraph 6 above. Such license and 
service agreement so imposed upon fillers of metal receptacles lists the 
same patents as those contained in the agreement set forth in said 
paragraph 6, although it does not warrant the ownership thereof in 
respondent. It also contains the same two provisions as are set out 
verbatim in said paragraph 6. Respondent has induced the majority 
of its filler customers to execute such so-called license and service agree- 
ments as a means of securing the rebates on price therein provided for. 

Par. 9. The capacity, tendency, and effect of respondent’s policy of 
using said agreements, considered as a whole, has been or may be: To 
prevent purchasers buying “Tyi-Sure” closures and sealing caps from 
respondent, from purchasing or using other closures and sealing caps 
sold in competition with respondent’s products; to monopolize in re- 
spondent the business of manufacturing and selling closure structures 
and sealing caps for metal containers throughout the United States; 
to coerce manufacturers of metal containers and fillers of such con- 
tainers into acknowledging the validity of the patents claimed to be 
owned by respondent and to prevent such manufacturers and fillers 
from recognizing the validity or existence of any other patents for the 
manufacture of similar devices sold in competition with respondent’s 
products; to coerce metal container manufacturers and fillers into 
acknowledging respondent’s asserted sole right and ownership in the 
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trade-mark “Tri-Sure” and to prevent such purchasers from recog- 
nizing the existence or validity of other trade-marks on similar com- 
petitive products; to restrain, hinder, lessen, and injure competition 
between respondent and coe sete) Cos Seabee in connection with 
the manufacture and sale of closure structures and sealing caps for 
metal containers in the United States; to unreasonably restrain trade 
in such products; to require metal container manufacturers and fillers 
under certain conditions to submit to an examination of their books 
by respondent; and generally to coerce and compel such purchasers of 
respondent’s products to aid and assist respondent in promoting and 
creating a monopoly under such alleged patents in the manufacture 
and sale of such products and dies and tools for applying the same to 
metal containers. 

Par. 10. The policy and practice of respondent in using the above- 
described agreements and requiring and inducing metal container 
manufacturers and fillers to execute the same is and was an unfair 
method of competition within the intent and meaning of the Federal 
Trade Commission Act prior to its amendment on March 21, 1938, and 
constitute an unfair method of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of said 
Federal Trade Commission Act as amended on March 21, 1938. 


Charge 2 


ParacrarH 1, Paragraphs 1 to 9 inclusive of charge 1 are hereby 
incorporated herein as though set forth verbatim, 

Par, 2. Respondent in entering into the above-described agree- 
ments and in carrying out the provisions thereof and making sales 
thereunder has made contracts for the sale of its closures and sealing 
caps, has made sales of such products, and has fixed a discount from 
and rebate upon the prices charged therefor, on the condition, agree- 
ment, and understanding that the purchaser of such products shall 
not use or deal in the products of competitors, and the effect of such 
contracts, sales, discounts, and rebates has been or may be to sub- 
stantially lessen competition between respondent and its said com- 
petitors and to tend to create a monopoly in respondent in the 
manufacture and sale of receptacle-closure parts and in the leasing 
of applying dies and tools for such parts. 

Par. 3. The acts, pr actices, and policies set forth in the preceding 
paragraph are in violation of Section 3 of the Clayton Act. 


Charge 3 


Paracrapny 1. Paragraph 1 to paragraph 9 inclusive of charge 1 
are hereby incorporated herein as though fully set forth verbhtinn: 
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Par. 2. Respondent has been making sales of such closure-struc- 
tures to metal container manufacturers who have executed the above- 
described so-called license and service agreements and to those who 
have refused to execute the same. 

Par. 3. Respondent has been making sales of sealing caps for 
metal containers to fillers of metal containers who have executed the 
license and service agreements above referred to, and to those who 
have refused to execute such agreements. 

Par. 4. Since prior to June 19, 1936, respondent has allowed a dis- 
count or rebate of 10 percent to those of its purchasers who have 
executed and abided by such so-called license and service agreements, 
or who have substantially complied therewith, which allowance and 
discount it has refused to make to other purchasers. 

Par. 5. Inthe course and conduct of its business as above described, 
since prior to June 19, 1936, respondent has been and is now dis- 
criminating in price between different purchasers of closures and 
selling caps for metal containers in like grades and qualities so sold 
by respondent in interstate commerce for use, consumption, or resale, 
by giving and allowing some of its purchasers lower prices than those 
given or allowed other of its said purchasers, many of whom are 
actively engaged one with the other in the resale of such products in 
the United States. Said discriminations are brought about by the 
practice and policy pursued by respondent of granting a 10 percent 
discount to all of its purchasers who purchase from respondent 80 
percent or more of their total requirements of closure parts for a 
given 6 months’ period, or who substantially comply with the terms 
of the aforesaid agreements, which said discount is not allowed to 
other purchasers. 

Par. 6. The general effect of such discriminations in price, as 
so made by respondent as above set forth, has been or may be to 
lessen competition and to injure, destroy, and prevent competition 
between respondent and its competitors in the manufacture, sale, and 
distribution of closures and sealing caps for metal containers, and 
also has been or may be to substantially lessen competition and to 
injure, destroy, and prevent competition in the resale of such closures 
between and among some of the said favored purchasers of such 
products so receiving such discriminatory discounts and rebates, and 
some of the competitive unfavored purchasers not receiving such 
discriminatory discounts and rebates. The effect of such discrimina- 
tions in price also has been and may be to tend to create a monopoly 
in respondent in said line of commerce and to tend to create a 
monopoly in said favored purchasers receiving such discriminatory - 
price in the resale of such closures so applied to metal containers in 
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the various localities or trade territories in the United States in 
which such purchasers respectively are engaged in the business of 
manufacturing metal containers. 

Par. 7. The foregoing alleged acts and practices of said respondent 
are in violation of Section 2 (a) of the Clayton Act, as amended 
by the Robinson-Patman Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and pursuant to the provisions of an Act of Congress approved 
October 15, 1914, entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” 
(the Clayton Act), as amended by “An Act to amend Section 2 of the 
Act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes’ approved October 
15, 1914, as amended (U.S. C. title 15, sec. 13), and for other pur- 
poses” (the Robinson-Patman Act), and by virtue of the authority 
vested in the Federal Trade Commission by the aforesaid acts, the 
Federal Trade Commission on April 28, 1938, issued and served its 
complaint in this proceeding upon respondent, American Flange & 
Manufacturing Co., Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
Federal Trade Commission Act and with violating the provisions of 
Section 3 of the Clayton Act and Section 2 of the Clayton Act as 
amended by the Robinson-Patmam Act. Thereafter, a stipulation 
was entered into in lieu of answer to the complaint whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and its counsel, George L. Wilkinson and Harry 
W. Lindsey, Jr., for the purposes of this proceeding only, and W. T. 
Kelley, Chief Counsel of the Federal Trade Commission, subject to 
the approval of the Commission, may be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of this proceeding without the presenta- 
tion of argument or the filing of briefs. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and stipulation, said 
stipulation having been approved, accepted and filed, and the Com- 
mission, having duly considered the matter and being now fully 
_ advised in the premises, finds that this proceeding is in the interest 
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of the public and makes this, its findings as to the facts and its 
conclusions drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapuy 1. Respondent, American Flange & Manufacturing Co., 
Tne., is a corporation organized and existing under and by virtue of 
the laws of the State of Illinois, having its principal office at 30 
Rockefeller Plaza, New York, N. Y., and a factory at Chicago, Ll. 

Par. 2. Respondent is, and has been during the time herein men- 
tioned, engaged in the business of manufacturing, of offering for sale, 
selling, and distributing receptacle-closure parts for metal containers. 
Among such receptacle-closure parts, so manufactured and sold by 
respondent are closure-structures, which are designed to close the 
holes through which metal containers are filled and emptied. Such 
closure-structures consist essentially of a threaded metal flange or 
bushing which is affixed about a hole punched in the container, and 
a threaded metal plug which fits into the flange and closes the hole. 
Respondent also manufactures and sells a sealing cap for such closure- 
structures, which is designed to protect the container against tam- 
pering and leakage. Respondent markets its said closure parts under 
the trade-mark “Tri-Sure.” 

Par. 3. Respondent’s “Tri-Sure” closure-structures are applied to 
metal containers by the use of certain applying dies, upon which 
respondent holds patents. Respondent licenses the use of such apply- 
ing dies to its customers who purchase from it closure-structures and 

who are engaged in the business of manufacturing metal containers. 
~ Respondent also sells “Tri-Sure” sealing caps to customers engaged 
in the filling of metal receptacles. Such sealing caps may be applied 
to respondent’s closure-structures by means of certain sealing tools 
upon which respondent holds patents. Respondent licenses its cus- 
tomers purchasing such “Tri-Sure” sealing caps to use such sealing 
tools in applying the caps to the metal containers after such con- 
tainers have been filled. 

Par. 4. In the course and conduct of its said business, respondent 
licenses the use of its said patented dies and tools to purchasers of 
the receptacle-closure parts who are located in many of the States of 
the United States and in some foreign countries, and causes its said 
receptacle-closure parts, when sold, to be transported from the State 
in which the same are manufactured, being the State of Hlincis, to, 
into, and through other States of the United States. Respondent sells 
said receptacle-closure parts to metal container manufacturers and 
metal container fillers in all parts of the United States, and sells and 
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distributes its said products in commerce between and among the 
various States of the United States. There is and has been at all times 
herein mentioned a continuous current of trade and commerce in said 
products across State lines between respondent’s factory in the State 
of Illinois and the various purchasers of such commodities located 
in other States of the United States and foreign countries. Such 
products are so sold and distributed for use, consumption, and resale 
within the various States of the United States. 

Par. 5. In the course and conduct of its business as aforesaid, 
respondent is now and during the times herein mentioned has been 
in substantial competition with other corporations, individuals, part- 
nerships, and firms engaged in the business of manufacturing recep- 
tacle-closure parts for metal containers, and offering for sale, selling, 
and distributing such products in commerce between and among the 
various States of the United States and the District of Columbia. 

Par. 6. Respondent, in connection with the sale of its “Tri-Sure” 
closure structures to purchasers who are metal container manufactur- 
ers, and prior to the issuance of the complaint herein, but not there- 
after, pursued the policy of entering into with many of such manu- 
facturer-customers the following license and service agreement: 


LICENSE AND SERVICE AGREEMENT WITH 
METAL-RECHPTACLE MANUFACTURERS 


It is agreed between LICENSOR, AMERICAN FLANGE & MANUFACTUR- 
ING CO., INC., an Illinois corporation, with principal office at 30 Rockefeller 
Plaza, New York, U. 8S. A., hereinafter called “AMERICAN FLANGE” and 
LICENSEE, a company engaged in the manufacture of metal receptacles, with 
principal office at______ and plant(s) at _____- , hereinafter called “THE COM- 
PANY” that 

WHEREAS “AMERICAN FLANGR” has developed and markets co-acting 
receptacle-closure parts which are known by its trade-mark “TRI-SURE” and 
also applying-dies and sealing-tools therefor; and 

WHEREAS both parties hereto recognize that “THE COMPANY’S” most 
effective and reliable employment of “TRI-SURH” closures in receptacles it 
makes, and as well the maintenance of best repute of “AMERICAN FLANGE” 
“TRI-SURE” closures among consumers, requires that such closures be applied 
by use of “AMHRICAN FLANGH’S” special applying-dies therefor and that said 
dies be duly serviced and kept up for close adherence in all respect to “AMERI- 
CAN FLANGH’S” dimensional standards and for operating-efficiency, enabling 
proper jointure of the closures with the receptacles and also their suitability to 
co-act properly with “AMERICAN FLANGH’S” other “TRI-SURE” parts to 
be guaranteed to consumers; and 

WHERBAS “THH COMPANY” desires to have the use of suitable equip- 
ment of “AMERICAN FLANGH’S” said special applying-dies, same to be used 
in and for, only, such employment as “THE COMPANY” makes of said “TRI- 
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SURE” closures and also to have full benefit of “AMERICAN FLANGEH’S” 
within-stated service-commitments, parts-guarantees, and patent-defense obliga- 
tions, and also to acquire herein-stated license under certain patents and patent- 
applications of “AMERICAN FLANGE.” 

NOW, THEREFORE, in consideration of the premises and of the mutual 
covenants of the parties hereto well and truly to be kept and performed by 
them as herein stated, 

(1) “AMERICAN FLANGE” has supplied to “THE COMPANY” or promptly 
shall do so, certain sets of “AMBRICAN FLANGES” “LRI-SURE” applying 
dies all in good order, of sizes and types listed in Schedule “J” appended 
hereto as a part hereof, each of which dies, together with any additional or 
replacement dies hereafter supplied under this agreement, which “THE COM- 
PANY” is hereby authorized and licensed, to use solely for, and agrees not to 
use otherwise than for, applying to metal receptacles of “THE COMPANY’S” 
own make “TRI-SURE” closures purchased by “THE COMPANY” from 
“AMERICAN FLANGE” and applied in keeping with “AMERICAN FLANGH’S” 
dimensional standards and specifications for proper jointure with said recep- 
tacles and proper co-action with “AMERICAN FLANGE’S” “TRI-SURH” 
assembly ; and 

(2) “AMBRICAN FLANGE” covenants and guarantees, with respect to said 
closures so purchased and said dies so used 

(a) To replace without cost to “THE COMPANY,” upon due return thereof 
to “AMERICAN FLANGE” for replacement, any “TRI-SURE” closures found 
defective in material, workmanship or dimensioning ; 

(b) To repair or replace without cost to “THE COMPANY,” upon due return 
thereof to “AMERICAN FLANGE” for repair or replacement, any said “TRI- 
SURE” applying-dies heretofore or hereafter furnished and used under this 
agreement which is, or under “THE COMPANY’S” careful use becomes, defective 
in structure or operation ; 

(c) To supply at “THE COMPANY’S” request and without cost to “THE 
COMPANY” reasonable engineering-service, operating instructions and advice 
to aid “THE COMPANY” in efficiently utilizing said “TRI-SURE” closures and 
said applying-dies therefor ; and 

(d) To co-operate with and to service the ““TRI-SURB” sealing-tools of such 
of “THE COMPANY’S” customers for its “TRI-SURE” closured receptacles as 
used therewith “AMERICAN FLANGE’S” “TRI-SURE” parts and sealing- 
tools, at such customers’ request; and further 

(3) “AMERICAN FLANGE” warranting that it owns the within-mentioned 
patents and patent applications, pertinent to the subject matter of this agreement, 
grants to “THE COMPANY” a non-exclusive license under United States patents 
Nos. (Reissue) 16,659 ; 1,413,989 ; 1,473,411 5 1,467,916 ; 1,518,516 ; 1,518,637 ; 1,518,- 
638; 1,529,929; 1,543,355; 1,543,451 ; 1,547,008; 1,554,764 ; 1,591,058; 1,638,555 ; 
1,633,556 ; 1,640,594 ; 1,644,153 ; 1,644,154 ; 1,645,163 ; 1,656,228 ; 1,656,229 ; 1,656,241 ; 
1,663,099 ; 1,690,523 ; 1,711,291 ; 1,718,610; 1,737,182 ; 1,737,675 ; 1,737,676 ; 1,743,475 ; 
1,777,772; 1,789,928 ; 1,799,244 ; 1,887,485 ; 1,887,448 ; 1,887,449 ; 1,887,485 ; 1,901,196 ; 
1,910,410; 1,910,411 ; 1,949,979 ; 1,951,491 ; 1,964,603 ; 1,966,049 ; 1,982,144 ; 1,982,145 ; 
1,997,203 ; 1,999,205 ; 2,029,341 ; 2,034,776 ; 2,040,088 ; 1,617,302 ; 1,689,510 ; 1,720,807 ; 
1,891,088 ; 1,905,969 ; 1,931,248 ; 1,939,934; applications for United States patents 
Serial Nos. 88,308; 92,058; 43,1388; 66,203; 71,6381; 11,428; 120,316; 124,814; 
128,365 ; 150,785 ; 158,477 ; 173,128 ; 173,124; 584,316 ; 667,179; also United States 
patents Nos. (Reissue) 20,647 ; 1,893,980 ; 1,956,135 ; 1,992,855 ; 2,035,198 ; 2,080,881 ; 
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2,100,168 ; and under any corresponding foreign patents and applications therefor, 
owned or controlled by “AMERICAN FLANGE” and any division, renewals or 
continuations of said applications and under all United States or foreign patents 
resulting from said applications, and under any reissue of any of the aforesaid 
patents heretofore or hereafter issued, for the full term of each thereof, to use as 
aforesaid, but not otherwise, each set of closure-applying dies heretofore or here- 
after furnished to “THE COMPANY” under this agreement, in applying to “THE 
COMPANY’S” receptacles as aforesaid, but not otherwise, “T'RI-SURH” closures 
purchased from “AMERICAN FLANGE.” “THE COMPANY”, as one of the 
essential considerations of this agreement hereby acknowledges “AMERICAN 
FLANGHE’S” sole right in and ownership of the trade-mark “TRI-SUREH” for 
receptacle-closures, parts thereof, and applying-dies and sealing tools therefor 
and hereby agrees not to infringe or contest same, directly or indirectly, nor to 
employ other than genuine “TRI-SURE” parts to fill any order calling for “TRI- 
SURE” closures and also hereby acknowledges for the entire respective term of 
each said patent, issued or to be issued, the validity thereof and hereby agrees 
not to infringe or contest same, directly or indirectly ; and further 

(4) Providing that “THE COMPANY” faithfully complies with each of the 
terms and conditions stated herein on its part to be performed, “AMHRICAN 
FLANGE” covenants to protect and defend “THE COMPANY” against any charge 
of infringement of any United States or foreign patent based on “THE COM- 
PANY’S” use hereunder of said “TRI-SURE” closures and said applying-dies, 
provided “THE COMPANY” shall immediately report to “AMERICAN FLANGDH” 
in writing each and all such infringement claims and shall, in writing, promptly 
give “AMERICAN FLANGD” sole and irrevocable authority to defend or settle 
such claim or claims and shall at all times fully and freely give “AMBERICAN 
FLANGH” the benefit of “THE COMPANY’S” information and co-operation in 
the matter. 

All said applying-dies, now or hereafter being in “THH COMPANY’S” posses- 
sion under this agreement shall be and forever remain “AMBRICAN FLANGH’S” 
property, and “THH COMPANY” agrees with respect to same as follows: not to 
part with possession of any except by return to “AMERICAN FLANGE”; to keep 
and to use said dies in only its aforementioned’ plant or plants; to use said dies 
with due, reasonable care in keeping with “AMERICAN FLANGH’S” specifica- 
tions and use-instructions; to permit “AMERICAN FLANGE’S” authorized rep- 
resentatives to inspect said dies and the closures and receptacles upon which they 
are being used at any reasonable time in ordinary business hours; to return any 
or all of said dies to “AMERICAN FLANGH” promptly upon written request, 
and that all dies returned for any reason will be properly packed by “THE COM- 
PANY” and shipped to “AMERICAN FLANGH” charges prepaid. For repair or 
replacement of dies accidently or negligently damaged, destroyed or lost, while 
in “THE COMPANY’S” possession, “THE COMPANY” shall promptly pay the 
reasonable charges, to be made by ‘AMERICAN FLANGBR” and further 

(5) “AMERICAN FLANGE” agrees to supply “THE COMPANY” with its 
requirements of “TRI-SURE” closures, for use as aforesaid, subject to “AMERI- 
CAN FLANGE’S” current prices and terms, as from time to time may be issued in 
“AMERICAN FLANGE’S” price list, with the express understanding that “AMDR- 
ICAN FLANGE” in no way wishes to limit the use by “THE COMPANY” of 
closures which do not infringe on any United States or foreign patents or patents 
pending owned by “AMERICAN FLANGE” and of which “THE COMPANY” has 
had notice. Should “THE COMPANY”, during any six (6) months period, pur- 
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chase from the “AMERICAN FLANGE” “TRI-SURE” closures for receptacles 
amounting to eighty (80%) per cent, or more, of “THE COMPANY’S” total 
requirement of closures for receptacles of whatever kind or make for such six (6) 
months period, and should certify the same in writing, signed by a responsible 
officer of “THE COMPANY”, “AMERICAN FLANGH” shall then allow a quantity 
discount equal to ten (10%) per cent of the prices billed by the said “AMERICAN 
FLANGH” during such six (6) months period. Should any dispute arise with 
respect to said certification, then “AMERICAN FLANGE” shall have the option 
to employ Certified Public Accountants during business hours, to examine “THE 
COMPANY’S” books in order to ascertain the correctness of such certification ; 
and further 

(6) It is mutually agreed that this License and Service Agreement supersedes, 
as of the date hereof, any and all prior agreements between these parties that in 
any way concern the subject matter of the instant agreement; and that this 
License and Service Agreement is not transferable or assignable by “THE COM- 
PANY” or by operation of law save in connection with the transfer of its entire 
business as a going concern and not then save subject to the essential condition 
that the transferee shall, by due acceptance in writing, delivered to “AMERICAN 
FLANGBH” within thirty (30) days after said transfer, fully assume and agree 
to the same in the place and stead of “THE COMPANY”. In the event of the 
insolvency or bankruptcy of “THE COMPANY” or its assignment for the benefit 
of creditors, “AMHRICAN FLANGE” shall have the right and power forthwith 
to enter the premises of “THE COMPANY” and remove and take possession of 
all the said closure-applying dies, 

This agreement shall be interpreted and construed according to the Laws of 
the State of New York, U. 8. A. 

IN WITNESS WHEREOF, the parties hereto subscribed in duplicate by their 


respective duly authorized agents, this _----- Ga VnOl eae ee AY AD) Owe, 
AMERICAN FLANGE & MANUFACTURING CO., INC. 
Bey beeen) Sas Ta ee at Sana 
Vis 225 fo See ee ee Fe ee og eae 


duly authorized hereunto. 
(End of Agreement) 


Par. 7. Respondent, prior to the issuance of the complaint herein, 
but not thereafter, and in connection with its sale of such “Tri-Sure” 
sealing caps to corporations, partnerships, and individuals engaged 
in the filling of metal containers, pursued a policy of entering into 
with many of such purchasers of sealing caps, a license and service 
agreement which was substantially in the same form as the license 
and service agreement set forth in paragraph 6 above, except that the 
so-called quantity discount provided for in paragraph 5 of said agree- 
ment was 5 percent in the case of filler-customers instead of 10 percent 


as in the agreement set forth in full above. 
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Par. 8. The patents so enumerated in said agreements include pat- 
ents under which respondent manufactures and sells its closure struc- 
tures, parts, and sealing caps, as well.as patents on applying sealing 
devices, and include also patents which respondent owns but which 
at present it does not use in the manufacture of any of such parts or 
devices, and patents on combinations with metal drums of closure 
parts manufactured and sold by respondent. Respondent does not 
make or sell drums. 

Par. 9. Respondent, prior to the issuance of the complaint herein, 
but not thereafter, offered to each and every one of its purchasers of 
closure structures engaged in the manufacture of metal containers, 
one of the aforesaid agreements, and solicited such purchasers to enter 
into the same. Most of such purchasers entered into said agreements 
to secure the rebates on prices and engineering services and other 
commitments of respondent therein provided for. Said manufac- 
turers of metal containers so purchasing “Tri-Sure” closures from 
respondent are generally in competition with one another in the 
manufacture of metal containers with closure parts attached and the 
sale thereof to corporations, partnerships, and individuals engaged 
in the business of filling metal containers. Respondent, prior to the 
issuance of the complaint herein, but not thereafter, has entered into 
with the majority of its filler customers, such license and service agree- 
ments as a means of securing rebates on prices, engineering services, 
and other commitments of respondent therein provided for. 

Par. 10. Prior to the issuance of the complaint herein, respondent 
voluntarily notified its manufacturer-customers and its filler custom- 
ers who had signed either of the so-called license and service agree- 
ments as follows: 


We will consider that you have qualified for our quantity discount when at 
the end of six months periods you inform us by letter that during the period 
you have considered our flange and plug your standard, have recommended them 
to your customers without discrimination and used them where you could. 
And since notification to respondent’s customers of the foregoing 
amendment of its customer agreement, all agreements between re- 
spondent and its customers have been made subject to the foregoing 
amendment. 

Par. 11. The capacity, tendency, and effect of respondent’s policy 
of using said agreements may have been to induce purchasers to buy 
“Tri-Sure” closures and sealing caps from respondent to an extent 
which they might not have done in the absence of such agreements 
and to lessen the purchase or sale of other closures or sealing caps 
sold in competition with respondent’s products; to secure the coopera- 
tion, by means of such agreements, of purchasers of respondent’s 
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products in extending the business of respondent in manufacturing 
and selling closure structures, and sealing caps for metal containers 
throughout the United States; to secure from manufacturers of metal 
containers and fillers of such containers acknowledgment of the valid- 
ity and an agreement not to infringe or contest certain patents and 
patent applications owned by respondent, without assurance as to 
such validity or certain means of obtaining such assurance; to induce 
customers to accept a license under its patents for closure parts, some 
of which are sold outright by respondent, with knowledge that they 
are to be applied and used on metal containers by the purchasers; to 
secure from customers an acknowledgment and agreement not to 
infringe or contest the validity of patents owned by respondent 
which respondent does not at present use or rely on in the manu- 
facture and sale of its said closure structures and parts; to lessen 
competition between respondent and competing manufacturers in 
connection with the manufacture and sale of closure structures, or 
sealing caps, for metal containers, in the United States; and to 
induce purchasers of respondent’s products to aid and assist respond- 
ent in making more effective its monopolies under such patents in the 
manufacture and sale of such products and dies and tools for apply- 
ing the same to metal containers. 

Par. 12. Respondent, in entering into the above-described agree- 
ments, before their amendment prior to issuance of the complaint 
herein as aforesaid, and in carrying out the provisions thereof and 
making sales thereunder, has made contracts for the sale of its clo- 
sures and sealing caps, has made sales of such products, and has fixed 
a discount from and rebate upon the prices charged therefor, on a 
condition which, in its essence and to the extent it is complied with 
to obtain the discounts from and rebate upon such prices, constitutes 
an agreement which may tend to induce the purchaser of such prod- 
ucts not to use or deal in the products of respondent’s competitors, 
and the effect of such contracts, sales, discounts, and rebates has 
been or may be to substantially lessen competition between respondent 
and its said competitors. 


CONCLUSION 


The Commission concludes from the above facts: 

1. The policy and practice of respondent in using the above-de- 
scribed agreements, in so far as they require by reason of section (3), 
respondent’s customers to acknowledge the validity of or to agree 
not to contest or infringe patents covering products sold outright by 
respondent to its customers pending patent applications and patents 
which it does not use in connection with the manufacture and sale of 
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such products, is and was an unfair method of competition within 
the intent and meaning of the Federal Trade Commission Act. 

2. The policy and practice of respondent in using the above-de- 
scribed agreements and inducing metal container manufacturers and 
fillers to execute the same constitute a violation of Section 3 of the 
Clayton Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into between the respondent herein and W. T. 
Kelley, Chief Counsel for the Commission, which provides among 
other things that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondent 
herein findings as to the facts and conclusions based thereon and an 
order disposing of the proceedings, and the Commission having made 
its findings as to the facts and conclusions that said respondent has 
violated the provisions of the Federal Trade Commission Act and 
the provisions of Section 3 of an act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes” (the Clayton 
Act). 

It is ordered, That respondent, American Flange & Manufacturing 
Co., Inc., a corporation, its officers, directors, representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of its 
“Tri-Sure” or other closure structures or parts for metal containers 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Soliciting, persuading, or inducing any purchaser of “Tri-Sure” 
or other meta] receptacle closure flanges or sealing caps, in connec- 
tion with the purchase of such products, to accept a license from 
respondent for the use of the patents under which said patented 
articles are manufactured and sold by it to its customers, to acknowl- 
edge the validity of or to agree not to contest or infringe such patents, 
or patents which respondent does not use in connection with the 
manufacture or sale of such articles to its customers, or pending 
applications for patents held or claimed by respondent or any patent 
in advance of its issuance. 

2. Recognizing or continuing in force any of the above-described 
provisions in any existing contract between respondent and a pur- 
chaser which was obtained by solicitation or inducement on the part 
of respondent, provided however, that nothing herein shall require 
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respondent to cease and desist from recognizing or continuing in force 
or entering into any contract, agreement or license containing pro- 
visions for the recognition of the validity of patents or patent appli- 
cations by a licensee, licensed by respondent to manufacture under 
such patents or patent applications or the validity of any patent or 
patents or patent applications covering dies and tools leased or loaned 
by respondent to its customers or covering methods or processes 
carried out by dies and tools in applying flanges and sealing caps 
manufactured and sold by respondent. 

3. Offering, giving, or agreeing to give any discount from or rebate 
on the prices of respondent’s products upon the condition or under- 
standing that the purchaser thereof will purchase or has purchased 
from respondent said products to the extent of 80 percent or any other 
percentage or proportion of his total requirements of products de- 
signed for the same use and purpose for any designated period. 

4, Offering, giving, or agreeing to give any discount from or rebate 
on the prices at which respondent sells its products on the condition 
or understanding that such purchaser has or will certify or acknowl- 
edge that he considers respondent’s said products superior to all other 
similar products or the standard to be applied in measuring the 
quality, utility, or efficiency of respondent’s products as compared to 
similar products sold by competitors of respondent. 

It is further ordered, ‘That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MArrer OF 


GOLD MEDAL BOOKS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2880. Complaint, July 24, 1936—Decision, Dec. 13, 1938 


Where a corporation engaged in offer and sale of books of fiction, periodicals, and 
pamphlets, in commerce among the various States and in the District of 
Columbia; in soliciting, through periodicals circulated among purchasers 
and prospective purchasers in various States and in said District, sale, for 
98 cents, of group of five books which, as originally bound, jacketed, and 
published in original edition, sold at prices ranging from $2.00 to $2.50 
each— 

Depicted, under heading “MOST SENSATIONAL OFFER IN PUBLISHING 
HISTORY,” and, in large bold type statement “$11.50 WORTH OF ‘BEST 
SELLERS’ Now Only 98¢,” and statement in small, but plain, type “Here 
are the 5 books you’ve always wanted to buy * * * so sensational in 
theme the public made them ‘best sellers’ overnight at $2 and $2.50 each. 
Now you get all five for only 98¢ * * * the book opportunity of a 
lifetime! Don’t delay!’, aforesaid five books against a black background, 
as originally bound, jacketed, and published as aforesaid, and in the original 
edition and in the form in which each sold at said prices ranging from 
$2.00 to $2.50 each, together with, in corner of advertisement and in yery 
small and relatively inconspicuous miniature type (and under enlarged 
words “COMPLETE * * * UNCENSORED”), notice to the effect that 
the books, as then being offered for 98 cents, were reprints, facts being 
specific edition of books then offered were not identical with or equal in 
value to original editions referred to in form or in quality, but were reprints 
in paper covers of such original editions, and were not identical in form, 
make-up, and quality with the original, which sold at one time for such 
higher prices, but were inferior thereto, and said reprints never sold at 
such higher prices or at price of $11.50 for group, or at price greater than 
98 cents, and boxed explanatory statements referred to were, under cireum- 
stances of such advertisements, either wholly unnoticeable or left unread 
by many readers, and were without force as an informative or material 
portion of such advertisements and did not place purchasers or prospec- 
tive purchasers on notice that edition in question was reprint and not 
original one which at one time sold for price indicated ; 

With tendency and capacity to mislead and deceive members of purchasing 
public with respect to quality and value of books distributed and sold by 
it, and particularly to mislead them into false and erroneous belief that 
edition thereof being sold for 98 cents for entire group was same as original 
one which sold at prices ranging from $2.00 to $2.50 each, or $11.50 for 
the group of five, and with result that purchasing public bought said edition 
of five books above referred to in reliance upon the truthfulness of said 
representations and trade was thereby unfairly diverted to it from its 
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competitors who do not misrepresent the character, quality, or value of the 
books sold by them in commerce among the various States: 
Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
Before Mr. John J. Keenan, trial examiner. 
Mr. Alden 8S. Bradley and Mr. Jay L. Jackson for the Commission. 
I. Manck & M. E. Kaplan, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Gold 
Medal Books, Inc., hereinafter referred to as respondent, has been and 
now is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

Paracraru 1. Respondent Gold Medal Books, Inc., is a corpora- 
tion existing under and by virtue of the laws of the State of New 
York, with its principal office and place of business at 915 Broadway, 
in the city of New York, in said State. For more than 2 years last 
past respondent has been engaged in the business of offering for sale 
and selling books of fiction, periodicals, and pamphlets in constant 
course of trade and commerce between and among the various States 
of the United States and the District of Columbia. In the course 
and conduct of its said business it causes the literature aforesaid, 
when sold, to be transported from its place of business aforesaid into 
and through the various States of the United States to the pur- 
chasers thereof located in States of the United States, other than 
the State of New York, and the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent is 
now and for more than 2 years last past has been in substantial 
competition with other corporations, partnerships, firms, and indi- 
viduals, engaged in the sale and transportation of books of fiction, 
periodicals, and pamphlets in trade and commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. During the course and conduct of its business, respondent, 
in soliciting the sale of and selling its products in interstate com- 
merce, has represented, and does represent to purchasers and poten- 
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tial purchasers thereof, that certain sets of books by it sold and 
offered for sale, for 98 cents per set, to wit, “The Desert of Love,” 
“Georgie May,” “Private Secretary,’ “Five Sisters,” and “Show 
Girl,” were books having the regular and usual sales price and 
value of $11.50. In promoting and inducing the sale of its said 
books, respondent advertises and causes to be made in newspapers, 
magazines, and other periodicals having an interstate circulation, 
the following representations : 


$11.50 worth of “Best Sellers” now only $.98. 

The 5 books acclaimed by critics everywhere—so sensational in theme the 
public made them “best sellers” overnight at $2 and $2.50 each. Now you get 
all five for only 98¢ (plus postage). 

Guarantee— 

1. Each of these 5 books was originally published at $2 or more. 
2. Each of these 5 books was a “best seller.” 

You take no chances! When you buy novels that were so sensational in theme 
that they became “best sellers” overnight at $2 and $2.50 each—and now get all 
five books for only 98¢, you take no chances; for you’re buying proved successes! 
And when you have the privilege of returning the books within 8 days and get- 
ting your money back, you’re not risking one penny! Because this offer is so 
revolutionary, we expect the demand to quickly exhaust the supply. That’s 
why we suggest-—to avoid delay—act today! Send no money—just the coupon! 

GEORGIE MAY 

* * * * * * * 
an overnight sensation in its original $2 edition. 

PRIVATE SECRETARY 

* * * * * * * 


whom does she choose—big business executive playboy or ??? Now you 
can read exciting answer in this frank book that was originally published at 
$2.50. 

DESERT OF LOVE 

* * * x * * * 

Originally published in Paris under the title ‘Le Desert de L'Amour,” and 
sold in this country at $2.50. 

FIVE SISTERS 


* * * * * * * 
Hyery word just as originally published in its $2.50 edition. 
SHOW GIRL 
* * * * * * * 


at $2. “Show Girl’ sold like “hot-cakes’—no wonder we rave about our 
ability to include it in this greatest of book bargain offers. 
and other representations of similar tenor and effect. 

Par. 3. The publications of the respondent, the regular selling price 
of which is represented by it to be from $2.00 to $2.50 each, or $11.50 
per set of five, were never sold at the prices so represented. Such 
prices are not and have never been the regular prices of such publica- 
tions, and such publications do not have the values represented in such 
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advertisements. The ordinary and usual price at which the entire set 
of the aforesaid books so sold by respondent is and always has been 
98 cents. The values so advertised and represented by the respondent 
are false and fictitious values and the prices at which it is indicated in 
such advertisements that such publications had previously been sold 
are grossly marked up and greatly exaggerated. 

Par. 4. There are among the competitors of the respondent engaged 
in the sale of books of fiction, periodicals and pamphlets, as set forth 
in paragraph 1 hereof, corporations, firms, partnerships, and indi- 
viduals, who do not misrepresent the prices at which their said books 
are customarily and regularly sold and who do not falsely represent 
their said books to be of a value in excess of the actual value thereof 
and who do not, through the medium of fictitious and grossly marked- 
up prices endeavor to attract purchasers of such books. 

Par. 5. The representations by respondent, as set forth in paragraph 
2 hereof, have the capacity and tendency to and do mislead and deceive 
the purchasing public into the false belief that the books of fiction, 
periodicals, and pamphlets sold and offered for sale by it, for 98 cents 
a set were and are customarily or regularly sold by it at the price of 
$2.00 to $2.50 each or for $11.50 per set of five, and are calculated to 
and have the capacity and tendency to and do induce the purchasing 
public acting in such belief to purchase the publications above de- 
scribed, thereby diverting trade to respondent from its competitors 
who do not, by their advertising, false representations, or grossly 
exaggerated and marked-up prices, misrepresent the usual and cus- 
tomary selling price of such publications or the value thereof, and 
thereby respondent does substantial injury to competition in inter- 
state commerce. 

Par. 6. The acts and things alleged to have been done and the false 
representations alleged to have been made by respondent are to the 
prejudice of the public and competitors of respondent and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Rerort, Frxprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 24, 1936, issued and served 
its complaint in this proceeding upon respondent, Gold Medal Books, 
Inc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. The respondent 
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filed no answer. Thereafter, testimony and other evidence in support 
of the allegations of said complaint were introduced by Jay L. 
Jackson, attorney for the Commission, and in opposition to the 
allegations of the complaint, by Max E. Kaplan, attorney for the 
respondent, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceedings regularly came on for final hearing 
before the Commission on the said complaint, testimony and other 
evidence, and brief in support of the complaint (respondent not hav- 
ing filed brief and not having requested oral argument); and the 
Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Gold Medal Books, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Its office and principal place of 
business was formerly located at 915 Broadway, and its office and 
principal place of business is now located in the RCA Building, both 
addresses being in the city of New York, State of New York. 

Said respondent has been and is engaged in the business of offering 
for sale and selling books of fiction, periodicals, and pamphlets in 
commerce among and between the various States of the United States 
and in the District of Columbia. It has caused said products, when 
sold or ordered, to be shipped and transported from its place of 
business in the State of New York to purchasers located in various 
States of the United States other than the State of New York and 
in the District of Columbia. In the course and conduct of said 
business respondent has been, and is, in substantial competition with 
other corporations, partnerships, firms, and individuals engaged in 
the sale and distribution of books of fiction, periodicals, and pam- 
phlets in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, it has 
been respondent’s practice to solicit the sale of and sell a certain 
group of five books of fiction for the price of 98 cents, through and 
by means of advertisements which respondent caused to appear in 
certain magazines and periodicals having a circulation among pur- 
chasers and prospective purchasers of such products located in 
various States of the United States and in the District of Columbia. 
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The advertisements referred to are comprised of a display of the 
said five books against a black background, in which each book is 
pictured as originally bound, jacketed, and published, in the original 
edition, and in the form in which each of said books originally sold 
at prices ranging from $2.00 to $2.50 each. The said books as 
pictured, reading from left to right, are entitled: “SHOW GIRL,” 
“GEORGIA MAY,” “THE DESERT OF LOVE,” “PRIVATE 
SECRETARY,” and “FIVE SISTERS.” This background display 
constitutes approximately one-third of the space occupied by the 
entire advertisement. Across the top of said advertisement, in white 
capital letters against the black background, appears the following 
statement: “MOST SENSATIONAL OFFER IN PUBLISHING 
HISTORY.” Immediately beneath the black background display 
appears the following large bold type statement : 


$11.50 WORTH OF “BEST SELLERS” 


Now 


Only 98¢ 


Just beneath the above statement, in small but plain type, appears 
the following statement : 

Here are the 5 books you’ve always wanted to buy—packed with life, love, 
romance, heart-throbs, and passion. The 5 books acclaimed by critics every- 
where * * * so sensational in theme the public made them “best sellers” 
overnight at $2 and $2.50 each. Now you get all five for only 98¢ (plus postage). 
Truly, the book opportunity of a lifetime! Don’t delay! 

In the lower right-hand corner of the black background display, as 
carried on certain of the said advertisements referred to, and printed 
in boxed form and in black letters against a white background, 


appear the enlarged words “COMPLETE * * * UNCENSORED,” 
and immediately thereunder, in very small miniature type, the follow- 
ing explanatory statement: 

Thousands gladly paid $2 and $2.50 for each of these best sellers in their 
criginal form. Now we have reprinted all five novels in special bindings. 
Printed on 6%- by 914-inch pages in clear, legible type—all five books for only 
98¢. Act today. Supply is limited! 

Subsequent to the appearance and circulation of the advertisements 
above described, and during the year 1936, respondent caused the 
same advertisements to appear and to be circulated, as aforesaid, but 
with this exception, that the statement last above quoted was changed 
and supplanted in slightly larger type by the following statement: 

Each book—shown as photographed in its original $2 and $2.50 binding—has 
been reprinted in clear, easily read type on pages 644 x 934 inches, with uniform, 


heavy paper covers. 
185514™—40—vyob, 27——85 
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Par. 3. The statement, “$11.50 worth of ‘best sellers’ now only 98¢,” || 
together with the other statements and representations herein de- 
scribed serve as representations to members of the purchasing public | 
as to the character, quality, and value of respondent’s books and pub- | 
lications. The use of such statements mislead members of the purchas- 
ing public into the erroneous and mistaken belief that the particular | 
editions of said books sold by respondent customarily and regularly | 
sold at the price of from $2.00 to $2.50 each or for $11.50 for the group 
of five books. The aforesaid statements and representations are false 
and misleading in that the specific edition of the books sold by re- | 
spondent are not identical with, or equal in value to, the original edi- } 
tions of the five books referred to, in form or in quality. The five 
books sold by respondent are bound in paper covers and are reprints 
of the original editions of said books. In form, make-up, and quality 
the respondent’s edition of said books is not identical with the original 
edition which at one time did sell for prices ranging from $2.00 to 
$2.50 each, but is inferior in quality to said original edition. The five 
books as printed, published, and sold by respondent were never sold 
at the price of $2.00 to $2.50 each or at the price of $11.50 for the group, 
and have never sold, in such editions, for a price greater than 98 cents |f 
for the group. The aforesaid representations, standing out in em- 4 
blazoned type, are further fortified by the black background display | 
which pictures the various books sold by respondent, not in the form 
or edition used by respondent, but in the form and edition in which | 
they were originally published and sold at prices ranging from $2.00 : 
to $2.50 each. | 

The boxed explanatory statements which indicate that the respond- | 
ent’s edition of said books is a reprint are so inconspicuous, by reason | 
of the small size of the type thereof, the much greater prominence 
of the bold type statement, “$11.50 worth of ‘best: sellers’ now only 
98¢” and the picture display of the books in their original edition, as | 
to make the explanatory statements either wholly unnoticeable or left 
unread by many persons reading said advertisements. In such in- 
stances the said explanatory statements are without force as an in- 
formative or material portion of said advertisements and do not place 
purchasers or prospective purchasers on notice that the respondent’s 
edition of sald books is a reprint and is not the original edition which | 
at one time sold for the price indicated. 

Par. 4, The use by respondent of the aforesaid statements and 
representations has had, and has, the tendency and capacity to mis- 
lead and deceive members of the purchasing public with respect to 
the quality and value of the books distributed and sold by respondent 
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and particularly to mislead such purchasers into the false and erro- 
neous belief that the edition of said books sold by respondent for 
98 cents for the entire group is the same as the original edition which 
sold at prices ranging from $2.00 to $2.50 each or for $11.50 for the 
eroup of five books. As a result the purchasing public has purchased 
respondent’s said edition of five books above named in reliance upon 
the truthfulness of said representations, and trade has thereby been 
unfairly diverted to the respondent from its competitors who do not 
misrepresent the character, quality, or value of the books sold by 
them in commerce among and between the various States of the United 
States. 
CONCLUSION 


The aforesaid acts and practices of respondent, Gold Medal Books, 
Inc., are to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, and brief of counsel for the Com- 
mission (respondent not having filed brief), and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Gold Medal Books, Inc., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of books, in interstate commerce and in 
the District of Columbia, do forthwith cease and desist from: 

Using pictures of, or references to, books in their original bindings 
and formats, or in any bindings and formats other than those actually 
and currently used by respondent, to describe, designate, illustrate, or 
in any way refer to, books offered for sale and sold by respondents, 
when in fact the bindings, formats, or quality of respondent’s books 
are not identical with, or equal to, the books pictured or referred to, 
unless such pictures and references are accompanied in close proxim- 
ity by other conspicuous and unequivocal statements which will fully 
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inform purchasers as to the differences between respondent’s books 
and the books pictured or referred to, and which will prevent any 
mistaken belief on the part of purchasers that the bindings, formats, 
or quality of respondent’s books are identical with, or equal to, that 
of the books pictured or referred to. } 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


LEVY BROS. CHINA COQ.. ING. . 1318 


Complaint 


In THe Marrer oF 
LEVY BROS. CHINA CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3068. Complaint, Mar. 4, 1937—Decision, Dec. 18, 1938 


Where words “Limoges Dec.” had for many years come to signify and mean 
porcelain or chinaware which had long since been produced at Limoges in 
France, and been imported therefrom into various countries of Europe and 
America, and come to be well and favorably known as china or porcelain 
of superior quality, utility, and beauty, and, as such, had come to enjoy a 
goodwill and a growing and increasing popular demand; and thereafter a 
corporation engaged in processing and decorating chinaware and earthen- 
ware products and in offering, selling, and distributing the same in com- 
merce among the various States and in the District of Columbia to 
wholesale and retail dealers, including department stores and auctioneers— 

Branded, or caused to be branded, with words “Limoges Dec.” on visible surface 
of its said products, and represented through said words thus branded 
thereon, that products in question originated in or came from city afore- 
said, notwithstanding fact none of such products, thus referred to and 
branded by it, originated in or were obtained from France or from city of 
Limoges therein, and no part of the processing or decorating of said prod- 
ucts referred to, and including designs and decorations appearing thereon, 
was done or applied in such city, and such designs and decorations were 
not peculiar to or characteristic of the artistry and decorations of chinaware 
products made and decorated in Limoges; 

With result of placing in hands of dealers selling such products means of mis- 
leading and deceiving consuming public into purchase thereof, and with 
tendency and capacity to mislead and deceive members of purchasing 
public and of retail trade dealing in products aforesaid into false and 
erroneous belief that they originated in or came from Limoges, France, and 
were decorated at city in question with designs and decorations peculiar 
to and characteristic of the artistry and decoration of chinaware products 
there made and decorated, and of thereby causing members of said public 
and of retail chinaware trade to buy and deal in its products in lieu and 
in place of those of competitors, and of thus diverting trade to it from its 
competitors who do not misbrand or falsely or misleadingly mark or 
respresent their products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Jay L. Jackson for the Commission. 
Mr. James W. Bevans, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
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Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Levy 
Bros. China Co., Inc., a corporation, hereinafter referred to as re- 
spondent, has been and now is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracraru 1. Respondent, Levy Bros. China Co., Inc., is now, 
and since 1931 has been, a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 467 Keap 
Street, in the city of Brooklyn, State of New York. Said respondent 
is now, and since the date of its said organization has been, engaged 
in the business of processing, decorating, and selling, offering for 
sale, and distributing chinaware and earthenware products in com- 
merce among and between the various States of the United States, 
and in the District of Columbia, and has caused and now causes said 
products, when sold or ordered, to be shipped and transported from 
the State of origin thereof to various States of the United States 
other than the State of origin of said shipment, and in and to the 
District of Columbia. In the course and conduct of the business of 
respondent, as aforesaid, respondent has been, and is now, in competi- 
tion with other corporations, firms, partnerships, and individuals 
engaged in offering for sale and selling chinaware, earthenware, 
glassware, and other pottery in like commerce. 

Par. 2. There is now, and for more than 150 years approximately 
there has been, manufactured at Limoges, in France, a vitreous, 
translucent, and glazed ware which during said time has been, and is 
now, designated, described, and known as porcelainware, or as china 
or chinaware by reason of its original or initial manufacture in China 
before its introduction into Europe. In the early part of the nine- 
teenth century, porcelainware, or chinaware as it gradually came to 
be called, began to be exported from Limoges, in France, into the 
various countries of Europe and America, particularly into the 
United States of America and into and through the several States 
thereof. Such products immediately thereupon acquired a favorable 
and valuable reputation in the United States as porcelain or china 
of superior quality, utility, and beauty, resulting in the establish- 
ment of a goodwill which developed from time to time an increas- 
ing popular demand for the said products of Limoges, France. For 
many years prior to incorporation of respondent herein, and during 
all times material to this complaint, the said products manufactured 
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at Limoges, in France, and imported therefrom into the United 
States, have been and are now widely and generally known, and the 
word “Limoges” has for many years heretofore come to signify and 
mean, and now signifies and means, porcelain or china, or porcelain- 
and china-ware, manufactured at Limoges, in France, and imported 
into the United States therefrom. 

Par. 3. In the course and conduct of the business of respondent, as 
aforesaid, respondent did and does purchase and obtain supplies of 
both foreign and domestic made undecorated chinaware and earthen- 
ware products, otherwise known as “blanks,” which respondent did 
and does cause to be processed, decorated, and branded, labeled, or 
marked, all as more particularly hereinafter set forth, and then offered 
for sale and sold, in commerce, as aforesaid, to various wholesale and 
retail dealers in such products, including department stores and 
auctioneers. 

Par. 4. In the course and conduct of the business aforesaid, respond- 
ent did and does misbrand and falsely and misleadingly label, mark, 
and represent certain of its said products by causing the words 
“Limoges Dec.” to appear on said products, in such a way as to rep- 
resent on the visible surface thereof that the said products, or the 
designs or decorations appearing thereon, originated in the city of 
Limoges, France; that the same were and are decorated in the city 
of Limoges, France, and that the designs or decorations appearing 
thereon were and are “Limoges Decorations”; whereas, in truth and 
in fact, the aforesaid words do not properly and truthfully describe 
and represent said products, and whereas, in truth and in fact, said 
products, and the decorations appearing thereon, did and do not origi- 
nate, and were and are not made or applied in Limoges, France, and 
whereas further, the decorations appearing thereon were not and are 
not “Limoges Decorations” or designs, but the same were and are 
decorated elsewhere than in Limoges, France, and with designs or 
decorations which were not and are not peculiar to, or characteristic, 
of, the artistry and decorations of chinaware products made and 
decorated in Limoges, France. 

Par. 5. The aforesaid misbranding, false and misleading labeling, 
marking, representations, acts, and conduct of respondent have placed 
and place, and each of them has placed and places, in the hands of 
dealers selling products of respondent the means to mislead and de- 
ceive the consuming public into the purchase of respondent’s said 
products as and for chinaware products made and decorated in. 
Limoges, France, and as and for chinaware products bearing a design 
or decoration which is peculiar to, and characteristic of, the artistry 
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and decorations of chinaware products made and decorated in Limoges, 
France. 

Par. 6. The aforesaid misbranding, false and misleading labeling, 
marking, representations, acts, and conduct of respondent in the sale 
and distribution of its said products have had and have the tendency 
and capacity to mislead and deceive, and do mislead and deceive, mem- 
bers of the public and of the wholesale and retail trades into the false 
and erroneous belief that the aforesaid representations are true; that 
the said products, and the decorations appearing thereon, originated in 
the city of Limoges, France; that the same were and are decorated in 
the city of Limoges, France, and that the designs or decorations ap- 
pearing thereon were and are “Limoges Decorations,” thereby causing 
said members of the public and of the wholesale and retail trade to buy 
and deal in said products of respondent in leu and in place of com- 
peting products of respondent’s competitors, and in consequence 
thereof unfairly to divert trade to respondent from its competitors 
who do not misbrand or falsely and misleadingly label, mark, and 
represent their products. 

Par. 7. The above acts, conduct, and things done by respondent are 
to the injury and prejudice of the public and to competitors of re- 
spondent in interstate commerce within the meaning and intent of 
Section 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


Report, Finprnes as to THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 4th day of March 1937, issued 
and thereafter served its complaint in this proceeding upon respond- 
ent, Levy Bros. China Co., Inc., a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. On the 23d day of March 1937, respondent 
filed its answer in this proceeding. Thereafter, a stipulation as to 
the facts was entered into whereby it was stipulated and agreed that 
a statement of facts signed and executed by Clarence Levy, the presi- 
dent of the respondent company, and W. T. Kelley, Chief Counsel for 
the Federal Trade Commission, subject to the approval of the Com- 
mission may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint, or in 
opposition thereto, and that the Commission may proceed upon said 
statement of facts, together with the facts admitted by respondent’s 
said answer to the complaint, to make its.report, stating its findings 
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as to the facts and its conclusion based thereon and enter its order 
disposing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for hearing before the Commission on said complaint, answer and 
stipulation, the said stipulation having been approved, accepted and 
filed, and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParagrapH 1. Respondent, Levy Bros. China Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York, with its principal place of business located at 
467 Keap Street, in the city of Brooklyn of said State. 

Since 1931, said respondent has been, and now is, engaged in the 
business of processing and decorating chinaware and earthenware 
products, and in offering for sale, selling, and distributing the same 
in commerce among and between the various States of the United 
States, and in the District of Columbia, and has caused, and now 
causes, said products, when sold or ordered, to be shipped and trans- 
ported from the State of New York to various States of the United 
States other than the State of New York, and in and to the District 
of Columbia, in the course and conduct of which said respondent has 
been, and is, in competition with other corporations, and with firms, 
partnerships, and individuals engaged in the business of offering for 
sale, selling, and distributing chinaware and earthenware products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. There is now, and approximately for 150 years has been, 
manufactured at Limoges, in France, a vitreous and translucent 
ware which during said time has been, and now is, described, desig- 
nated, and known as porcelainware, and as china or chinaware by 
reason of its origin or initial manufacture in China before its intro- 
duction. into Europe. In the early part of the nineteenth century, 
china, as it gradually came to be called, began to be exported from 
Limoges in France into the various countries of Europe and America, 
and into and through the several States thereof. Such chinaware 
immediately thereupon acquired a favorable reputation in the United 
States as china or porcelain of superior quality, utility, and beauty, 
resulting in the establishment of a goodwill which developed from 
time to time an increasing popular demand for the products of 
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Limoges, France. For many years past, the said products manufac- 
tured at Limoges, France, and imported therefrom into the United 
States, have been, and now are, widely and generally known, and the 
word “Limoges” has for many years heretofore come to signify and 
mean, and now signifies and means, a porcelainware or chinaware 
product manufactured at Limoges, in France. 

Par. 3. It has been, and is, the practice of respondent to offer for 
sale, sell, and distribute its aforesaid products to wholesale and retail 
dealers, including department stores and auctioneers, and purchasers 
of such products located in the various States of the United States 
and in the District of Columbia. With respect to certain of said 
products, it has been the practice of respondent to brand the same 
with the words “Limoges Dec.,” or cause said words to appear on the 
visible surface thereof, in such a way as to represent to said pur- 
chasers thereof that the said products originated in the city of 
Limoges, France, that the same were and are decorated in the city 
of Limoges, France, and that the designs and decorations appearing 
thereon were and are peculiar to, or characteristic of, the artistry and 
decorations of chinaware products made and decorated in Limoges, 
France. 

The words “Limoges Dec.” when branded or appearing on china- 
ware products represent, and are understood by members of the re- 
tail chinaware trade and members of the purchasing public to mean, 
that said products bearing these words originated in or from the city 
of Limoges, France. The word “Dec.,” standing alone or combined 
with the word “Limoges,” when branded or appearing on china- 
ware products, and as branded and appearing on respondent’s prod- 
ucts, has no meaning or significance which is recognized by the mem- 
bers of the retail chinaware trade in general or by members of the 
purchasing public. 

The words “Limoges Dec.,” as caused by respondent to appear 
upon its said chinaware products, were and are intended by re- 
spondent to refer to, and be descriptive of, the designs and decora- 
tions appearing on said products. As so used, however, the said 
words further represent to members of the retail chinaware trade 
and members of the buying public that the designs and decorations 
appearing on said products originated, and are applied to said prod- 
ucts, in the city of Limoges, France, and that the same are peculiar 
to, and characteristic of, the artistry of the city of Limoges, France. 

Designs and decorations which have been, and are, applied to 
chinaware products in the city of Limoges, France, vary greatly in 
kind and number and are such as possess no recognized character- 
istics or peculiarities by which the same are, or may be, distinguished 
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from designs and decorations originating in, or applied by decora- 
tors located in, the United States or elsewhere outside of the city of 
Limoges, France. 

Par. 4. In truth and in fact none of the products above referred 
to, and branded by respondent with the words “Limoges Dec.,” origi- 
nated in, or were obtained from, the country of France, more par- 
ticularly in or from the city of Limoges, France, and no part of the 
processing or decorating of said products referred to, inclusive of the 
designs and decorations appearing thereon, was done or applied in 
the city of Limoges, France, and the designs and decorations ap- 
pearing thereon were not and are not peculiar to, or characteristic of, 
the artistry and decorations of chinaware products made and deco- 
rated in the city of Limoges, France. : 

Par. 5. The branding, imprinting, and representations of respond- 
ent as set forth and referred to in the foregoing paragraphs have 
placed and place in the hands of dealers selling products of this kind 
the means with which to mislead and deceive the consuming public 
into the purchase of respondent’s chinaware products, and the same 
have had and have the tendency and capacity to mislead and deceive 
members of the purchasing public and of the retail trade dealing in 
such products into the false and erroneous belief that, said products 
originated in or from the city of Limoges, France, that the same were 
decorated in the city of Limoges, France, and are decorated with 
designs and decorations peculiar to, and characteristic of, the artistry 
and decorations of chinaware products made and decorated in Limo- 
ges, France, thereby causing members of the purchasing public and 
of the retail chinaware trade to buy and deal in the products of the 
respondent in lieu and in place of the products of competitors of re- 
spondent. As a consequence thereof trade is diverted to respondent 
from its competitors who do not misbrand, or falsely and misleadingly 
mark or represent their products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Levy Bros. 
China Co., Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 


1320 FEDERAL TRADE COMMISSION DECISIONS 
Order OTN eer 


respondent herein and W. T. Kelley, Chief Counsel for the Com- 
mission, which provides, among other things, that without further | 
evidence or other intervening procedure, the Commission may pro- 
ceed upon said statement of facts, together with the facts admitted 
by respondent’s answer to the complaint herein, to make its report 
stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of the proceeding, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That respondent Levy Bros. China Co., Inc., its 
officers, agents, employees, and representatives, in connection with 
the offering for sale, sale and distribution of its chinaware or earthen- 
ware products, in interstate commerce or in the District of Columbia, 
do forthwith cease and desist, directly or indirectly, from: 

1. Representing that said products are “Limoges” or originated in 
or from the city of Limoges, France, when such is not the fact; 

2. Representing that said products have been decorated in the city 
of Limoges, France, when such is not the fact; 

3. Representing that said products are decorated with designs or 
decorations which are peculiar to, or characteristic of, the artistry of 
the city of Limoges, France. 

4. Representing, through the use of the words and letters “Limoges 
Dec.,” or any other word or words of similar import and meaning, 
or in any other manner, that said products were manufactured in 
the city of Limoges, France, or are decorated with designs or decora- 
tions which are peculiar to, or characteristic of, chinaware or earthen- 
ware products made in the city of Limoges, France, when such are not 
the facts. 

It is further ordered, That respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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R. E, LEADERBRAND AND GLADYS M. LEADERBRAND, 
TRADING AS F. B. PRODUCTS COMPANY AND F. B. 
DRUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3292. Complaint, Jan. 4, 1938—Decision, Dec. 13, 1938 


Where two individuals engaged in sale and distribution of certain medical 


(a) 


(bd) 


preparations for use in treatment of diseases, ailments, and conditions 
peculiar to women, and in conducting their said business principally by 
mail and express, and in selling their said products to purchasers in various 
States and in the District of Columbia, in substantial competition with 
others engaged in sale and distribution of similar products and others de- 
signed and intended for similar use by women, in commerce ag aforesaid, 
and including those who do not in any way misrepresent the nature or 
character of their products and do not make use of any misleading repre- 
sentations as hereinbelow set out, or make other representations with 
respect to therapeutic value thereof; in advertising, through booklets, 
pamphlets, and circulars, certain products offered, sold, and distributed as 
aforesaid, which were variously known and described as “F. B. Regulators,” 
“EF. B. Tablets,” “F. B. Relief Compound,” “F. B. Vagettes,” and “F. B. 
Vagi-Tabs,’ and which were purchased by said individuals in bulk from 
manufacturing chemists who made no representations as to purpose or 
efficacy of said products, other than stating chemical formulae thereof— 
Represented that said pharmaceutical preparations designated “F. B. 
Regulator,” “F. B. Tablets,” and “F. B. Relief Compound,” formed safe, 
competent, or reliable cures, remedies, or effective treatments for delayed, 
sluggish, painful or suppressed menstruation, and for menstrual disorders 
generally, and were effective to tone up generative organs, and whole sys- 
tem, and constituted abortifacients and competent and effective contra- 
ceptives, and were safe and harmless and produced no bad after effects or 
other injury, and were recommended by famous doctors, facts being they 
were not thus recommended and were not effective as competent and reliable 
treatments or remedies for aforesaid purposes, and would not accomplish 
results above claimed and represented, and were not absolutely safe or 
harmless treatments, or always effective, as aforesaid, and might cause 
serious injury if used as set out by it; and 

Represented that said pharmaceutical preparations designated “F. B. 
Vagettes” and “EF. B. Vagi-Tabs,” constituted effective, potent or powerful 
germicides under the conditions of use for so-called feminine hygiene pur- 
poses, and were effective in the prevention of venereal or other diseases and 
as prophylactics, and were positive dependable contraceptives, and served 
as competent and effective deodorants, and might be used safely and with- 
out fear of harmful after effects or other injury, facts being said products 
were not safe, competent, and effective preventives of object above set 
forth. and were not composed of medicinal agents which were effective to 
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insure health and strength to women; and would not accomplish the results 
claimed as above set out, and could not always be used safely without fear | 


of harmful after effects or other injuries, and were not effective as 


claimed, and did not act as competent treatments for subnormal or un- | 


healthy conditions peculiar to women: 


With capacity and tendency to confuse, mislead, and deceive members of | 


purchasing public into mistaken and erroneous beliefs that said representa- 


tions as to properties and therapeutic effects of each of aforesaid prepara- | 


tions were true, and that said various statements represented true facts as 
to properties and therapeutic values thereof, and with effect, through 
representations by suggestion and innuendo, as to certain uses for their 
said products, of giving added inducements for their purchase and added 
sales appeal, and with result that members of purchasing public bought 
substantial quantities thereof in and on account of erroneous and mistaken 
beliefs induced by such acts, practices, and representations, and trade was 


diverted unfairly to them from competitors engaged in sale of similar or | 


other preparations adapted and used for legitimate purposes for which 


they recommended their said products, and who truthfully represent the 


properties and therapeutic values of their said preparations or products: 


Held, That such acts and practices were all to the prejudice and injury of the | 


public and competitors and constituted unfair methods of competition. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that R. E. Leaderbrand 
and Gladys M. Leaderbrand, partners trading as F. B. Products Co. 
and F’. B. Drug Co., and other names, hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. The respondents R. E. Leaderbrand and Gladys M. 
Leaderbrand are individuals trading and doing business under the 
names I’, B, Products Co. and F. B. Drug Co., and they are engaged 
in the sale and distribution of certain medical preparations for use 
in the treatment of diseases, ailments, and conditions peculiar to 
women. The respondents’ office and place of business is located at 524 
North Lexington Avenue, Springfield, Mo. Respondents’ said busi- 


ness is conducted principally by mail from Box 66, Rural Route 4, 
Springfield, Mo. 


; 


> ay 
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The respondents cause their products, when sold, to be transported 
from the aforesaid place of business in the State of Missouri to pur- 
chasers thereof located in various States other than the State of 
Missouri and in the District of Columbia. They maintain a constant 
course of trade and commerce in said products so distributed and 
sold by them between the State of Missouri and various other States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business, as aforesaid, 
the respondents have been and are in substantial competition in said 
commerce among and between the various States of the United States 
and the District of Columbia, with other individuals and with firms, 
corporations, and partnerships engaged in the sale and distribution 
of products used and useful in the treatment of the diseases, ailments, 
and conditions peculiar to women, for which the respondents repre- 
sent and imply that their said preparations are competent and ef- 
fective treatments. 

Par. 3. The products marketed by respondents are variously 
known and described as follows: “F. B. Regulators,” “F. B. Tab- 
lets,” “F. B. Relief Compound,” “F. B. Vagettes,” and “F. B. Vagi- 
Tabs.” 

Par. 4. In the operation of their business and for the purpose of 
inducing the purchase of said products by members of the purchasing 
public, the respondents have made use of certain advertising litera- 
ture, such as booklets, pamphlets, circulars, and labels, containing 
statements purporting to be descriptive of the various products herein 
named, and statements as to the effectiveness of said products in the 
treatment of the diseases, ailments, and conditions for which they are 
recommended. This advertising literature is distributed among pros- 
pective purchasers located in the various States of the United States 
and in the District of Columbia. 

Par. 5. With reference to the products known as “F. B. Regu- 
lators.” “F. B. Tablets,” and “F. B. Relief Compound,” such state- 
ments as the following are made: 

Ladies End Worry. For quick Relief use F. B. Regulators when Nature 
fails. Moves suppressed, tardy, absent delays long overdue. Safe. No harm, 
pain or interference duties. Special: $2 Double Strength by Mail Sie eGelain: 
box) ‘Trial size 25c. F. B. Co., RH, B-66, Dept. 44, Springfield, Missouri. 

* * * for the treatment of irregular or suppressed Monthly Periods from 


unnatural causes. 
If you are afilicted with Abnormal Menorrhea—that is, unnatural, tardy, 
absent, delayed or suppressed monthly periods—use Favorite Brand Tablets. 
In almost every case they perform what is expected of them, bringing prompt, 
comforting relief to many anxious, weakened, suffering, discouraged, despond- 
ent women, even after other treatments and methods fail. We know of nothing 


better. 
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The F. B. Tablet Treatment gently quiets the bearing-down pains, stops the 
hot flashes, relieves the blinding, agonizing headaches, soothes and comforts 
unstrung nerves, relieves the congested, feverish, unnatural condition and thus 
brings about regularity and gives healthful strength and freedom to womanly 


organs. 

. is a good idea to start taking the tablets one week before periods are due, 
taking one Tablet each night on going to bed. This will Aid Nature to get 
ready to act. Then, start full treatment 2 or 3 days before periods are due. 
But, if now delayed, start full treatment at once, following the directions 


faithintyoe ss ee 
Price: one box, $2.00—or 3 boxes $5.00. Plain wrappers. Postpaid. 
Warning—Beware of all imitation, substitute, or counterfeit goods. Genuine 
EF. B. Favorite Brand Tablets are not sold in drug stores or by agents. Order 
direct by mail from: 


F. B. PRODUCTS, R-4, B-66, Springfield, Mo. 


Don’t dread delay, irregularity or painful periods. Use our great successful 
F. B. Relief Compound. A specially prepared liquid regulator, scientifically com- 
pounded for Ammenorrhea and Dysmenorrhea—for more than thirty years this 
highly effective formula has given the best of satisfaction. Many women prefer 
liquid to tablets. “Repeat” orders are the best proof of its beneficial results. 
Contains Kava Kava, Viburnum, Pink Root, Gentian Aloes, Cassia, Caraway and 
other ingredients that make a most palatable preparation. All bitterness or 
nauseating effects usually associated with liquid medicines are eliminated, yet 
F. B. Relief Compound constitutes, pharmaceutically, one of the best Female 
Regulators on the market. Purely vegetable, does not contain dangerous ingredi- 
ents. Powerful, yet mild in action. No ill after-effects. No interference with 
duties. Full directions enclosed with each bottle. 

In said statements, together with other similar statements not herein 
set out with respect to the products named, respondents, directly and 
by implication, represent that said products are safe, competent, and 
reliable remedies for all delay in the function of the menses; that men- 
struation is brought on in a few hours by the use of said products; that 
said products are harmless and absolutely safe; that they are a general 
preventative of ill health and that they are recommended by famous 
doctors; that they are a remedy for unnatural, sluggish, suppressed, 
irregular and delayed periods including painful, fetid, scanty, absent 
monthly flow and other similar troublesome conditions of the men- 
strual function when due to unnatural causes, and that they are effec- 
tive to tone up the generative organs and the whole system and act 
directly on the circulation of the uterus, are effective abortifacients, 
and will prevent conception. 

In truth and in fact said products are not effective as competent 
and reliable treatments or remedies for delay in functioning of the 
menses. Said products are not effective as remedies for unnatural, 
sluggish, suppressed, irregular, or delayed periods. They are not ef- 
fective to tone up the generative organs or the whole system, and they 
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do not act directly on the circulation of the uterus. Neither of said 
products correct irregularities, relieve unnatural suppression, or rees- 
tablish the monthly flow. They are not effective as reliable or effi- 
cient remedies in many of the most stubborn or longstanding causes 
of unnatural suppression of menstruation. Further, said products do 
not form absolutely safe or harmless treatments if taken according to 
directions and are not recommended by famous physicians or gen- 
erally by physicians, are not always effective as abortifacients, will not 
prevent conception, and might cause serious injury physically if so 
used. 

With reference to the products Vagettes and Vagi-Tabs, such state- 
ments as the following are made in said advertising literature: 


F. B. Vagi-Tabs are the most effective and safe antiseptics, compounded in 
convenient tablet form, and insure immaculate cleanliness for women. They are 
nonpoisonous and will not injure or irritate the mucous membranes. They 
destroy germs, relieve irritation and eliminate offensive odors. * * * 

* * * Byery woman, young or old, can and should use this convenient, 
powerful germ destroyer, preventative and corrective of disease. * * * 

In said statements, and in other similar statements not herein set 
out with respect to the above products and in their general advertis- 
ing, respondents directly and by implication represent that their 
products are safe, competent, and effective preventatives of preg- 
nancy, that the products are composed of, in whole or in part, and 
contain medicinal agents effective among other things to insure health 
and strength; that they will cause the rapid elimination of bacteria ; 
that they act as a preventative of female irregularities; that they are 
effective as a prophylactic; that they are effective as a deodorant and 
act as a treatment for subnormal or unhealthly conditions peculiar to 
women. 

In truth and in fact said products are not safe, competent, and 
effective preventatives of pregnancy; the products are not composed 
of, in whole or in part, and do not contain medicinal agents effective 
among other things to insure health and strength; they will not cause 
the rapid elimination of bacteria; they do not act as a preventative of 
female irregularities; they are not effective as a prophylactic; and 
they are not effective as a deodorant and do not act as a treatment 
for subnormal or unhealthy conditions peculiar to women; they are 
not a guarantee against pregnancy; said products do not contain 
ingredients or medicinal agents effective, among other things, to in- 
sure health and strength, eliminate bacteria, and act as a preventative 
of female irregularities; are not prophylactic; are not deodorant; 
and said representations and implications are false and misleading. 
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Par. 6. There are among respondents’ competitors in commerce, 
as herein set out, those who do not in any way misrepresent the char- | 
acter and nature of their products and who do not make use of any 
of the misleading representations heréin set out and similar ones with | 
respect to the therapeutic value of their respective products. 

Par. 7. The aforesaid false and misleading statements and repre- 
sentations used by the respondents in offering for sale and selling | 
the various products as herein described in commerce as herein set 
out, have had, and now have the tendency and capacity to, and do, 
mislead and deceive members of the purchasing public into the erro- 
neous and mistaken belief that said representations and implications 
are true and into the purchase of substantial quantities of respond- 
ents’ various products on account of said erroneous and mistaken | 
belief. 

As a result thereof trade in said commerce is unfairly diverted 
to respondents from competitors who do not in the sale and distribu- 
tion of their respective products make use of the same or similar 
misrepresentations. In consequence thereof substantial injury has 
been and is now being done by respondents to competition in com- 
merce among and between the various States of the United States. 

Par. 8. The methods, acts, and practices of respondents herein set 
forth are to the prejudice of the public and of competitors of the 
respondents as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Frnprnes as to THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 4, 1938, issued and served 
its complaint in this proceeding upon respondents, R. E. Leader- 
brand and Gladys M. Leaderbrand, partners trading as F. B. Prod- 
ucts Co. and F. B. Drug Co., Springfield, Mo., charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by William L. Taggart, attorney for the Commission. before 
Arthur F. Thomas, an examiner of the Commission heretofore duly 
designated by it. Thereafter, on July 20, 1938, the respondents sub- 
mitted a substitute answer to the complaint, in which answer re- 
spondents admitted all of the material allegations of fact set forth 
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in said complaint to be true and stated that they waived all inter- 
vening procedure and further hearing as to said facts set forth in said 
complaint. 

Thereafter, the proceeding came on for final hearing before the 
Commission on said complaint, substitute answer and testimony and 
other evidence; and the Commission, having duly considered the 
matter and being fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, R. E. Leaderbrand and Gladys M. 
Leaderbrand, are individuals trading and doing business under the 
names F. B. Products Co. and F. B. Drug Co., and are engaged in 
the sale and distribution of certain medical preparations for use in 
the treatment of diseases, ailments, and conditions peculiar to women. 
The respondents’ last known office and place of business is located 
at 524 North Lexington Avenue, Springfield, Mo. Respondents’ said 
business is conducted principally by mail and express from Box 66, 
Rural Route 4, Springfield, Mo. 

Par. 2. When orders are received, respondents cause their prod- 
ucts to be transported from their places of business in the State of 
Missouri to purchasers thereof located in various States of the 
United States other than the State of Missouri and in the District 
of Columbia. The respondents maintain, and have maintained for 
more than 2 years last past, a course of trade in said products so 
sold and distributed by them in commerce between the State of Mis- 
souri and various other States in the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their business respondents 
have been and now are in substantial competition with other individ- 
uals and with firms, corporations, and partnerships engaged in the 
sale and distribution of similar products and other products intended 
and designed for similar use by women in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 4. The products advertised, offered for sale, and sold and 
distributed by respondents in commerce, as aforesaid, are variously 
known and described as “F. B. Regulators,” “F. B. Tablets,” “F. B. 
Relief Compound,” “F. B. Vagettes,” and “F. B. Vagi-Tabs.” Re- 
spondents do not manufacture said products. They buy them in 
bulk as stock products from manufacturing chemists who make no 
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representations as to the purpose of said products or the efficacy 
thereof other than to state their chemical formulae. 

Par. 5. In the operation of their business and for the purpose of 
inducing the purchase of said products by members of the purchasing 
public, the respondents have made use of certain advertising litera- 
ture, such as booklets, pamphlets, circulars, purported to be descrip- 
tive of the various products herein named as well as of the effective- 
ness of said products for the uses advertised. This advertising liter- 
ature is distributed in commerce among and between the various 
States of the United States. 

With reference to the products designated as “F. B. Regulators,” 
“KF, B. Tablets,” and “I. B. Relief Compound,” such statements as 
the following are made: 


Ladies Bnd Worry. For Quick Relief use F. B. Regulators when Nature 
fails. Moves suppressed, tardy, absent delays long overdue. Safe. No harm, 
pain, or interference duties. Special: $2 Double Strength by Mail $1. (Plain 
box.) Trial Size 25¢. F. B. Co., R-4, B-66, Dept. 44, Springfield, Missouri. 

* %* * for the treatment of irregular or suppressed Monthly Periods from 
unnatural causes. 

If you are afflicted with Abnormal Menorrhea—that is, unnatural, tardy, 
absent, delayed or suppressed monthly periods—use H'avorite Brand Tablets. 

In almost every case they perform what is expected of them, bringing prompt, 
comforting relief to many anxious, weakened, suffering, discouraged, despondent 
women, even after other treatments and methods fail. We know of nothing 
better. 

The F. B. Tablet Treatment gently quiets the bearing-down pains, stops the 
hot flashes, relieves the blinding, agonizing headaches, soothes and comforts 
unstrung nerves, relieves the congested, feverish, unnatural condition and thus 
brings about regularity and gives healthful strength and freedom to womanly 
organs. 

It is a good idea to start taking the tablets one week before periods are 
due, taking one Tablet each night on going to bed. This will Aid Nature 
to get ready to act. THIN, start full treatment 2 or 3 days before periods 
are due. But, if now delayed, start full treatment at once, following the 
directions faithfully. * * * 

Price: one box, $2.00—or 3 boxes $5.00. Plain wrappers. Postpaid. 

Warning—Beware of all imitation, substitute, or counterfeit goods. Genuine 
I. B. Favorite Brand Tablets are not sold in drug stores or by agents. Order 
direct by mail from: 


F. B. PRODUCTS, R-4, B-66, Springfield, Mo. 


Don’t dread delay, irregularity or painful periods. Use our great successful 
I’. B. Relief Compound. A specially prepared liquid regulator, scientifically 
compounded for Ammenorrhea and Dysmenorrhea—for more than thirty years 
this highly effective formula has given the best of satisfaction. Many women 
prefer liquid to tablets. “Repeat” orders are the best proof of its beneficial 
results. Contains Kava Kaya, Viburnum, Pink Root, Gentian Aloes, Cassia, 
Caraway and other ingredients that make a most palatable preparation. All 
bitterness or nauseating effects usually associated with liquid medicines are 
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eliminated, yet F. B. Relief Compound constitutes, pharmaceutically, one of the 
best Female Regulators on the market. Purely vegetable, does not contain 
dangerous ingredients. Powerful, yet mild in action. No ill after-effects. 
No interference with duties. Full directions enclosed with each bottle. 

A chemical analysis of the said products shows the chemical 
formulae to contain the following substances : 

F. B. Regulator Double XX Formula Tablets contain Ext. Star 
Grass, 14 grain; Ext. Helonias, 4% grain; Ext. Viburnum Opulus, 1 
erain; Ext. Viburnum Prunifolium, 1 grain; Ext. Squaw Vine, % 
grain; Caulophyllin, 44 grain. The tablets are chocolate coated. 

Wesco F. B. Regulator Triple XXX Formula Tablets contain 
Ergotin (Bonjean), 1 grain; Ferrous Sulphate ( Exsiccated), 1 grain; 
Ext. Black Hellebore, 1 grain; Aloes, 1 grain; Oil Savin, 14 grain; 
Ext. Cotton Root, 1 grain. 

The F. B. Relief Compound contains the following chemicals: 
Senna leaves, 24 pounds.; Cascara bark, 10 lbs.; Squaw Vine, 20 lbs. ; 
Blue Cohosh, 8 lbs.; Passiflora, 15 lbs.; Celery seed, 25 lbs.; Juniper 
Berries, 12 lbs.; Poplar bark, 12 lbs.; Poke root, 12 lbs.; Black 
Cohosh, 24 Ibs.; Berberis aqua., 12 lbs. ; Sodium benzoate, 10 lbs. ; 
Buckthorn bark, 12 Ibs.; Salicylic acid, 5 Ibs.; Caramel, 2 gal.; 
Saccharin, 114 lb.; Oil Cinnamon, 9 oz.; Oil Nutmeg, 1 02z.; Phos- 
phoric acid, 8 oz.; Viburnum, 10 Ibs. ; Alcohol, 6 gal.; Water as to 
make 37 gal. 

In said statements set out above and in other statements of like 
import in its advertising, not herein quoted, respondents represent 
that said products are safe, competent, and reliable remedies for all 
delay in the function of the menses; that menstruation is brought 
on in a few hours by the use of said products; that said products 
are harmless and absolutely safe; that they are a general preventive 
of ill health and that they are recommended by famous doctors; that 
they are a remedy for unnatural, sluggish, suppressed irregular and 
delayed periods including painful, fetid, scanty, absent monthly flow 
and other similar troublesome conditions of the menstrual function 
when due to unnatural causes, and that they are effective to tone up 
the generative organs and the whole system and act directly on the 
circulation of the uterus, are effective abortifacients, and will prevent 
conception. 

The products are not effective as competent and reliable treatments 
or remedies for delay in functioning of the menses. Said products 
are not effective as remedies for unnatural, sluggish, suppressed, 
irregular or delayed periods. They are not effective to tone up the 
generative organs or the whole system, and they do not act directly 
on the circulation of the uterus. Neither of said products corrects 
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irregularities, relieve unnatural suppression or reestablish the 
monthly flow. They are not effective as reliable or efficient remedies 
in many of the most stubborn or longstanding causes of unnatural 
suppression of menstruation. Further, said products do not form 
absolutely safe or harmless treatments if taken according to direc- 
tions and are not recommended by famous physicians or generally 
by physicians, are not always effective as abortifacients, will not pre- 
vent conception, and might cause serious injury physically if so used. 

With reference to the products Vagettes and Vagi-Tabs, such 
statements as the following are made in said advertising literature: 

F. B. Vagi-Tabs are the most effective and safe antiseptics, compounded 
in convenient tablet form, and insure immaculate cleanliness for women. They 
are nonpoisonous and will not injure or irritate the mucous membranes. They 
destroy germs, relieve irritation and eliminate offensive odors. * * * 

* * * Every woman, young or old, can and should use this convenient, 
powerful germ destroyer, preventative and corrective of disease. * * * 

A chemical analysis of the products Vagettes and Vagi-Tabs shows 
the chemical formulae to contain the following substances: 

F. B. Vagettes contain Quinine Sulphate, 8 0oz.-100 grain; Boric 
acid, 2 lbs.-400 grain; Po. Alum, 8 oz.-100 grain. Cocoa butter, 8 
Ib.-3 0z.-288 grain; Paraffin, 1 Ib.-200 grain; Chinosol, 2 o0z., makes 
2,880 cones. 

F. B. Vagi-Tabs contain Po. Alum, 3 grain; Zine Sulphate, 3 grain; 
Sodium Sulphate, 2 grain; Mag. Sulphate, 3 grain; Boric acid, 10 
grain; Po. Borax, 4 grain. 

With reference to the products known as F. B. Vagettes and F. B. 
Vagi-Tabs, respondents represent that such products are safe, com- 
petent, and effective preventives of pregnancy; that such products 
are composed of, and contain, medicinal agents which are effective to 
insure health and strength; that they will cause the rapid elimina- 
tion of bacteria; that they act as a preventive of female irregularities; 
that they are effective as a prophylactic; that they are effective as a 
deodorant and act as a competent treatment for subnormal or un- 
healthy conditions peculiar to women. 

The aforesaid representations on the part of respondents are false 
and misleading. In truth and in fact, said products are not safe, 
competent, and effective preventives of pregnancy. Such products are 
not composed of, and do not contain, medicinal agents which are 
effective to insure health and strength to women. Their use will not 
cause the rapid elimination of bacteria and they do not act as pre- 
ventives of female irregularities, and are not effective as prophy- 
lactics or germicides. Said preparations are not effective in the 
prevention of venereal or other diseases. They cannot always be used 
safely without fear of harmful after effects or other injury. Fur- 
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ther, said preparations are not effective as deodorants and do not act 
as competent treatments for subnormal or unhealthy conditions 
peculiar to women. . 

Par. 6. There are among respondents’ competitors in commerce, as 
herein set. out, those who do not in any way misrepresent the nature 
or character of their products, and who do not make use of any of 
the mislezding representations herein set out, or make any other mis- 
representations with respect to the therapeutic value of their respec- 
tive products. 

Par. 7. The use by the respondents of the aforesaid statements 
and representations, and others similar thereto not herein detailed, 
has had, and now has, a capacity and tendency to confuse, mislead, 
and deceive members of the public into the mistaken and erroneous 
beliefs that respondents’ representations as to the properties and 
therapeutic effects of each of said preparations are true and that 
such representations represent the true facts as to the properties 
and therapeutic values of said preparations. The representations by 
suggestion and innuendo as to the uses of respondents’ preparations 
as abortifacients and contraceptives, respectively, merely serve as 
added inducements for their purchase and give an added sales appeal. 

As a result of the use of such representations, members of the 
purchasing public have purchased substantial quantities of respond- 
ents’ various preparations in and on account of the erroneous and 
mistaken beliefs induced by the acts, practices, and representations 
of respondents and trade has been diverted unfairly to the respond- 
ents from competitors who are engaged in the sale of similar prep- 
arations or other preparations adapted and used for the legitimate 
purposes for which respondents recommend their said preparations 
and who truthfully represent the properties and therapeutic values of 
their respective products. 


CONCLUSION 


The aforesaid acts and practices of respondents, R. E. Leader- 
brand and Gladys M. Leaderbrand, partners trading as F. B. Prod- 
ucts Co. and F. B. Drug Co., are all to the prejudice and injury of 
the public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer in which re- 
spondents admit all material allegations of fact as set forth in said 
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complaint and upon testimony and other evidence taken in support 
of the allegations of the complaint before Arthur F. Thomas, an 
examiner of the Commission theretofore duly designated by it, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondents, R. E. Leaderbrand and Gladys 
M. Leaderbrand, partners trading as F. B. Products Co. and F. B. 
Drug Co., or trading under any other name, their representatives, 
agents, and employees, in connection with the offering for sale and 
sale and distribution of various pharmaceutical tablets, compounds 
and preparations designed and intended for so-called feminine hy- 
giene use, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing, directly or by im- 
plication : 

1. That said pharmaceutical preparations now designated as “F. B. 
Regulator,” “F. B. Tablets,” and “F. B. Relief Compounds,” or any 
other preparations composed of substantially the same ingredients 
or possessing the same or similar properties, whether sold under those 
names or under any other names, form safe, competent or reliable 
cures, remedies, or effective treatments for delayed, sluggish, painful 
or suppressed menstruation, or for menstrual disorders generally; 
that said preparations are effective to tone up the generative organs, 
or the whole system; that said preparations are abortifacients or com- 
petent and effective contraceptives; or that said preparations are safe 
and harmless and produce no bad after effects or other injury. 

2. That said pharmaceutical preparations now designated as “F. B. 
Vagettes” and “F. B. Vagi-Tabs,” or any other preparations com- 
posed of substantially the same ingredients or possessing the same 
or similar properties, whether sold under those names or under any 
other names, constitute effective, potent or powerful germicides under 
the conditions of use for so-called feminine hygiene purposes; that 
said preparations are effective in the prevention of venereal or other 
diseases or are effective as prophylactics; that said preparations are 
positive, dependable contraceptives; that said preparations serve as 
competent and effective deodorants; or that said preparations may be 
used safely and without fear of harmful after effects or other injury. 

It is further ordered, That the respondents, R. E. Leaderbrand and 
Gladys M. Leaderbrand, partners trading as F. B. Products Co. and 
K, B. Drug Co., shall, within 30 days after service upon them of 
this order, file with the Commission a report in writing, setting forth 
in detail the manner and form in which they have comphed with 
this order. 
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In THE MATTER OF 


NORTHWESTERN YEAST COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3365. Complaint, Mar. 30, 1938—Decision, Dec. 18, 1938 


Where a corporation engaged in the manufacture of “Yeast Foam Tablets” and 


(a) 


(0) 


“Animal-Poultry Yeast Foam,” and in the distribution and sale thereof to 
purchasers in other States and in the District of Columbia, in substantial 
competition with those engaged in similar sale and distribution of similar 
preparations or those designed and intended for similar usage, and includ- 
ing those who do not in any way misrepresent the efficacy or therapeutic 
values of their products; in advertisements distributed by the mail and 
otherwise, calculated to and intended to induce purchase of its said prepa- 
rations in commerce— 

Represented that the typical every-day diet was deficient in vitamin B, 
and that use of said tablets would correct skin troubles, eruptions, blemishes, 
and bad eolor, rid one of cathartic habit, and restore one’s digestive and 
eliminative system to a normal healthy functioning, and eliminate body 
poisons and waste, and stimulate intestinal action, restore energy and 
relieve headaches, and tone up nerves and muscles referred to, strengthen 
digestion and promote more regular elimination, and would exert effect 
with respect to cleansing or purifying the blood stream and increase body 
weight; and 

Represented that use of its said “Animal-Poultry Yeast Foam” would 
have effect of cleansing and purifying the blood stream and would help 
a dog to get all nourishment from his food, and aid him in his digestion 
and assimilation thereof, and result in his having stronger bones, slick 
glossiness of coat, and immunity from germs and diseases, and that feed- 
ing of said preparation to chickens would cause coccidiosis and other intes- 
tinal diseases to disappear ; 


Facts being (1) true therapeutic benefits and value of said two preparations 


were limited to those of a mild laxative, the supplying of the vitamin B 
complex in diets deficient therein, the stimulating of leucocyte formation 
and of the appctite, if impaired by insufficient supply of vitamin B com- 
plex, and of flow of secretions from glands of digestive tract, but not to 
stimulating or activating the glands in other parts of the body, (2) typical 
every-day diet is not deficient in vitamin B, and use of said tablets would 
not, except to limited extent and as above indicated, aid with respect to 
skin troubles, etc., increase in body weight, or otherwise bring about results 
claimed, and (3) use of said “Yeast Foam” would not accomplish results 
claimed, other than, or except in, aiding dogs’ digestion, ete., in cases 
where vitamin B was deficient or there was deficiency in enzymes in 
digestive secretions or, as respects said claim for poultry, have any more 
effect than acting as possible aid in combating such or other intestinal 


diseases ; 


With effect of misleading and confusing substantial portion of purchasing 


public with respect to true therapeutic values of said preparations or 
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products, and with result that such public was induced to purchase, and 
did purchase, its said products, and thereby diverted trade to it from those 
of its competitors who do not misrepresent the efficacy and therapeutic values 
of their preparations: ne 
Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
Mr. Fletcher G. Cohn for the Commission. 7 
Mr. J. Robert Sherrod, of Washington, D. C., and Tenney, Hard- 
ing, Sherman & Rogers, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Northwestern 
Yeast Co., hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent is a corporation organized and existing 
under the laws of the State of Illinois, with its principal office and 
place of business located at 1750 North Ashland Avenue, in the city 
of Chicago, in the State of Illinois. Respondent is now, and has 
been for some time, engaged in the business of making, distributing, 
and selling in commerce, as hereinafter set out, certain preparations 
known as “Yeast Foam Tablets” and “Animal-Poultry Yeast Foam.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused said preparations, when sold, to be transported 
from its office and place of business in the State of Illinois to pur- 
chasers thereof located at various points in States of the United 
States other than the State from which said shipments are made and 
in the District of Columbia. There is now and has been during all 
the times herein mentioned a constant current of trade in commerce 
in the aforementioned preparations sold by the respondent between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business, respondent is and 
has been in substantial competition with other corporations, per- 
sons, firms, and partnerships, engaged in the manufacture, sale, and 
distribution between and among the various States of the United 
States and in the District of Columbia, of products intended for 
the uses for which respondent has represented, and still represents, 
its said preparations to be beneficial. 
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Par. 4. In the course and conduct of its business as aforesaid, 
respondent has disseminated, still disseminates, has caused to be 
disseminated, and still causes to be disseminated in said commerce, 
advertisements by United States mail and other means, for the pur- 
pose of inducing and which were and are likely to induce, directly 
and indirectly, the purchase of its aforesaid preparations in said 
commerce. Among said advertisements are and have been the 
following: 


TO END SKIN TROUBLES—Try This Improved Pasteurized Yeast. 

Thousands have found in Yeast Foam Tablets a pleasant, easy way to correct 
skin troubles caused by digestive sluggishness. 

Your digestion slows up. Body poisons cause ugly eruptions and bad color. 
Yeast Foam Tablets supply the vitamin B complex needed to correct this condi- 
tion. 

It should quickly restore your digestive and eliminative system to normal, 
healthy function. 

Doctors now know that in many cases the real cause of constipation is a 
shortage of the vitamin B complex. This precious factor is sadly deficient in the 
typical everyday diet. In many foods it is entirely lacking. When this factor 
is ndded to the diet in sufficient amounts, constipation goes. Elimination again 
becomes regular and complete. 

ENERGY RETURNS, HEADACHES GO—With the true cause of your consti- 
pation corrected, you will be rid of the evil cathartic habit. Your energy will 
revive. , Headaches will go. Your skin will be clearer and fresher. 

GET RELIEF FROM THESE TROUBLES—NOW—1. SKIN BLEMISHES— 
2. CONSTIPATION—3. INDIGESTION—4. RUN DOWN CONDITION. 

Stimulates intestinal action and helps to free the body of poisons. 

Yeast Foam Tablets help restore natural digestive and eliminative functions 
without irritation. Rich in needed tonic elements, this pleasant, pasteurized 
yeast has banished constipation, headaches and other symptoms for thousands— 
bringing back the normal healthy glow of the skin—the natural pep—and the 
surging energy of buoyant health ! 

A CLEARER, SMOOTHER SKIN FOR YOU, TOO! In case after case, 
pimples, blotches, muddiness and other common skin troubles are caused by a 
sluggish system. Poisons, accumulating in the body, cause the skin to lose 
color and break out in ugly eruptions. Thousands have found that Yeast Foam 
Tablets correct this condition. 

These pleasant tablets supply rich stores of precious elements which 
strengthen the digestive system, stimulate intestinal action and act to free the 
body of wastes. 

With the true cause of your trouble corrected, pimples and other common 
skin troubles disappear. Your skin becomes clearer and smoother, your com- 
plexion fresh and glowing. And your whole system is benefited so that you feel 
better as well as look better. 

Their rich stores of precious corrective elements will quickly help to rid your 
system of the poisons which so often cause bad skin. 

End skin troubles with Dry Yeast—It Supplies More of Element that tones up 
digestive tract and ends cause of many complexion faults—Hasy to eat. 

Quickly tones up the intestinal nerves and muscles, strengthens digestion, 
‘ promotes more regular elimination. 
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To win the beauty that can be yours ... to have the soft, lovely skin that 
attracts and holds men—you must rid your system of these poisons at once. 

Let Yeast Foam Tablets help rid your system, too, of the poisons which are 
the real cause of so many unsightly skins. This pasteurized yeast is rich in 
precious natural elements which often stimulate sluggish digestive organs— 
help to restore natural elimination—and thus cleanse the system of beauty- 
destroying wastes. 

It tends to strengthen and tone intestinal organs... Helps rid the body 
easily and naturally of poisonous wastes. 

If you want healthier, fast-growing chicks, send for this free book today. It 
tells all about the amazing results you can get simply by fermenting your 
regular mash with Animal-Poultry Yeast Foam. Coccidiosis and other intesti- 
nal diseases should disappear. Your birds should mature 4 to 6 weeks earlier! 

A little of this live yeast, added to the daily ration, increases digestibility and 
assimilation of food. By combating stomach disorders, keeping the intestinal 
tract clear, and assuring proper bowel action, Animal-Poultry Yeast Foam 
improves your dog’s general health and produces that slick glossiness of coat 
which indicates top condition. Summer skin disorders, constipation, diarrhoea 
should no longer be a problem. Give your dog the EXTRA benefits of fermen- 
tation. 

Rich in natural enzymes, it helps break down food particles—helps the dog 
get All the nourishment from the feed—helps him USE it. The result is more 
vitality—stronger bones and bodies. Fur becomes thick and satiny; Skin 
clearer. Appetites improve. Spirits rise. And since this LIVE yeast keeps 
intestines clear and healthy, worms and diseases are rare. 


Par. 5. In truth and in fact: 

1. Yeast Foam is not “pasteurized,” as that word is ordinarily used; 

2. At most, the benefits of Yeast Foam and Animal-Poultry Yeast 
Foam are limited to that of a mild laxative, to the supplying of 
vitamin B complex in diets deficient in such vitamin, and to the stimu- 
lation of leucocyte formation ; 

3. The typical every-day diet is not deficient in vitamin B; 

4, The use of Yeast Foam will not correct skin troubles, eruptions, 
blemishes, or bad color; 

5. The use of Yeast Foam will not rid one of a cathartic habit; 

6. The use of Yeast Foam, at most, will not restore one’s digestive 
and eliminative system to normal, healthy functioning unless such 
condition is due to a deficiency of the vitamin B complex; 

¢. The use of Yeast Foam, at most, will not eliminate body poisons 
and wastes unless same are due to a deficiency of the vitamin B 
complex ; 

8. The use of Yeast Foam, at most, will not stimulate intestinal 
action, restore energy or relieve headaches unless same are due to 
constipation ; 

9. The use of Yeast Foam, at most, will not tone up the intestinal 
nerves and muscles, strengthen digestion and promote more regular 
elimination unless same are due to constipation; 
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10. The use of Yeast Foam will not rid one’s system of the poisons 
which prevent ladies from having a soft, lovely skin that attracts 
and holds men ; 

11. The use of Animal-Poultry Yeast Foam will not help a dog get 
“all” the nourishment from his food; 

19. The use of Animal-Poultry Yeast Foam will not result in a 
dog’s having stronger bones, nor will it produce slick glossiness of 
coat, or immunity from worms and diseases ; 

13. The feeding of Animal-Poultry Yeast Foam to chickens will 
not cause coccidiosis or other intestinal diseases to disappear. 

Par. 6. For the reasons stated in paragraph 5 hereof, said respond- 
ent’s advertisements described in paragraph 4 hereof are false and 
misleading, were and are calculated to, and had and now have a 
tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that all said advertisements 
are true. Further, as a true consequence of the mistaken and errone- 
ous beliefs induced by said advertisements of respondent, a substantial 
number of the consuming public has purchased a substantial volume 
of respondent’s preparations with the result that trade has been 
unfairly diverted to the respondent from its competitors, and sub- 
stantial injury has been, and is now being done by respondent to its 
said competitors in the commerce hereinbefore described. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 30th day of March 1938, issued 
and, on the 31st day of March 1938, served its complaint in this pro- 
ceeding upon said respondent, Northwestern Yeast Co., charging it 
with the use of unfair methods of competition in commerce in violation 
of the provisions of said act. On the 9th day of May 1938, the re- 
spondent filed its answer in this proceeding. Thereafter, a stipulation 
was entered into whereby it was stipulated and agreed that a state- 
ment of facts signed and executed by the respondent and W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, subject to the ap- 
proval of the Commission, may be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the com- 
plaint or in opposition thereto, and that the said Commission may pro- 

‘ceed upon the said statement of facts to make its report, stating its 
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findings as to the facts and its conclusion based thereon and enter its 
order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said corapbene 
answer and stipulation, said stipulation having been approved, accepted 
and filed, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois, with its prin- 
cipal office and place of business located at 1750 North Ashland Ave., 
in the city of Chicago, in the State of Illinois. Respondent is now, 
and has been for some time, engaged in the business of making, dis- 
tributing, and selling in commerce as hereinafter set out, certain prepa- 
rations known as “Yeast Foam Tablets” and “Animal-Poultry Yeast 
Foam.” 

Par. 2. Respondent, being engaged in business as aforesaid, causes 
and has caused said preparations, when sold, to be transported from 
its office and place of business in the State of Illinois to purchasers 
thereof in other States of the United States and in the District of 
Columbia. Respondent maintains, and has maintained, a course of 
trade in the aforesaid preparations sold by it in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business, respondent is, and 
has been, in substantial competition with other corporations, and 
with persons, firms, and partnerships engaged in the sale and dis- 
tribution of similar preparations or other products designed and 
intended for similar usage in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent has disseminated, or caused to be disseminated in commerce 
among and between the various States of the United States and in 
the District of Columbia, representations through the use of adver- 
tisements distributed by the United States mail and by other means, 
for the purpose of inducing and which were and are likely to induce, 
directly and indirectly, the purchase of its aforesaid preparations in 
said commerce; among said representations have been the following: 

TO END SKIN TROUBLES—Try This Improved Pasteurized Yeast. 


Thousands have found in Yeast Foam Tablets a pleasant, easy way to correct 
skin troubles by digestive sluggishness. 
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Your digestion slows up. Body poisons cause ugly eruptions and bad color. 
Yeast Foam Tablets supply the vitamin B complex needed to correct this 
condition. 

It should quickly restore your digestive and eliminative system to normal, 
healthy function. 

Doctors now know that in many cases the real cause of constipation, is a 
shortage of the vitamin B complex. This precious factor is sadly deficient in 
the typical everyday diet. In many foods it is entirely lacking. When this 
factor is added to the diet in sufficient amounts, constipation goes. Hlimination 
again becomes regular and complete. 

ENERGY RETURNS, HEADACHES GO—With the true cause of your con- 
stipation corrected, you will be rid of the evil cathartic habit. Your energy 
will revive. Headaches will go. Your skin will be clearer and fresher. 

Get relief from these troubles—now—1. Skin blemishes—2. Constipation— 
3. Indigestion—4. Run down condition. 

Stimulates intestinal action and helps to free the body of poisons. 

Yeast Foam Tablets help restore natural digestive and eliminative functions 
without irritation. Rich in needed tonic elements, this pleasant, pasteurized 
yeast has banished constipation, headaches and other symptoms for thou- 
sands—bringing back the normal healthy glow of the skin—the natural pep— 
and the surging energy of buoyant health! 

A CLEARER, SMOOTHER SKIN FOR YOU, TOO! In case after case, 
pimples, blotches, muddiness and other common skin troubles are caused by a 
sluggish system. Poisons, accumulating in the body, cause the skin to lose 
color and break out in ugly eruptions. Thousands have found that Yeast Foam 
Tablets correct this condition. 

These pleasant tablets supply rich stores of precious elements which 
strengthen the digestive system, stimulate intestinal action and act to free the 
body of wastes. 

With the true cause of your trouble corrected, pimples and other common skin 
troubles disappear. Your skin becomes clearer and smoother, your complexion 
fresh and glowing. And your whole system is benefitted so that you feel better 
as well as look better. 

Their rich stores of precious corrective elements will quickly help to rid your 
system of the poisons which so often cause bad skin. 

End skin troubles with Dry Yeast—It Supplies More of Hlement that tones 
up digestive tract and ends cause of many complexion faults—Easy to eat. 

Quickly tones the intestinal nerves and muscles, strengthens digestion, pro- 
motes more regular elimination. 

To win the beauty that can be yours... to have the soft, lovely skin that 
attracts and holds men—you must rid your system of these poisons at once. 

Let Yeast Foam Tablets help rid your system, too, of the poisons which are 
the real cause of so many unsightly skins. This pasteurized yeast is rich in 
precious natural elements which often stimulate sluggish digestive organs—help 
to restore natural elimination—and thus cleanse the system of beauty-destroying 
wastes. 

It tends to strengthen and tone intestinal organs... helps rid the body 
easily and naturally of poisonous wastes. 

If you want healthier, fast-growing chicks, send for this free book today. It 
tells all about the amazing results you can get simply by fermenting your 
regular mash with Animal-Poultry Yeast Foam. Coccidiosis and other intestinal 
diseases should disappear. Your birds should mature 4 to 6 weeks earlier ! 
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A little of this live yeast, added to the daily ration, increases digestibility and 
assimilation of food. By combating stomach disorders, keeping the intestinal 
tract clear, and assuring proper bowel action, Animal-Poultry Yeast Foam im- 
proves your dog’s general health and produces that slick glossiness of coat 
which indicates top condition. Summer skin disorders, constipation, diarrhea 
should no longer be a problem. Give your dog the EXTRA benefits of 


fermentation. 
Rich in natural enzymes, it helps break down food particles—helps the dog 


get ALL the nourishment from the feed—helps him USE it. The result is more 
vitality—stronger bones and bodies. Fur becomes thick and satiny ; skin clearer. 
Appetites improve. Spirits rise. And since this LIVE yeast keeps intestines 
clear and healthy, worms and diseases are rare. 

Par. 5. To date, the true therapeutic benefits and value of Yeast 
Foam Tablets and Animal-Poultry Yeast Foam are limited to that of 
a mild laxative, to the supplying of the vitamin B complex in diets 
deficient in such vitamin, to the stimulating of leucocyte formation, 
to the stimulating of the appetite if impaired by an insufficient supply 
of the vitamin B complex, and to the stimulating of the flow of 
secretions from the glands of the digestive tract (but not to the stimu- 
lating or activating of glands in other parts of the body). 

The typical every-day diet is not deficient in vitamin B. 

The use of Yeast Foam Tablets will not correct skin troubles, 
eruptions, blemishes, or bad color unless such conditions are due to an 
insufficient supply of the vitamin B complex or the other nutritional 
essentials contained in yeast or to gastro-intestinal irregularities 
which may be corrected by the use of yeast. 

The use of Yeast Foam Tablets will not rid one of the cathartic 
habit, except in so far as the use of yeast may be helpful as a mild 
laxative. 

The use of Yeast Foam Tablets will not restore one’s digestive and 
eliminative system to normal, healthy functioning unless such condi- 
tion is due to a deficiency of the vitamin B complex. 

The use of Yeast Foam Tablets will not eliminate body poisons 
and wastes unless the faulty elimination is due to a deficiency of the 
vitamin B complex. . 

The use of Yeast Foam Tablets will not stimulate intestinal action, 
restore energy or relieve headaches, except in those cases due to con- 
stipation resulting from a vitamin B complex deficiency. 

The use of Yeast Foam Tablets will not tone up the intestinal nerves 
and muscles, strengthen digestion, and promote more regular elimina- 
tion except in those cases of constipation resulting from a vitamin B 
complex deficiency. 

The use of Yeast Foam Tablets or Animal-Poultry Yeast Foam has 
no direct effect on cleansing or purifying the blood stream, except inso- 
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far as the said preparations may indirectly increase the number and 
quality of both red and white blood corpuscles in those cases where the 
digestive, assimilating or eliminating processes are defective because 
of a lack of a sufficient amount of the vitamin B complex or of such 
nutritional essentials as are contained in said preparations. 

The use of Yeast Foam Tablets will not increase body weight unless 
the weight deficiency is due to a loss of appetite occasioned by a de- 
ficiency of the vitamin B complex. 

The use of Animal-Poultry Yeast Foam will not help a dog get 
“ALL the nourishment from the feed.” 

The use of Animal-Poultry Yeast Foam may aida dog in his diges- 
tion and assimilation of food in those cases where there is deficiency of 
the vitamin B complex in the diet or enzymes in the digestive secre- 
tions. 

The use of Animal-Poultry Yeast Foam will not result in a dog’s 
having stronger bones, nor will it produce slick glossiness of coat or 
immunity from germs and diseases. 

The feeding of Animal-Poultry Yeast Foam to chickens will not 
cause coccidiosis or other intestinal diseases to disappear; however, its 
use may be helpful in combating these conditions. 

Yeast Foam Tablets are pasteurized, but Animal-Poultry Yeast 
Foam is not pasteurized, as that word is ordinarily used. 

Par. 6. There are among the competitors of respondent as men- 
tioned in paragraph 3 hereof, persons, firms, and partnerships engaged 
in the sale and distribution of preparations or products similar to 
those of respondent and which are designed and intended for similar 
usages, who do not in any way misrepresent the efficacy or therapeutic 
values of their preparations or products. 

Par. 7. The acts and practices of respondent in making the repre- 
sentations hereinabove detailed in connection with the sale and distri- 
bution of Yeast Foam Tablets and Animal-Poultry Yeast Foam in 
commerce between and among the various States of the United States 
and in the District of Columbia, have had a tendency and capacity to 
mislead and confuse, and have, misled and confused, a substantial 
portion of the purchasing public with respect to the true therapeutic 
values of said preparations or products, and as a result thereof, the 
said purchasing public has been induced to purchase and has purchased 
respondent’s preparations or products, thereby diverting trade to the 
respondent from those of its competitors who do not misrepresent the 
efficacy and therapeutic values of their preparations or products. 

185514"—40—vo, 2787 
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The aforesaid acts and practices of the respondent, Northwestern 
Yeast Co., are to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent 
and a stipulation entered into by and between the respondent and 
W. T. Kelley, Chief Counsel for the Federal Trade Commission, 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondent and W. T. Kelley, Chief Counsel for 
the Federal Trade Commission, might be taken as the facts in this 
proceeding and in lieu of testimony in support of the charges stated 
in the complaint or in opposition thereto, which stipulation was ap- 
proved by the Commission, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Northwestern Yeast Co., its 
successors and assigns, officers, representatives, agents and employees, 
directly or indirectly, or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of its 
preparations or products now designated as “Yeast Foam Tablets” 
and “Animal-Poultry Yeast Foam” or any other preparations or 
products, composed of like or similar ingredients or possessing like or 
similar properties, whether sold under these names or other names, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing directly or indirectly: 

1. That the benefits of said preparations or products are more than: 

(a) a mild laxative, 

(b) the supplying of the vitamin B complex in diets deficient 
in such vitamins, 

(c) the stimulating of leucocyte formation, 

(d) the stimulating of the appetite if same is impaired by an in- 
sufficient supply of the vitamin B complex, 

(e) the stimulating of the flow of secretions from the glands of 
the digestive tract, but not the stimulating or activating of 
glands in other parts of the body, 

unless and until competent medical authority has shown said prepara- _ 
tions or products to have additional therapeutic values; 
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2. That the typical every-day diet in general is deficient in 
vitamin B; 

3. That the use of Yeast Foam Tablets will correct skin troubles, 
eruptions, blemishes, or bad color unless such conditions are due to an 
insufficient supply of the Vitamin B complex, or to such other nu- 
tritional essentials as are contained in yeast or are due to gastro- 
intestinal irregularities which may be corrected by the use of yeast; 

4. That the use of Yeast Foam Tablets will rid one of the cathartic 
habit except insofar as the use of yeast may be helpful as a mild 
laxative ; 

5. That the use of Yeast Foam Tablets will restore one’s digestive 
and eliminative system to normal healthy functioning unless such 
condition is due to a deficiency of the vitamin B complex; 

6. That the use of Yeast Foam Tablets will eliminate body poisons 
and waste unless the faulty elimination is due to a deficiency in the 
vitamin B complex; 

7. That the use of Yeast Foam Tablets will stimulate intestinal 
action, restore energy, or relieve headaches, except in those cases due 
to constipation resulting from a vitamin B complex deficiency ; 

8. That the use of Yeast Foam Tablets will tone up the intestinal 
nerves and muscles, strengthen digestion, and promote more regular 
elimination, except in those cases of constipation resulting from a 
vitamin B complex deficiency ; 

9. That the use of Yeast Foam Tablets or Animal-Poultry Yeast 
Foam has any direct effect on cleansing or purifying the blood stream, 
except in so far as the said preparations may indirectly increase the 
number and quality of both red and white blood corpuscles in those 
cases where the digestive, assimilating or eliminating processes are 
defective because of a lack of a sufficient amount of the vitamin B 
complex or of such nutritional essentials as are contained in said 
preparations; 

10. That the use of Yeast Foam Tablets will increase body 
weight unless the weight deficiency is due to a loss of appetite occa- 
sioned by a deficiency of the vitamin B complex; 

11. That the use of Animal-Poultry Yeast Foam will help a dog 
get “all” the nourishment from his food; 

12. That the use of Animal-Poultry Yeast Foam will aid a dog in 
his digestion and assimilation of food except that it may aid in those 
cases where there is a deficiency of the vitamin B complex in the diet 
or a deficiency of the-enzymes in the digestive secretions; 

13. That the use of Animal-Poultry Yeast Foam will result in a 
dog’s having stronger bones, a slick glossiness of coat or immunity 
from germs or diseases; 
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14. That the feeding of Yeast Foam to chickens will cause coc- 
cidiosis or other intestinal diseases to disappear ; 

15. That the feeding of Animal-Poultry Yeast Foam to chickens | 
will have any more effect than acting as a possible aid in combating 
coccidiosis or other intestinal diseases. 

It is further ordered, That the respondent shall, within 60 days 
after-service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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JOSIAH L. JONES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3450. Complaint, June 2, 1988—Decision, Dec. 13, 1938 


Where an individual engaged in manufacture, distribution, and sale of so- 
ealled ‘“Venereal Air Syringe,’ in substantial competition with others 
engaged in sale and distribution of similar appliances and appliances 
intended and designed for similar use, in commerce among the various 
States and in the District of Columbia, and including those who do not 
in any way misrepresent the character and nature of their products, nor 
effect thereof; in advertising and describing his said product in bulletins, 
pamphlets, circulars, labels, and folders distributed among prospective 
customers— 

Represented that use thereof protected women against pregnancy, and acted 
as a deodorant, and constituted a competent and effective remedy, cure, 
or treatment for ills and diseases peculiar to women, including leucorrhea, 
inflamed membranes, vaginal and pelvic inflammation, and nervous con- 
ditions, and would insure health and youth to women, and might be used 
by them safely and without deleterious effects, facts being it was not 
generally effective for aforesaid purposes and would not act as above set 
forth, nor accomplish said results, and was not a treatment for all sub- 
normal and unhealthful conditions as above represented, would not pre- 
vent nervousness, and had potentialities of death to user, and statements 
made by him on direction slips, circulars, and in advertising thereof were 
false and fraudulent and applied to said article knowingly and in reckless 
and wanton disregard of their truth or falsity ; 

With effect of misleading and deceiving members of the purchasing public into 
erroneous belief that said representations were true and into purchase of 
his said appliance on account of such erroneous belief, and of diverting trade 
unfairly to him from competitors who do not misrepresent their products: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Edward E. Reardon, trial examiner. 
Mr, William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Josiah L. Jones, 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 
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Paracrapy 1. Respondent, Josiah L. Jones, is engaged in the manu- 
facture, and in the sale and distribution thereof in commerce, as 
herein described of a certain appliance which he describes as a 
' “Venereal Air Syringe.” His place of business is located at 824 
Central Avenue, St. Petersburg, Fla. Said product is composed of a 
rubber bulb with an outlet or neck. Within said neck is a check 
valve and fitted over the exterior of said neck is a nipple for the 
purpose of being placed in a receptacle containing a solution. There 
is attached to said valve a syringe tube and air vent tube which is 
inserted through the vagina into the uterus and having at its extreme 
end small openings for the release of the solution. 

The respondent causes said product, when sold, to be transported 
from his aforesaid place of business in the State of Florida, or from 
other points, to purchasers and customers located in States other than 
the State from which said shipments originate and in the District of 
Columbia. Respondent maintains a course of trade in said product 
so manufactured and sold by him in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of said business as herein de- 
scribed, respondent has been and is in competition in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia with corporations, partnerships, firms, and other 
individuals engaged in the sale and distribution of products which 
are advertised, intended, designed, and used for the purposes for 
which the respondent recommends his said product. 

Par. 3. For the purpose of inducing the purchase by members of 
the public of the product or contrivance known as the “Venereal Air 
Syringe,” respondent has made use of various means and ways of 
advertising said product, among which is the interstate distribution 
of booklets, pamphlets, and circulars. Some of respondent’s adver- 
tising literature makes certain representations as to the efficacy of 
the product. On the frontispiece of a typical pamphlet, which pur- 
ports to be copyrighted by the respondent, the following title and 
table of contents appear: 


LADIES 
THE TRUTH 
about 
LIFE, BIRTH CONTROL 
and 


FEMININE HYGIENE 
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What Causes Sexual Desire? 

Caution against haphazard methods of Birth Control. 

What takes place during Sexual Intercourse? 

What is Menstruation? And clearly showing the beginning of life. 

What are the Whites, and how are they cleared up? 

And showing the causes, and beginnings of Disease. 

Instructions for the use of The Venereal Air Syringe for the prevention of 
disease, and pregnancy while the womb is being built up in preparation for 
healthy normal child birth. 

Added information concerning certain methods, and showing why they are 
not reliable. 


Sold by 
(Dealers, Druggists or Doctor stamp name and address here) 
(Copyright 1937 by Josiah L. Jones.) 


In referring to the product in the aforesaid pamphlet and other 
advertising, such statements as the following appear: 


INSTRUCTIONS FOR THE USE OF 
THE “VENERBPAL AIR SYRINGE” 


This instrument is sold to you for prevention purposes only. If YOU ARE 
ALREADY PREGNANT DON’T USE IT FOR IT IS DANGEROUS * * *. 

* * * Be sure that you insert it into the womb, and do not use any force 
at all. Don’t hurry or get excited; just take your time and be eareful not to 
hurt yourself. 

* * * You cannot afford to go to a doctor every few days for him to keep 
you cleaned out and as THE VENEREAL AIR SYRINGE is the only known 
method for you to keep your own womb in a clean, healthy, active stage, and to 
prevent conception until you are prepared and ready for it, get one right away 


and use it. 
There are quite a few so-called BIRTH CONTROL remedies on the market, 


but AFTER INTERCOURSE IS ALWAYS TOO LATE TO USE THEM, and 
beforehand, or at the time, they are so much bother that you often neglect to 
use them, and as none of them tend to prevent disease to any great extent, 
when you do use them to prevent pregnancy, you use them and HOPE they 
will work. With the VENEREAL AIR SYRINGE, you absolutely know that. 
you can thoroughly clean yourself. 

Said literature is illustrated with pictures of the generative and 
other organs of the female anatomy in making the said claims as to 
the efficacy of said product or contrivance. 

Through said statements, together with other statements and repre- 
sentations not herein set out with respect to said product, and in his 
general advertising, respondent represents directly and through im- 


plication, that : 
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Said device is generally effective as a preventative against con- 
ception and pregnancy. 

Said device will act as a prophylactic in cases of vaginal dis- 
charges, such as leucorrhea (whites), and other female irregularities 
and is a general preventative against disease. 

Said device will insure health to females and aid them in retaining 
their youth. 

Said device acts as a deodorant and will cause the rapid elimina- 
tion of all bacteria from the system. 

Said device is generally safe to use and is a general and effective 
treatment for all subnormal and unhealthful conditions of the uterus, 
vagina, and will prevent nervousness, pain, discomfort, burning 
sensation, and mental depression generally. 

Par. 4. In truth and in fact, each and all of the aforesaid state- 
ments and representations are false and grossly misleading. The 
product or contrivance, described herein, is not generally effective as 
a preventative against conception and pregnancy. It will not act as 
a prophylactic in cases of vaginal discharge, such as leucorrhea 
(whites) and other female irregularities and is not a general pre- 
ventative against disease. The said product will not insure health 
to females and will not aid them in retaining their youth; nor will 
it act as a deodorant nor cause rapid elimination of all bacteria from 
the system. It is not an effective treatment for any subnormal and 
unhealthy conditions of the uterus and vagina, nor will it prevent 
nervousness, pain, discomfort, burning sensation, and mental depres- 
sion generally. Further, said device is not safe to use, and it has 
potentialities for producing serious injury to the users thereof. 

Par. 5. The so-called “Venereal Air Syringe,” herein described, 
when manufactured, advertised, and distributed, is then and there 
misrepresented to the public in that the statements, designs, and 
advice regarding the therapeutic, curative, and other benefits and 
effects thereof borne on the direction slip, circulars, and in the adver- 
tising, as aforesaid, are false and fraudulent and the same are applied 
to said articles in reckless and wanton disregard of their truth or 
falsity. 

Par. 6. There are among respondent’s competitors in commerce, as 
herein described, many who do not in any way misrepresent the char- 
acter and nature of their respective businesses and who do not mis- 
represent in any way the nature, character, and efficacy of their 
respective products, ‘and who do not make use of any of the mislead- 
ing and deceptive representations herein set out or make others 
similar thereto. | 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
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his product and the effectiveness of said product or contrivance for 
preventing, curing, treating, or relieving the diseases, ailments, afflic- 
tions, and conditions of the human body herein named, in offering 
for sale and selling his said product was, and is, calculated to, and 
had, and now has, a tendency and capacity to mislead a substantial 
portion of the purchasing public into the erroneous belief that all of 
said representations are true and that said product will, in truth, 
accomplish the results claimed. Further, as a direct consequence of 
the mistaken and erroneous beliefs, induced by the acts and represen- 
tations of the respondent, as hereinabove detailed, a number of the 
consuming public has purchased a substantial volume of respondent’s 
product with the result that trade has been unfairly diverted to the 
respondent from competitors likewise engaged in the business of dis- 
tributing and selling similar products or other products designed, 
intended, and sold for use in the cure, relief, treatment, or preven- 
tion of the various diseases, ailments, afflictions, and conditions named 
herein, and who truthfully represent the effectiveness of their respec- 
tive products. Asa result thereof, injury has been, and is now being, 
done by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 8. The above alleged acts and practices of respondent are all 
to the prejudice of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frxprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 2, 1938, issued, and on June 
4, 1938, served its complaint in this proceeding upon respondent, Jo- 
siah L. Jones, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of fact set forth in 
gaid complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and substitute answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 
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Paracraru 1. The respondent Josiah L. Jones is an individual 
with his principal place of business located at 824 Central Avenue, 
St. Petersburg, Fla., and is engaged in the business of manufacturing, 
distributing, and selling a certain appliance which he calls “Venereal 
Air Syringe.” 

Par. 2. The respondent causes said appliance to be transported 
from his place of business in the State of Florida to purchasers 
thereof in various States other than the State of Florida and in the 
District of Columbia, and maintains, and for more than a year last 
past has maintained, a course of trade and commerce in said ap- 
pliance so sold and distributed between the State of Florida and 
various other States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of said business, respondent has 
been and is in substantial competition with other individuals and 
with firms, corporations, and partnerships engaged in the sale and 
distribution of similar appliances, and other appliances intended and 
designed for similar use, in commerce between and among the various 
States of the United States and the District of Columbia. 

Par. 4. Respondent’s appliance, the “Venereal Air Syringe,” is 
composed of a rubber bulb with an outlet or neck. Within said neck 
is a check valve, and fitted over the exterior of said neck is a nipple 
for the purpose of being placed in a receptacle containing a solution. 
There is attached to said valve a syringe tube and air vent tube, which 
is inserted through the vagina into the uterus, and having at its 
extreme end small openings for the release of the solution. No par- 
ticular solution is recommended or suggested to be used in the jar 
that is contained in the box as a part of the appliance, and none is 
delivered with the appliance. 

Par. 5. For the purpose of inducing members of the public to pur- 
chase said appliance, respondent advertises said appliance known as 
the “Venereal Air Syringe” in bulletins, pamphlets, circulars, labels, 
and folders distributed among prospective purchasers, circulated 
among said prospective customers. In said advertisements appear 
statements purporting to be descriptive of said appliance and to 
effectiveness and value for the uses and purposes for which it is adver- 
tised. Some of the advertising literature makes certain representa- 
tions as to the efficacy of the appliance. On the frontispiece of a 
typical pamphlet, which purports to be copyrighted by the above 
respondent, the following title and table of contents appear: 


LADIES, THE TRUTH about LIFE, BIRTH CONTROL and FEMININE 


HYGIENH—Table of Contents—What Causes Sexual Desire? Caution against 


: 
: 
| 
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haphazard methods of Birth Control. What takes place during Sexual Inter- 
course? What is Menstruation? And clearly showing the beginning of life. 
What are the Whites, and how are they cleared up? And showing the causes, 
and beginnings of disease. Instructions for the use of The Venereal Air 
Syringe for the prevention of disease, and pregnancy while the womb is being 
built up in preparation for healthy normal child birth. Added information 
concerning certain methods, and showing why they are not reliable-—Sold by 
(Dealers, Druggist, or Doctor stamp name and address here) (Copyright 1937 
_ by Josiah L. Jones.) 


In referring to the appliance in the aforesaid pamphlet and other 
advertising, such statements as the following appear: 


INSTRUCTIONS FOR THE USE OF THE “VENEREAL AIR SYRINGE.” 

This instrument is sold to you for prevention purposes only. IF YOU ARE 
ALREADY PREGNANT DON’T USE IT FOR IT IS DANGEROUS * * * 

* * * Be sure that you insert it into the womb, and do not use any force 
at all. Don’t hurry or get excited; just take your time and be eareful not to 
hurt yourself. 

* * * You cannot afford to go to a doctor every few days for him ‘to 
keep you cleaned out and as THE VENEREAL AIR SYRINGE is the only 
known method for you to keep your own womb in a clean, healthy, active stage, 
and to prevent conception until you are prepared and ready for it, get one 
right away and use it. 

There are quite a few so-called BIRTH CONTROL remedies on the market, 
but AFTER INTERCOURSE IS ALWAYS TOO LATE TO USH THEM, and 
beforehand, or at the time, they are so much bother that you often neglect 
to use them, and as none of them tend to prevent disease to any great extent, 
when you do use them to prevent pregnancy, you use them and HOPE they will 
work. With the VENEREAL AIR SYRINGE, you absolutely know that you 
can thoroughly clean yourself. 


Said literature is illustrated with pictures of the generative and 
other organs of the female anatomy. 

Par. 6. In said statements, as well as other statements and mis- 
representations not herein set out with respect to said appliance, 
and in his general advertising, respondent. represents directly and 
through implication that: 

The product is generally effective as a preventative against con- 
ception and pregnancy; it will act as a prophylactic in cases of 
vaginal discharges such as leucorrhea (whites) and of other female 
irregularities, and is a general preventative against disease; it will 
insure health to females and aid them in retaining their youth; it 
acts as a deodorant and will cause the rapid elimination of all bac- 
teria from the system; it is generally safe to use and is a general 
and effective treatment for all subnormal and unhealthful conditions 
of the uterus, vagina, and will prevent nervousness, pain, discomfort, 
burning sensation, and mental depression generally. 

Par. 7. The Commission finds that the use of the appliance as 
set forth in the different means of advertising is not generally ef- 
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fective as a preventative against conception and pregnancy ; it will 
not act as a prophylactic in cases of vaginal discharge such as 
leucorrhea (whites) and other female irregularities and is not a 
general preventative against disease. The said appliance will not 
insure health to females and will not aid them in retaining their 
youth; nor will it act as a deodorant nor cause rapid elimination of 
all bacteria from the system. It is not a treatment for all subnormal 
and unhealthful conditions of the uterus and vagina, nor will it 
prevent nervousness, pain, discomfort, burning sensation, and mental 
depression generally. Further, said appliance has potentialities for 
producing death to the user. 

Par. 8. The so-called “Venereal Air Syringe,” herein described, 
when manufactured, advertised, and distributed, is then and there 
misrepresented to the public in that the statements, designs, and 
advice regarding the therapeutic, curative, and other benefits and 
effects thereof borne on the direction slip, circulars, and in the ad- 
vertising, as aforesaid, are false and fraudulent and the same are 
applied to said articles knowingly and in reckless and wanton disre- 
gard to their truth or falsity. 

Par. 9. There are among respondent’s competitors in commerce, 
as herein set out, those who do not in any way misrepresent the 
character and nature of their products nor the effect thereof when 
used. 

Par. 10. The aforesaid false and misleading statements and rep- 
resentations used by the respondent in offering for sale and selling 
the appliance in commerce, as herein mentioned and described, have 
had, and now have, the tendency and capacity to, and do, mislead 
and deceive members of the purchasing public into the erroneous 
belief that the said representations are true, and into the purchase 
of respondent’s appliance on account of said erroneous belief. And 
as a result thereof, trade is diverted unfairly to respondent from 
competitors who do not misrepresent their products. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission. upon the complaint of the Commission and the answer of the 
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respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Josiah L. Jones, his agents, 
servants, and employees, in connection with the offering for sale, sale, 
and distribution of a device or appliance called “Venereal Air 
Syringe,” whether sold under that name or under any other name, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing that the use of said device or appliance protects 
women against pregnancy. 

2. Representing that the use of the device or appliance will act 
as a deodorant, and constitutes a competent and effective remedy, 
cure, or treatment for ills and diseases peculiar to women, including 
leucorrhea, inflamed membranes, vaginal and pelvic inflammation, 
and nervous conditions. 

3. Representing that the use of the device will insure health and 
youth to women. 

4. Representing that said device or appliance may be used by 
women safely and without deleterious effects. 

5. Making other representations of similar character and like 
import. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


COLUMBIA ALKALI CORPORATION; DOW CHEMICAL 
COMPANY, MICHIGAN ALKALI COMPANY, SOLVAY 
SALES CORPORATION, SOLVAY PROCESS COMPANY, 
AND CALCIUM CHLORIDE ASSOCIATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3519. Complaint, July 30, 1938—Decision, Dec. 13, 1938 


Where three corporations which (1), along with fourth, constituted only manu- 


(a) 


(b) 


facturers of flake calcium chloride in the United States, and also manu- 
facturers of over 75 percent of all other forms of such substance, and which 
(2), together with sales subsidiary of said fourth corporation, controlled 
sale and distribution of a substantial majority of the entire output of all 
forms of calcium chloride in commerce among the various States and in the 
District of Columbia; and said selling subsidiary; in active and substan- 
tial competition with one another in making and seeking to make sales 
of calcium chloride in various forms in commerce as aforesaid, prior to, 
and but for, acts and practices below set forth— 

Entered into and carried out understandings, agreements, combinations, 
and conspiracies with intent and effect of unlawfully restricting, restrain- 
ing, monopolizing, suppressing, and eliminating competition in sale of said 
product in trade and commerce as aforesaid; and in pursuance of said 
understandings, ete., and in furtherance thereof— 

1, Agreed to and did fix and maintain uniform prices in sale of said 
substance in various forms in the United States; and, in order better to 
effectuate such agreement— 

2. Agreed to and did maintain uniform zoning system therein, and sug- 
gest retail prices to individual dealers or distributors, and exchange infor- 
mation with respect to prices each was to charge for said substance as 
aforesaid; and 

3. Agreed to and did exchange information with respect to prices each 
charged therefor as aforesaid, and did change, simultaneously, their sales 
prices for such substance as aforesaid, and offer identical bids for carload 
and less than carload lots thereof to prospective purchasers; and 
Agreed to and did, during period aforementioned, eliminate cash discounts 
for prompt payment by purchasers of such products as aforesaid, and agreed 
to and did couple with increase of budget for 1938 of their trade associa- 
tion identical raises in prices of said substance as aforesaid; 


With dangerous tendency to hinder and prevent, and with effect of hindering 


and preventing, price competition between and among them in sale of said 
calcium chloride in various forms, and of placing in them power to control 
and enhance prices: 


Held, That such acts and practices were all to prejudice of the public, and 


constituted unfair methods of competition. 
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Mr. Fletcher G. Cohn for the Commission. 

Wright, Gordon, Zachry & Parlin, of New York City, for Colum- 
bia Alkali Corp. 

Mr. Calvin A. Camupbell, of Midland, Mich., for Dow Chemical 
Co. 

Lewis & Watkins, of Detroit, Mich., for Michigan Alkali Co. 

Miller, Owen, Otis & Bailly, of New York City, for Solvay Sales 
Corp. and Bolwiy Process Co. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Columbia Alkali 
Corporation, Dow Chemical Co., Michigan Alkali Co., Solvay Sales 
Corporation, Solvay Process Co., and Calcium Chloride Association, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Columbia Alkali Corporation, is a 
corporation organized, existing, and doing business by virtue of the 
laws of the State of Ohio, with its principal office and place of busi- 
ness located at Barberton, Ohio. It manufactures calcium chloride 
and sells same through distributors located in various States of the 
United States. 

Respondent, Dow Chemical Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Michi- 
gan, with its principal office and place of business located at Midland, 
Mich. It is engaged in the manufacture and sale of a diversified 
line of chemicals, including calcium chloride. 

Respondent, Michigan Alkali Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Michi- 
gan, with its principal office and place of business located at Wyan- 
dotte, Mich. It is engaged in the manufacture and sale of calcium 
chloride. 

Respondent, Solvay Sales Corporation, is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
Syracuse, N. Y. 

Respondent, Solvay Process Co., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of New 
York, with its principal office and place of business located at 
Syracuse, N. Y. 
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Respondent, Solvay Sales Corporation, is a wholly owned sub- 
sidiary of respondent, Solvay Process Co., and it purchases certain 


products, including calcium chloride from the Solvay Process Co., | 


for resale. The Solvay Process Co. sells and delivers its output of 
calcium chloride to Solvay Sales Corporation, at the plant of the 
Solvay Process Co., in Syracuse, N. Y., where said calcium chloride 
is produced. Shipments of calcium chloride are made by Solvay 
Sales Corporation, from Syracuse, N. Y., directly to customers or 
to stock points of Solvay Sales Corporation. 

Respondent, Calcium Chloride Association, hereinafter referred to 
as the respondent “association,” is an unincorporated trade associa- 
tion, with its office and principal place of business located at 4145 


Penobscot Building, Detroit, Mich. Its membership is composed of | 


respondents, Columbia Alkali Corporation, Dow Chemical Co., Michi- 
gan Alkali Co. and Solvay Sales Corporation, hereinafter referred 
to as respondent “members.” 

Par. 2. Respondents, Columbia Alkali Corporation, Dow Chemical 
Co., Michigan Alkali Co., and Solvay Process Co., are the only cal- 
cium chloride manufacturers in the United States and with Solvay 
Sales Corporation control the entire output of same. 

Par. 3. Respondent association was organized on January 1, 1933. 
The avowed activities of respondent association consist of direction 
and control of advertising, publicity, research, and engineering pro- 


motion of the various uses of calcium chloride, which are principally | 
for dust-laying and stabilization in road building, ice control, curing | 


concrete for roads, and treatment of dustless coal and brine for re- 
frigeration. Prior to its formation, respondent members had a pub- 


licity committee which performed some of the same functions as the | 


association now performs along trade promotional lines. 

The operating expenses of respondent association are prorated 
among respondent members according to the estimated yearly income 
of each respondent member; respondent members, Dow Chemical 
Co. and Solvay Sales Corporation, pay 3214 percent each of said 
expenses, and respondents, Columbia Alkali Corporation and Michi- 
gan Alkali Co., pay 1714 percent each of said expense. 

In addition to paying their proportionate shares of the expenses 
of respondent association, respondent members, Solvay Sales Corpo- 
ration, Columbia Alkali Corporation and Michigan Alkali Co., 
pay into a patent fund of respondent association $12,500 annually. 
Respondent, Dow Chemical Co., owns certain patent rights to a 
process for manufacturing calcium chloride, and the other three 
respondent members of respondent association, in exchange for the 
right to use this process, pay the aforementioned sum annually into 


| 
| 


COLUMBIA ALKALI CORPORATION ET AL. 1357 


1854 Complaint 


the patent fund of respondent association, which is part of the 
general fund of respondent association. 

The executive committee of respondent association is composed of 
a representative of each respondent member, which representative 
is either the sales manager or assistant sales manager of a respondent 
member; said executive committee meets monthly. 

Par. 4. In the course and conduct of their respective businesses, 
respondent members and respondent, Solvay Process Co., acting di- 
rectly and through and by means of respondent, Solvay Sales Corpo- 
ration, have made, and are making or causing to be made, numerous 
shipments of calcium chloride from the States of Ohio, Michigan, 
and New York, where the respondent members manufacture or cause 
to be manufactured calcium chloride, to purchasers thereof located in 
States of the United States other than the aforementioned States and 
in the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained a course of trade in said calcium 
chloride, sold, and distributed by them, in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 5. Before the adoption of the understandings, agreements, 
combinations, conspiracies, and practices hereinafter alleged, respond- 
ent members and respondent, Solvay Process Co., in the manner 
aforementioned, were in active and substantial competition with each 
other in making and seeking to make sales of calcium chloride in 
commerce between and among the several States of the United States 
and in the District of Columbia, and, but for the facts hereinafter 
alleged, such active and substantial competition would be continued 
to the present time. 

Par. 6. The Solvay Process Co., acting directly and through its 
aforementioned relationship with Solvay Sales Corporation, and re- 
spondent members, all acting directly and through and by means of 
respondent association and by other means and methods, during the 
year 1935 entered into, and thereafter carried out understandings, 
agreements, combinations, and conspiracies, for the purpose and with 
the effect of unlawfully restricting, restraining, monopolizing, sup- 
pressing, and eliminating competition in the sale of calcium chloride 
in trade and commerce between and among the several States of the 
United States and in the District of Columbia. 

Par. 7. Pursuant to said understandings, agreements, combinations 
and conspiracies, and in furtherance thereof, said respondent mem- 
bers and respondent, Solvay Process Co., acting directly and through 
and by means of respondent, Solvay Sales Corporation, have done and 
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performed, and still do and perform, among other acts and things, 
the following: 

1. Agreed to fix and have agreed and maintained uniform prices 
in the sale of calcium chloride in the United States; 

2. In order to better effectuate the said agreement to fix and main- 
tain uniform prices in the United States for the sale of calcium 
chloride, 

(a) Agreed to maintain, and have maintained, a uniform zon- 
ing system for the United States. 

(0) Agreed to suggest, and have suggested, retail prices to 
their individual dealers or distributors. 

(c) Agreed to exchange, and have exchanged, information 
with reference to the prices each charges for calcium chloride. 

(d) Agreed to exchange, and have exchanged, information as 
to their yearly distributions of calcium chloride. 

(e) Agreed to change simultaneously, and have changed simul- 
taneously, in the same amounts, their sales prices for calcium 
chloride. 

(7) Agreed to offer, and have offered, identical bids for carload 
and less than carload lots of calcium chloride to prospective pur- 
chasers. 

3. Agreed during the year 1937 to eliminate, and since that time 
have eliminated, cash discounts for prompt payment by purchasers 
of calcium chloride. 

4. Agreed to couple with, and did couple with, the increase of the 
budget for 1938 of respondent association, identical raises in the prices 
of calcium chloride. 

5. Used, and are now using, other unlawful methods and means 
to restrict, restrain, suppress, prevent and eliminate competition in the 
sale of calcium chloride in the United States. 

Par. 8. Each of said respondent members and respondent, Solvay 
Process Co., acted and acts in concert and in cooperation with one or 
more of the other respondents, by means of and through respondent 
association, its officers, representatives and agents, and by other means 
and methods, in doing and performing the acts and practices herein- 
above alleged, in furtherance of said understandings, agreements, com- 
binations and conspiracies. 

Par, 9. The acts and practices of the respondents herein alleged are 
all to the prejudice of the public; have a dangerous tendency to hinder 
and prevent, and have actually hindered and_ prevented, price 
competition between and among respondents, Columbia Alkali Cor- 
poration, Dow Chemical Co., Michigan® Alkali Co., Solvay Sales 
Corporation, and Solvay Process Co., in the sale of calcium chloride 
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in commerce within the intent and meaning of the Federal Trade 
Commission Act; have placed in respondents the power to control 
and enhance prices; have created in the respondents a monopoly in the 
sale of calcium chloride in such commerce; have unreasonably re- 
strained such commerce in calcium chloride, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Fryprnes as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 30th day of July 1938, 
issued and served its complaint in this proceeding upon respond- 
ents, Columbia Alkali Corporation, Dow Chemical Co. (The Dow 
Chemical Co.), Michigan Alkali Co., Solvay Sales Corporation, 
Solvay Process Co. (The Solvay Process Co.), and Calcium Chloride 
Association, charging them with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. On 
September 24, 1938, all of the aforementioned respondents filed their 
answers. In the answers of respondents, Columbia Alkali Corpora- 
tion, Dow Chemical Co. (The Dow Chemical Co.), Michigan Alkali 
Co., and Solvay Sales Corporation, they admitted, with respect to 
the period extending from November 1937 through January 1938, all 
the material allegations of fact set forth in said complaint, except 
that they severally denied that any of the acts and practices charged 
in the complaint were done or performed through or by means of 
respondent, Calcium Chloride Association; said answers further pro- 
vided that said respondents severally waived all intervening pro- 
cedure and further hearing as to the facts. The answers of respond- 
ents, Caleium Chloride Association and Solvay Process Co., severally 
denied all the material allegations of the complaint. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the answers thereto, and the Com- 
mission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Columbia Alkali Corporation, is a cor- 
poration organized, existing, and doing business by virtue of the 
laws of the State of Ohio, with its principal office and place of busi- 
ness located at Barberton, Ohio. It manufactures calcium chloride 
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and sells same through distributors located in various States of the 
United States. 

Respondent, Dow Chemical Co., whose correct legal name is The 
Dow Chemical Co., is a corporation organized, existing, and doing 
business by virtue of the laws of the State of Michigan, with its 
principal office and place of business located at Midland, Mich. It is 
engaged in the manufacture and sale of a diversified line of chemi- 
cals, including calcium chloride. 

Respondent, Michigan Alkali Co., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Michigan, with its principal office and place of business located at 
Wyandotte, Mich. It is engaged in the manufacture and sale of 
calcium chloride. 

Respondent, Solvay Sales Corporation, is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
Syracuse, N. Y. 

Respondent, Solvay Process Co., whose correct legal name is The 
Solvay Process Co., is a corporation organized, existing, and doing 
business by virtue of the laws of the State of New York, with its 
principal office and place of business located at the village of Solvay, 
town of Geddes, within the metropolitan district of Syracuse, N. Y. 

Respondent, Solvay Sales Corporation, is a wholly owned subsidi- 
ary of respondent, Solvay Process Co., and purchases certain prod- 
ucts, including calcium chloride, from respondent, Solvay Process 
Co., for resale. Respondent, Solvay Process Co., sells and delivers 
its output of calcium chloride to respondent, Solvay Sales Corpora- 
tion, at the plant of respondent, Solvay Process Co., in Geddes, N. Y., 
where said calcium chloride is produced. Shipments of calcium 
chloride are made by respondent, Solvay Sales Corporation, from 
Geddes, N. Y., directly to customers or to stop points of respondent, 
Solvay Sales Raa ation. 

Respondent, Calcium Chloride Association, horsina tear referred to 
as the “Association,” is an unincorporated trade association, with its 
principal office and place of business located at 4145 Penobscot Build- 
ing, Detroit, Mich. Its membership is composed of respondents, 
Columbia Alkali Corporation, Dow Chemical Co., Michigan Alkali 
Co., and Solvay Sales Corporation, hereinafter referred to as 
“respondent members.” 

Par. 2. The record does not show that respondents, Solvay Process 
Co. and Calcium Chloride Association, have any connection with 
the unlawful acts and practices alleged in the complaint. 

Par. 3. Respondents, Columbia Alkali Corporation, Dow Chemical 
Co., Michigan Alkali Co. and Solvay Process Co. are the only manu- 


COLUMBIA ALKALI CORPORATION ET AL. 1361 


1854 Findings 


facturers of flake calcium chloride in the United States and also 
manufacture over 75 percent of all other forms of calcium chloride. 
Respondent, Solvay Process Co., sells its entire output of all types of 
calcium chloride to respondent, Solvay Sales Corporation, at its plant 
at Geddes, N. Y. Respondents, Columbia Alkali Corporation, Dow 
Chemical Co., Michigan Alkali Co. and Solvay Sales Corporation 
control the sale and distribution of a substantial majority of the entire 
output of all forms of calcium chloride in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of their respective businesses, 
respondent members have made, and are making or causing to be 
made, numerous shipments of calcium chloride in various forms from 
the States of Ohio, Michigan, and New York, where respondent mem- 
bers manufacture or cause to be manufactured such calcium chloride, 
to purchasers thereof located in States of the United States other 
than the aforementioned States and in the District of Columbia. 
Respondent members maintain, and at all times mentioned herein 
have maintained, a course of trade in said calcium chloride in various 
forms, sold, and distributed by them, in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 5. Before the adoption of the understandings, agreements, 
combinations, conspiracies, and practices hereinafter set forth, re- 
spondent members, in the manner aforementioned, were in active and 
substantial competition with each other in making and seeking to 
make sales of calcium chloride in various forms in commerce between 
and among the several States of the United States and in the District 
of Columbia, and, but for the facts hereinafter set out, such active 
and substantial competition would have continued during the period 
hereinafter set out. 

Par. 6. Respondent members, during a period of time extending 
from November 1937 through January 1938 entered into and carried 
out understandings, agreements, combinations, and conspiracies, for 
the purpose and with the effect of unlawfully restricting, restraining, 
monopolizing, suppressing, and eliminating competition in the sale 
of caleium chloride in trade and commerce between and among the 
several States of the United States and in the District of Columbia. 

Par. 7. Pursuant to said understandings, agreements, combinations, 
and conspiracies, and in furtherance thereof, said respondent mem- 
bers, during the aforementioned period extending from November 
1937 to January 1938, agreed to fix and maintain, and did so fix and 
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maintain, uniform prices in the sale of calcium chloride in various 
forms in the United States. In order to better effectuate said agree- 
ment, they agreed to maintain, and did maintain, a uniform zoning 
system in the United States. They also agreed, for this same purpose 
of carrying out their agreement to fix and maintain such uniform 
prices, to suggest, and did suggest, retail prices to the individual 
dealers or distributors, to exchange, and did exchange, information 
with respect to the prices each was to charge for calcium chloride in 
various forms. Further, to carry out the same purpose to fix and 
maintain uniform prices, they agreed to exchange, and did exchange, 
information with respect to the prices each charged for calcium 
chloride in various forms and to change simultaneously, and did so 
change simultaneously, in the same amounts, their sales prices for 
calcium chloride in various forms and to offer, and they did offer, 
identical bids for carload and less than carload lots of calcium chlo- 
ride in various forms to prospective purchasers. These respondent 
members agreed, during the aforementioned period, to eliminate, and 
did eliminate, cash discounts for prompt payment by purchasers of 
calcium chloride in various forms, finally, they agreed, during this 
same aforementioned period, to couple with, and did couple with, the 
increase of the budget for 1938 of respondent Association, identical 
raises in the prices of calcium chloride in various forms. 

Par. 8. Each of said respondent members acted in concert and in 
cooperation with one or more other respondent members in doing 
and performing the acts and practices hereinabove set forth in fur- 
therance of said understandings, agreements, combinations, and 
conspiracies. 


CONCLUSION 


The aforesaid acts and practices of respondents, Columbia Alkali 
Corporation, Dow Chemical Co. (The Dow Chemical Co.), Michigan 
Alkali Co., and Solvay Sales Corporation, are all to the prejudice of 
the public; have a dangerous tendency to hinder and prevent, and 
have so hindered and prevented, price competition between and among’ 
said respondents, in the sale of calcium chloride in various forms in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in said respondents the power to control 
and enhance prices; and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 


COLUMBIA ALKALI CORPORATION ET AL. 1363 


1354 Order 


respondents, in which answers respondents, Columbia Alkali Cor- 
poration, Dow Chemical Co, (The Dow Chemical Co.), Michigan 
Alkali Co., and Solvay Sales Corporation, admit, with respect to 
the period extending from November 1937 through January 1938, 
all the material allegations of fact set forth in said complaint, and 
state that they waive all intervening procedure and further hearing 
as to said facts, and in which answers respondents, Solvay Process 
Co. (The Solvay Process Co.), and Calcium Chloride Association, 
each deny that they were parties to any of the unlawful acts and 
practices alleged in the complaint, and the Commission having made 
its findings as to the facts and conclusion that said respondents, 
Columbia Alkali Corporation, Dow Chemical Co. (The Dow Chem- 
ical Co.), Michigan Alkali Co., and Solvay Sales Corporation, have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Columbia Alkali Corporation, 
Dow Chemical Co. (The Dow Chemical Co.), Michigan Alkali Co., 
and Solvay Sales Corporation, and their respective successors and 
assigns, officers, representatives, agents, and employees, directly or 
indirectly, or through or by means of any association, its officers, 
representatives and agents, or by any other means, in connection 
with the offering for sale, sale and distribution of calcium chloride 
in any form in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from doing by agreement, combination, 
or conspiracy between or among any two or more of said respondents, 
or between or among any one of said respondents and any other 
competing manufacturer or distributor of calcium chloride in any 
form, the following acts and things: 

1. Fixing or maintaining uniform prices in the sale of calcium 
chloride in any form in the United States; 

2. (a2) Maintaining a uniform zoning system for the United States, 
(b) suggesting retail prices to their individual dealers or distributors, 
(c) exchanging information with reference to the prices each charges 
for calcium chloride, (d) changing simultaneously their sales prices 
for calcium chloride in any form, (e) offering identical bids for 
earload or less than carload lots of calcium chloride in any form to 
prospective purchasers when any or all of said acts are done for the 
purpose of effectuating any agreement, combination or conspiracy 
to fix or maintain uniform prices in the United States for the sale 
of calcium chloride in any form; 

3. Eliminating cash discounts for prompt payment by purchasers 
of calcium chloride; 

It is further ordered, That the case growing out of the complaint 
herein be, and the same hereby is, closed as to the respondents, Sol- 
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vay Process Co. (The Solvay Process Co.) and Calcium Chloride 
Association, but without prejudice to the right of the Commission, 
should future facts so warrant, to reopen the same and resume prose- 
cution thereof in accordance with its regular procedure; 

It is still further ordered, That the respondents, Columbia Alkali 
Corporation, Dow Chemical Co. (The Dow Chemical Co.), Michigan 
Alkali Co., and Solvay Sales Corporation, shall each, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


MORRIS R. SHAPIRO, CHARLES SHAPIRO, MARY SHA- 
PIRO, AND MRS. ROBERT SHAPIRO, TRADING AS 
UCA MANUFACTURING COMPANY, UCA MENTHO COM- 
PANY, UCA MENTHO LABORATORIES, AND ROBERT 
MOR COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3191. Complaint, July 29, 1937—Decision, Dec. 14, 1938 


Where partners engaged in sale and distribution of miscellaneous line of mer- 


(a) 


(b) 


chandise such as knives, dental cream, musical instruments, toys, and pro- 
prietary preparations, to purchasers in other States and in the District of 
Columbia, in substantial competition with others engaged in sale and dis- 
tribution of similar products and of products and preparations designed for 
similar usage in commerce as aforesaid set forth, and including those en- 
gaged in sale and distribution of remedies or treatments for certain ailments 
for which they advertised their preparations and who do not misrepresent 
the therapeutic qualities or values of their said products; in pamphlets ad- 
yertising preparations sold by them as “Uca Mentho Salve” and ‘““Uca Vapor 
Balm,” ingredients of which, in different quantities, were substantially the 
same, and in other advertising matter— 

Represented that said salves possessed healing qualities and constituted 
effective remedies and cures for eczema, sore throat, colds, cuts, burns, 
chapped hands and lips, asthma, catarrh, sores, earaches, rheumatism, 
bronchitis, fever blisters, frost bites, pimples, boils, piles, ivy poisoning, 
erysipelas, prickly heat, tetter, and chafing, facts being conditions aforesaid 
arise from many causes and, in many instances, are due to or associated 
with systemic or organic derangement, effective treatment of which re- 
quires treatment of cause or causes and thorough diagnosis by expert to 
ascertain same and proper treatment therefor, not all ailments and disorders 
of surface or temporary character only, and without systemic or organic 
origin or connection, can, due to varying causes thereof, be effectively treated 
in same way and by same medicine, they had no expert connected with them 
or in their employ to make diagnosis and prescribe necessary treatments 
in ease of ailments and conditions due to or associated with systemic or 
organic derangement, and said salves were not, as claimed as aforesaid, 
effective remedies or cures for ailments and disorders set forth; 

Made use of word “Laboratories” in sale of salves in question, facts being, 
while ingredients from which same were compounded were mixed in vats 
under supervision of one of partners who had had long years of practical 
experience in such matters but was not a chemist, place wherein such salves 
were thus made as aforesaid was not a place devoted to experimental study in 
some branch of science or to application of scientific principles in testing 
and analyzing or to similar work, or laboratory, as long understood by 
purchasing public ; 


With capacity and tendency to mislead and deceive substantial portion of pur- 


chasing public into erroneous belief that said representations were true 
and into purchase of substantial quantities of their said products by reason 
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thereof, and with result of thereby diverting trade unfairly to them from 
their competitors aforesaid; and 

(c) Offered and sold products dealt in by them, as hereinabove set forth, through 
means of lottery scheme or game of chance under which they supplied 
prospective agents with pull cards listing names of 20 articles and prices 
thereof, for use in distribution and sale of said products under a plan in 
accordance with which particular article of merchandise secured and price 
paid therefor were determined by chance in accordance with legend dis- 
closed by removal of card’s various tabs, and operator was compensated 
through receipt of prize or cash commission for amounts remitted, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in the sale of their merchandise in accordance with their aforesaid 
sales plan, contrary to public policy of the United States and to laws of 
many of the States thereof, and in competition with many who, unwilling 
to adopt and use such methods or any method involving game of chance 
or other method contrary to public policy, refrain therefrom ; 

With result that many persons were attracted by their said method and by 
element of chance involved in sale and distribution thereof as above de- 
scribed, and thereby induced to buy, sell, and distribute their said prod- 
ucts in preference to those offered and sold by their said competitors who 
do not use such or equivalent method, and with effect of unfairly diverting 
trade and custom to them from competitors who do so do: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Arthur F’. Thomas, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Ralph J. Gutgsell, of Chicago, Lll., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Morris R. 
Shapiro, Charles Shapiro, Mary Shapiro, and Mrs. Robert Shapiro, 
copartners trading as UCA Manufacturing Co., UCA Mentho Co., 
UCA-Mentho Laboratories, and Robert More Co., hereinafter re- 
ferred to as respondents, have been and are using unfair methods of 
competition in commerce as “commerce” is defined in said act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapu 1. The respondents, Morris R. Shapiro, Charles Sha- 
piro, Mary Shapiro, and Mrs. Robert Shapiro, are copartners trading 
as the UCA Manufacturing Co., UCA Mentho Co., UCA-Mentho 
Laboratories, and the Robert More Co. Their place of business is at 
836 West Roosevelt Road, Chicago, Il. They are engaged in the sale 
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and distribution of various salves and a miscellaneous line of mer- 
chandise to the purchasing and consuming public located in various 
States of the United States and in the District of Columbia. 

When orders are received for respondents’ merchandise, it is 
shipped by respondents from their place of business in Chicago, 
Ill, to the purchasers thereof located in the various States of the 
United States and the District of Columbia. There is now, and has 
been at all times since respondents have been in business, a constant 
current of trade and commerce by the respondents in proprietary 
preparations, salves, and other articles of merchandise between and 
among the various States of the United States and in the District 
of Columbia. 

Respondents are, and for several years last past have been in sub- 
stantial competition with other firms, individuals, and corporations 
engaged in the sale and distribution of salves and miscellaneous 
articles of merchandise similar to those sold by respondents in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents have represented and still represent 
through various advertising channels such as newspapers, magazines, 
and form letters, that their salves are “healing” and constitute effec- 
tive and reliable remedies or treatments for colds, cuts, burns, catarrh, 
eczema, and various other ailments and diseases. 

In truth and in fact, respondents’ said salves are not and do not 
constitute effective or reliable remedies or treatments for the various 
ailments and diseases named in their advertising matter as set out 
above. 

Par. 3. The use by respondents of the representations referred to 
in paragraph 2 hereof has had and now has the capacity and ten- 
dency to lead purchasers and prospective purchasers into the belief 
that they can diagnose the ailments or diseases from which they are 
suffering and thereby determine the cause or causes of said ailments 
or diseases and the proper treatment or remedy therefor and into 
the purchase and use of respondents’ products in such erroneous 
belief. 

Only by a thorough diagnosis, made by a competent physician 
can the causes of the various ailments and diseases listed in respond- 
ents’ advertising matter as set out above be ascertained and suc- 
cessfully treated. None of respondents is a physician and there is 
no physician connected with respondents’ business in any capacity. 
Purchasers or prospective purchasers of respondents’ salves are not 
given a medical examination for the purpose of determining the 
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particular ailment or disease from which they are suffering and the 


cure, if any, for same. | 

Par. 4. Respondents represent through use of the word “labora- 
tories” and the abbreviation “lab” in connection with their trade 
names that they own, operate, or control a laboratory wherein their 


salve is compounded. In truth and in fact, respondents do not own, — 


operate, or control a laboratory and there is no manufacturing 


chemist in charge of the manufacture or preparation of their salves. — 


: 


Par. 5. The use by respondents of the representations described | 


herein has had, and now has, the capacity and tendency to mislead 
and deceive and has misled a substantial portion of the purchasing 


public into the erroneous belief that such representations are true — 
and into the purchase of substantial quantities of said salves as a | 


result of such erroneous belief. There are among the competitors 


of respondents, as mentioned in paragraph 1 hereof, manufacturers 


and distributors of salves and other preparations designed and sold | 


as treatments for eczema, catarrh, and various other diseases listed 
in respondents’ advertising who do not misrepresent the therapeutic 


properties of their products or the existence of a laboratory in con- | 
nection with their businesses and who likewise advertise, sell, and 


distribute their said products among the various States of the United 
States and in the District of Columbia. 

Par. 6. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and distribute some of their mer- 
chandise by means of a lottery scheme or game of chance. The re- 
spondents mail to agents and prospective agents certain pull cards, 
said pull cards having a list of the merchandise to be distributed 
thereby and the price to be paid for each article, together with a 
number of tabs, under each of which is concealed the name of one of 
the articles of merchandise and the price thereof. When the agent 
operating the pull card has succeeded in selling all of the chances or 
tabs, collected the amounts called for, and remitted the said sums to 
the respondents, the said respondents thereupon ship to said agent 
the merchandise described on said card, together with the agents’ 
premium as compensation for operating the pull card and selling the 
said merchandise. Purchasers and prospective purchasers of said 
tabs, or chances, are unable to ascertain until after a tab has been 
separ ated from the said card, what article of merchndise they are to 
receive or the price which their pull or chance will cost them. The 
said articles of merchandise are thus distributed to purchasers wholly 
by lot or chance. 

Par. 7. Respondents’ use of the chance method, described above, 
has the capacity and tendency to divert to respondents trade and 
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commerce from their competitors who do not use the same or equiv- 
alent methods; to exclude from said trade all competitors who are 
unwilling to use and who do not use the same or equivalent methods; 
to lessen competition in said trade, and tend to create a monopoly of 
said trade in respondents and such other competitors who use the same 
or equivalent methods; and to deprive the purchasing public of the 
benefits of free competition in said trade. The use of said methods by 
the respondents has the tendency and capacity to unfairly eliminate 
from said trade all actual competitors, and to exclude therefrom all 
potential competitors who do not adopt and use said method, or any 
method involving a game of chance, because such method is contrary 
to the public policy of the United States or to the laws of many of 
the States of the United States or because said competitors are of 
the opinion that such method is detrimental to public morals and to 
the morals of the persons among whom said chances are distributed, 
or because of any or all said reasons. 

Par. 8. By the representations and practices described herein, trade 
is unfairly diverted to the respondents from their competitors herein- 
above referred to, and as a result thereof, substantial injury is being, 
and has been done, by respondents to competition in commerce as 
herein set out. 

Par. 9. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and the 
respondents’ said competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” - 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 29, 1937, issued, and on July 
30, 1937, served, its complaint in this proceeding upon respondents, 
Morris R. Shapiro, Charles Shapiro, Mary Shapiro, and Mrs. Robert 
Shapiro, copartners, doing business as Uca Manufacturing Co., Uca 
Mentho Co., Uca Mentho Laboratories, and Robert More Co., charg- 
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by DeWitt T. Puckett, attorney for the Commission, 
and in opposition to the allegations of the complaint by Ralph J. 
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Gutgsell, attorney for the respondents, before Arthur F. Thomas, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and brief in support 
of the complaint (no brief having been filed by the respondent and 
oral argument not having been requested), and the Commission, hav- 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Morris R. Shapiro, Charles Sha- 
piro, and Mary Shapiro, are copartners, trading as Uca Manufac- 
turing Co., Uca Mentho Co., and Robert More Co. The trade name 
Uca Mentho Laboratories, formerly used by the respondents, was 
discontinued during the year 1936. Respondent Mrs. Robert Shapiro 
died in July of 1937. The place of business is located at 836 West 
Roosevelt. Road, Chicago, Ill. The respondents are engaged in the 
sale and distribution of a miscellaneous line of merchandise such as 
knives, dental cream, musical instruments, proprietary preparations, 
and toys. 

Respondents now cause, and for several years last past have caused, 
their said products when sold by them to be shipped from their said 
place of business in Chicago, IIl., to the purchasers thereof located in 
the various States of the United States other than the State of 
Illinois, and in the District of Columbia. There is now, and has been 
at all times mentioned herein, a course of trade in said products so 
sold and distributed by the respondents in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondents are, and for several years last past have 
been, in substantial competition with other partnerships, individuals, 
and corporations engaged in the sale and distribution of similar 
products, and of other products and preparations designed for similar 
usage, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Among the products sold and distributed by respondents - 
in commerce, as aforesaid, are two proprietary salves designated Uca 
Mentho Salve and Uca Vapor Balm. The two salves contain sub- 
stantially the same ingredients but in different quantities. 
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The constituent ingredients of Uca-Mentho Salve are: 
eG sey Se can ee ee 750 lbs. 
eRe ne Se ee ee eee 30 lbs. 
POOL yy Ol ee a a 8 oz. 
Menthol Crystals=—_—=2- —__--_--_-=__= === =~ _=—_--—--__ 16 02. 
Camphor Gum_--------------------------------------- 56 oz. 
Methyl Salicylate USP__-----~------------------------ 2 lbs. 
Bucalyptus Oil_--_----------------------------------- 4 lbs. 
Solid Extract of Arnica___---------------------------- 2 OZ. 
Venice Turpentine_____------------------------------- 1 Ib. 
Thymol Crystals__—_—--_-----~----=------------------- Y% IVb. 
The constituent ingredients of Uca Vapor Balm are: 
Gamphor__-——-=—— == == see = $5 2 oe = 40 lbs. 
Buealyptus-_—-—--—----==—_+---~--------+-----------=-- 40 Ibs. 
Menthol) a ee a eS wos 11 Ibs. 
BS yeh) eae a ee 7 lbs. 
MT TOn nO) 1 eee en ee 20 lbs. 
Murpentines.—— e285 Bet tS So 171% lbs. 
Petrolatunytess ts 2: bets 3e20 sheet) oe a2 eee a= 750 Ibs. 
\Si Sgn a GED ee OS ee Be ae 30 lbs. 


The salves are mixed on the respondents’ premises in large vats, 
packed in tin cans, and distributed to the ultimate purchasers thereof 
through agents, jobbers, and drug stores. 

Said salves are advertised by respondents as remedies and cures 
for asthma, colds, cuts, burns, eczema, catarrh, sore throat, chapped 
hands and lips, sores, earaches, rheumatism, bronchitis, fever blisters, 
frost bites, boils, piles, ivy poisoning, erysipelas, prickly heat, tetter, 
and chafing. A pamphlet, circulated by the respondents among and 
between the various States of the United States, contains the following 
representation : 

OURS IS THE BEST SALVE MADE. Uca Mentho Healing and Vapor Salve 


is well known all over America as the best Salve for Cuts, Burns, Eczema, etc., 
and an invaluable aid when used as a Vapor Salve in case of Bad Colds. 


Said pamphlet contains the further statement and representation : 


UCA-MENTHO 
Healing and Vapor 
SALVE 
Contains No Harmful Drugs 


Used For—COLDS, CUTS, BURNS, CATARRH, SORE THROAT, CHAPPED 
HANDS, LIPS, ete. 


UCA MENTHO CO. 
Other advertising matter used by respondents carries the following 


representation : 
-A valuable aid in the Treatment of Cuts, Burns, Sores, Asthma, Headaches, 
Colds, Catarrh, Earaches, Rheumatism, Bronchitis, Sore Throat, Eezema, Fever 
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Blisters, Frost Bites, Chapped Lips, Face and Hands, Pimples, Boils, Piles, Ivy 
. Poison, Erysipelas, Prickly Heat, Tetter, Chafing of Infants and similar skin 
affection. 
Ideal for Irritations and Abrasions, Cooling, Healing and Antiseptic. 
For NASAL CATARRH, HEAD COLDS, WHOOPING COUGH, ASTHMA :— 
Melt a little in a spoon and inhale the Vapors. . 
If our agent cannot supply you, full size can will be mailed on receipt of 25¢. 


UCA-MENTHO LAB. 


The aforesaid advertising claims for their salves serve as represen- 
tations on the part of respondents that said salves possess healing 
qualities and constitute effective remedies and cures for the disorders 
and ailments listed in said advertising matter. 

Par. 3. The evidence in this case establishes, and the Commission 
finds, that Uca Mentho Salve and Uca Vapor Balm will not heal and 
are not effective remedies or cures for any of the aforementioned ail- 
ments and disorders. Such conditions arise from many causes and 
there is no specific remedy or treatment that is effective in all cases 
and under all conditions. Said conditions are, in many instances, 
caused by or associated with a systemic or organic derangement, 
and in order to effectively treat cases falling within that category it 
is necessary to treat the cause or causes of such conditions. Among 
the ailments and disorders which are, according to reliable medical 
opinion, generally caused by a systemic disorder, are headaches, 
asthma, colds, catarrh, bronchitis, rheumatism, eczema, fever blisters, 
piles, and, in some instances, sores and earaches. 

In all disorders and ailments of the human body which are as- 
sociated with or caused by a systemic or organic derangement, a 
thorough diagnosis by an expert is necessary in order to ascertain the 
cause or causes of the disorder or ailment and the proper treatment 
therefor. There is no such expert connected with or employed by 
respondents to make such diagnosis and prescribe the necessary 
treatments. Not all ailments and disorders of the human body that 
are of a surface or temporary character only, and which have no sys- 
temic or organic origin or connection, can be effectively treated in the 
same way and by the same medicine. The proper method of treat- 
ment and the kind of medicine to be used in the treatment of ail- 
ments and disorders of the human body that are of a surface or 
temporary character only are determined by many factors, the most 
important of which is the specific cause responsible for the disorder. 
These causes are so varied that no single preparation is an adequate 
treatment therefor, irrespective of the cause and stage of the dis- 
order and other pertinent conditions and circumstances. 
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Par. 4. Until some time during the year 1936, the respondents 
traded as Uca Mentho Laboratories. The respondents’ plant, wherein 
their said salves are compounded, consists of mixing vats and tanks 
for storage purposes. The ingredients from which the salves are 
compounded are mixed in said vats under the supervision of one of 
the partners who has had many years of practical experience in such 
matters, but is not a chemist. 

Originally, the word “laboratory” signified the workroom of a 
chemist, and hence for a long period of time has had and still has a 
certain significance and meaning to the minds of the purchasing 
public, to wit, a place devoted to experimental study in some branch 
of science, or to the application of scientific principles in testing and 
analysis, or similar work. The Commission finds that the respond- 
ents’ place where its salves are compounded and mixed is not a 
laboratory within such meaning and understanding. 

Par. 5. There are among the competitors of respondents, men- 
tioned in paragraph 1 hereof, individuals, partnerships, and corpora- 
tions engaged in the sale and distribution of remedies or treatments 
for the ill conditions of the human body listed in respondents’ adver- 
tising matter who do not misrepresent-the therapeutic qualities or 
values of their said products which they offer for sale and sell. 

Par. 6. The use by respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous belief that such representations are true, and into the purchase 
of substantial quantities of respondents’ said products on account of 
such erroneous belief. By the representations aforesaid, trade is di- 
verted unfairly to respondents from their aforesaid competitors. 

Par. 7. In the course and conduct of their business, as described in 
paragraph 1 hereof, the respondents offer for sale and sell their prod- 
ucts by means of a lottery scheme or game of chance. Trading as 
Robert More Co., the respondents mail to prospective agents through- 
out the country a folder or pull card which contains, among other 
things, a printed list of the names of 20 articles of merchandise and 
the price of each article. Alongside said list of names of merchandise 
are 20 pull tabs designated “purchase receipts.” Concealed under- 
neath each tab is listed 1 of said 20 articles of merchandise and the 
price of the article. Until the tab has been removed from the card, 
the article of merchandise listed and the price thereof are not known. 
The person pulling the tab off the card is entitled to receive the article 
of merchandise listed therein upon payment of a stipulated price, 
which also appears thereon. When the person operating the pull card 
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has succeeded in disposing of all the pull tabs and collected therefor, 
he will have collected the sum of $6.98 which amount is forwarded to 
the respondents, whereupon the 20 articles of merchandise are shipped 
to the operator of the pull card for distribution among the holders of 
the purchase receipts. For his services for operating the pull card, 
the agent is entitled to a prize or a cash commission. 

Par. 8. The respondents forward their pull cards, together with de- 
scriptive literature and instructions as to how to operate the pull cards 
and what is necessary in order to obtain the articles of merchandise, to 
various members of the public, and a substantial amount of such mer- 
chandise is sold and distributed by such persons by means of the pull 
cards and in accordance with the instructions furnished by respond- 
ents. Respondents thus supply to and place in the hands of others the 
means of conducting lotteries in the sale of their merchandise in ac- 
cordance with the sales plan hereinabove set forth. 

Par. 9. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or a lottery scheme 
which is contrary to the public policy of the United States and to the 


laws of many of the States of the United States. Many partnerships, . 


individuals, and corporations who sell merchandise in competition 
with the respondents, as above found, are unwilling to adopt the use 
of said methods or any method involving a game of chance or any other 
method that is contrary to public policy, and such competitors refrain 
therefrom. Many persons are attracted by respondents’ said method 
and by the element of chance involved in the sale and distribution 
thereof in the manner above described, and are thereby induced to 
buy, sell, and distribute respondents’ merchandise in preference to 
merchandise offered for sale and sold by said competitors of respond- 
ents who do not use the same or equivalent methods. The use of said 
method by respondents, because of said game of chance, has a tendency 
and capacity to, and does, unfairly divert trade and custom to respond- 
ents from their said competitors who do not use the same or equivalent 
methods. 
CONCLUSION 


The aforesaid acts and practices of the respondents, Morris R. 
Shapiro, Charles Shapiro, and Mary Shapiro, doing business as Uca 
Manufacturing Co., Uca Mentho Co., Uca Mentho Laboratories, and 
Robert More Co., as herein found, are all to the injury and prejudice 
of the public and of respondents’ competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Arthur F. 
Thomas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in oppo- 
sition thereto, and brief filed herein in support of the complaint 
(no brief having been filed by the respondents and oral argument 
not having been requested), and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Morris R. Shapiro, Charles 
Shapiro, and Mary Shapiro, copartners, trading as Uca Manufac- 
turing Co., Uca Mentho Co., Uca Mentho Laboratories, and Robert 
More Co., or trading under any other name, and their agents, repre- 
sentatives, and employees, in connection with the offering for sale, 
sale, and distribution of a miscellaneous line of merchandise includ- 
ing two medicinal products now designated Uca Mentho Salve and 
Uca Vapor Balm, or of any other medicinal product or products 
containing substantially the same ingredients, or possessing the same 
properties, sold under those names or under any other names, in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: . 

1. Representing that said medicinal products are competent and 
adequate remedies or cures for eczema, sore throat, colds, cuts, burns, 
chapped hands and lips, asthma, catarrh, sores, earaches, rheumatism, 
bronchitis, fever blisters, frost bites, pimples, boils, piles, ivy poison- 
ing, erysipelas, prickly heat, tetter, and chafing ; 

2. Representing, through the use of the word “laboratories” or 
the abbreviation “lab,” as part of a trade name, or through any other 
means or device, that they, or any of them, own, operate, or conduct 
a laboratory, unless such is a fact; 

3. Supplying to or placing in the hands of others pull cards or 
other lottery devices whereby such persons are enabled to dispose 
of or sell articles of merchandise by said devices; 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE Marrer OF 
ROWE MANUFACTURING COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3544. Complaint, Aug. 17, 1938—Decision, Dec. 15, 1938 


Where five corporations, a partnership, and an individual, engaged, in certain 
Midwestern States, in manufacture and sale of combination wood and wire | 
portable corn cribs and silos, and constituting principal producers thereof, 
and representing, through their aggregate output, large portion of total 
production of industry in question, and a group so large and influential in : 
corn crib industry that they were able to influence and control flow of | 
aforesaid products in commerce among the various States, and, prior to, 
and but for, the practices below set forth, in active and substantial com- 
petition with one another in making and seeking to make sales of such 
products in commerce among the various States and in the District of 
Columbia— 

Entered into and carried out understandings, agreements, combinations, and 
conspiracies with intent and effect of restraining, monopolizing, suppressing, 
and eliminating competition in sale of portable corn cribs and silos in 
trade and commerce in ten Midwestern States, comprising substantial trade 
area therein, and in pursuance of said understanding, etc., and in further- 
ance thereof, agreed to and did, for 3 years preceding, fix and maintain 
uniform delivered prices for products in question to customers in afore- 
mentioned States of Lllinois, Iowa, Indiana, Kansas, Minnesota, Missouri, 
Nebraska, Ohio, South Dakota, and Wisconsin; and, in order better to 
effectuate such agreement to fix and maintain uniform prices therein, and 
in pursuance of agreements so to do—— 

1. Defrayed, without additional cost to consumers, carriage charges, either for 
carload or less than carload lots of said products; 

2. Allowed one of their number, and one of largest crib manufacturers in 
Middle West, to act as clearing house for exchange of views as to prices 
to be charged by all; 

3. Initiated uniform prices by all for State of Iowa during one of said years, 
and applied Iowa price program to other States as closely as possible 
thereafter ; 

4. Granted uniform discounts to all customers and designated common basing 
points ; 

5. Exchanged with each other delivered price lists, discounts and terms of sale, 
and made effective simultaneously all delivered price changes, and caused 
revised price lists of each to be filed with all others soon after any 
revision thereof; and 

6. Exchanged information regarding price cutting by crib producers, and re- 
quested and urged distributors and dealers to report instances of price 
cutting in distribution and sale of cribs and silos, and negotiated with 


producers charged with price cutting in attempt to eliminate further price 
concessions ; and 
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7. Made use of other unlawful methods and means to restrict, restrain, sup- 
press, prevent, and eliminate competition in distribution and sale of porta- 
ble corn cribs and silos in aforementioned area of the United States; 

With dangerous tendency to hinder and prevent, and with result of actually 
hindering and preventing price competition between and among them- 
selves in sale of said products in commerce among said States, and of 
placing in themselves power to control and enhance prices of such prod- 
ucts tc purchasers and users therein, and with tendency to create in 
themselves monopoly in said products, and with effect of unreasonably 
restricting and restraining trade therein in area aforesaid; all to the 
prejudice of the public: 

Held, That such acts and practices constituted unfair methods of competition 
in commerce. 

Mr. Merle P. Lyon for the Commission. 

Mr. Clarence T. Spier, of Omaha, Nebr., for Rowe Manufacturing 
Co., Nebraska Bridge Supply & Lumber Co., and Illinois Wire & 
Manufacturing Co. 

Fox, Rothschild, O’Brien & Frankel, of Philadelphia, Pa., for 
Mattson Wire & Manufacturing Co. 

Mr. A. C. Hatt, of Sioux City, Iowa, for E. S. Gaynor Lumber Co. 

Mr. Frank 8. Lovrien and Mr. Philip C. Lovrien, of Humboldt, 
Iowa, for Humboldt Fence & Supply Co. 


_ CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Rowe Manufac- 
turing Co., a corporation; Nebraska Bridge Supply & Lumber Co., 
a corporation; Mattson Wire & Manufacturing Co., a corporation; 
E. S. Gaynor Lumber Co., a corporation; Humboldt Fence & Sup- 
ply Co., a corporation; Joseph M. Denning and J. Wayne Denning, 
copartners doing business under the name and style of Illinois Wire 
& Manufacturing Co.; Alexander G. Sutherland, an individual trad- 
ing under the name and style of Kansas City Wire & Iron Works, 
hereinafter designated as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrarH 1. (a) Respondent Rowe Manufacturing Co. is an 
Illinois corporation, having its principal office and place of business 
at 614 West Third Street, Galesburg, Ill. 

(b) Respondent Nebraska Bridge Supply & Lumber Co. is a 
Nebraska corporation, having its principal office and place of busi- 
ness in the Union State Bank Building, Omaha, Nebr. 
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(c) Respondent Mattson Wire & Manufacturing Co. is an Illinois 
corporation, having its principal office and place of business at Mar- 
ket and Lucas Streets, Joliet, Ill. 

(d) Respondent E. S. Gaynor Lumber Co. is an Iowa corporation, 
having its principal office and place of business at 1819 East Third 
Street, Sioux City, Iowa. 

(e) Respondent Humboldt Fence & Supply Co. is an Lowa corpo- 
ration, having its principal office and place of business at Humboldt, 
Iowa. 

(f) Respondents Joseph M. Denning and J. Wayne Denning are 
copartners doing business under the name and style of Illinois Wire 
& Manufacturing Co., having their principal office and place of busi- 
ness at 410 McDonough Street, Joliet, Ill. 

(g) Respondent Alexander G. Sutherland is an individual trading 
under the name and style of Kansas City Wire & Iron Works, having 
his principal office and place of business at 1428-30 Oak Street, 
Kansas City, Mo. 

Par. 2. The respondents are engaged in the manufacture and sale, 
among other products, of combination wood and wire portable corn 
cribs and silos. They are the principal producers of such cribs and 
silos and their combined production comprises the major portion of 
the total production of the industry. They constitute a group so 
large and influential in the corn-crib industry that they are able to 
influence and control the flow of trade of such products, in commerce 
among and between the various States of the United States. 

Portable corn cribs and silos are made from ‘pine picket lathing 
measuring 4 feet by 114 inches by % inch, and spaced 2 inches apart, 
pointed at one end, woven together with galvanized wire, and painted 
with red mineral preservative, and are practically identical with 
snow fencing, differing only as to use. They are largely used in the 
corn-producing States of the Middle West, especially in the State of 
Towa, for the storage and preservation of corn, ensilage, and other 
corn products. 

Par. 3. In the course and conduct of their businesses, respondents 
have made, and are making, or causing to be made, shipments of said 
products from the States where same are manufactured to pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said portable corn cribs and silos sold 
and distributed by them in commerce between and among the various 
States of the United States and in the District of Columbia. 
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Par. 4. Before the adoption of the understandings, agreements, 
combinations, conspiracies, and practices hereinafter alleged, respond- 
ents were in active and substantial competition with each other in 
making, and seeking to make, sales of portable corn cribs and silos 
in commerce between and among the various States of the United 
States, including the 10 specific States hereinafter mentioned, and in 
the District of Columbia and, but for the facts hereinafter alleged, 
such active and substantial competition would have continued to the 
present time. 

Par. 5. Respondents have entered into, and carried out, and are 
now carrying out, understandings, agreements, combinations, and con- 
spir acies for the purpose, and with the effect, of unlawfully restrict- 
ing, restraining, monopolizing, suppressing, and eliminating compe- 
tition in the sale of portable corn cribs and silos in trade and com- 
merce between and among the 10 States of Illinois, Iowa, Indiana, 
Kansas, Minnesota, Missouri, Nebraska, Ohio, South Dakota, and 
Wisconsin, comprising a substantial trade area in the Middle West. 

Par. 6. Pursuant to said understandings, agreements, combinations, 
and conspiracies, and in furtherance thereof, the respondents have 
done and performed, and still do and perform, among other acts and 
things, the following: 

1. Agreed to fix and maintain, and have for at least the last 3 years 
up to the present time fixed and maintained, uniform delivered prices 
for said products to customers in the aforementioned 10 States; 

2. In order to better effectuate the said agreement to fix and main- 
tain uniform prices in said area, have also agreed: 

(a) To defray, without additional cost to customers, carriage 
charges either for carload or less-than-carload lots of said products; 

(b) To allow Rowe Manufacturing Co., one of the largest: crib 
manufacturers in the Middle West, to act as a clearing house for an 
exchange of views as to prices to be charged by all of the 
respondents ; 

(c) To initiate uniform prices by all the respondents for the State 
of Iowa during the year 1936, and to apply the Iowa price program to 
the other States as closely as possible thereafter ; 

(d) To grant uniform discounts to all customers of respondents; 

(e) To designate common basing points; 

(f) To exchange with each other delivered price lists, discounts, 
and terms of sale; 

(g) To make Bective simultaneously all delivered price changes; 

(h) To cause the revised price lists of each respondent to be filed 
with all the other respondents soon after any revision of same; 
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(4) To exchange information regarding price cutting by crib pro- 
ducers; ; 

(j) To request and urge distributors and dealers to report Im- 
stances of price cutting in the distribution and sale of corn cribs and 
silos; 

(k) To negotiate with producers charged with price cutting in an 
attempt to eliminate further price concessions. 

3. Used, and are now using, other unlawful methods and means 
to restrict, restrain, suppress, prevent, and eliminate competition in 
the distribution and sale of portable corn cribs and silos in the afore- 
mentioned area of the United States. 

Par. 7. Each of said respondents acted, and acts, in concert and 
cooperation with one or more of the other respondents in further- 
ance of said understandings, agreements, combinations, and con- 
spiracies. 

Par. 8. The acts and practices of the respondents as herein al- 
leged are all to the prejudice of the public; have a dangerous 
tendency to hinder and prevent, and have actually hindered and pre- 
vented, price competition between and among the respondents in the 
sale of portable corn cribs and silos in commerce between and among 
the States of Illinois, Iowa, Indiana, Kansas, Minnesota, Missouri, 
Nebraska, Ohio, South Dakota, and Wisconsin within the intent and 
meaning of the Federal Trade Commission Act; have placed in re- 
spondents the power to control and enhance prices in the aforemen- 
tioned area; have increased the prices of portable corn cribs and 
silos to the purchasers and users thereof in said area; have tended to 
create in the respondents a monopoly in the said products; have 
unreasonably restricted and restrained trade in said products in said 
area; and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpin¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 17, 1938, issued and served 
its complaint in this proceeding upon the respondents, Rowe Manu- 
facturing Co., a corporation; Nebraska Bridge Supply & Lumber Co., 
a corporation; Mattson Wire & Manufacturing Co., a corporation ; 
EK. S. Gaynor Lumber Co., a corporation; Humboldt Fence & Supply 
Co., a corporation; Joseph M. Denning and J. Wayne Denning, co- 
partners doing business under the name and style of Illinois Wire & 
Manufacturing Co.; Alexander G. Sutherland, an individual, trading 
under the name and style of Kansas City Wire & Iron Works, 
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charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. On October 6, 
1938, the respondents, Rowe Manufacturing Co., a corporation, Ne- 
braska Bridge Supply & Lumber Co., a Bena and Joseph M. 
Denning and J. Wayne Denning, copartners doing business under 
the name and style of Illinois Wire & Manufacturing Co., by Clarence 
T. Spier, their attorney, filed their answer, in which answer they ad- 
mitted all the material allegations of fact set forth in said complaint 
and waived all intervening procedure and further hearing as to said 
facts. On October 7, 1938, the respondent, E. 8. Gaynor Lumber Co., 
a corporation, by A. C. Hatt, its attorney, filed its answer, in which 
answer it admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. On October 11, 1938, the respondent, Matt- 
son Wire & Manufacturing Co., a corporation, by Fox, Rothschild, 
O’Brien, and Frankel, its attorneys, filed its answer, in which answer, 
it admitted all the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. On September 6, 1938, the respondent Humboldt 
Fence & Supply Co., a corporation, by Frank S. Lovrien and Philip 
C. Lovrien, its attorneys, filed its answer, and subsequently, on to wit, 
October 17, 1938, the Commission, by order entered herein, granted 
said respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material alle- 
gations of fact set forth in said complaint and waiving all interven. 
ing procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. On Sep- 
tember 6, 1938, the respondent Alexander G. Sutherland, an indi- 
vidual, trading under the name and style of Kansas City Wire & 
Tron Works, filed his answer pro se, and subsequently, on to wit, 
October 11, 1938, the Commission, by order entered herein, granted 
said respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material alle- 
gations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts, which substi- 
tute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and said answers and. substitute 
answers, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


ParacrarPy 1. Respondent Rowe Manufacturing Co. is an Illinois 
corporation, having its principal office and place of business at 614 
West Third Street, Galesburg, Ill. 

Respondent: Nebraska Bridge Supply & Lumber Co. is a Nebraska 
corporation, having its principal office and place of business in the 
Union State Bank Building, Omaha, Nebr. 

Respondent Mattson Wire & Manufacturing Co. is an Illinois cor- 
poration, having its principal office and place of business at Market 
and Lucas Streets, Joliet, Ill. 

Respondent E. S. Gaynor Lumber Co. is an Iowa corporation, hayv- 
ing its principal office and place of business at 1819 East Third Street, 
Sioux City, Iowa. 

Respondent Humboldt Fence & Supply Co. is an Iowa corporation, 
having its principal office and place of business at Humboldt, Iowa. 

Respondents Joseph M. Denning and J. Wayne Denning are co- 
partners doing business under the name and style of Llinois Wire & 
Manufacturing Co., having their principal office and place of business 
at 410 McDonough Street, Joliet, Il. 

Respondent Alexander G. Sutherland is an individual trading 
under the name and style of Kansas City Wire & Tron Works, having 
his principal office and place of business at 1428-30 Oak Street, 
Kansas City, Mo. 

Par. 2. The respondents are engaged in the manufacture and sale, 
among other products, of combination wood and wire portable corn 
cribs and silos. They are the principal producers of such cribs and 
silos and their combined production comprises the major portion 
of the total production of the industry. They constitute a group so 
large and influential in the corn crib industry that they are able to 
influence and control the flow of trade of such products, in commerce 
among and between the various States of the United States. 

Portable corn cribs and silos are made from pine picket lathing 
measuring 4 feet by 114 inches by 1% inch, and spaced 2 inches apart, 
pointed at one end, woven together with galvanized wire, and painted 
with red mineral preservative, and are practically identical with snow 
fencing, differing only as to use. They are largely used in the corn- 
producing States of the Middle West, especially in the State of Iowa, 
for the storage and preservation of corn, ensilage, and other corn 
products. 

Par. 3. In the course and conduct of their businesses, respondents 
have made, and are making, or causing to be made, shipments of 
said products from the States where same are manufactured to pur- 
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chasers thereof located in other States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said portable corn cribs and silos 
sold and distributed by them in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. Before the adoption of the understandings, agreements, 
combinations, conspiracies, and practices hereinafter found to have 
been adopted by the respondents, respondents were in active and sub- 
stantial competition with each other in making, and seeking to 
make, sales of portable corn cribs and silos in commerce between 
and among the various States of the United States; including the 
10 States hereinafter mentioned, and in the District of Columbia, 
and, but for the facts hereinafter set forth, such active and substan- 
tial competition would have continued to the present time. 

Par. 5. Respondents have entered into, and carried out, and are 
now carrying out, understandings, agreements, combinations, and 
conspiracies for the purpose, and with the effect, of unlawfully re- 
stricting, restraining, monopolizing, suppressing, and eliminating 
competition in the sale of portable corn cribs and silos in trade and 
commerce between and among the 10 States of Illinois, Iowa, Indiana, 
Kansas, Minnesota, Missouri, Nebraska, Ohio, South Dakota, and 
Wisconsin, comprising a substantial trade area in the Middle West. 

Par. 6. Pursuant to said understandings, agreements, combinations, 
and conspiracies, and in furtherance thereof, the respondents have 
done and performed, and still do and perform, among other acts 
and things, the following: 

1. Agreed to fix and maintain, and have for the 3 years last past 
fixed and maintained, uniform delivered prices for said products 
to customers in the aforementioned States; 

2. In order to better effectuate the said agreement to fix and main- 
tain uniform prices in said area, have also agreed : 

(a) To defray, without additional cost to consumers, carriage 
charges either for carload or less-than-carload lots of said products; 

(6) To allow Rowe Manufacturing Co., one of the largest crib 
manufacturers in the Middle West, to act as a clearing house for an 
exchange of views as to prices to be charged by all of the respondents ; 

(ec) To initiate uniform prices by all the respondents for the State 
of Iowa during the year 1936, and to apply the Iowa price program 
to the other States as closely as possible thereafter ; 

(d) To grant uniform discounts to all customers of respondents; 

_(e) To designate common basing poinis; 
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(f) To exchange with each other delivered price lists, discounts, 
and terms of sale; j 

(g) To make effective simultaneously all delivered price changes; 

(h) To cause the revised price lists of each respondent to be filed 
with all the other respondents soon after any revision of same; 

(<) To exchange information regarding price cutting by crib pro- 
ducers ; 

(j) To request and urge distributors and dealers to report instances 
of price cutting in the distribution and sale of corn cribs and silos; 

(zk) To negotiate with producers charged with price cutting in 
an attempt to eliminate further price concessions. 

3. Used, and are now using, other unlawful methods and means to 
restrict, restrain, suppress, prevent, and eliminate competition in the 
distribution and sale of portable corn cribs and silos in the afore- 
mentioned area of the United States. 

Par. 7. Each of said respondents acted, and acts, in concert and 
cooperation with one or more of the other respondents in furtherance 
of said understandings, agreements, combinations, and conspiracies. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove set out, 
are all to the prejudice of the public; have a dangerous tendency to 
hinder and prevent, and have actually hindered and prevented, price 
competition between and among the respondents in the sale of port- 
able corn cribs and silos in commerce between and among the States of 
Illinois, Iowa, Indiana, Kansas, Minnesota, Missouri, Nebraska, Ohio, 
South Dakota, and Wisconsin within the intent and meaning of the 
Federal Trade Commission Act; have placed in respondents the power 
to control and enhance prices in the aforementioned area; have in- 
creased the prices of portable corn cribs and silos to the purchasers 
and users thereof in said area; have tended to create in the respond- 
ents a monopoly in the said products; have unreasonably restricted 
and restrained trade in said products in said area; and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers of re- 
spondents, in which answers respondents admit all the material alle. 
gations of fact set forth in said complaint, and state that they waive 
all intervening procedure and further hearing as to said facts, and 
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the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Rowe Manufacturing Co., a 
corporation ; Nebraska Bridge Supply & Lumber Co., a corporation ; 
Mattson Wire & Manufacturing Co., a corporation; E. S. Gaynor 
Lumber Co., a corporation; Humboldt Fence & Supply Co., a cor- 
poration; Joseph M. Denning and J. Wayne Denning, copartners 
doing business under the name and style of Illinois Wire & Manu- 
facturing Co.; and Alexander G. Sutherland, an individual, trading 
under the name and style of Kansas City Wire & Iron Works, their 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection wtih the offering for sale, 
sale and distribution of combination wood and wire portable corn 
cribs and silos in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from entering into and carrying out 
any understanding, agreement, combination or conspiracy for the 
purpose, or with the effect, of restricting, restraining, suppressing or 
monopolizing, or eliminating competition in the sale of said products, 
and as a part of such understanding, agreement, combination, or con- 
spiracy from doing any of the following acts and things: 

1, Agreeing to fix and maintain, and from fixing and maintaining, 
uniform delivered prices for said products to their customers. 

2. Defraying, without additional cost to customers, carriage charges 
either for carload or less-than-carload lots of said products. 

3. Allowing any one or more of said respondents to act as a clear- 
ing house for an exchange of views as to prices to be charged by any 
one or more of said respondents. 

4. Initiating uniform prices by any one or more of said respondents 
for any one or more States, or applying any uniform price program 
to any one or more States. 

5. Granting uniform discounts to any customers of respondents or 
any one or more of them. 

6. Designating common basing points. 

7. Exchanging with one or more of the other respondents delivered 
price lists, discounts, and terms of sale. 

8. Making effective simultaneously any or all delivered price 
changes. 

9. Causing the revised price lists of any respondent to be filed with 
any of the other respondents after any revision of same. 

10. Exchanging information regarding price cutting by producers 
of portable corn cribs and silos. 
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11. Requesting or urging distributors and dealers to report instances 
of price cutting in the distribution and sale of portable corn cribs 
and silos. 

12. Negotiating with producers charged with price cutting in an 
attempt to eliminate further price concessions. 

13. Using any other methods or means of restricting, restraining, 
suppressing, preventing, or eliminating competition in the distribu- 
tion and sale of portable corn cribs and silos. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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INTERNATIONAL ART COMPANY, AMERICAN DISCOUNT 


COMPANY AND JOHN C. KUCK 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2767. Complaint, Apr. 15, 1986—Decision, Dec. 16, 1938 


Where (1) corporation engaged in producing, offering and selling tinted or col- 


ored enlargements of photographs and frames therefor, (2) corporation sub- 
sequently organized and used to collect any unpaid indebtedness due on 
pictures sold by former to its customers, and (3) individual who owned 
almost entire outstanding stock of each of aforesaid two corporations and 
directed and controlled the sales policy and general business methods pur- 
sued thereby, and had full control and management over district managers, 
salesmen and other representatives of corporation first referred to; 


In selling, through said first corporation, by means of numerous crews of solici- 


(a) 


tors and salesmen who (1) traveled throughout the various States and 
worked under supervision of crew or district manager, and whom (2) it 
supplied with cards certifying the bearer to be its duly accredited repre- 
sentative, and with contracts and order blanks, and who customarily rep- 
resented to customers solicited that customer was dealing directly with 
aforesaid corporation in purchasing pictures and frames therefrom, and 
were generally recognized by public as its agents, and whom it aided and 
abetted in their representations below set forth through supplying same 
with standardized sales talks containing such false and misleading state- 
ments; and, as aforesaid engaged in sale of such colored enlargements and 
frames to purchasers in other States, in substantial competition with others 
engaged in offer and sale among the various States and in the District of 
Columbia of photographs, pictures, and frames and other similar products, 
and including among such competitors those who do not employ and main- 
tain practices below set out, but truthfully represent and honestly vend 
their products, and those who truthfully represent same as paintings— 

Represented to prospects solicited in towns, villages, and rural communi- 
ties that sample or supposed sample displayed of finished work had won 
first prize, and that corporation in question had arranged for its artist to 
paint the particular family size, to be limited to a few people in each 
locality, for exhibition purposes, and that, by reason of the advertising 
feature, the prospect would be given the picture for the actual cost of mate- 
rials or materials and delivery, and referred to the pictures as “oil paint- 
ings,” “paintings,” “hand-painted,” or ‘finely finished paintings,” and ad- 
vised prospect that such work usually sold for $30 a picture, unframed, 
and, at times, for various higher named prices up to $100, and that the 
picture would be like the attractively colored sample, enclosed in glass in 
hexagon frame, which prospect need not take, and, in some cases involving 
child or infant, that Chicago-Tribune was preparing to hold baby contest 
and arrangements had been made by said corporation to enter its pictures 


therein ; 


Facts being so-called pictures which it solicited were not. paintings but merely 


colored enlargements of photographs secured from prospect and cost of 
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similar work ranged from 75¢ to $1.50, and it did not use oil paint in its 
said work, but crayon, pastel, and water color, finished picture was not in 
any sense a “painting” or “hand-painted,” etc., nor like the sample, and 
aforesaid representations with respect to the winning of any prizes or the 
conduct of any advertising or advertising features or baby contests or limi- 
tation to few people, etc., were false and misleading, as were supposed 
selling prices or values assigned to work in question, which it sold for its 
long-time regular price of $7.50 and:not at mere cost of materials, etc. ; 
Made use of “contest” or “draw” in furtherance of fraudulent sales plan 
aforesaid, and to convince purchaser that such colored enlargement was 
being sold only to selected few at greatly reduced price and less than 
that being paid by other purchasers, under which invariably lucky winner 
of a “red seal certificate’ or “blue seal certificate”, as the case might be, 
thereby became entitled to one picture for $15 and a second one free, or 
two pictures for the supposed special price of one, or, in some cases, to 
one picture for one-half of such special so-called introductory offer of 
$15 or for $7.50, and thereby beguiled prospects into believing they were 
the exceptional few whom fortune had favored, and into entering into 
contract for purchase of one of its pictures in said belief and as having 
won distinct advantage over other customers in same logality ; 


Facts being all were approached in same way and paid same price, and no 


(c) 


picture was given free or without additional charge, but it secured for 
each sold its regular price aforesaid; 

Made use of plan under which it delivered the finished enlargement or 
picture, enclosed in hexagon design and frame, through so-called “delivery- 
man” not theretofore in contact with customer, and who presented finished 


picture, framed as aforesaid, to purchaser and informed purchaser object- 


ing to quality, design, or price thereof (and theretofore advised, as afore- 
said, that frame need not be taken), that due to odd design no store ¢ar- 
ried such frames in stock and corporation in question was only one that 
furnished such products in said particular design, and that, in view of 
Shape of picture, it could not be fitted satisfactorily into any other 
shape and would quickly deteriorate, retained unframed, and presented for 
signature to purchaser lacking cash to pay both balance on picture and 
cost of frame, judgment note for balance and carrying charge; 


With result that it thereby succeeded, ordinarily, in selling for exorbitant price, 


(d) 


and often for as much as $22.50 to $25 apiece, frames, prices of which to it 


ranged from 45¢ to $1.75 and $2 apiece, and forced buyer to purchase 
something which he did not originally intend to, and to deal with it in 
purchase of such frames, and placed in hands of said representatives or 
“delivery-men” means whereby they could and did sell for exorbitant 
amounts its said products; and 

Informed such purchasers as had only partially paid for picture and 
signed judgment note in favor of second corporation as above stated, and 
had written to first-named and seller company making complaint and 
demanding adjustment of account, that matter was out of the hands of 
corporation thus addressed and had been turned over to said second cor- 
poration, or supposed discount company, by whom complaining customer 
was thereafter advised, upon communicating therewith, that it was a 
finance house and had discounted customer’s note and paid its money there- 
for and must be reimbursed, and, failing to be reimbursed, would be 
forced to take legal action at additional cost to customer whose signature 
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appeared on note in its possession, and that under no circumstances would 
it accept return of merchandise for credit; 

With result that it thereby misled and deceived purchasers of their aforesaid 
products into belief that supposed discount company was innocent holder 
for value of contracts entered into between purchasers and first and seller 
corporation, and that purchasers. were thereby cut off from making com- 
plaint to said first corporation, with which their contracts had been made, 
with respect to the character, quality, price, or other material aspects of 
the work covered and comprehended thereby ; 

Facts being supposed discount company paid no consideration to the other, 
or any other one, for purchasers’ notes, transacted business solely with 
said other corporation, and was not in position aforesaid of innocent holder 
for value, but constituted merely vehicle set up by individual owner of 
both companies to force payments of notes executed by purchasers under 
sueh alleged fiction : 

With effect of deceiving purchasers into buying products of said first and 
seller corporation as and for those possessing characteristics and qualities 
@laimed therefor, and of placing in the hands of their managers, sales 
agents, and “delivery-men” means of deceiving customers thereof and of 
diverting unfairly to themselves trade of competitors engaged in sale, in 
commerce among the yarious States and in District of Columbia, of prod- 
ucts of same kind and nature and truthfully advertised and represented: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 


Mr. Marshall Morgan for the Commission. 
Fry & Fry, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that International Art 
_Co., a corporation, American Discount Co., a corporation, and John 
C. Kuck, an individual, each hereinafter referred to as respondent, 
have been and are using unfair methods of competition in commerce 
as defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Both respondents, International Art Co. and Ameri- 
can Discount Co., are corporations organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of Illinois, each 
with its principal office and place of business located at 325 West 
Huron Street, Chicago, Ill. While each of the respondents is a 
separate corporate entity, each has the same president. 
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Respondent John C. Kuck is president and general manager of 
respondent International Art Co. and of respondent American Dis- 
count Co. Respondent Kuck owns a controlling interest in each of 
said companies and directs the activities and controls the affairs and 
policies of each including the conduct of sales campaigns, the char- 
acter of sales representations made and all business interviews and 
correspondence incident thereto. 

Respondent International Art Co. is now, and has been for more 
than 2 years last past, engaged in the business of offering for sale and 
the selling of tinted or colored enlargements of family and other 
photographs, and of frames therefor. Respondent International Art 
Co. sells its products through the medium of salesmen or representa- 
tives appointed by it as agents in its behalf, to customers located in 
States other than the State of Illinois. In consummating such sales 
and in distributing such products, respondent International Art Co. 
causes the pictures and frames so sold by it to be transported and 
delivered from its place of business in Chicago in the State of Illinois 
through and into various other States of the United States to the 
respective purchasers thereof at their respective points of location. 
In the course and conduct of its said business, respondent Interna- 
tional Art Co., has been, and is now, engaged in direct and substantial 
competition with various corporations, partnerships, and individuals 
likewise engaged in the sale, between and among the various States 
of the United States, of tinted or colored photographic enlargements, 
and, likewise, with corporations, partnerships, and individuals en- 
gaged in the sale among the various States of the United States of 
genuine original paintings, including oil paintings and water color 
paintings, as will be more fully hereinafter shown. 

Respondent American Discount Co. is a corporation organized, 
controlled, and operated by respondent International Art Co. to serve 


as an agency and medium for the latter in collecting balances due ’ 


from purchasers of pictures and frames therefor sold by respondent 
International Art Co. through its agents and representatives, to cus- 
tomers throughout the various States of the United States other than 
the State of Illinois, as also will be more fully hereinafter shown. 
Par. 2. In the course and conduct of its said business, respondent 
International Art Co. causes agents and representatives employed by 
it to visit the homes of prospective customers in the cities. towns 
and rural communities of the various States of the United Tey 
Under said respondent’s selling plan, it organizes its said agents ang 
representatives into squads or teams, each designated by a certain 
name and taking charge of and working a particular territory 
Among such squads or teams so organized by and under the super- 
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vision and authority of respondent International Art Co. for the 
purpose of selling tinted photographic enlargements made by it, are, 
and were, squads or teams designated by such titles as Saturday 
Workers’ Club, Match 4 Club, Big Match Club, Monday Workers’ 
Club, Twenty-five a Week Club, the Ramblers, Mountain Raider Divi- 
sion, Short’s Broadcasters, Easy Aces, Speeders’ Division, B. & W. 
Division, Harvesters, Little Speeders, Home Guard, the Warriors, 
Quality Artists, and others. Teams are, and have been, placed in the 
immediate charge of managers who keep in constant touch with the 
daily activities of the respective salesmen or representatives of re- 
spondent company. Finished pictures made by respondent Interna-. 
tional Art Co. are delivered by another and different representative 
designated as “deliveryman.” Respondent International Art Co. 
keeps, and has kept, close watch over the activities of its agents or 
representatives selling pictures and frames for it and assists and 
promotes such work actively and continuously. Weekly bulletins re- 
viewing and discussing sales work and containing high-powered sales 
talks are prepared by the “editorial department” of respondent Inter- 
national Art Co. and distributed among the salesmen, agents, and 
representatives engaged in the sale of respondent International Art 
Co.’s products. In these bulletins are set forth lists of leading sales- 
men and leading teams of salesmen covering weekly, quarterly, and 
other periods. Leading salesmen are complimented in the bulletin 
for the records made by them and others are urged to redouble their 
efforts. 

Sales talks containing approved methods of approach and convinc- 
ing arguments to be used in contacting prospective purchasers of 
pictures are likewise prepared and furnished by respondent Interna- 
tional Art Co. for distribution and use among its salesmen. 

Par. 3. Respondent International Art Co. makes its pictures in the 
following manner: A negative is made of a family photograph fur- 
nished to the agent by the purchaser or customer. This negative is 
then used to make a photographic enlargement of the original photo- 
graph. This photographic enlargement is then tinted or colored 
generally by the use of crayons or pastels in accordance with mem- 
oranda which have been written by the salesmen or representatives 
on the back of the original photograph. Respondent International 
Art Co. makes these enlarged tinted photographs at an average cost 
of about $1.25, with 24 cents representing cost of glass and back. 
Frames range in cost from 75 cents to $1.75. These pictures and 
frames are then, in turn, sold for as much as the agent or solicitor 
is able to obtain for them in a given locality or instance. Pictures are 
made in an unusual hexagonal shape necessitating a type of glass and 


. 
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frame that can only be obtained by the purchaser from the respondent 
International Art Co. 

Each salesman enters into a contract with respondent International 
Art Co. covering his contractual duties, obligations, and remunera- 
tion in connection with his sales work. Daily records for the use of 
salesmen and those delivering pictures are furnished by respondent 
International Art Co. under its corporate name. Salesmen or solici- 
tors, as compensation, receive a commission on each number or group 
or orders termed a “count.” Salesmen, or agents, endeavor to obtain 
a cash deposit on each order, usually one third, and purchasers unable 
to make cash payments sign judgment notes in favor of respondent 
American Discount Co. agreeing to make payments on specified dates. 
A signatory of each such note authorizes any attorney, in case of 
default, to confess judgment against him without process, for any 
unpaid amount, together with costs and attorney’s fees, and further 
consents to the levying of immediate execution against his properties 
and effects. A carrying charge of $1 is also added to each such 
note. 

Respondent International Art Co. causes orders or contracts for 
pictures to be taken by its agents and representatives on printed 
forms provided by said respondent bearing the name of the company 
and its address across the top thereof, anda in such order the customer 
requests the International Art Co. to make a “finely finished painting” 
from a photograph furnished by the customer. Said orders are 
addressed to respondent, International Art Co., by the purchaser, or 
customer, and are duly signed by him and countersigned or endorsed, 
as having been received, by the particular company salesman or repre- 
sentative taking the order. 

Said order blanks or forms employed by the agents or solicitors of 
respondent. International Art Co. in obtaining contracts for pictures 
to be made by said company, in addition to carrying the Chicago 
address of respondent International Art Co. set forth also the names 
of such foreign cities as Calcutta, Montevideo, Santiago, Johannes- 
burg, and Buenos Aires, and a cable address re eading “Inartco,” 
thereby creating, and intending to create, in the minds af pimehasere 
the impression or belief that respondent International Art Co. enjoys 
an important international business with branch offices or business 
connections in foreign cities located in South America, Africa, and 
Asia. 

Purchasers of pictures are given to understand that they are con- 
tracting or dealing with a duly constituted agent of the International 
Art Company of Chicago, Hl. Each agent or salesman is furnished 
by said company with an identification card or card of credentials to 
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be presented or exhibited by him when interviewing prospective pur- 
chasers. Equipment is also furnished its agents or solicitors by the 
said International Art Co. for use in soliciting orders in its behalf. 
Solicitors or agents are likewise furnished by the said respondent 
company with forms or blanks for use in case the work made in 
pursuance of orders by them proves unsatisfactory and pictures are 
to be returned for such reasons. 

Par. 4. Salesmen, agents, or representatives soliciting orders for 
and on behalf of the respondent International Art Co. for pictures 
to be made by such company are given full and complete instructions 
by such company as to the representations to be made by them upon 
approaching or contacting prospective purchasers of pictures. Said 
agents are instructed to represent, and do represent, and have repre- 
sented, that the company is appointing a limited number of persons in 
the particular city, town, or locality to be its private exhibitors, and 
that a new design of painting is being introduced there. Attention is 
to be called to prizes for its work won by the company at public 
exhibitions. Alluring samples of respondent’s work, done in oil, to 
be duplicated for the prospect, are exhibited to him and the prospect 
is informed that the company won first prize for its pictures because 
of the beauty of its new panel design and for its rich colorings, 
bringing out every feature clearly and distinctly. Respondent’s agents 
and solicitors further represent that the company’s artist has con- 
sented to paint a particular family size portrait for a stated sum, in 
order to introduce the new pastel paintings. Request is then made 
for inspection of family photographs, and the prospect is told that 
while the company has consented to paint a picture, like a sample for 
a stated price, always highly excessive, inasmuch as the purchaser is 
to be appointed a company exhibitor at that place, the company will 
make him a similar painting for just the cost of materials, packing 
and handling, namely, $5. In return for this concession, the prospect 
is informed that he is expected to exhibit the picture in a prominent 
place in his home. 

In further connection with said selling campaign and instructions 
therefor, respondent International Art Co. instructs its agents to 
represent that in order to keep everybody happy they have arranged 
an old-fashioned voting contest. A box containing a number of slips 
of paper attached to a wire and sealed is then exhibited. It is repre- 
sented that most of these slips are blank and some are trade checks; 
that each customer is allowed two trials; that if they draw blanks 
they do not win, but that if they are fortunate enough to draw a 
trade check such check pays half on a painting of a member of the 
family or some near relative, or a group. Agents are further in- 
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structed to represent in this relation that there is a further big 
“prize” to be obtained; that if the customer gets a red or blue seal 
certificate he obtains an additional painting of another member of 
the family or group absolutely free, or, if desired, he is allowed to 
have this one for one-fourth regular price and is given credit for one 
free picture. The customer draws, and finally and invariably draws 
a red seal certificate allegedly giving him one picture free, and is 
thereupon congratulated by the agent for his great luck. Said ap- 
parent lottery drawing feature is invariably used on instructions by 
each salesman or agent representing International Art Company in 
soliciting business for it in the respective States of the United States. 

Said alleged “drawing” was, and is, a sham device conceived for 
the sole purpose of making prospective purchasers believe that if they 
draw lucky numbers they will have the advantage of obtaining pic- 
tures at prices below those charged ordinarily to other customers, 
when in truth and in fact each purchaser, unknown to the other, is 
approached, in the same way through said scheme and beguiled into 
believing that he is an exceptional one favored by fortune. 

Par. 5. A crayon is a pencil-shaped piece of colored clay, chalk 
or charcoal used for drawing upon paper. A crayon drawing is the 
act or art of drawing with crayons. 

A drawing is a representation produced by the art of drawing; a 
work of art produced by pen, pencil, or crayon. 

The pastel, in art, is a colored crayon made of pigments ground 
with chalk and compounded with water into a sort of paste. A 
drawing made with a colored chalk or crayon is called a pastel, as is 
also the art of drawing with colored crayons. 

Paint is defined as a substance used in painting composed of a dry 
coloring material intimately mixed with a liquid vehicle. A painting 
is a likeness, image, or scene depicted with paints without the aid of 
photography. 

A water color is a painting with pigments for which water, and 
not oil, is used as a solvent. 

A portrait, in its ordinary accepted meaning, is a picture of a 
person drawn from life, especially a picture or representation of a 
face; a likeness particularly in oil. 

An oil painting is a painting done by hand with brushes in plastic 
oil colors on canvas, or other material, without the aid of photog- 
raphy. 

Par. 6. In pursuance of respondent International Art Co.’s sales 
activities, its agents and salesmen have represented and sold, and 
represent and sell as “genuine hand-painted oil portraits,” “oil paint- 
ings,” “finely finished paintings,” “hand paintings” or “original 
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paintings,” pictures which were merely photographic enlargements, 
tinted, or colored. 

In selling and offering for sale said photographic enlargements, 
the said respondent’s agents and representatives exhibit, and have 
exhibited, to prospective purchasers handsome oil painted or other 
type of hand-painted samples or exhibits of finer quality of work, 
done by a different method than that used in making the pictures 
which were ultimately delivered to the said purchasers. Said colored 
photographic enlargements sold as aforesaid have not only been 
represented as “hand-painted oil portraits,” “oil portraits,’ “oil 
paintings,” “finely finished paintings,” “hand paintings” and “origi- 
nal paintings,” but they have been further represented as possessing 
a sales price comparable to prices obtaining in the case of genuine oil 
paintings of similar size, being represented variously as worth $60, 
$45, $40, $30 and similar prices. 

In truth and in fact, the pictures so represented and sold on behalf 
of respondent International Art Co. are not, and never have been, oil 
paintings, or water-color paintings, or hand paintings, or original 
paintings, or any work of art produced by the art of drawing, or 
drawn from life, but, on the contrary, are, and have been, merely 
cheap photographic enlargements of photographs, tinted or colored 
by the use of pencil or crayon, or with the aid of an air-brush, and, in 
no instance, by the use of oil paint. The sales prices represented 
for respondent’s pictures by sales representatives of respondent 
International Art Co. were and are fictitious and greatly in excess of 
the prices at which such tinted photographic enlargements were, and 
are, ordinarily sold, or were ever intended or contemplated to be sold. 

Par. 7. In further connection with the sale of its pictures and 
frames, and with a view in particular of obtaining orders for baby 
pictures, agents of respondent International Art Co. have represented 
that a large daily paper in the city of Chicago was conducting, or 
would conduct, a baby contest and that pictures made by respondent 
International Art Co. of babies were then entitled to be entered and 
would be entered by the International Art Co. in such contest. 

In truth and in fact, no arrangement had been made by the re- 
spondent International Art Co. to enter in a baby contest, baby pic- 
tures made, or to be made, by the International Art Co., and no large 
Chicago daily was conducting, or was to conduct, a baby picture 
contest. 

Par. 8. In further connection with this sale of said pictures and 
frames to purchasers in various States of the United States, respond- 
ent International Art Co., with a view to inducing the purchase of its 
pictures by residents of particular cities or towns, represented that 
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the company planned to open a’branch store or establishment m the 
particular city or town in question, in which event the price:of pic- 
tures would be materially increased over the price then offered by 
the agent. 

Further, in connection with the sale of its products, the Inter- 
national Art Co., through its agents, undertook, at the time contracts 
were entered into, to furnish picture frames at certain specified prices, 
and, thereupon, when a further and different agent delivered the 
picture, a higher and different charge was demanded for a frame 
which, it developed, could only be bought from the International Art 
Co. owing to the peculiar hexagonal shape of the picture as made. 

In truth and in fact, the International Art Co. did not intend to 
open, and did not open, branch offices in the cities or towns where its 
agents were selling pictures, and, further, respondent International 
Art Co. did not sell, and did not intend selling, picture frames at the 
prices originally quoted. 

Par. 9. In case of controversy, for any reason, with a purchaser 
of a picture, where the purchaser had given a note to the American 
Discount Co. for the unpaid balance due on a picture, respondent 
International Art Co. made it a practice of avoiding any further 
responsibility in connection with its contract by referring the pur- 
chaser to the American Discount Co., and creating the impression 
in the mind of the purchaser that by reason of the fact that the pur- 
chaser had given a judgment note in favor of the American Discount 
Co., the International Art Co. had been removed from the situation 
and was no longer involved in any contractual relationship with the 
purchaser. In this connection, use was made of such statements and 
declarations as: 

Your matter is out of our hands, as you have your note with the American 


Discount Company. Your complaint should be addressed to the American Dis- 
count Company. 


* * * We are not interested, as we sold your note to the American Dis- 
count Company. You will have to have all your dealings with them. How- 
ever, we advise you not to return the painting without their permission. 

In connection with this same representation, the American Dis- 
count Co. would advise the purchaser that it had bought the note of 
the purchaser or customer, and had paid its money therefor and 
would look to the customer for payment of the note. 

In truth and in fact, the International Art Co. and the American 

: “ : : i 
Discount Co., while technically possessing separate corporation enti- 
ties, are, and have been, one and the same, each being owned, organ- 
ized, and operated out of the same address in Chicago by John C, 
Kuck, the moving spirit in the business of the International Art Co., 
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and the American Discount Co. had not bought the judgment note in 
question by discount or otherwise and had not paid the International 
Art Co. any sum of money therefor, the transaction in each instance 
being merely recorded by a fiction of bookkeeping. The purchaser 
of a picture, in cases where a note had been given for an unpaid 
balance, thus found himself cut off from, dealing with the company 
with which he had contracted for a picture, and was remitted instead 
to a controversy with a collection agency adjunct which held a judg- 
ment note against him. 

Par. 10. In further connection with the operation of its business 
plan, as the same related to the collection of moneys alleged to be 
due for pictures, the International Art Co., through its dummy cor- 
poration and collection agency, American Discount Co., resorted to 
various methods of frightening or intimidating people into the fur- 
ther payment of money claimed to be due for pictures. In this con- 
nection, the American Discount Co. made a practice of writing of- 
fensive letters to purchasers of pictures. These letters were issued 
in serial form, a particular form or number in the series being used to 
cover a given situation, the failure to pay the note being treated, at 
first, as an oversight. The following, among other statements, were, 
and are being made in letters written by the American Discount Co. 
to purchasers of pictures from the International Art Co.: 

Neglect to pay an honest debt not only leads to trouble, loss of time and 
money, but to a reputation for unfair dealing. 

The law makes it cost more to beat a creditor out of an honest claim than 


to pay. 
* * * * * * * 


When our client extended credit to you, it was thought that you would keep 
your word. We, too, were of the same opinion. You deceived us both. 

You are surely not dead of every sense of uprightness. 

Par. 11. The pictures or photographs which were secured from 
prospective purchasers by the agents and representatives of respond- 
ent International Art Co. for the purpose of having “paintings” 
made from them were, in most instances, pictures of members of the 
family, or dear relatives, and many such pictures could not possibly 
be duplicated. The photographs also furnished to respondent Inter- 
national Art Co. by its customers possess, and have possessed great 
sentimental value. In making contracts with its customers, the Inter- 
national Art Co. inserts therein a clause to the effect that no counter- 
mand would be accepted. In case of a controversy as to alleged mis- 
representation as to the character or quality of the work done, or 
for other reasons justified in the mind of the purchaser, the respond- 
ent International Art Co. did and does insist upon holding the pur- 
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chaser to the letter and terms of the contract, and, as a means of 
enforcing compliance with the contract in every instance, respondent 
International Art Co. did and does refuse to return the valued family 
photograph until the money claimed to be due has been paid to 
respondent International Art Co. Under such type of duress, many 
customers who were dissatisfied with the character or quality of the 
picture made for them, and who assert, and have asserted, misrepre- 
sentation in connection therewith, have been forced to go through 
with the contract in order to obtain the return of a treasured family 
photograph. 

Par. 12. In truth and in fact, the various statements and represen- 
tations made by the International Art Co., through its agents and 
representatives, in selling and offering for sale their pictures in cities, 
towns, and communities of the respective States of the United States, 
were, and are, false, deceptive, and misleading in the following, 
among other particulars: 

1. The respondent International Art Co. does not have, and has 
not had, a branch office, or branch offices, in the cities of Calcutta, 
Montevideo, Santiago, Johannesburg, and Buenos Aires; 

2. No limited number or other number of purchasers are being, or 
have been, appointed as private exhibitors for respondent Interna- 
tional Art Co. in the cities, towns, and communities in which it sells 
pictures ; 

3. Respondent International Art Co. has not introduced and is not 
introducing, in connection with its sales work, any new design of 
painting ; 

4. Prizes in art have not been won by respondent. International 
Art Co. in any public exhibition; 

5. Samples or exhibit pictures shown to prospective purchasers by 
agents and salesmen of respondent International Art Co. are not 
the same quality and workmanship as the finished picture delivered 
to the purchaser by the representative of the International Art Co.; 

6. Pictures represented and sold by respondent International Art 
Co. are not, and never have been, “genuine hand-painted oil por- 
traits,” “oil portraits,” “oil paintings,” “finely finished painting,” 
“hand paintings,” or “original paintings”; 

7. Pictures represented and sold by the International Art Co. do not 
possess, and have never possessed, the quality, characteristics or the 
value of oil paintings attributed to them by the agents and representa- 
tives of said International Art Co., but, on the contrary, comprise a 
cheap, inferior product costing around $1.25 each; 

8. Respondent International Art Co. has not entered, and is not 
entering, baby pictures made by it in any baby picture contest, and 
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no leading daily paper of Chicago is now, or has been, conducting any 
such contest ; 

9. Respondent International Art Co. has not opened, and has not 
intended or purposed to open, branch offices or studios in the various 
cities and towns visited by its salesmen and representatives while ob- 
taining contracts for pictures; 

10. Picture frames have not been furnished to purchasers at the 
prices originally promised or stated by respondent International 
ATeOCG 

11. Respondent International Art Co. has not actually sold to the 
American Discount Co. judgment notes signed by purchasers of pic- 
tures, and the American Discount Co. had not paid actual cash to the 
International Art Co. for the alleged purchase of any such notes. 

Par. 18. There are, among the competitors of respondent Interna- 

tional Art Co., described in paragraph 1 hereof, corporations, partner- 
ships, firms and persons who are engaged in the sale of tinted enlarge- 
ments of photographs and of frames therefor who do not employ 
and maintain the practices as set forth in paragraphs 3 to 11 of this 
complaint, but who truthfully represent their products and honestly 
vend the same, and there are also, among the competitors of the re- 
spondent International Art Co., corporations, partnerships, firms, and 
persons engaged in the business of painting portraits who truthfully 
represent their products as being paintings. 
‘Par. 14. The use by the respondents International Art Co., Ameri- 
can Discount Co. and John C. Kuck of the said practices as set forth 
in paragraphs 2 to 11 of this complaint, unfairly diverts trade from 
competitors and thereby substantial injury has been done, and is being 
done, by respondents to substantial competition in interstate com- 
merce. By the use of the within described false and misleading rep- 
resentations, respondents have deceived, and are deceiving, the public 
concerning the quality and value of their products sold as hereinbefore 
described, and have thereby induced, and are inducing, the public to 
purchase such products under the erroneous belief that same are, and 
were, high-grade quality paintings and picture frames of exceptional 
merit and value. 

Par. 15. The above alleged acts and practices employed by said 
respondents as aforesaid are all to the prejudice of the public and the 
respondents’ competitors and constitute unfair methods of competition 
in interstate commerce within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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Report, Frnpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 15, 1936, issued and served 
its complaint in this proceeding upon respondents International Art 
Co. and American Discount Co., corporations, and John C. Kuck, an 
individual, charging them with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ respec- 
tive answers thereto, testimony and other evidence in support of the 
allegations of the complaint were introduced by Marshall Morgan, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by Albert H. Fry, attorney for respondents, before 
W. W. Sheppard, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding came on for final hearing before the Commission on the 
said complaint, the answers thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, and the 
oral arguments of counsel aforesaid; and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
these its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, International Art Co. and American 
Discount Co., are corporations, organized, existing, and doing business 
under and by virtue of the laws of the State of Illinois. The former 
was organized in 1923 and the latter in 1931. Both corporations have 
their office and principal place of business located at the same address 
in the city of Chicago, Ill. The two corporations use different ad- 
dresses, the American Discount Co. using the address Orleans-Huron 
Building, Chicago, Il., and the International Art Co. using the 
address 325 West Huron Street, Chicago, Ill. Number 325 West 
Huron Street in Chicago, IIL, is in fact the address for the Orleans- 
Huron Building and the functions of each corporation are carried 
on at the identical address. The two corporations occupy the same 
office with the desks and other equipment used by each separated only 
by an aisle. 

The officers of the International Art Co, are John C. Kuck presi- 
dent, Frank Olker, vice president and treasurer, and Willan A. 
Bopp, secretary. The officers of the American Discount Co. are John 
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C. Kuck, president, Mrs. John C. Kuck, vice president, and Frank 
Olker, secretary and treasurer. 

Respondent International Art Co. is engaged in the business of 
producing and offering for sale and selling tinted or colored enlarge- 
ments of photographs and frames therefor. Respondent American 
Discount Co. was organized, and is used, for the purpose of collecting 
any unpaid indebtedness due on pictures sold by the International 
Art Co. to its customers. 

Respondent John C. Kuck is an individual who owns the controlling 
interest in each of the respondent corporations. In fact, he owns 
almost the entire outstanding stock of each corporation. He directs 
and controls the sales policy and general business methods pursued 
by said corporate respondents, as herein described, and has full con- 
trol and management over the district managers, salesmen, and other 
representatives of the respondent International Art Co. 

Par. 2. In the course and conduct of its business of offering for sale 
and selling tinted or colored enlargements of photographs and frames 
therefor, the respondent International Art Co. has caused colored 
enlargements of photographs and the frames therefor, when sold, 
to be transported from its place of business in Chicago, Tl, to pur- 
chasers thereof located at points in States of the United States other 
than the State of Illinois. In the course and conduct of such business, 
respondent International Art Co. is in competition with other corpo- 
rations and with partnerships, firms, and individuals likewise engaged 
in offering for sale and selling in commerce among and between the 
various States of the United States and in the District of Columbia 
enlargements of photographs, pictures and frames and other prod- 
ucts similar to those sold by it in similar commerce. 

Respondent International Art Co.’s pictures and frames are sold to 
members of the public by crews of solicitors and salesmen traveling 
throughout the various States of the United States and working 
under the supervision of a crew manager or district manager. There 
are some 25 or 30 such managers operating crews throughout 15 to 
18 States of the United States. Working under such managers are 
approximately 150 to 200 salesmen. Salesmen are usually selected 
by the respective managers but some salesmen are selected directly 
by the respondent International Art Co. 

The solicitors, salesmen, deliverymen, district managers, and other 
representatives selling the respondent International Art Co.’s colored 
enlargements of photographs, and frames therefor, to members of 
the purchasing public, are agents for the International Art Co. and 
are accepted and dealt with as such by the purchasing public. Each 
manager and salesman is supplied by the International Art Co. 
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with, and carries and presents, a card certifying him to be “a duly 
accredited representative of the International Art Co., 825 West 
Huron Street, Chicago, Ill., authorized to show samples and to take 
orders for future delivery in accordance with the provisions of the 
interstate commerce laws.” On the back of this card, it is stated 
that the bearer is engaged in interstate commerce by reason of 
soliciting the sale of goods on behalf of individuals or firms doing 
business outside of the State. 

Respondent International Art Co. also furnishes all salesmen and 
other representatives with contract forms or order blanks, each 
order being directed and addressed to International Art Co., and 
containing the following language and provisions: 


International Art Co. 


325 Huron St. Cable Address 
Chicago, Ill, U. S. A. INARTCO 
pois .| Pies pe ee ee 193-_. 

You will please make for the undersigned, from the photograph delivered to 
YOursrepresentatlye: Gols say) = oe ee finely finished painting 
PE So ee oe and deliver the same to me on or about the __________ 
day ol? 20s 2a 18S" the painting #0 Sk ee eee to cost me 
SOue we estes 

Amount paid your representative $__-_________, leaving a balance of 
Sete te Pie , Which I agree to pay at the time of delivery. 

The Above Price Does Not Include Frames or Glass. Countermands Not 
Accepted. 


This order is given you upon the further consideration that your company 
will deliver the paintings so ordered in suitable frames, which the under- 
signed is entitled to accept upon payment of a reasonable price if the frames 
are satisfactory. In the event the undersigned does not accept frames and 
pay for same, they are to be delivered forthwith to your company’s deliveryman. 

Received sb yictse ae eens see CuSTOMEI esse te ae aoe ee eS 

Representative. 

The above form of contract is invariably employed by such salesman 
or representative taking orders to be executed by respondent Inter- 
national Art Company. 

Based upon the testimony of customers of the International Art 
Co. and upon the general representations of the respondents made 
both directly and through its agents, salesmen, and representatives, 
and also by reason of the use of the credential cards, contracts, and 
order blanks above described, the Commission finds that the respond- 
ents, as well as their salesmen and other representatives soliciting 
orders for pictures and frames therefor, have customarily represented 
that such customers are dealing direct with the respondent Inter- 
national Art Co. and are purchasing such pictures and frames direct 
from the International Art Co. 


INTERNATIONAL ART CO. ET AL. 1403 
JST Findings 


Par. 3. For the purpose of selling the respondent International 
Art Co.’s colored enlargements of photographs and frames therefor, 
and inducing purchasers thereof to sign contracts without understand- 
ing the nature, terms, and conditions thereof, salesmen and other 
representatives of respondent International Art Co., with the know]l- 
edge, acqillescence, and active cooperation of the respondents Inter- 
national Art Co. and John C. Kuck, by the use of standardized 
sales talks furnished by the respondents, make false and misleading 
representations as follows: 

1. Salesmen and other representatives of the respondent Inter- 
national Art Co., traveling in crews, visit homes in towns, villages, 
and rural communities in the United States, and when calling upon 
prospective purchasers exhibit several samples of attractively colored 
specimens of the International Art Co.’s work, enclosed in glass. 
The prospective purchaser’s attention is called to one of these speci- 
mens and he is informed that said picture was awarded first prize; 
that for advertising purposes and because of the demand for this 
picture the International Art Co. had arranged for their artist to 
paint this particular family size, which would be limited to a few 
people in each locality for exhibition purposes. The prospective 
purchaser is then informed, in many instances, that by reason of 
said advertising feature the prospective purchaser will be given the 
picture for the actual cost of materials or the actual cost of “mate- 
rials and delivery.” 

2. Said salesman particularly calls the prospective purchaser’s at- 
tention to the beauty of the work, its finish, and to the natural colors 
of the hair, eyes, complexion, and clothing. In typical sales talks 
such salesmen and representatives call attention to their “New Hex- 
agon Design * * * 10 by 15 inches in size,” and state that work 
of the kind exhibited “is quite expensive and usually sells for $30 
a picture,” without frame or glass. On some occasions these pictures 
are priced at $40, $60, $75, and even as high as $100. 

3. Invariably the pictures are represented and referred to by the 
respondent International Art Co. and by its various salesmen and 
representatives as “oil paintings,” “paintings,” “hand-painted,” and 
“finely finished paintings.” 

4. Said salesman then informs the prospective purchaser that the 
completed “painting” furnished by the International Art Co. will be 
the same as the sample exhibited, that he is selling the picture only, 
but that when delivered it will be framed, and that said prospective 
purchaser need not take the frame unless desired. 

5. In some cases where the possible subject is a child or baby, said 
salesman informs the prospective purchaser that the Chicago Tribune 


1404 FEDERAL TRADE COMMISSION DECISIONS 
Findings 27 F. TE.G. 


is preparing to hold a baby contest and that the International Art 
Co. has made arrangements to enter its pictures in said contest. 


6. In furtherance of said fraudulent sales plan, and for the purpose | 


of convincing the prospective purchaser that said colored enlarge- 
ment is being sold only to a selected few, at a price greatly reduced 
and less than is being paid by other purchasers, the prospective pur- 
chaser is then introduced to the “draw,” described by the salesman as 
being an “old-fashioned voting contest something like you have at 
the church and social affairs.” The so-called “contest” or “draw” 
consists of certificates enclosed in envelopes. These certificates, as a 
general rule, are designated as “red seal certificates” and “blue seal 
certificates.” The “red seal certificates” reads, “One additional mezza- 
tone painting absolutely free”; the “blue seal certificate” does not 
definitely state what the prospective purchaser is entitled to receive, 
other than that said prospective purchaser is entitled to receive and 
take advantage of a special introductory offer, and reads as follows: 


International Art Company 
325 W. Huron St. Chicago, Illinois 


For the purpose of advertising OUR NEW PAINTING exclusive design, 


and extending our business 
The Original Holder of This 
BLUE SEAL CERTIFICATE 


is entitled to receive and 
[SEAL] take advantage of 


Our Special Introductory Offer 


THIS CERTIFICATE IS NON-NEGOTIABLE AND REDEEMABLE ONLY 
AS STIPULATED ABOVE 


ES SUED eh © See eee eee International Art Co. 


By means of the wording of the so-called “blue seal certificate,” the | 
salesman or representative of the respondent International Art Co. | 
can, and does, make such representations as to the benefits of such | 
certificate as the conditions and circumstances may to him indicate. | 

The usual and customary representation made by said salesman or | 
representative is that the prospective purchaser on drawing a “red 
seal certificate” is entitled to one picture for $15 and a second one | 


free. If a “blue seal certificate” is drawn, the usual representations 
are that prospective purchaser will receive two pictures for the special 
price of $15; or that said prospective purchaser will receive a picture 
of the same quality for one-half the special introductory offer of $15 
or $7.50. The salesman can, and does, so manipulate the eang 
that the prospective purchaser always*wins and the final result of 
said drawing is that the so-called “lucky” purchaser, regardless of 
the form of certificate selected, receives either two pictures for $15 or 
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one picture for $7.50. On some occasions the said salesmen or repre- 
sentative informs said prospective purchaser that said “blue seal cer- 
tificate” drawn entitles such purchaser to one picture free upon 
payment of merely the cost of materials, postage, etc., in the amount 
of $7.50. 

(7) The delivery of said picture is not made by said salesman but 
by a representative of the International Art Co. known as the 
“deliveryman,” whose duties are to collect the balance due on the 
picture delivered and to sell the customer a frame for said picture. 
Before calling on the purchaser said deliveryman notifies the pur- 
chaser of the approaching delivery by means of postcards, of which 
the following is typical: 

Your painting will be delivered on or between the ~----~.-----~~-- and the 
a eee OE et aa 

International Art Company 
When a call is made by the deliveryman, he presents the finished 
picture to the purchaser fully framed in the hexagon design frame 
and begins a standardized sales talk in an attempt to sell the frame, 
making a charge for such frame in varying amounts. 

If the purchaser objects to the quality, design, or price of the 
frame, although previously advised that there was no obligation to 
accept said frame, said purchaser is now, and for the first time, 
informed, by said deliveryman, that due to the odd design no store 
carries same in stock and that the International Art Co. is the only 
one that furnishes frames of this particular design. The purchaser 
is further informed that by reason of the shape of the picture it 
cannot be satisfactorily fitted into any other shaped frame and if 
retained unframed said picture would quickly deteriorate. As a 
result of these representations the deliveryman usually succeeds in 
selling a frame for an exorbitant price, often charging as much as 
$22.50 to $25 each for said frames. 

If the purchaser does not have sufficient cash to pay the balance 
due on said picture and cost of said frame, the said deliveryman then 
presents a judgment note furnished him by said International Art 
Co., payable to the American Discount Co., for the signature of the 
purchaser, covering the balance due plus $1 carrying charge. 

Par. 4. Based upon the testimony of customers of the International 
Art. Co. and upon the testimony of the officers, salesmen, and other 
representatives of said company, and based also upon the testimony 
of photographers who color photographs and artists who paint pic- 
tures, the Commission finds that the finished photograph delivered 
by the respondent International Art Co. is not in accordance with 
the sample displayed by the salesmen; that the picture exhibited or 
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any other picture produced by the International Art Co. never won 
a prize in any competition; that the International Art Co. does not 
and never has limited the sale of said pictures to a few selected 
customers in any given territory; that the picture or similar work 
does not now and never has sold for the price of $30, $40, $60, $75 
and even as high as $100, but that the usual and regular price 
charged customers by said International Art Co. is $7.50. 

The Commission further finds that the respondent International 
Art Co. was not engaged in a special advertising campaign, and 
that the prices quoted for said pictures were not special prices based 
upon advertising or a special introductory offer but were the regular 
prices charged in due course of business over a long period of time. 
The prospective purchaser is not given a picture at a special or cost 
price but instead is charged an exorbitant price therefor. The photo- 
graphic enlargements used by the International Art Co. are furnished 
them by a Chicago photographer who charges them 25¢ for each en- 
largement, and the so-called artists who complete the coloring of 
said pictures can do from 25 to 30 a day. The entire cost of finishing 
a picture such as delivered by the respondent International Art Co., 
based upon cost of similar work, is from 75¢ to $1.50. 

The Commission further finds that the respondent International 
Art Co. does not now and never has used oil paint in the finishing 
of said photographs, but instead the materials used are comprised 
entirely of crayon, pastel, and water color. 

The Commission further finds that a painting, as understood by 
photographers who color photographs, artists who paint pictures and 
the general public, is an original representation by the painter of a 
design, image or object on a surface by means of paint, either pastel, 
water color, or oil; a free-hand image painted directly on the sur- 
face without the intervention of any mechanical means such as a 
camera. This is the conception which the general public have of the 
term “painting” and is what they expect to get when a painting is 
purchased. 

The Commission further finds that the pictures sold and distributed 
by the respondent International Art Co. are not “paintings.” Said 
pictures In no way conform to the established belief of the public 
as to what constitutes a painting, nor do said pictures constitute 
paintings as understood by photographers who color photographs or 
artists who paint pictures. The pictures sold and distributed by the 
respondent International Art Co. are, in fact, colored photographs 
produced by making a photographic negative of the photograph fur- 
nished by the customer. An enlargement is then made from the 
negative on specially prepared photographic paper containing an 


: 
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emulsion which enables it to take dry color and also to absorb liquid 
color. This enlargement is then built up by the use of crayon and 
pastel applied by hand and water color by use of an air brush. 

The Commission further finds that the International Art Co. never 
had an arrangement with the Chicago Tribune to enter its pictures 
in any baby contest nor was any baby contest in progress or being 
contemplated by the Chicago Tribune at the time such representations 
were made. 

The Commission further finds that the alleged “draw” is a fraudu- 
lent scheme conceived for the sole purpose and with the result of in- 
ducing prospective purchasers to believe that if they draw lucky 
numbers they will have the advantage of securing pictures at prices 
greatly below the prices respondent International Art Co.’s other 
customers must, and do, pay for them, and that they will receive 
said pictures to the exclusion of certain other people in the same 
locality. In fact, however, every prospect is approached in the same 
way and all pay the same price. By means of this scheme members 
of the purchasing public are beguiled into believing that they are the 
exceptional few whom fortune has favored. As a result of the repre- 
sentations of respondent’s salesmen and representatives in relation 
to the “draw”, customers considering that they had been lucky and 
had won a distinct advantage over other customers in the same local- 
ity were thereby induced to enter into a contract for the purchase 
of one of respondent’s pictures. The Commission further finds that 
by reason of the use of said “draw” the International Art Co. does 
not give said purchaser a picture free, or without additional charge, 
but, as a matter of fact, such purchaser is sold two pictures for the 
regular price of $7.50, and the cost of said so-called “free” picture 
is included in the regular price of $15 for two of said pictures. 

The Commission further finds that the sales plan designed by the 
respondents, which provides for the salesman selling only the pic- 
ture and a separate party known as a deliveryman delivering and 
collecting for the picture and selling the frame, is solely for the pur- 
pose of and has the effect of misleading and forcing the purchaser 
to buy something which he did not originally intend. The special 
design of frame in which the picture is delivered cannot be duplicated 
except by the International Art Co. At the time the picture is sold, 
the purchaser’s attention is not called to this difficulty of duplication 
of the frame but instead the purchaser is led to believe that the frame 
may be rejected on delivery and purchased elsewhere. As a result 
the purchaser is forced to deal with the respondent International Art 
Co. in the purchase of said frames. By this method of dealing in 
frames the respondents have placed, and are placing, in the hands 
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of their representatives and deliverymen a means whereby said repre- 
sentatives and deliverymen can, and do, sell said picture frames for 
an exorbitant amount. The frames sold by said representatives and 
deliverymen for as high as $22.50 to $25 are made for the respondent 
International Art Co. by the Metropolitan Picture Frame Co. of 
Chicago. The prices charged by the Metropolitan Picture Frame Co. 
on delivery of said frames to the respondent International Art Co. 
range from 45¢ to $1.75 and $2 each. 

The Commission further finds that all of the representations by the 
salesmen and representatives of the respondent International Art Co. 
were made with the knowledge, acquiescence, and active cooperation 
of the respondents and respondents’ salesmen and representatives for 
the purpose and with the result of selling the International Art Co.’s 
colored enlargements of photographs and frames therefor. The re- 
spondents and said salesmen and representatives knew these repre- 
sentations to be false and misleading. The respondents further aided 
and abetted in the furtherance of said fraudulent sales plan and 
representations by furnishing said salesmen and representatives with 
standardized sales talks containing the false and misleading repre- 
sentations hereinbefore set out for their guidance. 

Par. 5. After delivery of the finished picture to the purchaser, if 
said purchaser happens to be one who has only partially paid for 
a picture and has signed a judgment note to the American Discount 
Co. for the balance, and such person has any objection or complaint 
by reason of the quality, design, or any other cause, and writes or 
communicates with the International Art Co. relative to said objec- 
tion and demanding an adjustment of the account, such complaint is 
answered through the medium of a form letter sent out by the re- 
spondent International Art Co., giving the complaining purchaser to 
understand that the matter was out of its hands and that the matter 
had been turned over to the American Discount Co. If the purchaser 
then communicates with the American Discount Co., he is informed 


by said company by a letter containing the following or some similar 
statement: 


We are a finance house and have discounted your note in favor of the Inter- 
national Art Company, from whom you made the purchase. In other words, we 
paid out our money and must be reimbursed or we will be forced to take legal 
action which will cost you an additional $10 court cost plus attorney’s fees. 
Your signature appears on this note we have in our possession and same must 
be paid. You must remember you signed a judgment note. 

We do not under any circumstances accept the return of merchandise for 
credit and anything returned to us will be absolutely refused. 


By means of such correspondence purchasers of respondents’ 
products are further misled and deceived by respondents’ representa- 
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tions that the American Discount Co. is an innocent holder. for value 
of the contracts entered into between said purchasers and the Inter- 
national Art Co. and are thus cut off from communicating with the 
respondent International Art Co. with which their contracts have 
been concluded in regard to the character, quality, price, finishing, 
delivery, or other material aspect of the work covered and compre- 
hended by such sales contracts. 

In truth and in fact, the American Discount Co. does not pay any 
consideration to the International Art Co. or any other person for 
said notes of purchasers and is not in the position of an innocent 
holder for value. Although the American Discount Co. is a separately 
organized corporation, its capital stock is almost entirely owned by 
the respondent, John C. Kuck, who likewise owns practically all 
the stock of the International Art Co. The Commission finds that 
the American Discount Co. is, accordingly, a vehicle set up by said 
respondent, John C. Kuck, for the purpose of forcing payment of 
notes executed by purchasers on the alleged fiction that the American 
Discount Co. is an innocent holder for value. The American Discount 
Co. occupies the same office as the International Art Co. and transacts 
business solely with the International Art Co. 

Par. 6. There are among the competitors of respondent Inter- 
national Art Co. corporations, partnerships, firms, and persons who 
are engaged in the sale of colored enlargements of photographs and of 
frames therefor in commerce between and among the various States 
of the United States and in’ the District of Columbia, who do not 
employ and maintain the practices hereinbefore enumerated and de- 
scribed but who truthfully represent and honestly vend the same, and 
there are also among the competitors of the respondent International 
Art Co. corporations, partnerships, firms, and persons engaged in the 
business of painting portraits and selling paintings in commerce 
between and among the various States of the United States and in the 
District of Columbia, who truthfully represent their products as being 
paintings. 

Par. 7. The use by respondents of the hereinabove enumerated false 
and misleading representations in connection with the offering for 
sale and sale of colored photographic enlargements and of frames 
therefor has, and has had, the capacity and tendency to deceive, and 
has deceived, purchasers into buying respondent International Art 
Co.’s products as and for those possessing the characteristics and 
qualities claimed for them. Respondents, through such methods, 
have placed, and are placing, in the hands of their managers, sales 
agents, and deliverymen means of deceiving customers. 
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The aforesaid acts and practices of. respondents have the capacity 
and tendency to, and do, divert unfairly to respondents the trade of 
competitors engaged in selling in commerce among and between the 
various States of the United States and in the District of Columbia 
products of the same kind and nature as those of respondents, which 
products are truthfully advertised and represented. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the 
prejudice and injury of the public and of the respondents’ competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents 
thereto, testimony and other evidence in support of the allegations of 
said complaint and in opposition thereto, taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, briefs filed herein, and oral arguments by Marshall Morgan, coun- 
sel for the Commission, and by Albert H. Fry, counsel for the re- 
spondents, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That the said respondents, International Art Co. and 
American Discount Co., corporations, and their officers and John C. 
Kuck, an individual, and their respective servants, salesmen, em- 
ployees, and agents, individual or corporate, in connection with the 


advertising, offering for sale and sale and distribution in interstate — 


commerce or in the District of Columbia of colored or tinted photo- 
graphs or enlargements having a photographic base, and of frames 
therefor, do forthwith cease and desist from: 

1. Representing, directly or in any manner, that colored or tinted 
pictures, photographs, or photographic enlargements are hand-painted 
or are paintings; 

2. Using the terms “oil painting,” “portrait painting,” “hand paint- 
ing,” or the word “painting,” either alone or in conjunction with any 
other terms or words in any way to designate, describe or refer to col- 
ored or tinted pictures, photographs or photographic enlargements or 
other pictures produced from a photographic base or impression; 

3. Representing that any colored enlargement of a photograph has 
been entered in any competitive competition of paintings or that any 
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award has been made to such enlargement in such competitive com- 
petition; 
_ 4, Misrepresenting that any specified sum is the actual cost of “ma- 
terials” in a picture, or is the actual cost of “materials and delivery,” 
or otherwise misrepresenting the actual cost of either materials or 
delivery ; 

5. Representing that such pictures are being, or will be, sold only te 
a limited number of customers, or otherwise misrepresenting any mate- 
rial fact concerning the terms and conditions of sale, or the extent to 
which the sale of such pictures is limited ; 

6. Representing that pictures submitted to them or photographic 
enlargements made therefrom will be entered in any baby picture or 
other picture contest, unless such contest is in fact then being con- 
ducted and such pictures or photographic enlargements are eligible for 
entry therein, or otherwise misrepresenting the existence of any picture 
contest or the eligibilty of customer’s pictures or photographic en- 
largements therein; 

7. Representing that a picture similar to sample displayed will be 
delivered unless in fact the picture delivered is of the same kind, 
quality, design and workmanship ; 

8. Representing that they are conducting any special campaign or 
advertising campaign in any particular place or locality for the pur- 
pose of obtaining special exhibitors or for any other purpose, unless 
such campaign is in fact then being conducted in such locality for such 
purpose ; 

9. Representing, through use of a “draw” or voting contest or 
through use of “lucky” blanks, slips, coupons, or certificates, or 
through use of any other device, plan or scheme or through any prize 
contest or special introductory or advertising offer, that any customer 
thereby would obtain a financial advantage or be entitled to receive 
any picture free or receive a substantial discount or reduction in the 
price of any picture or pictures; 

10. Representing to the customer that frames can be purchased else- 
where unless the odd design used can in fact be purchased from other 
sources or unless a standard design is furnished ; 

11. Concealing from or failing to disclose to customers that the 
finished picture when delivered will be so shaped and designed that it 
can only be used in a specially designed odd style of frame which can 
be procured from the International Art Co. only, and generally at 
prices equal to or in excess of the prices already charged for pictures; 

12. Representing that respondent, American Discount Co., is an 
innocent purchaser for value, without notice, before maturity, of notes 
for unpaid balances on pictures sold to such customers by respondent 
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International Art Co., or has in good. faith discounted such notes or 
paid out any money in connection with the purchase of such notes; 

13. Representing, as the customary or regular prices or values for 
such pictures and frames, prices and values which are in fact fictitious 
and greatly in excess of the prices at which said pictures and frames 
are regularly and customarily offered for sale and sold in the normal 
and usual course of business. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3317. Complaint, Jan. 31, 1938—Dectsion, Dec. 16, 1938 


Where nine corporations engaged in the manufacture of liquid chlorine for com- 
mercial purposes, and in the sale thereof directly and through sales agents 
to purchasers, including towns, cities, and other municipalities, State govern- 
ments and divisions thereof, Federal Government and divisions thereof, and 
State and Federal institutions, and representing, in their output, substan- 
tially all the liquid chlorine made for commercial and industrial purposes 
in the United States and sold therein since 1930, and since said year only 
regular source of supply for purchasers of said product, and prior to 1931, 
and still, but for acts below set forth, in competition as to price with one 
another in sale of said product among the various States, Territories and 
District of Columbia— 

Entered into, carried out, and continued to carry out agreement, combination, 
understanding, and conspiracy among themselves to fix and maintain 
enhanced uniform prices to be exacted by them from purchasers of such 
liquid chlorine in commerce among the various States and in said District; 
and in pursuance of said agreement, etc., and agreements made so to do— 

1. Fixed and maintained uniform prices for liquid chlorine sold by them and by 
each of them; and 

2. Divided United States into zones for which they fixed and maintained en- 
hanced uniform prices to be exacted from their purchasers of said product; 

With a dangerous tendency to, and with result of, actually hindering and pre- 
venting price competition in sale thereof in commerce as aforesaid, increas- 
ing prices paid by purchasers thereof, creating in themselves monopoly in 
sale of said product and in interstate commerce, and of unreasonably 
restraining such commerce; all to the prejudice of competitors and to the 
injury of the public: 

Held, That such acts and practices constituted unfair methods of competition 
in commerce within intent and meaning of Federal Trade Commission Act. 


Before Mr. John J. Keenan, trial examiner. 

Mr. Edward L. Smith for the Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Mathieson Alkali Works, Inc. 

Root, Clark, Buckner & Ballantine, of New York City, for The 
Electro Bleaching Gas Co. 

Miller, Owen, Otis & Bailly, of New York City, for Solvay Sales 


Corporation. 
Sage, Gray, Todd & Sims, of New York City, for The Hooker 


Electrochemical Co. 
Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for The Diamond 


ATkali Co. 
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Avis & Angel and Mr. A. S. age ee Jr., of Charleston, W. Va., 
for The Belle Alkali Co. 

Mr. William W. Schneider and Mr. Charles E. Caspari, Jr., of 
St. Louis, Mo., for The Monsanto Chemical Co. 

Montgomery & McCracken, of Philadelphia, Pa., for Pennsylvania 
Salt Manufacturing Co. 

Mr. Sidney G. DeKay and Wright, Gordon, Zachry & Parlin, of 
New York City, for The Columbia Alkali Corporation. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Mathieson 
Alkali Works, Inc., The Electro Bleaching Gas Co., Solvay Sales 
Corporation, The Hooker Electrochemical Co., The Diamond Alkali 
Co., The Belle Alkali Co., The Monsanto Chemical Co., Pennsylvania 
Salt Manufacturing Co., and The Columbia Alkali Corporation, 
hereinafter referred to as respondents, have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in Feet thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as rolleyes? 

Paracrary 1. All of the respondents are corporations fopand 
existing, and doing business under and by virtue of the laws of the 
States hereinafter mentioned and with their principal places of busi- 
ness in the cities hereinafter mentioned, to wit: 


Name of respondent and State of incorporation Principal place of business: 
Mathieson Alkali Works, Inc., Virginia-—____________-— New York City, N. Y. 
The Hlectro Bleaching Gas Co., New York______________ New York City, N. Y. 
Solvay Sales Corporation, New York._-____-___________ New York City, N. Y. 


The Hooker Electrochemical Co., New York---------___ New York City, N. Y. 
The Diamond Alkali Co., Delawarec._2. 4 ee Pittsburgh, Pa. 

The Belle Alkali,Co., West Virginia.__.__.___________.___ Belle, W. Va. 

The Monsanto Chemical Co., Missouri_._.-.--__________ St. Louis, Mo. 
Pennsylvania Salt Manufacturing Co., Pennsylvania_____ Philadelphia, Pa. 

The Columbia Alkali Corporation, Ohio________________. New York City, N. Y. 


Par. 2. Said respondents are now and since their organizations 
have been engaged in the manufacture, at their respective places: of 
business, of liquid chlorine for bommercn| purposes and in the sale 
thereof ditteny and through sales agents to the purchasers thereof, 
an important class of such purchasers being towns, cities, and bttliek 
municipalities, State governments and divisions ehereok! the Federal 
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Government and divisions thereof, and State and Federal institu- 
tions. In the course and conduct of their businesses all of the said 
respondents for more than 5 years last past have caused and still 
cause such liquid chlorine when sold by them, to be transported in 
interstate commerce from their respective places of business to, into, 
and through various States of the United States other than the 
States in which they respectively have their factories and places of 
business, to the purchasers in such other States to whom said liquid 
chlorine is and has been sold. The amount of liquid chlorine manu- 
factured for commercial and industrial purposes and sold by the 
respondents directly and through sales agents constitutes and at all 
times since 1930 has constituted substantially all the liquid chlorine 
manufactured for commercial and industrial purposes in the United 
States and sold therein. Purchasers of liquid chlorine have no regu- 
lar source of supply, excepting from the respondents, and since 1930 
have had no regular source of supply of liquid chlorine excepting 
from the respondents. 

The respondents were prior to 1931 in competition as to price 
with one another in the sale of liquid chlorine between and among 
the various States of the United States, the Territories thereof, and 
the District of Columbia and but for the combination, agreement, 
understanding, and conspiracy hereinafter described, said respond- 
ents would have been at all times since 1931 and would now be in 
such competition with one another. 

Par. 3. In 1931 said respondents for the purpose of eliminating 
price competition among themselves entered into, have since carried 
out, and are still carrying out an agreement, combination, under- 
standing, and conspiracy among themselves to fix and maintain, 
and by which they have fixed and maintained enhanced uniform 
prices to be and which have been and are still being exacted by them 
from their purchasers of liquid chlorine in commerce between and 
among the various States of the United States and in the District 
of Columbia. Pursuant to and for the purpose of carrying out the 
aforesaid agreement, combination, understanding, and conspiracy, 
the said respondents have, among other things, done the following: 

(a) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform prices for liquid chlorine sold by 
them and by each of them; 

(d) Agreed to divide, and pursuant to such agreement, have 
divided the United States into zones, for which zones the respond- 
ents have by agreement fixed and maintained and still fix and main- 
tain enhanced uniform prices exacted by them from their purchasers 
of liquid chlorine. 
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Par. 4, The acts and practices of the respondents as herein alleged 
are all to the prejudice of competitors of respondents, have a danger- 
ous tendency and have actually hindered and: prevented price com- 
petition in the sale between and among the various States of the 
United States, the Territories thereof, and in the District of Co- 
lumbia of liquid chlorine; have increased the prices of liquid chlorine 
paid by purchasers thereof, an important class of such purchasers 
being towns, cities, and other municipalities, State governments and 
divisions thereof, the Federal Government and divisions thereof, and 
State and Federal institutions, and consequently by the public; have 
created in the respondents a monopoly in the sale in interstate com- 
merce of liquid chlorine; have unreasonably restrained interstate 
commerce in liquid chlorine and constitute unfair methods of com- 
petition in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnpines As TO THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 31, 1938, issued, and 
served its complaint in this proceeding upon respondents, Mathieson 
Alkali Works, Inc., The Electro Bleaching Gas Co., Solvay Sales 
Corporation, The Hooker Electrochemical Co., The Diamond Alkali 
Co., The Belle Alkali Co., The Monsanto Chemical Co., Pennsyl- 
vania Salt Manufacturing Co., and The Columbia Alkali Corpora- 
tion, charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answers, the 
Commission, by order entered herein, granted respondents’ motions 
for permission to withdraw said answers and to substitute therefor 
answers admitting all of the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answers were duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answers, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusions drawn therefrom: 
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ParacraPH 1. Respondent, Mathieson Alkali Works, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Virginia, with its principal place of busi- 
ness in New York, N. Y. 

Respondent The Electro Bleaching Gas Co. is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal place of business in New 
York, N. Y. 

Respondent Solvay Sales Corporation is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal place of business in New York, 
Nees 

Respondent The Hooker Electrochemical Co. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal place of business in New 
MVOrkNe-Y; 

Respondent The Diamond Alkali Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal place of business in Pittsburgh, 
Pa. 

Respondent The Belle Alkali Co. is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of West Virginia, with its principal place of business in Belle, W. Va. 

Respondent The Monsanto Chemical Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Missouri, with its principal place of business in St. Louis, 
Mo. 

Respondent Pennsylvania Salt Manufacturing Co. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi- 
ness in Philadelphia, Pa. 

Respondent The Columbia Alkali Corporation is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Ohio, with its principal place of business in New 
York—-N._Y. 

Par. 2. Said respondents are now and since their organizations 
have been engaged in the manufacture, at their respective places of 
business, of liquid chlorine for commercial purposes and in the sale 
thereof directly and through sales agents to the purchasers thereof, 
an important class of such purchasers being towns, cities, and other 
municipalities, State governments and divisions thereof, the Federal 
Government and divisions thereof, and State and Federal institu- 
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tions. In the course and conduct of their businesses, all of the said 
respondents for more than 5 years last past have caused and still 
cause such liquid chlorine, when sold by them, to be transported in 
interstate commerce from helt respective Dias of business to, into 
and through various States of the United States other ae the 
States in which they respectively have their factories and places of 
business, to the purchasers in such other States to whom said liquid 
chlorine is and has been sold. The amount of liquid chlorine manu- 
factured for commercial and industrial purposes and sold by the 
respondents directly and through sales agents constitutes and at all 
times since 1930 has constituted substantially all the liquid chlorine 
manufactured for commercial and industrial purposes in the United 
States and sold therein. Purchasers of liquid chlorine have had no 
regular source of supply except from the respondents since 1930. 

The respondents were, prior to 1931, in competition as to price 
with one another in the sale of liquid chlorine between and among 
the various States of the United States, the Territories thereof, and 
the District of Columbia, and but for the combination, agreement, 
understanding, and conspiracy hereinafter described, said respond- 
ents would have been at all times since 1931, and would now be, in 
such competition with one another. 

Par. 3. In 1931, said respondents, for the purpose of eliminating 
price competition among themselves, entered into, have since carried 
out, and are still carrying out an agreement, combination, under- 
standing, and conspiracy among themselves to fix and maintain, 
and by which they have fixed and maintained enhanced uniform 
prices to be, and which have been and are still being, exacted by 
them from their purchasers of liquid chlorine in commerce between 
and among the various States of the United States and in the District 
of Columbia. Pursuant to and for the purpose of carrying out the 
aforesaid agreement, combination, understanding, and conspiracy, 
the said respondents have, among other things, done the following: 

(a) By agreement among themselves have fixed and maintained, 
and still fix and maintain, unifor m prices for liquid chlorine sold by 
them and by each of canis 

(6) Agreed to divide, and pursuant to such agreement have 
divided, the United States into zones, for which zones the respond- 
ents have by agreement fixed and maintained, and still fix and main- 
tain, enhanced uniform prices exacted by them from their purchas- 
ers of liquid chlorine. 


CONCLUSION 


The acts and practices of the respondents, as herein described, are 
all to the prejudice of competitors of the respondents and to the 
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injury of the public, have a dangerous tendency to and have actually 
hindered and prevented price competition in the sale of liquid chlo- 
rine in commerce between and among the various States of the United 
States, the territories thereof, and in the District of Columbia; have 
increased the prices paid by purchasers for liquid chlorine; have 
created in the respondents a monopoly in the sale of liquid chlorine 
in interstate commerce as defined in the Federal Trade Commission 
Act; have unreasonably restrained such commerce and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 
respondents, in which answers respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Mathieson Alkali Works, Inc., 
The Electro Bleaching Gas Co., Solvay Sales Corporation, The 
Hooker Electrochemical Co., The Diamond Alkali Co., The Belle 
Alkali Co., The Monsanto Chemical Co., Pennsylvania Salt Manu- 
facturing Co., and The Columbia Alkali Corporation, their respec- 
tive officers, agents, servants, and employees, in connection with the 
sale and the offering for sale of liquid chlorine in commerce between 
and among the various States of the United States and the District 
of Columbia, do forthwith cease and desist from entering into any 
understanding, agreement, combination, and conspiracy between and 
among any two or more of the said respondents and from continuing 
any agreement, combination, understanding, and conspiracy hereto- 
fore entered into among themselves, to fix and maintain or for the 
purpose of fixing and maintaining uniform prices or enhanced uni- 
form prices, or to divide the United States into zones for the sale 
of said product at uniform prices, or at enhanced uniform prices; 
provided that nothing herein contained shall prohibit the exercise 
by the respondents of their lawful rights under the patent laws of 
the United States. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they shall have complied with this order. 
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In toe MATTER OF 


EARL C. NOYES TRADING AS SEYON PRODUCTS COM- 
PANY, ING., AND END-O-CORN LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3235. Complaint, Oct. 4, 1937—Decision, Dec. 21, 1938 


Where an individual engaged in carrying on mail-order business in sale and 
distribution of his so-called “Seyon Fluid,’ “Seyon Ointment,” and ‘“Seyon 
Lax-O-Tabs,” to purchasers in other States— 

(a) Represented, in various advertisements concerning said preparations in 

; newspapers of wide general circulation and in folders, pamphlets, circulars, 
and other advertising matter, that said products constituted competent and 
effective remedies and cures for such diseases and ailments as rheumatism, 
neuritis, lumbago, sciatica, neuralgia, and arthritis, facts being they did not 
constitute such remedies or cures for any of the diseases and ailments to 
which the body is subject, and particularly for the various diseases set 
forth above, and would not relieve or stop the pain incident thereto or to 
such condition ; 

(bv) Represented, as aforesaid, that said “Seyon Ointment” was a competent 
and effective preventive of colds and competent and effective treatment and 
remedy for headaches and head and chest colds, facts being it was not 
such a preventive or remedy for said ailments and conditions and had no 
effect whatever on the causative factors of either colds or headaches; and 

(c) Featured, in aforesaid advertising, trade names “Seyon Products Company, 
Inc.” and “End-O-Corn Laboratories, Ine.,” and represented thereby that 
such supposed concerns or sellers constituted legally existing corporate 
entities operating a laboratory or laboratories in which medicines in ques- 
tion were made and compounded by said individual, facts being that they 
were thus made by pharmaceutical laboratories in which he had no interest 
whatever, and sold by him in regular course of trade, and he neither oper- 
ated nor maintained laboratory in which medicinal products were made or 
tested, and owned no interest in any manufacturing establishment, as 
aforesaid, from which such products were obtained ; 

With tendency and capacity to mislead and deceive substantial portion of 
purchasing public into erroneous and mistaken belief that said representa- 
tions were true, and that said medicinal preparations possessed therapeutic 
values and properties represented, and into purchase thereof in and on 
account of such beliefs induced and brought about by reason of his said 
claims and representations, and with result that trade was diverted un- 
fairly to him from competitors engaged in sale of similar preparations or 
those designed for usage in treatment of same or similar diseases and 
conditions, and who do not in any way misrepresent their business status 
as manufacturers or therapeutic values or properties of their respective 
products: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
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Before Mr. Edward FE. Reardon, trial examiner. 
Mr. Carrel F. Rhodes and Mr. S. Brogdyne Teu II for the Com- 
mission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Earl C. 
Noyes, individually, and trading as Seyon Products Co., Inc., and as 
End-O-Corn Laboratories, Inc., hereinafter referred to as respondent, 
has been, for more than 1 year last past, and is now using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParacrarPH 1. Respondent, Earl C. Noyes, is an individual operat- 
ing and doing business under the trade names, Seyon Products Co., 
Inec., and End-O-Corn Laboratories, Inc., with his principal offices and 
places of business located at 129 State Street, Rutland, Vt., and 4 East 
Garfield Boulevard, Chicago, Ill. 

Par. 2. Respondent Earl C. Noyes, operating under the trade names 
Seyon Products Co., Inc., and End-O-Corn Laboratories, Inc., has 
been for more than 1 year last past, and is now, engaged in the business 
of manufacturing, advertising, selling, and distributing medicinal and 
other products. Among the commodities so advertised and sold by re- 
spondent are those known as “Seyon Fluid,” “Seyon Ointment,” and 
“Seyon Lax-O-Tabs,” recommended as a treatment and cure for neu- 
ritis, lumbago, sciatica, and rheumatism; and a product designated as 
“End-O-Corn,” a salve for removing corns. Said respondent now 
causes, and for more than 1 year last past, has caused, his said products, 
when sold, to be transported from his respective places of business 
located in the States of Vermont and Illinois to retail dealers and 
other purchasers located at points in various States of the United 
States other than the aforesaid States of Vermont and Illinois and 
in the District of Columbia. 

There is now, and has been for more than 1 year last past, a constant 
current of trade and commerce in said products so sold, distributed, 
and transported by respondent between and among the various States 
of the United States and the District of Columbia. 

In the course and conduct of his said business respondent is now, 
and has been, in substantial competition with other individuals, firms, 
partnerships, and corporations likewise engaged in the business of 
manufacturing, selling, and distributing medicinal and other prod- 
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ucts intended and sold for the same purposes for which respondent’s 
said products are sold in commerce among and between the various 
‘States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of the business set out and de- 
scribed in paragraphs 1 and 2 hereof, respondent, for the purpose of 
inducing the purchase of the commodities offered for sale by him, has 
circulated to purchasers and prospective customers throughout the 
United States, by mail, and by newspaper advertisements, advertis- 
ing folders, pamphlets, circulars, letters, and other literature, and by 
broadcasts over radio stations with sufficient power to convey the 
programs emanating therefrom into the various States of the United 
States, advertisements of the various products sold by him. In all of 
such advertisements respondent has caused the trade names “Seyon 
Products Company, Inc.” and “End-O-Corn Laboratories, Inc.” to be 
prominently and conspicuously displayed together with statements 
purporting to describe said products and their effectiveness in use. 
Among such statements the following are typical examples: 


The Seyon treatment consisting of Seyon Fluid, Seyon Ointment and Seyen 
Lax-O-Tabs is the one really safe and sure way of stopping all pains caused by 
rheumatism, neuritis, sciatica, lumbago, neuralgia, and arthritis and the best way 
to get rid of these troubles is by eliminating the cause. 

Protect yourself and family from colds this spring. Get a jar of Seyon Oint- 
ment at any good drug store today. Refuse anything but Seyon Ointment. 

Seyon Fluid will not stop your pains. It gets to the seat of the trouble and 
eliminates it but that usually takes quite some time. While the treatment 
aimed at the source of the trouble is more important, yet the relief of pain quick 
can be accomplished by using Seyon Ointment which is made to stop pains quickly. 

Seyon Ointment can also be used by the whole family. It is wonderful for 
Areadaches and quickly breaks hard head and chest colds. 


Sixteen Day Treatment 
SEYON 
FLUID 


(Internal) 
Approved for use in very severe 
cases of 
Neuritis 
Lumbago 
Sciatica 
Neuralgia 
Rheumatism 
Price One Dollar 
Sixteen Day Treatment 
Sponsored by 
End-O-Corn Laboratories, 
INC. 

4 Hast Garfield. Boulevard, 
Chicago, Illinois. 
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The aforesaid statements and representations, together with other 
similar statements and representations not herein set out in full, 
serve as representations on the part of respondent that said products 
constitute competent and effective remedies and cures for diseases, 
conditions, and ailments of the human body such as rheumatism, 
neuritis, lambago, neuralgia, arthritis, and sciatica. Respondent also 
represents that the product Seyon Ointment is a competent and 
effective preventive of colds and is a competent and effective treat- 
ment and remedy for headaches and for head and chest colds. Re- 
spondent also represents that said product End-O-Corn will effec- 
tively and competently remove corns on the human foot. 

Par. 4. By the use of the word “Laboratories” in the trade name 
“Bnd-O-Corn Laboratories, Inc.,” and the use of the word “Spon- 
sors” after and in connection with the name “End-O-Corn Labora- 
tories, Inc.,” respondent represents his said products to be com- 
pounded, prepared, sponsored, and approved by an established 
institution or laboratory where research work, experimentations, and 
analyses are carried on and maintained by especially trained experts. 
In truth and in fact, respondent does not do research work or conduct 
experiments and analyses. Respondent does not own or operate a 
laboratory wherein research work, experiments, and analyses are 
conducted, and respondent’s products are not made, compounded, 
sponsored, indorsed, or approved by any recognized or established 
laboratory conducted by scientists or experts. 

Par. 5. In truth and in fact the respondent’s said products do not 
constitute competent and effective remedies or treatments for any 
of the maladies, diseases, and ailments to which the human body is 
subject and specifically do not constitute competent and effective 
remedies or treatments for neuritis, lumbago, neuralgia, rheumatism, 
arthritis, and sciatica, and will not relieve pain incident to such dis- 
eases, conditions, or maladies or have any effect on the causative 
factors thereof. The product known as End-O-Corn Salve will not 
remove corns and will not cure or relieve the pains caused there- 
from. The product designated as Seyon Ointment will not prevent 
colds and is of no beneficial therapeutic value in the treatment of 
headaches, head colds,.or chest colds. Said product has no beneficial 
therapeutic value in the treatment of any of these conditions. 

Par. 6. The said representations of said respondent as aforesaid 
are false and misleading and have had and do have the tendency and 
capacity to mislead and deceive a substantial number of retail deal- 
ers and members of the purchasing public into the mistaken and 
erroneous belief that the respondent operates a laboratory, and that 
the products “Seyon Fluid,” “Seyon Ointment,” “Seyon Lax-O- 
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Tabs” and “End-O-Corn” will accomplish the results claimed by | 


respondent as herein detailed. The said representations of said 
respondent have had and do have the capacity to induce retail dealers 


and members of the purchasing public to buy respondent’s said prod- | 
ucts because of the erroneous beliefs engendered by said false and | 


misleading designations and representations, and to unfairly divert 
trade from competitors who are engaged in the sale of like products 
to those sold by respondent in commerce among and between the 
various States of the United States and in the Dikteles of Columbia, 
who do not use such false and misleading designations and repre- 
sentations, and also from competitors who are engaged in the sale 
of products designed and intended to act as competent remedies, 
treatments, cures, or palliatives for the various maladies, diseases, aiid 
conditions herein named in commerce among and ae the arene 
States of the United States and’ the District of Columbia. As a 
result thereof injury has been done, and is now being done, by re- 
spondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 7. The above-alleged acts and practices of respondent are all 
to the prejudice and injury of the public and of respondent’s competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 4th day of October 1937, 
issued and served its complaint in the proceeding upon respondent, 
Earl C. Noyes, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, the respondent having failed to file 
answer, testimony, and other evidence in support of the allegations 
of said complaint were introduced by S. Brogdyne Teu II, attorney 
for the Commission, and in opposition to the allegations of the com- 
plaint by respondent Earl C. Noyes, in person, before Edward E. 
Reardon, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded 
and filed at the office of the Commission. Thereafter the proceed- 
ing regularly came on for final hearing before the Commission on 
said complaint, testimony, and other evidence, brief in support of 
the complaint (respondent not having filed brief or oral argument 
requested), and the Commission having duly considered the matter 
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and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGcraPH 1. The respondent, Earl C. Noyes, is an individual oper- 
ating under the trade names Seyon Products Co., Inc., and End-O- 
Corn Laboratories, Inc., with his principal place of business located at 
129 State Street, Rutland, Vt., and 4 East Garfield Boulevard, Chicago, 
Ill. Respondent is now, and for several years last past has been, 
engaged in carrying on a mail-order business in the sale and dis- 
tribution of medicinal products designated “Seyon Fluid,” “Seyon 
Ointment,” “Seyon Lax-O-Tabs,” and “End-O-Corn.” “Seyon” is a 
coined word resulting from the spelling of respondent’s name back- 
ward. The respondent causes his said products when sold to be trans- 
ported from his place of business in the States of Illinois and Ver- 
mont to purchasers thereof located in the various States of the United 
States other than the States of Illinois and Vermont. 

Par. 2. There are other individuals, firms, partnerships, and 
corporations engaged in the sale and distribution in commerce among 
and between the various States of the United States of medicines de- 
signed and intended for use in the treatment of similar diseases and 
conditions of the human body. In the sale and distribution of his 
said medicinal preparations in commerce among and between the 
various States of the United States, respondent is in competition 
with such other individuals, firms, partnerships, and corporations. 

Par. 3. In the course and conduct of his business and for the pur- 
pose of inducing the purchase of the various medicinal products sold 
by him, the respondent has circulated to purchasers and prospective 
purchasers throughout the United States various advertisements and 
representations concerning said medicinal preparations. These ad- 
vertisements appear in the newspapers having a wide general circula- 
tion and also appear in advertising folders, pamphlets, circulars, and 
other advertising literature. In all of said advertisements the re- 
spondent has caused the trade names “Seyon Products Company, 
Ine.” and “End-O-Corn Laboratories, Inc.” to be prominently and 
conspicuously displayed together with various statements purporting 
to describe said products and their respective efficacy in use. Among 
such statements the following are typical examples: 

The Seyon treatment consisting of Seyon Fluid, Seyon Ointment and Seyon 
Lax-O-Tabs is the one really safe and sure way of stopping all pains caused by 
rheumatism, neuritis, sciatica, lumbago, neuralgia, and arthritis and the best 
way to get rid of these troubles is by eliminating the cause. 
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Protect youself and family from colds this spring. Get a jar of Seyon Oint- 
ment. at any good drug store today. Refuse anything but Seyon Ointment. 
Seyon Fluid will not stop your pains. It gets to the seat of the trouble and 
eliminates it but that usually takes quite some time. While the treatment 
aimed at the source of the trouble is more important, yet the relief of pain 
quick can be accomplished by using Seyon Ointment which is made to stop 
pains quickly. | 
Seyon Ointment can also be used by the whole family. It is wonderful for 
headaches and quickly breaks hard head and chest colds. 
Sixteen Day Treatment 
SEYON 
FLUID 
(Internal) 
Approved for use in very Severe cases of 
Neuritis 
Lumbago 
Sciatica 
Neuralgia 
Rheumatism 
Price One Dollar 
Sixteen Day Treatment 
Sponsored by 
End-O-Corn Laboratories, 
INC. 
4 East Garfield Boulevard, 
Chicago, Illinois. 


Through use of such statements in his advertising literature, and 
through use of other similar statements, the respondent has repre- 
sented that said medicinal products constitute competent and effective 
remedies and cures for such diseases and ailments of the human body 
as rheumatism, neuritis, lumbago, sciatica, neuralgia, and arthritis; 
that the product known as Seyon Ointment is a competent and ef- 
fective preventive of colds and is a competent and effective treatment 
and remedy for headaches and for head and chest colds; that a 
preparation known as End-O-Corn will effectively and competently 
remove corns on the human foot; that Seyon Products Co., Inc., and 
End-O-Corn Laboratories, Inc., are legally existing corporate entities 
operating a laboratory or laboratories in which said medicines are 
manufactured and compounded; and that the various medicines: 
named herein are actually manufactured and compounded by the 
respondent. 

Par. 4. The Commission finds that there was not sufficient compe- 
tent testimony to sustain the charge that the preparation “End-O- 
Corn” would not remove corns or relieve the pain incident thereto. 

Par. 5. The Commission finds that the respondent does not com- 
pound or prepare the various medical products sold by him. He does 
not own, operate, or maintain a laboratory in which said medicinal 
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products are manufactured or tested, nor does he own any interest in 
any such manufacturing establishment from which said products are 
obtained. The various products designated “Seyon Fluid,” “Seyon: 
Ointment,” and “Seyon Lax-O-Tabs” are made and compounded by 
various pharmaceutical laboratories in which the respondent has no: 
interest whatever, and are sold by the respondent in the regular: 
course of trade. 

The Commission finds that the various medicinal preparations, to: 
wit, “Seyon Fluid,” “Seyon Ointment,” and “Seyon Lax-O-Tabs,” sold 
by respondent do not constitute competent and effective remedies or 
cures for any of the diseases and ailments to which the human body is 
subject, and particularly do not constitute competent and effective 
remedies or cures for various diseases such as neuritis, lumbago, 
sciatica, neuralgia, rheumatism, and arthritis, and will not relieve or: 
stop the pain incident to such diseases or condition. The Commission 
further finds that Seyon Ointment is not a competent and effective 
preventive of colds and is not a competent and effective treatment or 
remedy for headaches or for head and chest colds. The use of said 
preparation has no effect whatever on the causative factors of either 
colds or headaches. 

Par. 6. The respondent’s use of the foregoing misleading state- 
ments and misrepresentations as hereinabove set forth has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
representations are true and that said medicinal preparations possess 
the therapeutic values and properties represented, and into the pur- 
- chase of respondent’s medicinal preparations in and on account of 
such beliefs induced and brought about by reason of respondent’s: 
aforesaid claims and representations. As a result trade has been di- 
verted unfairly to the respondent from competitors engaged in selling 
similar preparations or other preparations designed for usage in the 
treatment of the same or similar diseases and conditions of the human 
body who do not in any way misrepresent their business status as a 
manufacturer or the therapeutic value or properties of their re- 
spective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Earl C. Noyes, 
trading as Seyon Products Co., Inc., and End-O-Corn Laboratories, 
Inc., as herein found, are all to the prejudice and injury of the public 
and of respondent’s competitors and constitute unfair methods of 
competition in Commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, respondent not having 
filed answer, and testimony, stipulation, exhibits, and other evidence 
taken before Edward E. Reardon, an examiner for the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, brief filed herein by Carrel 
F. Rhodes, counsel for the Commission, no brief having been filed 
by respondent, and the Commission having made its findings as to 
the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It ts ordered, That the respondent, Earl C. Noyes, individually, 
and trading as Seyon Products Co., Inc., and as End-O-Corn Labo- 
ratories, Inc., or under any other trade name, his agents, representa- 
tives, or employees, in connection with the offering for sale, sale and 
distribution in interstate commerce or in the District of Columbia 
of various medicinal preparations now designated “Seyon Fluid,” 
“Seyon Ointments,” “Seyon Lax-O-Tabs” or any other preparations 
containing the same or similar ingredients or possessing the same or 
similar properties, whether sold under those names or any other 
names, do forthwith cease and desist, directly or through any corpo- 
rate or other device, from: 

1. Representing in any manner that said preparations, separately 
or in any combination with each other, constitute remedies or cures 
for neuritis, lumbago, sciatica, neuralgia, arthritis, or rheumatism, 
or will relieve or stop pain incident to such diseases ; | 

2. Representing that Seyon Ointment is a competent and effective 
preventive of colds or is a competent and effective remedy or treat- 
ment for headaches or for head and chest colds, or is more than a 
palliative furnishing temporary relief from pain due to such 
condition ; 

3. Representing, through the use of the word “laboratories” in his 
trade name, or in any other manner, or through any other means or 
device, that he manufactures and compounds various preparations 
sold by him, or that said preparations have been tested and approved 
by a laboratory until and unless he actually owns and operates, or 
directly and absolutely controls, a manufacturing plant wherein such 
products are so manufactured and are so tested by him. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THe MATTER OF 


EDWARD W. BULLOCK, TRADING AS BONDED 
JEWELERS OF AMERICA, AND GLADYS JOHNSTON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION! 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3459. Complaint, June 16, 1938—Decision, Dec. 21, 1938 


Where two individuals, together engaged in Sale of rings, watches, and like 


(@) 


(b) 


(¢) 


products to members of the purchasing public in other States and in the 
District of Columbia, in substantial competition with others engaged as 
aforesaid in sale of similar products, and including many who sell and 
distribute rings, watches, and like articles as aforesaid and do not in any 
manner misrepresent the quality of, or terms and conditions under which 
they sell, their said products, and their business status; in advertising rings 
and watches dealt in by them as aforesaid— 

Made use of trade name “Bonded Jewelers of America” and of such words: 
as “Guaranteed by million dollar factory,” facts being they did not own,. 
operate, or control a factory or place of business in which rings, watches, 
and other merchandise offered and sold by them were made, and business 
conducted was not bonded ; 

Designated and described as finished with white gold, or “White Gold 
Finish,” rings advertised and offered as above set forth, through such state- 
ments as “FREE Simulated DIAMOND RING White Gold Finish Send a: 
coupon for your sample ring at once! Several thousand sample rings will’ 
be given away under this special offer in order to advertise their startling 
beauty * * * Only a small deposit of 10¢ you are asked to send as 
evidence of good faith will be returned. FREE. If you send at once 
* * * ete. facts being rings aforesaid were not thus finished; and 
Represented in their said advertising that articles of merchandise were 
offered “free,” through such statements as “PREE, AMAZING ADVER- 
TISING OFFER” and “Your choice of a man’s or lady’s wrist watch FREE: 
with every ring purchased from us during this sale and paid on our 
amazingly easy payment plan of only 10¢ a week * * * Our price only 
$4.90 in all. Nothing extra for the watch,” ete., facts being watches desig- 
nated and described as “free” were not given: without consideration or con- 
dition in connection with purchase of ring as aforesaid, but were delivered 
only to those purchasers who complied with certain requirements in regard 
to installment payments ; 


With capacity and tendency to confuse, mislead, and deceive substantial part of 


purchasing public into mistaken and erroneous belief that merchandise: 
designated and described as “free” was given to all purchasers of such 
rings without consideration or condition, and that said individuals were: 
bonded as jewelers and were manufacturers of merchandise offered and sold. 
by them, and that rings designated and described as “free” and delivered 
upon “deposit” of sum of 10¢ were finished with white gold, and with 
result that such public purchased its said products as result of mistaken 
and erroneous belief thus engendered, with effect of thereby unfairly 
diverting trade to them from their competitors in commerce: 
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Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Carrel F. Rhodes for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commision having reason to believe that Edward W. Bullock, 
individually, and trading as Bonded Jewelers of America, and 
Gladys Johnston, an individual, hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Edward W. Bullock is an individual doing business 
under the trade name of Bonded Jewelers of America. Gladys 
Johnston is an individual closely associated and connected with said 
business. Respondents have their offices and principal place of busi- 
ness located at Room 802, 328 Chestnut Street, Philadelphia, Pa. 

Said respondents have acted together and in cooperation with each 
other in carrying out the acts, practices, and methods hereinafter 
alleged. 

Par. 2. Respondents Edward W. Bullock, trading as Bonded 
Jewelers of America, and Gladys Johnston have been for more than 
1 year last past, and are now, engaged in the business of selling and 
distributing rings, watches, jewelry, and like products. Respondents 
have caused their said merchandise, when sold, to be transported from 
their principal place of business in Philadelphia, Pa., to purchasers 
thereof located at points in the various States of the United States 
other than the aforesaid State of Pennsylvania and in the District 
of Columbia. 

Respondents maintain and at all times herein mentioned have main- 
tained a course of trade in said products so sold and distributed by 
respondents in commerce between and among the various States of 
the United States and in the District of Columbia. 

In the course and conduct of their said business, respondents are 
in active and substantial competition with individuals, partnerships, 
and corporations likewise engaged in the sale and distribution of 
rings, watches, jewelry, and similar merchandise in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of said business, respondents for 
the purpose of inducing the purchase of their said rings, watches, 
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jewelry, and like products, offered for sale and sold by them, have 
published and circulated to prospective customers throughout the 
United States and in the District of Columbia, by mail, newspaper 
advertisements, advertising folders, pamphlets, circulars, letters, and 
other literature, false and misleading statements and representations. 
Among such statements and representations are the following: 

A pictorial representation of a diamond ring and a lady’s wrist 
watch, together with the following statement: 


FREE 


AMAZING ADVERTISING OFFER. Your choice of a man’s or lady’s wrist 
watch FREE with every ring purchased from us during this sale and paid on 
our amazingly easy payment plan of only 10¢ a week! Lady’s or man’s ring 
with simulated diamond that you’d think cost at least $200. Our price only 
$4.90 in all. Nothing extra for the watch. It’s FREE. Genuine American 
make—Guaranteed by million dollar factory. Send only 50¢ * * *, No 
C. O. D. to pay—Your package comes prepaid. No credit reference. Just send 
this ad. Enclose 50¢ and send 10¢ weekly if satisfied * * *. 


BONDED JEWELERS OF AMERICA 


A pictorial representation of a lady’s ring and a man’s ring, to- 
gether with the following statement : 


FREE 
Simulated 
DIAMOND RING 
White Gold Finish 


Send a coupon for your sample ring at once! Several thousand sample rings 
will be given away under this special offer in order to advertise their startling 
beauty and dazzling brilliance to all manufacturers of beautiful jewelry. The 
amazing fire and vivid flashes of Bonded Simulated Diamonds will thrill you. 
Only a small deposit of 10¢ you are asked to send as evidence of good faith 
will be returned. FREE. If yousend at once * * * No obligation—Nothing 
more to pay. It’s yours to keep FREE if you like it. Safe delivery is guaranteed 
by the Bonded Jewelers of America. 


The aforesaid statements and representations, together with state- 
ments and representations not herein set out, serve as representations 
on the part of the respondents that respondents operate a factory, 
that the business conducted by respondents 1 is bonded, that their said 
man’s or lady’s wrist watch is given free and without any cost or 
consideration therefor with the purchase of a simulated diamond 

ring, that said simulated diamond ring is finished with white gold and 
that several thousand of said simulated diamond rings witli white 
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gold finish are given free upon the deposit of 10 cents as a mere 
evidence of good faith. 

Par. 4. In truth and in fact, respondents do not operate a factory, 
their aforesaid business is not bonded, the aforesaid ladies’ and 
men’s watches are not given free and without condition, limitation, 
qualification, or consideration by respondents to purchasers of their 
aforesaid simulated diamond rings. The aforesaid simulated diamond 
rings are not finished with white gold and are not given free and 
without consideration, condition, qualification, or limitation. 

Par. 5. There are among respondents’ competitors many who sell 
and distribute rings, watches, jewelry, and similar products who do 
not in any way misrepresent the quality and value of their respective 
merchandise and who do not misrepresent their business status nor 
the terms and conditions under which their said merchandise is sold. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondents in describing their merchan- 
dise as hereinabove set out was and is calculated to, has had and now 
has a tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that all of said representations are true. Asa result of this erroneous 
and mistaken belief a number of the consuming public have pur- 
chased a substantial volume of respondents’ merchandise with the 
result that trade has been diverted unfairly to respondents from com- 
petitors likewise engaged in the business of selling and distributing 
rings, watches, jewelry, and similar merchandise in said commerce. 
As a result thereof injury has been done and is now being done by 
respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 7. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice of the public and of respondents’ competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpings as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 16, 1938, issued and served 
its complaint in this proceeding upon respondents Edward W. 
Bullock, individually, and trading as Bonded Jewelers of America, 
and Gladys Johnston, individually, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. On August 16, 1938, the respondents filed their 
answer, in which answer they admitted all the material allegations 
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of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearing as to said facts. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto, and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrarpn 1. Respondent Edward W. Bullock is an individual 
operating and doing business under the trade name “Bonded Jewel- 
ers of America,” and respondent Gladys Johnston is an individual. 
Respondents’ office and principal place of business is located at 328 
Chestnut Street, Philadelphia, Pa. Respondents are engaged in 
offering for sale, sale, and distribution of rings, watches, and similar 
jewelry. 

Respondents, acting together and in cooperation with each other, 
at all times for more than 1 year last past have been engaged in the 
sale of rings, watches, and like products to members of the pur- 
chasing public. 

Par. 2. In the course and conduct of their said business, as de- 
scribed in paragraph 1 hereof, respondents cause their aforesaid prod- 
ucts to be transported from their place of business in Philadelphia, 
Pa., to purchasers located in other States of the United States and 
in the District of Columbia. 

In the course and conduct of such business respondents are now and 
have been in substantial competition with other individuals and with 
partnerships and corporations engaged in the sale of rings, watches, 
and other jewelry similar to those sold by respondents, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business, and in con- 
nection with the sale and distribution, of their merchandise, respond- 
ents cause to be made, published, circulated, and distributed to the 
public throughout the United States and in the District of Columbia 
certain advertisements wherein it was represented or implied that 
watches were given without cost or condition to all purchasers of 
certain rings at a price of $4.90, and that certain rings which were 
represented as being given “free” upon the making of a deposit of 
10 cents were finished with white gold, and that the respondents were 
bonded as jewelers and made and manufactured the products offered 
for sale and sold by them. Among others, respondents made, pub- 
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lished, circulated, and distributed advertisements containing, in part, 
the following: 
FREE 


AMAZING ADVERTISING OFFER. Your choice of a man’s or lady’s wrist 
watch FREE with every ring purchased from us during this sale and paid on 
our amazingly easy payment plan of only 10¢ a week! Lady’s or man’s ring 
with simulated diamond that you’d think cost at least $200. Our price only 
$4.90 in all. Nothing extra for the watch. It’s FREE. Genuine American 
make—Guaranteed by million dollar factory. Send only 50¢ * * * No 
GC. O. D. to pay—Your package comes prepaid. No credit reference. Just send 
this ad. Enclose 50¢ and send 10¢ weekly if satisfied * * *. 


BONDED JEWELERS OF AMERICA 
FREE 
Simulated 
DIAMOND RING 
White Gold Finish 


Send a coupon for your sample ring at once! Several thousand sample rings 
will be given away under this special offer in order to advertise their startling 
beauty and dazzling brilliance to all manufacturers of beautiful jewelry. The 
amazing fire and vivid flashes of Bonded Simulated Diamonds will thrill you. 
Only a small deposit of 10¢ you are asked to send as evidence of good faith 
will be returned. FREE. If you send at once * * * No obligation— 
Nothing more to pay. It’s yours to keep FREE if you like it. Safe delivery 
is guaranteed by the Bonded Jewelers of America. 

Par. 4. In truth and in fact, respondents do not own, operate, or 
control a factory or place of business in which the rings, watches, 
and other merchandise offered for sale and sold by them are made 
or manufactured; the business conducted by the respondents is not 
bonded; and the watches designated and described as “free” are 
not given without consideration or condition in connection with the 
purchase of a ring at the price of $4.90, but are delivered only to 
those purchasers of said rings who comply with certain requirements 
in regard to installment payments. The so-called simulated diamond 
rings are not finished in white gold. 

Par. 5. The representations of respondents, as aforesaid, to the effect 
that a watch would be given “free” to the purchaser of a ring have had 
and do have the capacity and tendency to confuse, mislead, and deceive 
a substantial part of the purchasing public into the mistaken and erro- 
neous belief that the merchandise designated and described as “free” 
was given to all purchasers of said rings without consideration or 
condition. The representations and implications used by the re- 
spondents as above set out have had and do have the capacity and 
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tendency to confuse, mislead, and deceive a substantial part of the 
purchasing public into the mistaken and erroneous belief that the 
respondents were and are bonded as jewelers and were and are the 
manufacturers of the merchandise offered for sale and sold by them, 
and that the rings designated and described as “free” and delivered 
upon “deposit” of the sum of 10 cents were and are finished with 
white gold. 

There are among competitors of respondents many individuals, 
firms, and corporations who sell and distribute rings, watches, and 
like products in commerce between and among the various States 
of the United States and in the District of Columbia who do not in 
any manner misrepresent the quality of, or the terms and conditions 
under which they sell, their said products and who do not in any 
manner misrepresent the status of their business. 

As a result of the mistaken and erroneous belief engendered by 
the acts and practices of respondents, as above set forth, a substan- 
tial portion of the purchasing public has purchased respondents’ said 
products, thereby unfairly diverting trade to the respondents from 
their competitors in commerce between and among the several States 
of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice and injury of the public and of respondents’ competitors 
and constitute unfair methods of competition within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents in which answer respondents admit all material allega- 
tions of fact set forth in said complaint and state that they waive all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclu- 
sion that respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents Edward W. Bullock and Gladys 
Johnston, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of rings, watches, and other jew- 
elry products in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 
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1. Representing, through the use of the trade name “Bonded Jew- 
elers of America,” or any other words of similar import or meaning, 
or in any other manner, that the business operated by respondents is 
bonded, when such is not the fact; 

2. Representing that the respondents, or either of them, are the 
manufacturers of the products sold by them, unless and until they 
actually own and operate, or directly and absolutely control, the 
manufacturing plant wherein such products are manufactured by. 
them ; 

3. Representing, designating, or describing rings as “finished with 
white gold,” or “white gold finish,” or any word or words of similar 
import and meaning, unless such rings are actually finished in white 
gold; 

4. Representing, designating, or describing, articles of merchandise 
regularly included in a combination offer with other articles of mer- 
chandise as “free,” “included free,’ or “included free of extra 
-charge”; 

5. Using the word “free” to describe or to refer to goods, wares, or 
merchandise forming a part of any combination offer unless all of 
the terms and conditions of such offer are clearly and unequivocally 
stated in immediate connection or conjunction with the word “free” 
in words, letters, and figures of equal conspicuousness and there is no 
deception as to the price, quality, character, or any other feature of 
any of the items in the offer. 

it is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe Marrer or 


BRADLEY BOSTON, INC., AND NATIONAL WATCH COM- 
PANY, ALSO TRADING AS GOLD STANDARD WATCH 
COMPANY, AND PETER TURCHON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3461. Complaint, June 16, 1938—Decision, Dec. 22, 1938 


Where two corporations and an individual, president thereof and director and 


(a) 


(d) 


controller of their sales policies and activities, engaged in sale and dis- 
tribution of watches and other articles of jewelry to members of the 
purchasing public in other States and in the District of Columbia, in 
substantial competition with those engaged in sale and distribution of 
similar articles as aforesaid, and including therein sellers and distribu- 
tors of watches and other products of same nature and character, who 
truthfully advertise the same in said respects and as to their merit and 
value, and do not represent the same as “free” when in fact not given 
away without cost or condition, and including sellers and distributors 
of genuine “railroad” and “engineer” watches who truthfully represent 
nature, character, merit, and value thereof; in advertising, through news- 
papers and periodicals, and circulars and other printed matter issued to 
prospective customers throughout the United States— 

Represented that certain watches, therein offered and described as “rail- 
road” or “engineer” watches, were equal in quality and value to those 
used on railroads and which must pass, periodically, rigid inspection, and 
that their said watches might be used by railroad employees and would pass 
regular railroad watch inspection, through such statements as ‘* * * Spe- 
cially chosen jewelled movement. * * * Railroad dial. * * *,” “Ad- 
HUStedawatch. wets = Railroad style, * .*, * Railroad dial; .* *  *,” 
“ek %* * American made heavy railroad duty model watch * * *,” and 
“* * * Hngineer: * * * Engineer’s watch,” etc., facts being watches 
thus represented, designated, and described were not “lever set” or equipped 
with micrometer, did not contain 19 or more jewels properly placed so 
as to insure accuracy and eliminate friction as in “railroad” or “engineer” 
watches, and their said watches were not comparable in quality or value 
to genuine “railroad” or “engineer” watches and would not qualify for 
or pass usual and customary inspections of “railroad” watches, and could 
not be used by railroad employees on duty, did not possess a single jewel 
and were not “railroad” or “engineer” watches; and 

Made use of such terms, in their advertising aforesaid and in offering 
their said products, as “free,” “included free” and “included free of extra 
charge,” through such statements as “Watch included free,” “Your choice 
of Man’s or Lady’s rolled gold plate face Wrist Watch included Free with 
every ring purchased from us during this Sale,” ete., and “Included Free of 
Extra Charge * * * Your choice of Men’s or Ladies’ wrist Watch Free 
with every Ring ordered during this Sale,” etc., facts being watches thus 
referred to were given to purchasers of other merchandise only upon 


‘eondition that installment payments due were made promptly according to 
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terms of contract of purchase, and they did not deliver, to those purchasers 
who made their payments promptly, watch without charge in addition ; 
With effect of misleading and deceiving substantial portion of purchasing public 
and causing them mistakenly and erroneously to believe that watches 
offered and sold by them were genuine “railroad” or “engineer” watches 
of nature, character, merit, and value associated by public with such 
watches, and of misleading prospective purchasers into erroneous belief 
that they would receive watches referred to “free,” as above set forth, 
without cost or condition, and with result that substantial number of pur- 
chasing public bought products aforesaid as result of such mistaken and 
erroneous beliefs, and trade was thereby diverted unfairly to them from 
their competitors in commerce: 
Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
Mr. Edw. W. Thomerson for the Commission. 
Manck & Kaplan, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bradley Boston, 
Inc., a corporation, also trading as Gold Standard Watch Co.; Na- 
tional Watch Co., a corporation, also trading as Gold Standard 
Watch Co., and Peter Turchon, individually and as an officer of said 
corporations, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Bradley Boston, Inc., is a corporation 
organized, existing, and doing business under the laws of the State 
of Massachusetts with its principal place of business located in the 
National Bank Building in the city of Newton, State of Massa- 
chusetts. Respondent National Watch Co. is a corporation or- 
ganized, existing and doing business under the laws of the State 
of Massachusetts and located in the city of Waltham, State of 
Massachusetts. Both of said corporations also do business under 
the trade name Gold Standard Watch Co. Respondent Peter 
Turchon is president of both the corporate respondents named herein 
and has directed and controlled the sales policies and activities 
of the aforementioned corporations and has participated and 
cooperated in the acts and practices hereinafter alleged. 

Respondents are now, and have been for several years last past, 
engaged in the business of selling and distributing to members of 
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the purchasing public, among other items of merchandise, watches 
and other articles of jewelry. Respondents cause said products when 
sold, to be transported from their respective places of business in 
Massachusetts to the purchasers thereof located in States of the 
United States other than the State of Massachusetts and in the Dis- 
trict of Columbia. Respondents maintain, and for a period of more 
than one year last past have maintained, a course of trade in com- 
merce in said products so sold and distributed by them between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. Respondents have been, and are, engaged in substantial 
competition in the sale and distribution of said products with other 
corporations and with firms, partnerships, and individuals engaged 
in the business of selling and distributing watches and other articles 
of jewelry in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business as hereinbefore 
described, and for the purpose of inducing the purchase of their said 
products, respondents now cause, and for some time past have caused, 
advertisements to be published in newspapers and magazines, and by 
means of advertising circulars and other printed matter issued and 
circulated to prospective customers throughout the United States. In 
the aforesaid ways and by the aforesaid means, respondents have 
made to the general public many false and misleading statements 
with reference to the nature, quality and character of the products 
offered for sale by them. Representative of such statements and 
representations made by the respondents in their advertising litera- 
ture are the following: 

* * * Specially chosen jewelled movement. * * * Railroad dial. 
* * * $9.98 Worth More. 

ADJUSTED watch. * * * Railroad style * * * Railroad dial. 
> at a ealingh tok! tol 

* * * Bargain! Great Value! * * * American made heavy railroad 
duty model watch. * * * Pay $50 at your local store if you wish, but you 
ean not buy a sturdier or more substantial watch. * * * Railroad Watch. 
+ *%) * $6.98: 

BIG SAVINGS. * * * This rich jewelled number has railroad dial and 
green gold filled case. * * * Priced at the lowest figure in our history. 
* * * Our Biggest Value $11.98. 

SEND NO MONEY—When your watch arrives pay postman $2.97 (plus 
postage) * * * No strings to this offer, no catch in it! But you must act 
AT ONCE during this special Expansion Sale. Send coupon or postal today! 
FREE knife and chain to match with every watch! GOLD BOND GUAR- 
ANTEE. CHAIN AND KNIFE FREE! 

SPECIAL SALE! Engineer: * * * ENGINEERS WATCH Now only 
$2.97. Knife & Chain FREE SEND NO MONEY. * * * It has a handsome 
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locomotive crown. ‘Timekeeper dial. Railroad back. Compare with a $20.00 
watch. , 

INCLUDED FREE OF EXTRA CHARGE. WATCH INCLUDED FREE 
OF EXTRA CHARGE! Your choice of Men’s or Lady’s Wrist Watch FREE 
with every Ring ordered during this SALE and paid for on our amazingly easy 
monthly plan. Lady’s or Men’s Ring. Gold Plate or Solid Lifetime Sterling, 
925/1000 pure with simulated diamond full of flashing fire! Nothing extra 
for the watch. Ladies’ 1939 dainty model. Men’s “shock proof” military 
wrist watch—JEWELED—Guaranteed by $1,000,000 Factory. Send only 10 
cents (coin or stamps) Today during SALE. * * * 

Par. 4. Through use of the foregoing statements, and others similar 
thereto but not set out herein in detail, respondents represent, directly 
and through implication, to members of the purchasing public solic- 
ited to purchase their said products that certain of said watches 
described as “railroad” or “engineer” watches are equal in quality and 
value to watches used on railroads which must pass a rigid inspection 
periodically; that said watches may be used by railroad employees 
and will pass regular railroad watch inspections and that certain 
other of respondents’ watches and other articles of merchandise are 
given “free” and “without cost.” 

Par. 5. In truth and in fact the representations and implications 
made by respondents as hereinabove set forth in paragraph 3 are 
false, misleading, and deceptive. The so-called “railroad” and “engi- 
neer” watches offered at $2.97, $9.98, $8.48, $6.98, and $11.98 are not 
railroad watches such as are generally used by railroad workers and 
are universally known and recognized as such among the trade and 
purchasing public. A genuine railroad watch is “lever set” and is 
equipped with a patent regulator (micrometer), factors not present 
in the so-called “railroad” or “engineer” watches sold by respondents. 
A watch generally accepted among the trade and the purchasing 
public as a “railroad” or “engineer” watch must have 19 or more 
jewels, properly placed so as to insure accuracy and eliminate friction, 
and must pass rigid periodic inspections. Respondents’ said watches 
are not comparable to such watches in quality or value or in any other 
respect, and will not qualify for or pass the usual and customary 
inspections of railroad watches. Respondents’ watches cannot be used 
by railroad employees on duty. The watches sold and distributed 
by respondents as “railroad” or “engineer” watches do not possess a 
single jewel and can be set by use of a pendant. 

Further, no merchandise is given away free by said respondents as 
represented, but the price of the article or articles purported to be 
offered “free” or “without cost” is included in the price of the other 
article or articles which the purchaser is required to buy before he is 
eligible to secure the so-called “free” articles. 
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Par. 6. For many years a substantial part of the purchasing public 
has had and still has, and has so expressed, a marked preference for 
genuine railroad or engineer watches recognized and used as such by 
a substantial part of the public, especially railroad workers. When- 
ever a genuine railroad or engineer watch is offered for sale at a sub- 
stantialiy reduced price, the purchasing public is led to believe and 
does believe that in purchasing said product it is securing a bargain 
not ordinarily obtainable in the usual course of trade. The pur- 
chasing public has a preference for purchasing genuinely superior 
products sold at less than the customary retail prices thereof over 
ordinary products sold for their regular price, which is lower than 
the normal retail value of the superior products in the customary 
course of trade. 

Par. 7. There are, among the competitors of the respondents re- 
ferred to in paragraph 2 hereof, manufacturers, sellers and distrib- 
utors of like and similar products who truthfully advertise and 
represent the nature, character, merit and value of their respective 
products. There are also among the competitors of respondents, 
manufacturers, sellers, and distributors of genuine railroad and engi- 
neer watches who truthfully repreesnt, by way of printed matter or 
other advertising media, that the products sold and offered for sale by 
them have the merit, character or value which they possess. 

Par. 8. The effect of the foregoing false and misleading representa- 
tions and acts of the respondents in selling and offering for sale the 
products hereinbefore referred to is to mislead and deceive a sub- 
stantial portion of the purchasing public in the several States of the 
United States by inducing them to mistakenly and erroneously believe 
that the products so described are of the character and quality repre- 
sented and that respondents give certain merchandise “free.” Said 
false and misleading statements and representations on the part of 
said respondents have induced and still induce a substantial number 
of the purchasing public to buy the products thus offered for sale, 
sold and distributed by said respondents on account of the aforesaid 
erroneous and mistaken beliefs. As a result thereof trade has been 
diverted unfairly to respondents from their competitors engaged in 
similar businesses, referred to in paragraph 7 hereof. As a conse- 
quence thereof injury has been, and is being, done by respondents to 
competition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of respond- 


‘ents’ competitors and constitute unfair methods of competition in 


commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 16th day of June 1938, issued 
and served its complaint in this proceeding upon said respondents, 
Bradley Boston, Inc., a corporation, also trading as Gold Standard 
Watch Co.; National Watch Co., a corporation, also trading as Gold 
Standard Watch Co.; and Peter Turchon, individually and as an 
officer of said corporations, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. Thereafter, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and 
executed by the respondents and W. T. Kelley, Chief Counsel for the 
Federal Trade Commission, subject to the approval of the Commis- 
sion, may be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint, or in opposi- 
tion thereto, and that the said Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon and enter its order disposing of 
the proceeding without the presentation of argument or the filing of 
briefs. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint and stipulation, 
said stipulation having been approved, accepted and filed, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru. 1. Respondent, Bradley Boston, Inc., is a corporation 
organized, existing and doing business under the laws of the State 
of Massachusetts with its principal place of business located in the 
National Bank Building in the city of Newton, State of Massa- 
chusetts. Respondent, National Watch Co., is a corporation organ- 
ized, existing and doing business under the laws of the State of 
Massachusetts and located in the city of Waltham, State of Massa- 
chusetts. Both of said corporations also do business under the trade 
name Gold Standard Watch Co. Respondent, Peter Turchon, is 
president of both the corporate respondents, and has directed and 
controlled the sales policies and activities of these corporations and 
has participated in the acts and practices hereinafter set out and 
has cooperated with said corporations in these acts and practices. 


BRADLEY BOSTON, INC., ET AL. 1443 


1487 Findings 


Respondents are now, and have been for several years last past, 
engaged in the business of selling and distributing to members of the 
purchasing public, among other items of merchandise, watches and 
other articles of jewelry. Respondents cause said products, when 
sold, to be transported from their respective places of business in 
Massachusetts to the purchasers thereof located in States of the 
United States other than the State of Massachusetts and in the Dis- 
rict of Columbia. Respondents maintain, and for a period of more 
than 1 year last past have maintained, a course of trade in commerce 
in said products so sold and distributed by them between and among 
the various States of the United Sstates and in the District of 
Columbia. 

Par. 2. Respondents have been, and are in substantial competition 
in the sale and distribution of said products with other corporations 
and with firms, partnerships, and individuals engaged in the business 
of selling and distributing watches and other articles of jewelry in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their business, and for the 
purpose of inducing the purchase of their said products, respondents 
now cause, and for some time past have caused, advertisements to be 
published in newspapers and magazines, and by means of advertising 
circulars and other printed matter issued and circulated to pros- 
pective customers throughout the United States. In the aforesaid 
ways and by the aforesaid means, respondents have made to the 
general public many false and misleading statements with reference 
to the nature, quality and character of the products offered for sale 
and sold by them in interstate commerce. Representative of such 
statements and representations made by the respondents in their 
advertising literature are the following: 


* * * Specially chosen jewelled movement. * * * Railroaddial. * * * 
$9.98 Worth More. 
ADJUSTED watch. * * * Railroad style * * * Railroad dial. * * * 


8.48. 
: * * * Bargain! Great Value! * * * American made heavy railroad 
duty model watch. * * * Pay $50 at your local store if you wish, but you can- 
not buy a sturdier or more substantial watch. * * * Railroad Watch. * * * 
$6.98. 

BIG SAVINGS. * * * This rich jewelled number has railroad dial and 
green gold filled case. * * * Priced at the lowest figure in our history. * * * 
Our Biggest Value $11.98. 

SEND NO MONEY—When your watch arrives pay postman $2.97 (plus post- 
age) * * * No strings to this offer, no catch in it! But you must act AT 
ONCE during this special Expansion Sale. Send coupon or postal today! FREE 
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knife and chain to match with every watch! GOLD BOND GUARANTER. 
CHAIN AND KNIFE FREE! ; 

SPECIAL SALE! Engineer: * * * ENGINEER’S WATCH Now only $2.97 
Knife and Chain FREE SEND NO MONEY. * * * It has a handsome loco- 
motive crown. Timekeeper dial. Railroad back. Compare with a $20.00 watch. 


Par. 4. Through the use of the foregoing statements, and others 
similar thereto but not set out herein in detail, respondents represent, 
directly and through implication, to members of the purchasing public 
solicited to purchase their said products that certain of said watches 
described as “railroad” or “engineer” watches are equal in quality and 
value to watches used on railroads which must pass a rigid inspection 
periodically ; that said watches sold by the respondents may be used by 
railroad employees and will pass regular railroad watch inspections. 

Par. 5. In truth and in fact, the representations and implications 
made by respondents as hereinabove set forth in paragraph 3 are 
false, misleading, and deceptive. The so-called “railroad” and “en- 
gineer” watches offered at $2.97, $9.98, $8.48, $6.98 and $11.98 are not 
railroad watches such as are generally used by railroad workers and 
are universally known and recognized as such among the trade and 
purchasing public. A genuine railroad watch is “lever set” and is 
equipped with a patent regulator (micrometer), factors not present 
in the so-called “railroad” or “engineer” watches sold by respondents. 
A watch generally accepted among the trade and the purchasing public 
as a “railroad” or “engineer” watch must have 19 or more jewels, 
properly placed so as to insure accuracy and eliminate friction, and 
must pass rigid periodic inspections. Respondents’ said watches are 
not comparable to such watches in quality or value or in any other 
respect and will not qualify for or pass the usual and customary in- 
spections of railroad watches. Respondents’ watches cannot be used 
by railroad employees on duty. The watches sold and distributed by 
respondents as “railroad” or “engineer” watches do not possess a 
single jewel and are not “lever set” but can be set by use of a pendant. 

Par. 6, Respondents, in connection with the offering for sale and 
sale of certain of their merchandise, have represented that certain 
watches were “free,” “included free,” and “included free of extra 
charge.” 


Typical of these advertisements are the following: 
WATCH included FREE 


YOUR CHOICE of Man’s or Lady’s rolled gold plate face Wrist Watch included 
FREE with every ring purchased from us during this Sale and paid for on our 
amazingly easy monthly payment plan. Lady’s or Man’s Ring, with simulated 
diamond that you’d think cost at least $200. Our price only $4.10 in all. Nothing 
extra for the watch. It’s included FREE. Genuine American make—Guaranteed 
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by Million Dollar FACTORY. Send only 10¢ (coin or stamps) with your ring 
size now (strip of paper wound round finger will do.) Make two monthly $2 
payments, total of $4. Wetrust you. No credit reference needed—we ship direct 
to you SAME DAY. 


Included FREE 


Curved, shockproof watch in the color and charm of natural yellow gold. 
ACCURACY guaranteed by MILLION DOLLAR FACTORY. Looks like $35. 
YOU will like this Gladiator ring and its double head set in lifetime sterling 
925/1000 pure—decorated in gold. Why pay $20?—it is yours for only $6.10, and 
watch is included FRED! 


NO CHARGE FOR CREDIT! 


No red tape. We’ll ship at once. Make 2 monthly $3 payments. Simply en- 
close 10 cents for packing, ete. Shipment immediately—by return mail. 


GOLD STANDARD WATCH CoO. 
Dept. CB-31 Newton, Mass. 


INCLUDED FREE OF EXTRA CHARGH. WATCH INCLUDED FREE OF 
EXTRA CHARGE! Your choice of Men’s or Lady’s wrist Watch FREE with 
every Ring ordered during this SALE and paid for on our amazingly easy 
monthly plan. Lady’s or Men’s Ring. Gold Plate or Solid Lifetime Sterling, 
925/1000 pure with simulated diamond full of flashing fire! Nothing extra for 
the watch. Ladies’ 1939 dainty model. Men’s ‘shock proof” military wrist 
watch—JEW ELED—Guaranteed by $1,000,000 Factory. Send only 10 cents 
(coin or stamps) Today during SALE. * * * 


Such watches are not given to purchasers without cost or condition 
but the price of such watches, described as “free,” “included free,” and 
“included free of extra charge,” is included in the price of the other 
article or articles which the purchaser is required to purchase before 
he is eligible to secure the so-called “free” watches. 

The watches referred to in the advertisement above set out as being 
“included free of extra charge” are given to purchasers of other 
merchandise only upon the condition that installment payments due 
are made promptly according to the terms of the contract of pur- 
chase. The respondents do deliver to those purchasers who make 
their payments promptly a watch without any additional charge. 

Par. 7. Many members of the purchasing public have, and have 
expressed, a marked preference for the watches commonly referred 
to or described as “railroad” or “engineer” watches which are used 
by railroad men. Whenever a genuine “railroad” or “engineer” 
watch is offered for sale at a substantially reduced price. the pur- 
chasing public is led to believe, and does believe, that in purchasing 
such watch it is securing a baronin not uy obtainable in the 
usual course of trade. 
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Par. 8. Among the competitors of the respondents in interstate 
commerce are sellers and distributors of watches and other products 
- of the same nature and character as those sold by the respondents 
who truthfully advertise the nature, character, merit and value of 
their respective products and who do not represent that their mer- 
chandise is “free” when in truth and in fact it is not given away 
without cost or condition. Among said competitors are sellers and 
distributors of genuine “railroad” and “engineer” watches who truth- 
fully represent the nature, character, merit, and value of such watches. 

Par. 9. The acts and practices of the respondents as herein set 
out have a tendency and capacity to, and do, mislead and deceive a 
substantial portion of the purchasing public and cause them mis- 
takenly and erroneously to believe that the watches offered for sale 
and sold by the respondents are genuine “railroad” or “engineer” 
watches of the nature, character, merit, and value associated by the 
public with such watches, and the use of the unconditional and 
unqualified terms “free,” “included free,” and “included free of extra 
charge” has the tendency and capacity to, and does, mislead pros- 
pective purchasers into the erroneous belief that they will receive said 
watches without cost or condition. 

As a result of these mistaken and erroneous beliefs, a substantial 
number of the purchasing public have bought, and still buy, re- 
spondents’ said products, and trade has thereby been diverted un- 
fairly to the respondents from their competitors in commerce between 
and among the several States of the United States and in the District 
of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the ~ 
prejudice and injury of the public and of respondents’ competitors 
and constitute unfair methods of competition within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission and a stipulation as to 
the facts entered into between the respondents herein and W. T. 
Kelley, Chief Counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure, the Commission may issue and serve upon the respondents 
herein findings as to the facts and conclusion based thereon and an 
order disposing of the proceeding, and the Commission having made 
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its findings as to the facts and conclusion that said respondents are 
violating the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Bradley Boston, Inc., a cor- 
poration, also trading as Gold Standard Watch Co., and National 
Watch Co., a corporation, also trading as Gold Standard Watch Co., 
their officers, agents, representatives, and employees, and Peter 
Turchon, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of watches, rings and other jewelry in 
interstate commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Representing, designating or describing watches which are not 
“lever set,” equipped with “micrometers,” and do not contain 19 or 
more jewels properly placed so as to insure accuracy and to eliminate 
friction, as “railroad” or “engineer” watches; 

2. Representing, designating, or describing watches and other arti- 
cles regularly included in a combination offer with a ring or other 
article as “free,” “included free,” or “included free of extra charge” ; 

3. Representing, designating, or describing watches or other articles 
delivered to the purchasers of rings or other articles as “free,” “in- 
cluded free,” or “included free of extra charge,” until and unless the 
conditions under which watches or other articles are delivered to 
purchasers are stated in immediate connection or conjunction with 
the terms “free,” “included free,” or “included free of extra charge,” 
in words, letters, and figures of equal conspicuousness, and there is no 
deception as to the price, quality, character, or any other feature of 
any of the items in the offer. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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JACOB GOODMAN AND BERTHA GOODMAN DOING BUSI- 
NESS AS M. GOODMAN & SON, JADE HOSIERY MILLS, 
AND GOODY HOSE CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3485. Complaint, July 12, 1938—Decision, Dec. 22, 1938 


Where partners engaged in sale and distribution of hosiery in commerce— 

Made use of trade name including words “Hosiery Mills,’ and displayed said 
name upon the doors of their place of business and under “hosiery manu- 
facturers” in the wholesaler and manufacturers classified directory, together 
with certain other trade names made use of by them, and in circulars, 
catalogs, billheads, letterheads, invoices, business cards and other advertis- 
ing matter, together with such other statements as “Manufacturers and Mill 
Agents,” “Mills: Strausstown, Pa.” and “Distributors and Manufacturers of 
full fashioned hosiery,” and thereby represented to members of purchasing 
public and customers and prospective purchasers of hosiery that they owned, 
operated, or controlled factory or mill making hosiery sold by them; 

Facts being they did not make such products, but purchased same from 
various mills or factories which they did not own or control, and they 
did not own, control, or operate, as aforesaid, any hosiery mill or factory, 
for the purchase of the output of which, directly, there is a preference 
on the part of substantial number of members of purchasing public and 
those who purchase for resale as saving middleman’s profit and affording 
advantages in reliability, and as generally more advantageous ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public and purchasers for resale into erroneous belief that said 
representations were true, and with result, as direct consequence of such 
mistaken and erroneous beliefs induced by their said advertising and mis- 
representations, that number of purchasing public and purchasers for resale 
bought substantial quantity of said hosiery and trade was unfairly diverted 
from others likewise engaged in sale of hosiery and who truthfully advertise 
their products: 

Held, That such acts, representations, and practices were to the prejudice and 
injury of the public and competitors and constituted unfair methods of 


competition. 
Before Mr. John J. Keenan, trial examiner. 
Mr. John N. Wheelock for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jacob Goodman 
and Bertha Goodman, individually and as copartners, trading and 
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doing business under the names M. Goodman & Son, Jade Hosiery 
Mills, and Goody Hose Co., hereinafter referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as falloae: 

ParacrarH 1. Respondents Jacob Goodman and Bertha Goodman 
are individuals trading and doing business as a copartnership under 
the names M. Goodman & Son, Jade Hosiery Mills, and Goody Hose 
Co., with their office and principal place of business at 294 Fifth 
Avenue, New York, N. Y. Respondents are now and have been for 
more than 4 years last past engaged in the sale and distribution of 
hosiery in commerce among and between the various States of the 
United States and in the District of Columbia. The respondents 
cause said products when sold by them to be transported from their 
place of business in the State of New York, or from the State of 
origin of the shipment thereof, to the purchasers thereof situated in 
various States of the United States, other than the State of the origin 
of the shipment thereof, and in the District:of Columbia. In the 
course and conduct of their business as aforesaid the respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. During all the times mentioned herein other partnerships 
and firms, corporations, and individuals have been and are engaged 
in the business of selling and distributing hosiery in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Among said competitors are many who do not 
falsely represent that they own, operate, or control the factory or 
mill wherein their products are made or manufactured. In the 
course and conduct of their business as herein described the re- 
spondents are now and have been during all the times mentioned 
herein in competition in said commerce with such other partnerships 
and firms, corporations, and individuals. 

Par. 3. In the course and conduct of their business of selling and 
distributing hosiery in said commerce as herein described and in 
furtherance of the sale of such hosiery, the respondents, during the 
times mentioned herein, have caused to be inserted on their letterheads, 
invoices, billheads, and business cards and in telephone and trade 
directories, circulars, publications, and other advertisements, the fol- 
lowing statements and representations: 
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Jade Hosiery Mills ; 

| Manufacturers and Mill Agents; 

Mills: Strausstown, Pa.; 
Mill: Strausstown, Pa.; 
Mill: Philadelphia, Pa.; Pat 


es 


Distributors and Manufacturers of full-fashioned hosiery. i 


The aforesaid statements together with others similar thereto, not 
set out herein, but of the same tenor and meaning, serve as repre- 
sentations by the respondents to members of the purchasing public, 
prospective purchasers of hosiery, that the respondents own, operate, 
or control the factory or mill wherein the hosiery which they sell 
and offer for sale is made or manufactured. 

Par. 4. In truth and in fact the respondents do not make or 
manufacture the hosiery which they sell and offer for sale, nor have 
they during any of the times mentioned herein made or manufactured 
such hosiery. The respondents do not and have not during any of 
such times owned or operated or directly and absolutely controlled 
any mill or factory wherein the hosiery which they sold and offered 
for sale was made or manufactured. The respondents during all of 
the times mentioned herein filled the orders received by them for 
hosiery from the prospective purchasers thereof, situated in various 
States of the United States and in the District of Columbia, with 
hosiery made or manufactured in a factory or mill which the re- 
spondents did not and do not own, operate, or control. 

Par. 5. There is and has been during all of the times mentioned 
herein a preference on the part of a substantial number of members 
of the purchasing public, and on the part of purchasers of hosiery 
purchasing for resale, for purchasing hosiery directly from the manu- 
facturer or mill producing such hosiery. There is and has been dur- 
ing all of such times, an understanding and belief existing among a 
substantial number of such members of the purchasing public that 
a saving of the middleman’s profit could be obtained, that a more 
uniform line of goods could be purchased and that other advantages 
could be obtained by purchasing hosiery directly from a manufac- 
turer or mill operator. A substantial number of such members of 
the purchasing public believe and have believed during all of the 
times mentioned herein that more reliance can be placed on a manu- 
facturer or mill operator, with regard to the carrying out of con- 
tracts, than can be placed upon one not a manufacturer or mill oper- 
ator, and that dealing directly with a manufacturer or mill operator 
is preferable and more advantageous to the purchaser than is dealing 
with one not a manufacturer or mill operator. 


M. GOODMAN & SON, ETC. 1451 
1448 Findings 


Par. 6. The use by respondents of the aforesaid statements and 
representations has a tendency and capacity to and does confuse, 
mislead, and deceive a substantial number of members of the pur- 
chasing public into the erroneous and mistaken belief that the re- 
spondents make or manufacture the hosiery which they offer for sale, 
and into the purchase of said hosiery because of said erroneous and 
mistaken belief. A substantial amount of trade in said commerce is 
thereby diverted unfairly to the respondents from their said com- 
petitors who make or manufacture hosiery and offer the same for 
sale, and from their said competitors who do not make or manufac- 
ture the hosiery which they offer for sale, but who do not represent 
themselves to be manufacturers or mill operators when they are not 
such in fact. In consequence thereof injury has been done and is 
being done by respondents to competition in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition within 
the meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 12, 1938, issued its complaint 
in the above-entitled procedure and caused same to be served upon the 
respondents above named, Jacob Goodman, and Bertha Goodman, in- 
dividually and as copartners, trading and doing business under the 
name of M. Goodman & Son, Jade Hosiery Mills and Goody Hose Co., 
charging them with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance of 
said complaint and expiration of the time in which to file answer, the 
Commission set said case down for hearing in New York City, N. Y., 
on November 10, 1938. Under date of October 28, 1938, respondent 
submitted a motion requesting permission to file an answer, which 
motion the Commission granted under date of November 7, 1938, 
whereupon respondents filed an answer admitting all the material alle- 
gations of fact set forth in the complaint and waiving all intervening 
procedure and further hearing as to the facts. Thereafter, this pro- 
ceeding came on for final hearing before the Commission on the said 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, Jacob Goodman and Bertha Good- 
man, are partners trading and doing business under the names and 
styles of M. Goodman & Son, Jade Hosiery Mills, and Goody Hose 
Co., with their office and principal place of business located at 294 
Fifth Avenue, New York, N. Y. 

Respondents are now, and have been for more than 4 years last 
past engaged in the sale and distribution of hosiery in commerce 
among and between the various States of the United States and the 
District of Columbia. Respondents cause said hosiery, when sold, to 
be transported from their place of business located in the State of 
New York to purchasers thereof located in States of the United 
States other than the State of New York. Respondents maintain, 
and during the times mentioned herein have maintained, a course of 
trade in hosiery so sold and distributed by them in commerce among 
and between the various States of the United States and the District 
of Columbia. Respondents, in the course and conduct of their busi- 
ness, are, and at all times hereinafter referred to have been, in com- 
petition with other individuals, corporations, firms, and partnerships 
likewise engaged in the sale and distribution of hosiery in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of their business, respondents, in 
soliciting the sale and in the sale of hosiery represent to various 
purchasers and prospective purchasers and others that they are manu- 
facturers of the hosiery by them so offered and have caused circulars, 
catalogues, billheads, letterheads, invoices, business cards, and other 
advertising matter to be issued, published, and distributed to cus- 
tomers, prospective customers, and the public in general, located in 
the various States of the United States and in the District of Colum- 
bia, in which and on which the following statements and representa- 
tions were made: 

Jade Hosiery Mills; 
Manufacturers and Mill Agents; 
Mills; Strausstown, Pa.; 
Distributors and Manufacturers of full-fashioned hosiery; 
and have caused signs to be placed upon.the doors of their place of 
business and carried in the wholesale and manufacturers classified 
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directory under “hosiery manufacturers” the names “Jade Hosiery 
Mills,” “M. Goodman & Son,” and “Goody Hosiery Co.” 

The aforesaid statements and others of similar tenor and meaning 
serve as representations by respondents to members of the purchasing 
public, customers, and prospective purchasers of hosiery, that re- 
spondents own, operate, or control the factory or mill wherein the 
hosiery they sell is manufactured. 

Par. 3. The representations made by respondents, with respect to 
the ownership, operation, or control of factories or mills as set out in 
paragraph 2 hereof are false, misleading, and untrue. 

The hosiery sold by respondents is not manufactured by them; 
respondents purchase hosiery from various mills or factories not 
owned or controlled by them; during the times mentioned herein re- 
spondents did not own, operate, or control any mill or factory 
wherein the hosiery sold and offered for sale was manufactured; a 
substantial number of members of the purchasing public, and pur- 
chasers of hosiery for resale, have a preference for hosiery which they 
can buy direct from the manufacturer or mill producing such ho- 
siery; members of the purchasing public and purchasers for resale 
have an understanding and belief that a saving of middlemen’s profits 
can be obtained by purchasing directly from the manufacturer, mill 
owner, or operator and that they could place more reliance upon the 
manufacturer, mill, or mill operator than upon a jobber, and that to 
buy direct from a manufacturer was more advantageous and 
preferable. 

Par. 4. The representations made by respondents as set out in 
paragraph 2 hereof were and are calculated to, and had, and now 
have, a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public and purchasers for resale into the 
erroneous belief that said representations are true. Further, as a 
direct consequence of such mistaken and erroneous beliefs, induced by 
the advertising and misrepresentations of respondents, a number of 
the purchasing public and purchasers for resale have purchased a 
substantial quantity of said hosiery, with the result that trade has 
been unfairly diverted from various persons and corporations, and 
other partnerships likewise engaged in the sale of hosiery who truth- 
fully advertise their products. 


CONCLUSION 


The acts, representations, and practices of the respondents as herein 
set out have been and are to the prejudice and injury of the public 
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and of respondents’ competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Jacob Goodman and Bertha 
Goodman, individually and as copartners, trading and doing busi- 
ness under the names of M. Goodman & Son, Jade Hosiery Mills and 
Goody Hose Co., their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of hosiery in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

Representing, through the use of the words “Mills” or “Manufac- 
turers” or any other words or phrases of similar import and mean- 
ing in their trade name and advertising matter, or through any other 
means or device, that they are the manufacturers or makers of said 
hosiery, unless and until they actually own and operate or directly 
and absolutely control the plant or mill wherein said hosiery is manu- 
factured by them. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


McCURRACH ORGANIZATION, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


' Docket 2598. Complaint, Oct. 26, 1935—Decision, Dec. 29, 1938 


Where Irish poplin had come to stand for hand-woven fabric long made in Ireland 


(a) 


(b) 


and of high repute for its excellence, quality, workmanship, and design, and 
imported ties made therefrom and offered and sold in haberdasheries situ- 
ated in the various States were preferred by substantial number of members 
of purchasing public as of superior quality and value and as hand-woven 
in said country, and word “Kerry” was well known by substantial number 
of members of purchasing public in various States as name of an historical 
and beautiful Irish county; and thereafter a corporation engaged in manu- 
facture of certain neckties made from machine-woven poplin, and in sale 
and distribution thereof to retailers in various States for ultimate resale 
to members of the purchasing public and, as thus engaged, in substantial 
competition with others engaged in sale and distribution of men’s neck- 
wear, and including many who truthfully advertise place of manufacture 
of their products and do not make any other false statements in connection 
with sale and distribution thereof— 

Represented through inclusion of word “Kerry” in designating as “Kerry 
Poplin” its neckwear aforesaid, and through advertisements and display 
cards distributed to retail dealer-purchasers depicting, as the case might be, 
Irish rural scenes and characters of obviously Irish nationality, and scenes 
portraying British soldiers, along with references to regimental stripes of 
British regiments, in connection with use of words “Kerry Poplin,’ and 
such statements as “Bright colorings mind you but a soft effect in neckties 
of KERRY POPLIN. His Lordship likes his country neckwear bright,” etc., 
“Plaids mind you but toned down in KERRY POPLIN Neckties. His Lord- 
ship likes these new plaids because they are toned down in the Kerry Poplin 
weave * * * only one genuine Kerry Poplin,” etc., and that its neck- 
wear aforesaid was woven in Ireland, notwithstanding fact its said and 
less costly ties were not that Kerry poplin neckwear there woven; and 
Falsely represented that words “Kerry Poplin” had been copyrighted, 
through such labels affixed to its said neckwear as “Kerry Poplin Copy- 
righted,” etc., facts being said words constituted subject of successful trade- 
mark registration applicaticn by it, but not copyright ; 


With effect of misleading and deceiving substantial portion of purchasing public 


into mistaken and erroneous belief that such false statements, representa- 
tions, and advertisements were true, and that its said “Kerry Poplin” neck- 
wear was woven in Ireland, and with effect of diverting trade unfairly 
to it from its competitors in commerce who truthfully advertise place of 
manufacture of their prcducts; to the injury of competition in commerce: 


Held, That such acts and practices were all to the prejudice and injury of the 


public and competitors and constituted unfair methods of competition. 
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Before Mr. E. J. Hornibrook, trial examiner. 
Mr. P. C. Kolinski for the Commission. 
Hawes & Walsh, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Mc- 
Currach Organization, Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in commerce as “commerce” is defined in said act of Congress, and in 
violation of section 5 of said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

ParacrapH 1. Respondent is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of New 
York, with its principal place of business located in the city of New 
York, in the State of New York. It is now, and for more than 1 
year last past, has been engaged in the manufacture of neckwear 
and in the sale and distribution thereof in commerce between and 
among various States of the United States. It causes said products, 
when, sold, to be shipped from its place of business in the State of 
New York to purchasers thereof located in a State or States other 
than the State of New York. In the course and conduct of its busi- 
ness, respondent is in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged in the sale and dis- 
tribution, in interstate commerce, of similar products. 

Par. 2. About the year 1650, there was originated in Ireland a 
process for the production of a fabric called poplin, woven by hand 
loom from silk and wool. This art of hand weaving has been handed 
down from one generation to another and kept largely within certain 
families. The hand woven product called poplin has acquired a very 
considerable reputation for excellence, quality, workmanship. and 
design, and though the name “Irish” was not generally impressed 
upon or affixed to the fabric, itself, the fabric came to be generally 
known throughout the world and is still known as Irish poplin. 
Among the products manufactured in Ireland from such poplin is 
neckwear, being principally neckties for men’s wear. There have 
been and still are, from time to time, importations of neckwear manu- 
factured in Ireland from Irish poplin, and there is a considerable 
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trade in Irish poplin neckwear in this country at prices which reflect 
not only its value as neckwear, but its artistic and historic value, as 
well. The name, Irish poplin, as applied to neckwear at the present 
time, implies qualiey and a value perculiar to the Roplity itself, as 
well as to the art of hand weaving such fabric. 

Par. 3. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent causes labels to be affixed to certain 
of its neckwear, some labels reading: 


Kerry Poplin Copyrighted 
and other labels reading: 


Kerry Poplin Copyrighted All Silk and Wool 
Woven by McCurrach 


Respondent causes advertisements to be placed in magazines hav- 
ing interstate circulation, containing pictorial representations of Irish 
or British appearance, below which the following statements are 
made: 


“By Jove! The Regimentals” in KERRY POPLIN neckties. The colorings of 
fifteen famous British Regiments have a new charm in the soft-toned Kerry 
Poplin weave—* * *. There is only one genuine Kerry Poplin. 

Bright Colorings Mind You but a Soft Effect in Neckties of KERRY POPLIN. 
His Lordship likes his country neckwear bright. The brightest colorings have 
a soft toned charm in the Kerry Poplin weave—of pure silk and fine wool. 

Plaids Mind You But Toned Down in KERRY POPLIN Neckties. His Lord- 
ship likes these new Plaids because they are toned down in the Kerry Poplin 
weave—* * * 

Respondent distributes in interstate commerce large display cards 
containing a picture of an Irish rural scene, including a horse-drawn 
vehicle such as is used in Ireland, and portraying characters of ob- 
vious Irish nationality, below which is printed the following state- 
ment: 

Kerry Poplin is a pure silk and wool weave that has been, for years, the 
pride of the finest Irish silk weavers. 

Respondent also distributes in interstate commerce large display 
cards containing a picture of officers in uniforms of the British Em- 
pire, below which is printed the following statement: 

THE REGIMENTALS 
IN THE FAMOUS KBRRY POPLIN 

The authentic stripings of fifteen famous British Regiments in the famous 
Kerry Poplin weave—a special construction of pure silk and fine wool. 

Said products so labeled and advertised were and are being sold 
in interstate commerce by the respondent, when, in truth and in fact, 
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the words “Kerry Poplin” are not the subject matter of a valid, sub- 
sisting copyright, and the products to which the said words applied 
were not and are not made by the hand weaving process used in 
making poplin in Ireland, and were not and are not woven in the 
county of Kerry, Ireland, or elsewhere in Ireland, so as to justify the 
use of such words on the labels and in the advertising matter, as 
aforesaid, but the said products were and are being manufactured 
by machinery in the United States of America. 

Par. 4. There is a preference on the part of some of the buying pub- 
lic for certain goods, wares, and merchandise which are manufactured 
in foreign countries and imported into the United States of America, 
and such goods so manufactured and imported command and bring 
from the said section of the public a higher price in the markets of 
the United States of America than domestic goods, wares, and mer- 
chandise of the same nature and description. Neckwear made in Ire- 
land, from Irish poplin, because of its artistic quality and intrinsic 
value as alleged in paragraph 2 hereof, is a commodity for which a 
portion of the American buying public shows a preference. The 
county Kerry, in Ireland, because of its history and scenery, is well 
known, and a large portion of the American buying public associates 
the word “Kerry” with the country of Ireland. The advertising and 
the labeling of its goods, wares, and merchandise by respondent in 
manner and form as hereinbefore set out have a capacity to mislead 
and deceive the purchasing public by creating the impression and be- 
lief that the products advertised and offered for sale by respondent 
in interstate commerce as aforesaid are all manufactured in Ireland, 
and imported to America, which has the tendency and capacity to di- 
vert trade to respondent from the competitors of respondent who actu- 
ally import similar goods, wares, and merchandise which are manufac- 
tured in foreign countries, into the United States, for sale to the buying 
public, and from those competitors of respondent who manufacture 
and sell in interstate commerce similar goods, wares, and merchandise 
to those sold in interstate commerce by respondent, but who truthfully 
represent same to be manufactured in the United States, instead of 
foreign countries. 

Par. 5. Wherefore, the above alleged acts and things done by re- 
spondent are to the prejudice of the public and respondent’s competitors 
and constitute unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 


powers and duties, and for other purposes,” approved September 26, 
1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 26th day of October 1935, is- 
sued and served its complaint in this proceeding upon respondent, 
McCurrach Organization, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by P. C. Ko- 
linski, attorney for the Commission, and in opposition to the allega- 
tions of the complaint by Raymond A. Walsh, attorney for the re- 
spondent, before Edward J. Hornibrook, an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
plaint and in opposition thereto, oral argument not having been re- 
quested; and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, McCurrach Organization, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, and having its office 
and principal place of business in the city of Brooklyn, State of 
New York. . 

Par. 2. The respondent is now, and has been for more than 3 years 
last past, engaged in the business of manufacturing, selling, and. 
distributing men’s neckwear designated as “Kerry Poplin.” Respond- 
ent sells said neckwear to retail dealers situated in various States of 
the United States for ultimate resale to members of the purchasing 
public, and the respondent causes the said neckwear, when sold by it, 
to be transported from its aforesaid place of business in the State of 
New York to the purchasers thereof at their respective points of loca- 
tion in various States of the United States. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in commerce in said neckwear among and between the various States 
of the United States. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
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with other corporations and with partnerships, firms, and individuals 
selling and distributing men’s neckwear. Among such competitors 
in said commerce are many who truthfully ‘advertise the place of 
manufacture of their merchandise and who do not make any other 
false statements in connection with the sale and distribution of their 
merchandise. 

Par. 4. Respondent has been engaged in the business of manufac- 
turing neckties in the State of New York for 60 years, but has manu- 
factured neckties from poplin woven by machinery only since 1934. 
Respondent, since the year 1934, has woven and is now weaving and 
manufacturing neckties designated as Kerry Poplin at its aforesaid 
place of business in the city of Brooklyn, State of New York. Re- 
spondent weaves the poplin fabric comprising such neckties solely 
by machinery. The respondent sells and distributes as aforesaid 
between $20,000 and $30,000 worth of Kerry Poplin neckties per year. 

Par. 5. In the year 1755, there was begun in Ireland the production 
of a fabric called poplin. Poplin, which is hand woven in Ireland, 
has acquired a very good reputation in the United States for its 
excellence, quality workmanship, and design. This fabric came to be 
generally known throughout the various States of the United States 
as Irish Poplin. Among the products which are manufactured in 
Ireland from poplin and sold and distributed in the United States is 
neckwear or neckties for men’s wear. These neckties, manufactured 
from Irish Poplin, are imported into the United States from Ireland, 
and there is, and has been during all the times mentioned herein, a 
substantial course of trade in commerce in said Irish Poplin neckties 
among and between the various States of the United States. A sub- 
stantial number of members of the purchasing public, situated in 
various States of the United States have, and have had, during all 
the times mentioned herein, the understanding and belief that neck- 
wear made from Irish Poplin is of a superior quality and value and 
is hand woven in Ireland. A substantial number of members of the 
purchasing public situated in various States of the United States 
have, and have had, during all the times mentioned herein, a prefer- 
ence in purchasing neckties for Irish Poplin neckties woven in Ire- 
land. Irish Poplin neckties are offered for sale and sold in haber- 
dasheries situated in the various States of the United States. Irish 
Poplin neckties sell at retail in the United States for $2.50. The 
Kerry Poplin ties of the respondent sell at retail in the United States 
for $1.50. 

Par. 6. Kerry is the name of a county in Ireland, and because of 
its historical background and beautiful scenery is well known by a 
substantial number of members of the purchasing public situated in 
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various States of the United States. Irish Poplin is made in Ireland 
although none of it is actually made in the county of Kerry. 

Par. 7. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its Kerry Poplin ties, the 
respondent has caused advertisements containing representations and 
claims with respect to such merchandise to be inserted in a magazine 
having a circulation among and between the various States of the 
United States. Among and typical of the representations contained 
in said advertisements, so used and disseminated as aforesaid, are the 
following: 


“By Jove! The Regimentals.” 
in 
Kerry Poplin Neckties 


The colorings of fifteen famous British Regiments have a new charm in the 
soft-toned Kerry Poplin weave—a special construction of pure silk and fine 
wool. Retail price $1.50. Found at leading stores throughout the country. 
Look for the white label. There is only one genuine Kerry Poplin. Woven by 
McCurrach Tiemakers who weave their own silks. 

Bright colorings mind you but a soft effect in neckties of KERRY POPLIN. 
His Lordship likes his country neckwear bright. The brightest colorings have 
a soft-toned charm in the Kerry Poplin weave—of pure silk and fine wool. 
Retail price $1.50. Found at leading stores throughout the country. Look for 
the white label. There is only one geunine Kerry Poplin. Woven by McCurrach 
Tiemakers who weave their own silks. 

Plaids mind you but toned down in KERRY POPLIN Neckties. His Lordship 
likes these new plaids because they are toned down in the Kerry Poplin 
weave—a special construction of pure silk and fine wool. Retail price $1.50. 
Found at leading stores throughout the country. Look for the white label. 
There is only one genuine Kerry Poplin. Woven by McCurrach Tiemakers who 
weave their own silks. 


The respondent has caused labels to be affixed to its Kerry Poplin 
neckwear, sold and distributed as aforesaid, containing the following 
statements: 


McCurrach Poplin Copyrighted 


and has caused other labels to be affixed to such neckwear containing 
the following statements: 


Kerry Poplin Copyrighted. All Silk and Wool Woven by McCurrach 


Respondent distributes to the aforesaid retail dealers, purchasers 
of its Kerry Poplin neckwear, situated in various States of the United 
States, large display cards for the use of such dealers for the purpose 
of inducing the purchase of the Kerry Poplin neckties. Such cards 
contain a picture of an Irish rural scene, including a horse-drawn 
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vehicle, and portray characters of obviously Irish nationality, below 
which is printed, among others, the following statement: 

Kerry Poplin is a pure silk and wool weave that has been, for years, the 
pride of the finest Irish silk weavers. 

Respondent also distributes to the retail dealers, as aforesaid, dis- 
play cards containing a picture of officers of the British Empire in 
British uniforms, below which is printed the following statement: 

The Regimentals! In the Famous Kerry Poplin. The authentic stripings 
of fifteen famous British Regiments in the Famous Kerry Poplin weave—a 
special construction of pure silk and fine wool. Woven by McCurrach. 

Par. 8. Through the use of statements and representations herein- 
above set forth and others similar thereto, not herein set out, all 
of which purport to be descriptive of respondent’s neckwear and of its 
place of manufacture, the respondent has represented directly and by 
implication, among other things, that the Kerry Poplin ties are woven 
in Ireland and that the words “Kerry Poplin” have been copyrighted. 
The use by the respondent in the manner aforesaid of the word 
“Kerry,” a-county in Ireland known to members of the purchasing 
public situated throughout the United States, in conjunction with the 
use of the word “Poplin,” a fabric woven in Ireland for generations 
and well known throughout the United States for its quality if woven 
in Ireland, to designate its neckwear has the capacity and tendency 
to and does cause members of the purchasing public to have the belief 
that the Kerry Poplin neckwear of the respondent was woven in 
Ireland. The representation by the respondent, in the manner afore- 
said, that its Kerry Poplin neckwear was woven in Ireland is empha- 
sized by the use of the respondent in the aforesaid advertisements 
of pictorial representations depicting Irish rural scenes portraying 
characters of obviously Irish nationality and other scenes portraying 
British soldiers with references to the regimental stripes of British 
regiments in connection with the use of the words “Kerry Poplin.” 

Par. 9. In truth and in fact, the Kerry Poplin neckties, sold and 
distributed by the respondent as aforesaid, are not woven in Ireland 
but are woven by respondent at its aforesaid place of business in the 
State of New York. The words “Kerry Poplin” have not been copy- 
righted by the respondent. The application by the respondent for 
registration of the words “Kerry Poplin” as a trade-mark has been 
granted. 

Par. 10. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to its Kerry Poplin neckwear has 
had, and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the errone- 
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ous and mistaken belief that such false statements, representations, 
and advertisements are true and that respondent’s Kerry Poplin 
neckwear was woven in Ireland. As a result, trade has been diverted 
unfairly to the respondent from its competitors in said commerce who 
truthfully advertise the place of manufacture of their neckwear. In 
consequence thereof, injury has been, and is now being, done by re- 
spondent to competition in commerce among and between the various 
States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before Edward J. Horni- 
brook, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, and briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, McCurrach Organization, Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of men’s poplin neckwear in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Representing, directly or indirectly, through advertisements or 
otherwise, by the use of the word “Kerry” or any other word or 
words indicating Irish origin, or in any other manner, that said neck- 
wear was made from poplin woven in Ireland (Hire) unless and 
until such neckwear is made from poplin woven in Ireland (Eire) 
and known as “Irish Poplin.” 

9. Affixing to such neckwear labels bearing the legend “copy- 
righted.” 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 

‘in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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PINAUD, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3420. Complaint, May 12, 1938—Decision, Dec. 30, 1938 


Where a corporation engaged in sale and distribution of its “Pinaud’s Six- 
Twelve (612) Creme de Mascara” cosmetic to wholesale and retail dealers 
in various States for ultimate resale to purchasing public; in advertising 
the same in newspapers, periodicals, and other publications circulating 
among the various States and in the District of Columbia, and in circulars 
distributed to prospective purchasers as aforesaid— 

Represented, directly and by implication, that use of said preparation would 
increase or promote growth of eyelashes and cause them to be longer, 
heavier, and of silkier quality, through such statement as “* * * Sums 
up all the things you want in an eyelash beautifier. It is * * * 6. 
Promotes eyelash growth. Its rich creaminess and smoothness is good for 
your eyelashes. It fosters a longer, heavier, silkier quality,” facts being 
use thereof would not aid in growth of eyelashes or cause them to be 
longer, heavier, and silkier and said claims were inaccurate, incorrect, and 
exaggerated and not true statements of effectiveness of preparation in 
question ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such false statements and 
representations were true, and that its said preparation would accomplish 
results indicated, and of causing such portion of said public, because of 
said erroneous and mistaken beliefs, to buy substantial quantities thereof, 
and with result that trade was diverted unfairly to it from its competitors 
in commerce who truthfully advertise the effectiveness and use of their re- 
spective preparations; to the injury of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Clark Nichols for the Commission. 
Proskauer, Rose & Paskus, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Pinaud, Inc., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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ParacraPH 1. Respondent, Pinaud, Inc., is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of New York, and having its office and principal place 
of business at 220 East Twenty-first Street in the city of New York, 
State of New York. 

Par. 2. The respondent is now, and has been for more than 2 years 
last past, engaged in the business of selling and distributing a cos- 
metic, being one of the Pinaud Products more definitely designated 
as “Pinaud’s Six-Twelve (612) Creme de Mascara.” Respondent 
sells such preparation to wholesale and retail stores situated in the 
various States of the United States for ultimate resale to members 
of the purchasing public, and respondent causes the said prepara- 
tion, once sold, to be transported from its place of business in the State 
of New York to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said preparation so sold and distributed by it in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. During all the times mentioned herein, other individuals, 
firms, and corporations in various States of the United States have 
been, and are, engaged in the business of selling and distributing 
various preparations compounded and used for the same general pur- 
pose for which respondent represents its product, Pinaud’s Six- 
Twelve (612) Creme de Mascara, to be effective, as herein set forth. 
Such other individuals, firms, and corporations have caused’ and do 
cause their said preparations, when sold, to be transported from their 
respective places of business in the various States of the United 
States, to, into, and through States other than the States of origin 
of the shipments thereof, to the respective purchasers thereof. In 
the course and conduct of its business of selling and distributing said 
preparation in commerce, as herein described, the respondent has 
been, and is now, in competition with such other individuals, firms, 
and corporations. 

Par. 4. In the course and conduct of its business of selling said 
preparation, Pinaud’s Six-Twelve (612) Creme de Mascara, in com- 
merce, as herein described, the respondent has caused and now causes 
statements and representations all to appear in newspapers, publica- 
tions, bulletins, and on cards to which the preparation was attached, 
having an interstate circulation. In furtherance of the sale of such 
preparation, and to create a public demand therefor, the respondent, 
_during the times mentioned herein, made or caused to be made, the 
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following statements and representations in said advertising literature 
above referred to: 

Six-Twelve (612) Creme de Mascara. The mascavelour. Dear Madam: Mas- 
cavelour sums up all the things you want in an eyelash beautifier. It is 
* * * 6 Promotes eyelash ‘growth. Its rich creaminess and smoothness 
is good for your eyelashes. It fosters a longer, heavier, silkier quality. 

The aforesaid statements, together with many others similar there- 
to, not set out herein, but of the same tenor and meaning, serve as 
representations on the part of the respondent to members of the pur- 
chasing public (1) that the use of said preparation grows eyelashes 
and promotes eyelash growth, (2) it fosters and brings about a longer, 
heavier, silkier quality to eyelashes. 

Par. 5. In truth and in fact, the use of the preparation, Pinaud’s 
Six-Twelve (612) Creme de Mascara, will not grow eyelashes or pro- 
mote eyelash growth. It will not foster or bring about a longer, 
heavier, silkier quality to eyelashes. 

All of the statements and representations of respondent, as set 
forth herein, are grossly inaccurate, incorrect, and exaggerated, and 
are not true statements of the values to be derived from the use of 
Pinaud’s Six-Twelve (612) Creme de Mascara, because this product 
does not and cannot cause the growth of eyelashes or eyebrows nor 
increase the growth of either of them. 

Par. 6. The statements and representations of respondent as set 
out herein, relative to the efficiency of the preparation, Pinaud’s Six- 
Twelve (612) Creme de Mascara, have a tendency and capacity to, 
and do, confuse, mislead, and deceive members of the purchasing 
public into the erroneous and mistaken beliefs that the preparation, 
Pinaud’s Six-Twelve (612) Creme de Mascara, when applied as di- 
rected, will accomplish the results for which said preparation is 
recommended and advertised as aforesaid, and into the purchase of 
such preparation because of said erroneous and mistaken beliefs so 
engendered. Thereby trade is diverted unfairly to respondent from 
its competitors, engaged in the sale and distribution of preparations 
designed for similar usage, who truthfully advertise the extent of the 
value of their respective preparations. In consequence thereof, in- 
jury has been done, and is being done, by respondent, to competition in 
commerce among and between the various States of the United 
States. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 12th day of May 1938, issued 
and subsequently served its complaint in this proceeding upon said 
respondent, Pinaud, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
On the 28th day of May 1938, the respondent filed its answer in this 
proceeding. Thereafter, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and exe- 
cuted by the respondent and its counsel, Proskauer, Rose, and Paskus, 
and W. T. Kelley, chief counsel for the Federal Trade Commission, 
subject to the approval of the Commission, may be taken as the facts 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts, and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation, said stipulation hav- 
ing been approved, accepted, and filed, and the Commission having 
duly considered the same and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Pinaud, Inc., is a corporation, organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York and having its office and principal place of 
business at 220 East Twenty-first Street, in the city of New York, 
State of New York. 

Par. 2. The respondent is now, and has been for more than 2 
years last past, engaged in the business of selling and distributing a 
cosmetic designated as “Pinaud’s Six-Twelve (612) Creme de Mas- 
cara.” Respondent sells said preparation to wholesale and retail 
dealers situated in the various States of the United States for ulti- 
mate resale to members of the purchasing public and causes the said 
preparation, when sold by it, to be transported from its aforesaid 
place of business in the State of New York to the purchasers thereof 
at their respective points of location in various States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
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commerce in said preparation among and between the various States 
of the United States, and the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia with other corporations and with part- 
nerships, firms, and individuals, selling and distributing preparations 
designed and intended for, and used for, the same purposes for which 
respondent recommends the use of its said preparation. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their respective preparations or their effectiveness in use. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said preparation, respondent 
has caused advertisements, containing representations and claims 
with respect to the effectiveness in use of its said preparation, to be 
inserted in newspapers, magazines, and other publications having a 
circulation among and between the various States of the United 
States, and in the District of Columbia, and in circulars distributed 
to prospective purchasers of such preparation, situated in various 
States of the United States and in the District of Columbia. The 
said advertisements so used and disseminated contain the following 
statements and representations : 

Six-Twelve (612) Creme de Mascara. The Mascavelour. Dear Madam: Mas- 
eavelour sums up all the things you want in an eyelash beautifier. It is 
* * * 6. Promotes eyelash growth. Its rich creaminess and smoothness is 
good for your eyelashes. It fosters a longer, heavier, silkier quality. 

Through the use of the statements and representations hereinabove 
set forth, all of which purport to be descriptive of respondent’s prep- 
aration and of its effectiveness in use, the respondent has represented, 
directly and by implication, that the use of such preparation will 
increase or promote the growth of eyelashes and will cause eyelashes 
to be longer, heavier, and of a silkier quality. 

Par. 5. In truth and in fact, the use of such preparation will not 
aid in the growth of eyelashes. The use of such preparation will not 
increase or promote the growth of eyelashes. The use of such prepara- 
tion will not cause eyelashes to be longer, heavier, and of silkier quality. 

The aforesaid claims of respondent as to the effectiveness in use of 
such preparations are inaccurate, incorrect, and exaggerated and are 
not true statements of the effectiveness in use of such preparation. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements and representations, disseminated as aforesaid, 
with respect to said preparation, has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
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such false statements and representations are true and that respond- 
ent’s said preparation will accomplish the results indicated and causes 
a substantial portion of the purchasing public, because of said errone- 
ous and mistaken belief, to purchase substantial quantities of re- 
spondent’s said preparation. As a result, trade has been diverted un- 
fairly to the respondent from its competitors in said commerce who 
truthfully advertise the effectiveness in use of their respective prep- 
arations. In consequence thereof, injury has been, and is now being, 
done by respondent to competition in commerce among and between 
the various States of the United States, and in the District of 
Columbia. 
CONCLUSION 

The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Fededal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commis- 
sion, which provides among other things that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondent herein findings as to the facts and con- 
clusion based thereon and an order disposing of the proceedings, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Pinaud, Inc., its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and dis- 
tribution of an eyelash cosmetic now designated as Six-Twelve (612) 
Creme de Mascara, whether sold under that name or under any other 
name in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from representing : 

That the use of the preparation “Six-Twelve (612) Creme de Mas- 
cara” will increase or promote the growth of eye lashes or will cause 
eye lashes to be longer, heavier, or of a silkier quality. 

It is therefore ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 

185514™—40—voL, 27-95 
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ADOLPH WEIN DOING BUSINESS AS AMERICAN 
TOY WORKS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3528. Complaint, Aug. 5, 1938—Decision, Dec. 30, 1938 


Where an individual engaged in assembling, packing, selling, and distributing 
crayons, dolls, and toys to retailers and other purchasers for resale to 
members of purchasing public— 

(a) Included in descriptive legend set forth on labels of containers of crayons 
sold and distributed by him for resale by purchasers thereof to members 
of the purchasing public in various States and in District of Columbia, 
words “10 Hexagon Giant Crayons,” notwithstanding fact crayons therein 
contained numbered only eight ; 

(b) Made use of such words as “American Toy Works, New York, N. Y., 
U. S. A.” in course and conduct of his business as aforesaid, and thereby 
represented that he was the manufacturer of merchandise dealt in by him 
as aforesaid, facts being he was merely an assembler of such merchandise 
and not manufacturer thereof, and did not own or control any such factory 
or plant for the purchase of the output of which, directly, there has long 
been preference on part of substantial portion of members of purchasing 
public as affording substantial savings as well as other advantages; and 

(ce) Represented, through words and phrases aforesaid and such words and 
phrases as “Made in U. S. A., American Toy Works, New York, N. Y.,” that 
the toys, dolls, and other merchandise dealt in by him were made by him as 
aforesaid and in the United States, facts being substantial number of units 
comprising toy sets which he sold and distributed were made in Japan and 
purchased by him from manufacturers’ resident agents and thereafter 
assembled by him into toy sets which he sold and distributed. and were not 
domestic dolls and toys, long preferred by substantial portion of members 
of purchasing public to those made in a foreign country, and including 
Japan, and which, by reason thereof, substantial portion of such public 
refrained from buying; 

With effect of misleading and deceiving substantial portion of such public into 
erroneous and mistaken belief that such statements and representations 
were true, and that packages aforesaid contained 10 crayons, and dolls and 
toys in question were made in the United States and it was the manufac- 
turer thereof, and of causing substantial portion thereof, because of said 
erroneous and mistaken beliefs, to purchase substantial quantity of its said 
products, and with result that trade was thereby diverted unfairly to him 
from his competitors who truthfully advertise and represent the place of 
manufacture of their merchandise and their business status; to the injury 
of competition in commerce: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. 8. Brogdyne Tew IT for the Commission. 
Mr. David K. Kadane, of Silver Spring, Md., for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Adolph Wein, an 
individual, trading and doing business as American Toy Works, here- 
inafter referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParagrapH 1. Adolph Wein is an individual trading and doing 
business as American Toy Works, with his principal office and place 
of business located at 3724 Twenty-fourth Street, city of Long Island, 
State of New York. 

Par. 2. Respondent is now and has been engaged in the business 
of assembling, packing, and selling crayons, dolls, and toys to re- 
tailers and others in commerce as herein set out. Respondent, being 
engaged in the business as aforesaid, causes said crayons, dolls, and 
toys, when sold, to be transported from his principal office and place 
of business in the State of New York to purchasers thereof located in 
other States of the United States and in the District of Columbia. 
There is now, and has been at all times mentioned herein, a course of 
trade in said above-described products sold by respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
is now, and has been, in substantial competition with other individ- 
uals, and with firms, partnerships, and corporations also engaged in 
the business of selling crayons, dolls, and toys in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 4. The crayons sold and distributed by respondent are dis- 
played, and have been displayed, for sale to and by dealers, jobbers, 
retailers, and department stores, and are sold to purchasers and users 
thereof in containers bearing false and misleading descriptions as to 
the number of crayons contained in a given package. The containers 
bear the label: “Skippy Crayons—Assorted Colors. 10 Hexagon 
Giant Crayons.” 

In truth and in fact, the containers bearing the above-described 
label do not contain 10 crayons, but contain only 8 crayons. 

Further, the respondent, through the use of such words and phrases 
as “American Toy Works, New York, N. Y., U. S. A.” “ATWO 
product,” “Made in U.S. A., American Toy Works, N. Y.” and others 
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of like and similar import, represents to purchasers and prospective 
purchasers of toys, dolls, and other products sold and distributed by 
him that he is a manufacturer of the products, and also that the 
products sold and distributed by him are manufactured in the United 
States. In truth and in fact, a substantial number of the units mak- 
ing up the toy sets sold and distributed by respondent are not manu- 
factured in the United States, but are purchased by respondent from 
resident manufacturers’ agents of the producers of such toys located 
in Japan. After the purchase of the said units the respondent as- 
sembles the units into toy sets and sells and distributes them in com- 
merce, aS herein set out. 

The respondent is merely an assembler of the products sold and 
distributed by him and is in no sense a manufacturer. He does not 
own or control a manufacturing plant in which the products or the 
units of the products sold and distributed by him are manufactured. 

Par. 5. For many years a substantial part of the consuming public 
has had, and has expressed, a marked preference for dolls and toys 
which were manufactured in the United States of America over dolls 
and toys manufactured in any foreign country, including Japan. As 
a result of this said preference of the purchasing public, they have 
purchased a substantial quantity of dolls and toys domestically 
manufactured and have refrained from purchasing toys manufac- 
tured in any other country. 

Par. 6. For many years a substantial part of the purchasing publie 
has expressed, and has had, a marked preference for products sold 
and distributed to the public by the manufacturers of the same. The 
public is generally aware of the economies prevailing, as well as other 
advantages, when products are bought from the manufacturer direct, 
It places confidence in the manufacturers of such products and pur- 
chases a substantial volume of merchandise from the manufacturer 
direct, for this reason. 

Par. 7. The effect of the foregoing false and misleading represen- 
tations and acts of respondent in marking, branding, offering for 
sale, and selling crayons, dolls, and toys, as hereinabove referred to, 
is to mislead a substantial part of the purchasing and consuming 
public in the several States of the United States and in the District 
of Columbia by inducing them to erroneously and mistakenly believe: 
That the “Skippy Crayons, Assorted Colors” contain 10 hexagon 
giant crayons; that the dolls and toys offered for sale, sold, and dis: 
tributed by the respondent are domestic toys made in the United 
States; and that the respondent is a manufacturer of the dolls and 
toys sold and distributed by the respondent. 
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Par. 8. There are among the competitors of the respondent in com- 
merce, as herein described, manufacturers and distributors of cray- 
ons, dolls, and toys who truthfully advertise and represent’ the place 
of origin of their products and who truthfully advertise and repre- 
sent their business status. 

Par. 9. The foregoing false and misleading representations on 
the part of the respondent have induced a substantial number of the 
consuming purchasers of said crayons, dolls, and toys to buy the 
products offered for sale, sold, and distributed by the respondent on 
account of the aforesaid mistaken beliefs. As a result thereof trade 
has been diverted unfairly to respondent from competitors engaged 
in like and similar business who do not engage in similar practices. 
In consequence thereof, injury has been, and is being, done by re- 
spondent to competition in commerce between the various States of 
the United States and in the District of Columbia. 

Par. 10. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and respondent’s 
competitors, as hereinabove alleged. Said acts and practices consti- 
tute unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 5th day of August 1938 issued, 
and subsequently served, its complaint in this proceeding upon re- 
spondent, Adolph Wein, an individual, trading and doing business 
as American Toy Works, charging him with the use of unfair meth- 
ods of competition in commerce in violation of the provisions of said 
act. On the 10th day of September 1938 the respondent filed his 
answer, in which answer he admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission, having duly 
considered the matter, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Adolph Wein, is an individual trading 
and doing business as American Toy Works and having his principal 
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office and place of business at 3724 Twenty-fourth Street, city of Long 
Island, State of New York. : 

Par. 2. Respondent is now, and has been during all the times men- 
tioned herein, engaged in the business of assembling, packing, selling, 
and distributing crayons, dolls, and toys. The respondent sells and 
distributes such merchandise to retailers and other purchasers thereof 
for resale to members of the purchasing public. Respondent causes 
such mechandise, when sold by him, to be transported from his afore- 
said place of business in the State of New York to the purchasers 
thereof at their respective points of location in various States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in commerce in said merchandise among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia with other individuals and with partner- 
ships, firms, and corporations engaged in the business of selling and 
distributing crayons, dolls, and toys. Among such competitors in 
said commerce are many who truthfully advertise and represent the 
place of manufacture of their merchandise, and who truthfully adver- 
tise and represent their business status. 

Par. 4. In the course and conduct of his business as aforesaid, the 
respondent causes the crayons which he sells and distributes to the 
retailers and other purchasers to be packed in containers bearing the 
label, “Skippy Crayons—Assorted Colors. 10 Hexagon Giant Cray- 
ons.” The crayons packed in the containers bearing such label are 
resold by such purchasers from the respondent to members of the 
purchasing public situated in various States of the United States and 
in the District of Columbia. 

In truth and in fact the containers bearing the above described label 
do not contain 10 crayons but contain only 8 crayons. 

Par. 5. In the course and conduct of his business as aforesaid, the 
respondent, through the use of such words and phrases as “American 
Toy Works, New York, N. Y., U.S. A.” “ATWO product,” “Made in 
U.S. A., American Toy Works, New York, N. Y.,” and others of like 
and similar import, represents to purchasers and prospective pur- 
chasers, situated in various States of the United States and in the 
District of Columbia, of his toys, dolls, and other merchandise, that 
he is the manufacturer of such merchandise and that such merchandise 
was manufactured in the United States. In truth and in fact a sub- 
stantial number of the units comprising the toy sets, sold and dis- 
tributed by respondent, are not manufactured in the United States 
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but are manufactured in Japan and are purchased by the respondent 
from the manufacturers’ resident agents. Subsequent to the purchase 
by the respondent of the said units made in Japan the respondent as- 
sembles the units into toy sets and sells and distributes such sets as 
aforesaid. The respondent is merely an assembler of the merchandise 
sold and distributed by him and is not a manufacturer of such mer- 
chandise. Respondent does not own or control the manufacturing 
plant in which such merchandise is manufactured. 

Par. 6. A substantial portion of the members of the purchasing 
public have had for many years, and now have, a preference for dolls 
and toys which were manufactured in the United States over dolls 
and toys manufactured in a foreign country, including Japan. Asa 
result of this preference a substantial portion of the purchasing public 
have purchased substantial quantities of dolls and toys manufactured 
in the United States and have refrained from purchasing dolls and 
toys manufactured in a foreign country. 

Par. 7. A substantial portion of the members of the purchasing 
public have had for many years, and now have, a preference for pur- 
chasing merchandise directly from the manufacturer of such mer- 
chandise. There has been during all of such times an understanding 
and belief existing among a substantial number of such members of 
the purchasing public that a substantial financial saving could be ob- 
tained, as well as other advantages, by purchasing merchandise directly 
from the manufacturer of such merchandise. 

Par. 8. The use by respondent of the foregoing false and mislead- 
ing statements and representations has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements and representations are true and that said pack- 
ages of crayons contain “10 Hexagon Giant Crayons,” that said dolls 
and toys were made in the United States and that the respondent is 
the manufacturer of said merchandise, and causes a substantial por- 
tion of the purchasing public, because of said erroneous and mistaken 
belief, to purchase substantial quantities of respondent’s merchan- 
dise. Asa result trade has been diverted unfairly to respondent from 
his competitors in said commerce who truthfully advertise and repre- 
sent the place of manufacture of their merchandise and who truth- 
fully advertise and represent their business status. In consequence 
thereof, injury has been, and is now being, done by respondent to 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 


1476 FEDERAL TRADE COMMISSION DECISIONS 


Order 27 F.T.C. 
CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent's 
competitors and constitute unfair methods of competition In com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Adolph Wein, trading as Ameri- 
can Toy Works, or under any other trade name, his representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribution 
of toys in interstate commerce and in the District of Columbia, do 
forthwith cease and desist from, directly or indirectly: 

1. Representing that any of said toys made in Japan or in any other 
foreign country are made in the United States. 

2. Representing, through use of such trade name American Toy 
Works, or in any other manner or through any other means or device, 
that respondent is a manufacturer of toys. 

3. Representing that the boxes of crayons sold and distributed by 
respondent contain any definite number of crayons other than the 
number actually so contained in said boxes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC.’ 


Inurnois Lumprr anp Marrrtat Deaters Association, Inc., Its 
Orricers AND Mrempers. Complaint, October 18, 1935. Order, June: 
8, 1938. (Docket 2191.) j 

Charge : Combining or conspiring to restrain and monopolize trade; 
in connection with the manufacture and sale of building materials 
and supplies. 

Dismissed, after answer and trial, by the following order: 

It is ordered, That the complaint against the Illinois Lumber and 
Material Dealers Association, Inc., its officers and members in Docket 
2191 (Building Material Dealers Alliance et al.), be and is hereby 
dismissed without prejudice.” 

Before Ur. William C. Reeves, trial examiner. 

Mr. Walter B. Wooden and Mr. Daniel J. Murphy for the Com- 
mission. 

Miller, Gorham, Wescott & Adams, of Chicago, Ill, for 
respondents. 


Consotipatep Prnnacte Coan Co. anp Exris Morrein. Complaint, 
September 30, 1937. Order closing case, March 10, 1938, 26 F. T. C. 
1301. Order vacating, etc., July 19, 1938. (Docket 3234.) 

Charge: Using misleading corporate name and misrepresenting 
source or origin and qualities of product; in connection with the sale 
of coal. 

Closing order in this case was vacated by the following order: 

This matter coming on to be heard on the record and it appearing 
that this case was closed on March 10, 1938, without prejudice to the 
right of the Commission to reopen the same in the event future devel- 
opments should so warrant, because of the failure to effect service of 
the complaint herein on either of the respondents; and it now appear- 
ing that service of complaint herein can be effected. 

It is now ordered, That the order entered herein on March 10, 1938, 
closing this case be, and the same hereby is, vacated; and 

It is further ordered, That the complaint heretofore issued in this 
matter be served as required by law and that the trial of this case 
proceed in the regular course. 

Mr. Alden S. Bradley for the Commission. 


1 See, for report in full of dismissal, with opinion, in Samuel Stores, Inc., ante, at p. 882. 
2See for findings and order to cease and desist in said case of Building Material Deal- 
ers Alliance et al., 26 F. T. C. 142. 
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Prcx-O-Fun Co. Complaint, June 1, 1937. Order, July 27, 1938. 
(Docket 3140.) 

Charge: Using lottery scheme in merchandising ; in connection with 
the manufacture and sale of candy and candy products. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing to the Commission that the respondent is 
out of business and that the corporation is dissolved, and the Com- 
mission having duly considered the matter, and being now fully 
advised in the premises. 

Tt is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 

Brown, Fox & Blumberg, of Chicago, Ill., for respondent. 


DvuqueEsNE Brewine Co. Complaint, November 14, 1936. Order, 
August 3, 1938. (Docket 2982.) 

Charge: Using misleading trade name as to nature of manufacture 
of product; in connection with the sale of beer. 

Record closed by the following order: 

This matter, having come on to be heard by. the Commission upon 
the complaint hereinbefore filed on November 14, 1936, and the re- 
spondent’s answer thereto, and it appearing to the Commission that, 
in view of the action taken by the Federal Alcohol Administration 
over the subject matter involved in this case, there is no necessity for 
the Commission to proceed further therewith at this time, and the 
Commission having considered the matter and being now fully ad- 
vised in the premises. 

It is ordered, That the case growing out of the complaint herein- 
before issued against the respondent on November 14, 1936, be, and 
the same hereby is, closed without prejudice in any wise as to the 
jurisdiction of this Commission over the subject matter, and also 
without prejudice to the right of the Commission to reopen the same 
and resume prosecution thereof in accordance with its regular pro- 
cedure if and when facts and circumstances may in its opinion so 
warrant. 

Mr. PGad B. Morehouse for the Commission. 

Cooke & Beneman and Mr. John Lewis Smith, of Washington, 
D. C., and Mr, George N. Monro, Jr. and Mr. Paul J. Friday, of 
Pittsburgh, Pa., for respondent. 
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CaRBIDE AND Carson CHEMICALS Corp. Complaint, January 17, 
1938. Order, August 10, 1938. (Docket 3302.) 

Charge: Dealing on exclusive and tying basis in connection with 
and resume prosecution thereof in accordance with its regular pro- 
fax” or liquefied hydrocarbon or propane gas and regulating equip- 
ment for use in connection therewith, in violation of sec. 5 of Federal 
Trade Commission Act and of sec. 8 of Clayton Act; and in said 
connection interfering improperly and threatening to interfere with 
distributive mechanisms of competitors’ products and cutting off 
competitors’ access to customers or market through intimidation and 
threats, as aforesaid, and disparaging and misrepresenting proper- 
ties of their products or effects of use thereof, in connection with 
regulating equipment aforesaid; in violation of sec. 5 of said act. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is 
dismissed without prejudice. 

Mr. Everett F. Haycraft for the Commission. 

Mr. Ben G. Smith, of New York City, for respondent. 


Wrutam L. Gorrzz, trading as Bunman & Gorrze. Complaint, 
October 20, 1937. Order, August 23, 1938. (Docket 3247.) 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candy. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent herein died on De- 
cember 3, 1937, and the Commission having duly considered the mat- 
ter and being now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. William C. Reeves, trial examiner. 

Mr. Henry C. Lank, Mr. P. C. Kolinski and Mr. D. C. Daniel 
for the Commission. 


Mary Mavrue, trading as Maurne & Son Remepy Co. Com- 
plaint, May 4, 1937. Order, August 27, 1938. (Docket 3122.) 

Charge: Advertising falsely or misleadingly as to properties or 
nature of product; in connection with the sale of a medicinal prepara- 
tion known as “Radio Active Hair Restorer.” 
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Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the testimony and other evidence ad- 
duced do not show substantial public interest, and the Commission 
having duly considered the matter, and being now fully advised 
in the premises ; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts'so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular 
procedure. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Mr. Arthur R. Morrison, of Denver, Colo., for respondent. 


Srymour Youne, trading as Renarp anp Co. Complaint, August 
9, 1938. Order, September 8, 1938. (Docket 3531.) 

Charge: Advertising falsely or misleadingly as to nature, quali- 
ties, results, safety, and source or origin of product; in connection 
with the manufacture and sale of a machine for removing super- 
fluous hair from the human body by the method of electrolysis. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Seymour Young, 
trading as Renard and Co., was extended the privilege of entering 
into a stipulation with the Commission, and that the said respondent 
did on August 9, 1938, before he had notice that a complaint had been 
issued against him and before said complaint had been served on 
August 11, 1938, enter into a stipulation as to the facts and an agree- 
ment to cease and desist from certain enumerated practices, which 
stipulation and agreement was on August 9, 1938, approved by the 
Commission, and the Commission having duly considered the matter, 
and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
issued on August 9, 1938, be, and the same hereby is, closed without 
prejudice to the right of the Commission, should the facts so war- 
rant, to reopen the same and resume prosecution thereof in accordance 
with its regular procedure. 

Mr. Floyd O. Collins for the Commission. 


Franxun Kynrrring Miixs, Inc. Complaint, August 4, 1937. 
Order, September 16, 1938. (Docket 3194.) 

CHipoe Assuming or using misleading trade or corporate name 
and advertising falsely or misleadingly as to business status; in con- 
nection with the sale of knitted-wear products. 
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Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and the Commission having duly considered the matter and 
being now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Mr. Harold Rogers Lhowe, of New York City, for respondent. 


Henry Logs, Jr., and Marrua Hurrman, doing business as West 
Memruis Cigarette Co. Complaint, May 26, 1936.1 Order, Septem- 
ber 22, 1938. (Docket 2821.) 

Charge: Conspiring and conniving with retailers and consumers to 
avoid tax paid by competitors; in connection with the sale of cigars 
and cigarettes. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondents have abandoned their 
West Memphis, Ark., business and ceased the practices against which 
the complaint was directed, and the Commission having duly consid- 
ered the matter, and being now fully advised in the premises. 

It is ordered, That the case growing out the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Before Mr. Edward M. Averill, trial examiner. 

Mr. John W. Hilldrop and Mr. Edw. W. Thomerson for the Com- 
mission. 

Canale, Glankler, Loch & Little, of Memphis, ‘Tenn., for respond- 


ents. 


Brrnarp Gorpsere, trading as Brrniz’s Quatiry CLOTHES. Com- 
plaint, May 24, 1987. Order, October 4, 1988. (Docket 3136.) 

Charge: Offering falsely or misleadingly products as free or gifts; 
in connection with the sale of clothing and wearing apparel for men 
and women. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr. William L. Pencke for the Commission. 


1 Amended by order of August 5, 1936. 
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Jutes CHarn Stores Corp., doing business as LiperaL Crepir De- 
PARTMENT Store. Complaint, June 17, 19387. Order, October 4, 1938. 
(Docket 3155.) 

Charge: Offering product falsely or misleadingly as free in mer- 
chandising; in connection with the sale of clothing, apparel, and re- 
lated merchandise for men, women and children. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John W. Addison, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. Benjamin I. Sperling, of New York City, for respondent. 


Devon & Raynoups Co., Inc. Complaint July 9, 1938. Order 
October 11, 1938. (Docket 3481.) 

Charge: Misrepresenting qualities or properties of products; in 
connection with the manufacture and sale of paint and paint prod- 
ucts. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that after issuance of complaint the Com- 
mission referred the files to the Special Board of Investigation for 
preparation of an appropriate stipulation with respondent and with 
its subsidiary, Wadsworth-Howland & Company, Inc., and it further 
appearing that such stipulation has been executed by respondent 
and by its aforesaid subsidiary, in which stipulation the respondent 
and its subsidiary have stipulated the facts and agreed to cease and 
desist from the practices in question, which stipulation has been duly 
approved by the Commission, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should the future facts so warrant, to reopen the 
same and resume prosecution thereof in accordance with its regular 
procedure. 

Mr. Clark Nichols for the Commission, 

Johnson & Shores, of New York City, for respondent. 


J. A. Boos, trading as Wincnestrr & Co. Complaint, May 24, 
1937. Order, October 28, 1938. (Docket 3137.) 

Charge: Misrepresenting properties of product; in connection with 
the sale of a medicinal product designated as “The Specific Pill.” 
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Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should future facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular pro- 
cedure. 

Before Mr. Edward E. Reardon, trial examiner. 

Mr. William L. Pencke for the Commission. 


Luwyn Drue, Inc. Complaint, September 30, 1936. Original 
order, November 6, 1937. Docket 2934, 25 F. T. C. 1348. Order 
setting aside, etc., November 10, 1988. 

Charge: Misrepresenting nature and properties of product; in 
connection with the sale of a preparation recommended for the treat- 
ment of unnaturally delayed menstruation known and designated as 
“Dr. Haller’s Famous Prescription 5000.” 

Findings of fact and order to cease and desist in this case was set 
aside by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same, and 
being now fully advised in the premises. 

It is ordered, That the cease and desist order issued herein on 
November 6, 1937, be, and the same hereby is, set aside and the case 
remanded for the taking of further testimony both on behalf of the 
Commission and on behalf of the respondent. 

Before Mr. Charles P. Vicini and Mr. William C. Reeves, trial 
examiners. 

Mr. Reuben J. Martin for the Commission. 


Tur Mantitr Lame Co. or America, Inc. Complaint, May 18, 
1938. Order, November 16, 1938. (Docket 3423.) 

Charge: Misrepresenting properties of product and terms; in con- 
nection with the sale of kerosene mantle (“Aladdin”) lamps. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that there is no competent evidence that the 
respondent has continued, subsequent to the execution of a stipula- 
tion and agreement to cease and desist which was approved and 
accepted by the Commission on August 7, 1936, to make the repre- 
sentations charged in the complaint, and the Commission having 
duly considered the matter, and being now fully advised in the 


’ premises. 
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It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr. Karl Stecher for the Commission. 

Smith, Michael & Gardiner, of Washington, D. C., for respondent. 


Heten G. Doveuerry, trading as Farm Service Co. Complaint, 
August 10, 1936. Order, November 19, 1938. (Docket 2895.) 

Charge: Misrepresenting business status and connections, and 
nature or terms; in connection with the sale of baby chicks. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing to the Commission that the respondent is 
no longer engaged in the baby chick business, has not been engaged 
in said business for two years last past and does not intend resuming 
such business, and the Commission having duly considered the mat- 
ter, and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should further facts so warrant, to reopen the same 
and resume prosecution thereof in accordance with its regular pro- 
cedure. 

Mr. Marshall Morgan for the Commission. 


Granp Nationau Firms, Inc. Complaint, March 31, 1938. Order, 
December 6, 1988. (Docket 3370.) 

Charge: Using misleading trade name or title and misrepresenting 
nature of offering; in connection with the sale or lease of motion 
picture films. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent has been duly adjudi- 
cated a bankrupt under section 77B of the Bankruptcy Act; that a 
sale has been made of all of the assets and properties of the respond- 
ent, including a motion picture entitled “Sins of Children” formerly 
entitled “In His Steps,” and has been approved and ratified by the 
District Court of the United States for the Southern District of 
California; that Grand National Pictures, Inc., purchased such assets 
and distributes said motion picture under the name “Sins of Chil- 
dren”; that said motion picture has at all times since March 31, 1937 
been distributed and exhibited under the name “Sins of Children” 
and that the name “In His Steps” has not been used in connection 
with said motion picture since that date; and it further appearing to 
the Commission that no further public interest is involved in this 
case, and the Commission having duly considered the matter, and 
being now fully advised in the premises. 
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It 7s ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice for the reasons above stated. 

Before Mr. John J. Keenan, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Mr. Leon Kaplan, of Los Angeles, Calif., and Mr. Richard H. 
Wilmer, of Washington, D. C., for respondent. 


Frances Brown, doing business as AMERICAN Bank MACHINERY 
Co. Complaint, June 19, 1936. Cease and desist order, November 2, 
1936. Docket 2846, 23 F. T. C. 714. Order vacating in part, Decem- 
ber 9, 1938. 

Cease and desist order directing respondent, her representatives, 
etc., in connection with solicitation of business of repairing and re- 
building perforating and check-endorsing machines already in use 
and in selling, offering, and supplying new parts in connection with 
such machines, to desist misrepresentation of her business status, con- 
nections, identity, operations, and affiliations, and operations and 
status of competitors and, specifically, in prohibitions (e) and (f), 
to desist representing that she is a member of the National Associa- 
tion of Manufacturers of the United States of America and that she 
has certain places of business in Chicago and Atlanta, modified by 
order as follows, to wit: 

This matter coming on for hearing before the Commission upon the 
record and it appearing that prohibitions (e) and (f) of the order 
to cease and desist entered on November 2, 1936, are not substantiated 
by the pleadings and the record, and the Commission having duly 
considered the matter and being now fully advised in the premises; 

It is ordered, That prohibitions (e) and (f) of the order to cease 
and desist entered on November 2, 1936, be vacated and that in all 
other respects said order to cease and desist remain in full force 
and effect. 

Before Mr. Edward M. Averill, trial examiner. 

Mr. Floyd O. Collins for thé Commission. 

Howson & Howson, of Philadelphia, Pa., for respondent. 
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STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


9205. Ladies’ Wear—Composition.—Starrkin Corporation, engaged 
in the business of selling at retail ladies’ ready-to-wear merchandise 
and in the distribution thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Starrkin Corporation, in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
of the word “Acetate” either alone or in connection or conjunction 
with any other word or words in advertising, describing, branding, 
labeling, or otherwise representing products composed of rayon, un- 
less, when the said word “Acetate” shall be immediately accompanied 
by the word “Rayon” printed in type equally as conspicuous as that 
in which the word “Acetate” is printed so as to indicate clearly and 
unequivocally the true fabric content of said product. (June 1, 1938.) 


2906. Hair Preparation—Composition and Business Status—Roy EK. 
Drannon and Birdie B. Drannon, copartners trading as Blon-Tone 
Laboratories, engaged in the business of selling and distributing a 
hair-bleaching product under the trade name “Blon-Tone” in inter- 
state commerce, in competition with other partnerships, firms, corpo- 
rations, and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Roy E. Drannon and Birdie B. Drannon, agreed and each of them 
agreed, in soliciting the sale of and selling their product in interstate 
commerce to cease and desist from the use in their advertisements and 


1For false and misleading advertising stipulations effected through the Commission’s 
special board and radio and periodical division, see Pp. 1574 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, June 1, 1938, to Dec. 31, 1938, inclusive. Digests 
of all previous stipulations of this character accepted by the Commission—that is, num- 
bers 1 to 2204, inclusive—may be found in vols. 10 to 26 of the Commission’s decisions. 

2In the interest of brevity there is omitted from the published digest of the stipulation 
the agreement. under which the stipulating respondent or respondents, as the case may 
be, agree that should such stipulating respondent or respondents “ever resume or indulge 
in any of the practices in question, this said stipulation of the facts may be used in evi- 
dence” against such respondent or respondents, as the case may be, “in the trial of the 
complaint which the Commission may issue.” 
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circular matter or otherwise of the statement that said product con- 
tains no peroxide or ammonia, when such is not the fact. Said co- 
partners also agreed to cease and desist from the use of the words 
“Blon-Tone Laboratories” as and for their trade name, when in fact 
there are no such laboratories; and from the use of the word “Labora- 
tories” as part of or in connection with their trade name or in any 
way so as to import or imply that the said copartners actually own 
and operate or control a place devoted to experimental study in any 
branch of natural science or the application of scientific principles in 
the preparation of their product or of any drugs or chemicals, when 
such is not the fact. (June 1, 1938.) 

2207. Handkerchiefs—Quality—Winsor Manufacturing Co., Inc., a 
corporation, engaged in the business of manufacturing handkerchiefs 
from cotton cloth imported from Japan and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Winsor Manufacturing Co., Inc., in soliciting the sale of and sell- 
ing its handkerchiefs in interstate commerce, agreed to cease and 
desist from the use in its price lists of the thread or construction 
counts “68 x 72,” “76 x 72,” and “88 x 80” as descriptive, respectively, 
of its handkerchiefs numbered 616, 6607, and 2525, whose thread or 
construction counts are other than as described, and from the use of 
the said thread or construction counts in any way so as to import or 
imply that the cloths used in manufacturing its handkerchiefs num- 
bered 616, 6607, and 2525 are, respectively, of the represented thread 
or construction counts, when such is not the fact. (June 2, 1938.) 

2208. Automobile Tires, Heaters, etc.—Quality and Warehouses in Prin- 
cipal Cities—S. P. Freeman Co., Inc., a corporation engaged in con- 
ducting a wholesale and retail business under the trade name “Con- 
solidated Sales Company,” and in the sale of automobile tires, heaters, 
and the like, in commerce as defined by the act, in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

S. P. Freeman Co., Inc., in soliciting the sale of and selling its 
tires in commerce as defined by the act, agreed to cease and desist 
from the use in its advertisements and advertising matter of what- 
ever kind or character of the statement “All First Line” or of any 
ae sp ye ek meaning as descriptive of tires which are 

ot in fact “first line” as that term is generally understood and ac- 
cepted to mean by the trade and purchasing public; and from the 
use of the said statement or other statements of similar meaning, 
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either alone or in connection with the offering of tires at specified 
prices so as to import or imply that the offered tires are all first- 
line tires, when such is not the fact. Said corporation also agreed 
to cease and desist from stating or representing in its advertising 
or otherwise that it has warehouses in the principal cities of the 
United States, when such is not the fact. (June 9, 1938.) 

9909, Fabric—Composition—Duplex Fabrics Corporation, engaged 
in the Lusiness of converting yarn into woven fabric, and in the sale 
thereof under the trade name “Klassic Kool,” which said product is 
sold in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Duplex Fabrics Corporation agreed to cease and desist from using 
or causing to be used on tags or labels or any other advertising 
media the words “Pure Dye” as descriptive of products sold or 
offered for sale in interstate commerce, when in fact said products 
are not composed of silk, the product of the cocoon of the silk worm; 
and from the use of the words “Pure Dye” either alone or in con- 
nection or conjunction with any other word or words or in any way 
so as to import or imply that the products to which said words refer 
are composed of silk, when such is not the fact. (June 10, 1938.) 

2910. Dresses—Composition—Ludwig Baumann, a corporation, en- 
gaged in the sale of dresses, among other articles of merchandise, in 
interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Ludwig Baumann, in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use in 
its advertising matter referring to said products or on its tags or 
labels affixed to said products of the words “Pure Dye” as descriptive 
of said products not composed of silk, the product of the cocoon of 
the silk worm; and from the use of the words “Pure Dye” either 
alone or in connection or conjunction with any other word or words 


or in any way so as to import or imply that said products are com- 


posed of silk, when such is not the fact. (June 10, 1938.) 

2211. Drug Sundries, Cosmetics, etc.—Prices, Quantity, Official Indorse- 
ment, etc.—Continental Sales Corporation, a corporation, trading as 
Mills Sales Co., engaged in the sale and distribution of drug sundries, 
pharmaceutics, perfumes, razor blades, flavoring extracts, cosmetics, 
electric fixtures, and the like, in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
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engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Continental Sales Corporation, in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
using on its labels, in its advertising matter, on the cartons in which 
said products are shipped and sold in interstate commerce, or other- 
wise, of any false, fictitious, or exaggerated price, that is to say, @ 
price which is in excess of the price at which said products are sold 
or are expected to be sold in the usual course of trade or a price 
which misleadingly represents the value of or the price at which said 
products are sold or expected to be sold in the usual course of trade; 
using cartons as containers for tubes of products shipped and sold 
in interstate commerce which are of a size and capacity in excess of 
that which is reasonably required to house said tubes of products 
and which cartons, because of their excessive size and capacity, cause 
or may cause purchasers to believe that the tubes of products housed 
within said cartons are of greater capacity and size than actually 
is the fact; 

The use on its cartons, advertising, or otherwise, of the words 
“Accepted and Certified” or of any other words of equivalent mean- 
ing so as to import or imply that the products so described and desig- 
nated have been officially approved or endorsed by any dental or 
other professional organization, when such is not the fact; 

The use on its cartons, advertising, or otherwise, of the letters 
“D. D. 8S.” or of any other similar letters or words which may import 
or imply that the product so described or designated has been pre- 
pared under the supervision of a dentist, doctor of dental surgery, or 
other person acting in a professional capacity, when such is not the 
fact ; 

The use on its cartons, advertising, or otherwise, of the words 
“Turtle Oil” as descriptive of its tissue cream, the oil content of 
which is not composed of turtle oil, and from the use of the words 
“Turtle Oil” in any way so as to import or imply that the oil content 
of said product is composed wholly of turtle oil; provided that, if 
the oil content of said product is composed in substantial pane of 
turtle oil, and the words “Turtle Oil” are used as descriptive of such ’ 
turtle oil content, then in which case, the words “Turtle Oil” shall 
be immediately accompamed by some other word or words printed in 
type equally as conspicuous as that in which the words “Turtle Oil” 
are printed so as to indicate clearly that the oil content of said prod- 
uct 1s not composed wholly of turtle oil but is composed in part of 
an oil or oils other than turtle oil; 

Fe a a ad advertising, or otherwise, of the words 
is” either alone or in connection with “Chypre de 
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Paris” or of any other words of similar meaning so as to import or 
imply that the product to which said words refer is a French perfume, 
that is to say, a perfume which has been compounded or blended in 
France, or at Paris, France, and shipped from thence into the United 
States as a completed, finished perfume, when such is not the fact; 

Using in its advertising, on its labels, cartons, or otherwise of the 
abbreviation “Dr.” in connection with an individual’s name so as 
to import or imply that the product so advertised, labeled, or car- 
toned is made or manufactured in accordance with formula under 
the direction of a doctor, when such is not the fact. (June 20, 1938.) 

9212. Spectacle Frames and Lenses—Composition and Value.—Conti- 
nental Optical Co., a corporation, engaged in the business of manu- 
facturing spectacle frames and lenses and in the sale thereof, both 
under its said corporate name and also under its trade name “Vil- 
ladium Company of America,” in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Continental Optical Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of the term “semi-precious” as descriptive of products made of 
so-called “Villadium” which is not composed in part at least of the 
precious metals, or any thereof; and from the use of the word “pre- 
cious,” either alone or in connection with the word “semi,” or with any 
other word or words so as to import or imply that said products are 
made of an alloy which is composed of metals, one or more of which 
is “precious” metal as that term is understood and generally accepted 
to mean by the trade and purchasing public. (June 27, 1938.) 

9913. Radios and Equipment—Prices——Philco Radio and Television 
Corporation, engaged in the business of selling and distributing 
radios and radio equipment, including antenna kits, under the trade 
name “Philco,” both directly and through its wholly owned sub- 
sidiary, Phileco Radio & Television Corporation of New York, in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Philco Radio & Television Corporation, in soliciting the sale of 
and selling its radios and radio accessories in interstate commerce, 
either directly or through its subsidiary, agreed to cease and desist 
from the use or from placing in the hands of retailers or others for 
their use of advertisements or advertising matter featuring the price 
fioure “$79.50” or any other purported price figure, either independ- 
-ently or in connection with the pictorial representation of or any allu- 


1492 FEDERAL TRADE COMMISSION DECISIONS 


sion to a radio, so as to import or imply that the radio to which such 
price figure purportedly refers can be obtained by a purchaser for 
the price designated and/or that the purchaser can obtain the benefit 
of the featured price without additional cost to him, when such is 
not the fact; provided that, if the price featured in said advertising 
refers to the price of the radio alone, that is to say, does not include 
the price asked for an accessory which must be bought by the pur- 
chaser at additional cost to him in order that he can obtain the 
benefit of the featured price, then in that case, the said featured price 
shall be accompanied by suitable words, figures, or other means of 
explanation printed in equally conspicuous type indicating clearly 
the combined or total price of the radio and accessory, when and if 
the said radio cannot be purchased without such additional equip- 
ment at additional cost to the purchaser. (June 22, 1938.) 

2214, Radios and Equipment—Prices.—Zenith Radio Corporation, 
engaged in the business of manufacturing radio receiving sets and 
radio equipment, including antenna kits, and in the sale and dis- 
tribution thereof under the trade name “Zenith” in interstate com- 
merce, in competition with other corporations, firms, partnerships, 
and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Zenith Radio Corporation, in connection with the sale or offering 
for sale of its radios and radio accessories in interstate commerce, 
agreed to cease and desist from the use or from placing or causing 
to be placed in the hands of retailers or others for their use of adver- 
tisements or advertising matter featuring a purported price figure, 
either independently or in connection with the pictorial representa- 
tion of or any allusion to a radio set, the effect of which is to import 
or imply that the radio set to which such price figure purportedly 
refers can be obtained by a purchaser for the price designated and/or 
that the purchaser can obtain the benefit of the featured price without 
additional cost to him, when such is not the fact; provided that, if 
the price featured in such advertising refers to the price of the radio 
set alone, that is to say, does not include the price asked for an 
accessory which must be bought by the purchaser at additional cost 
to him in order that he can obtain the benefit of the featured price, 
then in that case, the said featured price shall be accompanied by 
suitable words, figures, or other means of explanation printed in 
equally conspicuous type indicating clearly the combined or total 
price of the radio and accessory, when and if the said radio set cannot 
be obtained without such additional equipment at additional cost. 
(June 22, 1938.) 

2215. Hollow Ware—Composition—Elgin Silversmith Co, Ing. a 
corporation, engaged in the manufacture of hollow ware made from 
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an alloy known as 3-A metal, in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Elgin Silversmith Co., Inc., agreed to cease and desist from the use 
of the word “Goldcraft” as descriptive of its said products which 
are not composed of an alloy containing gold; and from the use of 
the word “Gold” either alone or in connection with the ward “craft” 
or with any other word or words in any way to designate, represent, 
or refer to its said products so as to import or imply or which may 
tend to convey the belief by purchasers that said products are com- 
posed of an alloy containing gold, when such is not the fact. (June 
28, 1938.) 

2916. Hosiery—Composition—Melrose Hosiery Mills, Inc., a corpora- 
tion, engaged in the business of manufacturing hosiery and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Melrose Hosiery Mills, Inc., in offering for sale and selling its 
hosiery in interstate commerce, agreed to cease and desist from the 
use on its labels or in connection with its markings or purported de- 
scription of said hosiery of the word “wool” either alone or in connec- 
tion with the word “mixture” or with any other word or words as 
descriptive of hosiery which is not in fact composed of wool and from 
the use of the word “wool” in any way so as to import or imply that 
the hosiery to which said words refer is composed of wool, when such 
is not the fact; provided that, if said hosiery is composed in substan- 
tial part of wool and in part of other material, as cotton, and the 
word “wool” is used to describe such wool content, then in that case 
the word “wool” shall be immediately accompanied by some other 
word or words to indicate the fabric content of the material other than 
wool and which shall be printed in type equally as conspicuous as that 
in which the word “wool” is printed so as to disclose clearly that said 
hosiery is not composed wholly of wool, the predominant fiber by 
weight to be named first, as for example, “wool and cotton”; of the 
word “silk” either alone or in connection with the words “pure thread” 
or with any other word or words as descriptive of hosiery which is not 
composed of silk, the product of the cocoon of the silk worm, and from 
the use of the word “silk” in any way so as to import or imply that 
said hosiery is composed of silk, when such is not the fact. If the 
body, top, and sole of said hosiery are composed of silk, with the heel 
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-and toe composed of other material, as cotton, and the word “silk” is 
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used to describe such body, top, and sole, then in that case, the word 
“silk” shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word “silk” 
is printed so as to indicate clearly that said hosiery is not composed 
wholly of silk or so as to indicate clearly that the heel and toe of said 
hosiery are composed of material other than silk; of the word “Ama- 
twist” or the word “Englo” as a designation or mark for hosiery com- 
posed. of rayon, unless the said word “Amatwist” or “Englo” shall be 
immediately accompanied by some other word as rayon, so as to 
clearly and unequivocally disclose that said hosiery is composed of 
rayon, as for example, “Amatwist Rayon,” “Englo Rayon”; of “Style 
+ 1163” or “Style + 788” to designate or refer to hosiery which is 
composed of rayon or in substantial part of rayon, unless said desig- 
nated style number shall be immediately accompanied by some other 
word, as rayon, so as to clearly and unequivocally disclose that said 
hosiery is composed of rayon or in substantial part of rayon. If only 
a portion of said hosiery, as for example, the top, heel, and toe or the 
body and top thereof, is composed of rayon, with the remaining por- 
tion of said hosiery of some other material, as cotton or combed yarn, 
and the style number accompanied by the word “Rayon” is used to 
describe such rayon content, then in that case, said style number and 
word “Rayon” shall be immediately accompanied by some other word 
or words printed in type equally as conspicuous as that in which the 
style number and word “rayon” are printed so as to indicate clearly 
that said hosiery is not composed wholly of rayon or so as to indicate 
that a portion of said hosiery is composed of material other than 
rayon. (July 2, 1988.) 

2217. General Merchandise—Government Source.—Government Sur- 
plus Goods Co., a corporation, engaged in conducting a general mer- 
chandise business and in the sale of certain of its products in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Government Surplus Goods Co., agreed to cease and desist from the 
use of the word “Government” as part of its corporate name in solicit- 
ing the sale of and selling in interstate commerce products which are 
not surplus or other goods obtained from the Government, and from 
the use of the word “Government” or the word “Army” in any way 
so as to Import or imply that products, in connection with the sale 
or advertisement of which the said word or words is or are used, are 
surplus, rejected, or other goods which have been obtained from the 
Government or Army, when such is not the fact. (July 2, 1938.) 
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9918. Typewriter Ribbons, Carbon Paper, etc.—Dealer as Manufacturer 
and Branch Office —Old Town Ribbon and Carbon Sales Co., Bullfrog 
Brands, Inc., Queen Ribbon and Carbon Co., Inc., corporations, hav- 
ing as an executive officer and/or director one Howard W. Rotherick, 
engaged in the business of selling typewriter ribbons, carbon paper, 
and other office supplies in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Old Town Ribbon and Carbon Sales Co., Bullfrog Brands, Inc., 
Queen Ribbon and Carbon Co., Inc., agreed and each of them agreed, 
in soliciting the sale of and selling its products in interstate com- 
merce, to cease and desist from the use on its stationery or other 
printed matter or in any other way of the words “Factory at Brook- 
lyn, N. Y.” of “Factory Direct Saves Money” or “Manufacturers of” 
or of any other words of similar meaning or implication so as to 
import or imply that such corporation makes or manufactures the 
products offered for sale and sold by it or that it actually owns and 
operates or directly and absolutely controls the plant or factory in 
which said products are made or manufactured. Each of the said 
Old Town Ribbon and Carbon Sales Co. and the said Queen Ribbon 
and Carbon Co., Inc., also agreed to cease and desist from listing 
or otherwise indicating on its printed or other matter distributed in 
interstate commerce of what purports to be the location of a branch 
or office of the said corporation in any State or place, when in fact, 
said corporation has no such branch or office at the indicated loca- 
tion. (July 6, 1938.) 

9919. Carbon Paper—Method of Manufacture.—Anna Israel, an indi- 
vidual trading as Franklin Ribbon & Carbon Co., engaged in the 
sale and distribution of carbon paper and other merchandise in inter- 
state commerce, in competition with other individuals, firms, part- 
nerships, and corporations, likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Anna Israel, in soliciting the sale of and selling carbon paper in 
interstate commerce, agreed to cease and desist from the use in ad- 
vertising matter of whatever kind or character of statements or 
representations to the effect that the process used in the manufacture 
of said carbon paper is a new or novel one, or that, by double coat- 
ing such paper, additional ink is forced through the fibre of the 
tissue with resultant enhancement of the quality or serviceability of 
the product, when such are not the facts. (July 7, 1938.) 
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9990. Glue—Qualities—The Borden Co., a corporation, engaged in 
the sale and distribution of a glue product under the trade desig- 
nation “Casco,” both directly and formerly through its wholly owned 
subsidiary, The Casein Co. of America, Inc., a Delaware corporation, 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

The Borden Co. agreed to cease and desist from the use on its labels 
or in its advertising matter of the word “Waterproof” as descriptive 
of its Casco Grade A glue offered for sale and sold in interstate 
commerce, when in fact, said product is not waterproof, and from 
the use of the word “Waterproof” in any way so as to import or 
imply that said product is impervious to water, when such is not the 
fact. (July 7, 1938.) 

2991. Account Registers—Prices.—Allan B. Sumnar, executor of the 
estate of William T. McGraw, deceased, trading as Security Account 
Register Co., engaged in the manufacture of account registers and 
in the sale and distribution thereof in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Allan B. Sumnar, executor of the estate of William T. McGraw, 
deceased, trading as Security Account Register Co., agreed, in offer- 
ing for sale and selling account registers in interstate commerce, to 
cease and desist from the use in advertising matter or otherwise of 
the words “Special price” or “half-price” either alone or in connection 
or conjunction each with the other or with the phrase “30-day” or 
in any other way so as to import or imply that the price at which 
said products are offered for sale is other than the regular price at 
which said products are sold without limitation as to time in the usual 
course of business. The said Allan B. Sumnar also agreed to cease 
and desist from the use in connection with the advertisement or sale 
of said products of a designated figure, as $100, $120, or $140, to 
purportedly represent the regular retail selling price of said products, 
when in fact, said designated figure is fictitious or in excess of the 
figure at which said products are customarily sold in the usual course 
of business. (July 7, 1988.) 

2222. Vacuum Cleaners—Inducing Breach of Competitor’s Contract.— 
Health-Mor, Inc., a corporation, engaged in the business of selling, 
through its representatives or agents, vacuum cleaners or “Health- 
Mor Sanitation Systems”, in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
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engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Health-Mor, Inc., agreed to cease and desist from soliciting the 
sale of or selling its products in interstate commerce through the 
use of inducements made in its behalf by its representatives, agents, 
or otherwise, the effect of which is to cause the breach of a valid con- 
tract existing between a customer of a competitor of the said Health- 
Mor, Inc., and the said competitor for the purchase of products from 
such competitor. (July 12, 1938.) 

9993. Fountain Pens—Dealer as Manufacturer, Prices, and Qualities.— 
Robert H. Benson and Emma Barker Benson, copartners trading 
under the firm name and style of “Benson Pen Company” engaged 
in the business of buying and selling fountain pens in interstate com- 
merce, in competition with other partnerships, firms, corporations, 
and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition as set forth therein. 

Robert H. Benson and Emma Barker Benson agreed, and each of 
them agreed, in connection with the sale and offering for sale of 
fountain pens in interstate commerce, to cease and desist from stat- 
ing or representing in their printed or advertising matter, or other- 
wise that “Benson Pen Company” makes or manufactures the foun- 
tain pens offered for sale and sold under said name or by said co- 
partners or either of them, or that they actually own and operate or 
directly and absolutely control the factory in which said pens are 
made or manufactured; that bona fide protection for “life” is ex- 
tended and assured to the purchasers of said pens, when no such 
protection is in fact offered; that the certificate referred to in said 
advertising is worth $2.41 or any other specified amount, when in 
fact it has no such value, or that the said pens are of a $3 value or 
that they are sold for such amount in the usual course of trade, when 
such is not the fact; that said pens are “indestructible” or have “un- 
breakable” barrels and that “no repair bills” will be required, when 
the facts do not warrant such statements or representations; that 
the said pens are of, “Master or Banker Size” and “Hold 200% 
more ink” or of any other similar statements or representations which 
do not understandingly represent the size and capacity of the pen; 
that one can write a month on a single filling of the pen, or of any 
other similar exaggerated statement or representation. (July 20, 
1938.) 

9994, Dairy Products—Premium Values.—The Borden Co., a corpora- 
tion, engaged in the sale of dairy products and various commodities 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
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following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

The Borden Co., in soliciting the sale of and selling its dairy prod- 
ucts in connection with so-called premiums in interstate commerce, 
agreed to cease and desist from the use in its advertisements or ad- 
vertising matter or otherwise of statements or representations at- 
tributing to the said premiums a cash or other value which is ficti- 
tious or in excess of the price for which products of like or similar 
kind or character are offered for sale and sold at retail in the usual 
course of business. (July 20, 1938.) 

9995, Beverage—Lottery Scheme—Luther Foust and Johnie Foust, 
copartners, trading as “Dr. Pepper Bottling Company”, engaged in 
the sale of a bottled beverage designated as “Dr. Pepper” in inter- 
state commerce, in competition with other partnerships, corporations, 
individuals, and firms likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Luther Foust and Johnie Foust agreed, in soliciting the sale of 
and selling their bottled beverages in interstate commerce, to cease 
and desist from the use of the aforesaid or other similar plan, scheme, 
or method of sale or of promoting the sale of their products which 
involves the use of any gift enterprise, lottery, or scheme of chance 
whereby any article or thing of value is given as a prize or premium 
for or in consideration of the purchase of any other article. (July 
20, 1938.) 

2226. Power Tools—Dealer as Manufacturer—American Power Tool 
Corporation, a corporation, and Ida Helen Kirkman, individual, 
secretary-treasurer of American Power Tool Corporation and trading 
as U. S. Tool & Machinery Co., engaged in the business of selling 
power tools, such as woodworking lathes, bench saws, band saws, drill 
presses, and the like, through mail order, for home, school and pro- 
fessional shops, in interstate commerce, in competition with other cor- 
porations, individuals, firms and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

American Power Tool Corporation and Ida Helen Kirkman agreed 
to cease and desist from the use, in catalogs or other printed matter 
employed by either the said corporation or the said individual in 
connection with the sale or offering for sale of products in interstate 
commerce, of the picturization of what purports to be a factory build- 
ing or of the word “Manufacturers” or of any other similar repre- 
sentation so as to import or imply or which conveys or tends to con- 
vey the belief by purchasers that the said corporation or the said 
individual makes or manufactures the products offered for sale or 


STIPULATIONS 1499 


sold by it or her, or that the said corporation or the said individual 
actually owns and operates or directly and absolutely controls the 
factory or plant in which said products are made or manufactured, 
when such is not the fact. (July 20, 1938.) 

99927. Desk Accessories—Nature, Composition, and Time in Business.— 
Louis Hoffman, an individual trading as L. Hoffman, engaged in 
the business of manufacturing desk accessories, including desk pads 
and combination paper, cardboard, and wood desk filing cabinets, 
and in the sale thereof in interstate commerce, in competition with 
other individuals, firms and partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Louis Hoffman, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
advertising matter of the pictorial representations of a desk pad 
which, as illustrated, is represented to have panels bearing an em- 
bossed design of a particular type, appearance, or configuration, when 
in fact, no product of such type, appearance, or configuration actually 
is offered for sale or sold by the said Louis Hoffman; and from the 
use in any way of picturizations of products so as to import or imply 
that the said individual carries in stock and/or is able to and does 
fill orders for products such as are illustrated, when such is not the 
fact. The said Louis Hoffman also agrees to cease and desist from 
the use in his advertising of the phrase “Flexhide Calf Finish 
Leather” as descriptive of desk pads or the panels thereof which are 
composed of material other than leather, and from the use of the 
word “Flexhide” or “hide,” “Calf,” or “Leather,” either alone or in 
connection each with the other or in any other way so as to import 
or imply that the said products are composed of leather or the hide 
or skin of an animal, when such is not the fact. The said individual 
further agreed to cease and desist from the use of the phrase “Genu- 
ine Top Grain Leather” as descriptive of desk pads or the panels 
thereof which are not composed of the top grain of animal hides or 
skins; and from the use of the words “Top Grain” either alone or in 
connection with the word “Leather” or with any other word or words 
or in any way so as to import or imply that the products to which 
said words refer are composed of the top grain of the hide or skin of 
an animal, when such is not the fact. Said individual also agreed to 
cease and desist from the statement “Established 1888” as represen- 
tative of the foundation or commencement date of his business or 
which conveys or may tend to convey the belief by purchasers that 
said business had its origin or inception in the year 1888, when such 
is not the fact. (July 2, 1988.) 


1500 FEDERAL TRADE COMMISSION DECISIONS 


9298. Typewriter Brushes—Foreign as Domestic.—I. D. L. Manufac- 
turing & Sales Corporation, engaged in the sale and distribution of 
office supplies, including typewriter brushes, in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set. forth therein. 

I. D. L. Manufacturing & Sales Corporation, in connection with 
the sale or offering for sale of its typewriter brushes in interstate 
commerce, agreed to cease and desist from the use of the letters 
“TU. S. A.” so as to import or imply or the effect of which is to convey 
or which may tend to convey the belief by purchasers that said type- 
writer brushes are composed of parts all of which are made in the 
United States of America. If said typewriter brushes are composed 
only in part of a part or parts which are made in the United States 
of America and the letters “U. S. A.” are used to designate such 
American-made part or parts, then in that case, said letters shall be 
accompanied by other letters, words, or explanation printed in type 
equally as conspicuous as that in which the letters “U. S. A.” are 
printed so as to indicate clearly that said typewriter brushes are not 
composed wholly of parts made in the United States of America and 
that will otherwise indicate clearly that said brushes are composed in 
part of a part or parts which is not or are not made in the United 
States of America. (July 22, 1938.) 

2229. Thread—Composition Max Pollack & Co., Inc., a corporation, 
engaged in the manufacture of thread and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged un- 
fair methods of competition as set forth therein. 

Max Pollack & Co., Inc., in connection with the sale or offering for 
sale in interstate commerce of its thread which is composed of rayon, 
agreed to cease and desist from branding or labeling, invoicing, or 
otherwise advertising its said product in any way without clearly 
and unequivocally disclosing the fact that said product is composed of 
rayon. (July 25, 1938.) 

2230. Radios, etc.—Dealer as Manufacturer—M. L. Myers, M. L. 
Rauer, and George Wallach, copartners trading as Interstate Radio 
Co., engaged for some time in the sale and distribution of radios and 
premium items in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 
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M. L. Myers, M. L. Rauer, and George Wallach, in soliciting the 
sale of and selling their products in interstate commerce, agreed to 
cease and desist from the use on their letterheads, circulars, and other 
printed matter of the word “Manufacturers” in any way so as to 
import or imply that the said copartners make or manufacture the 
products which they sell or offer for sale, or that they actually own 
and operate or directly and absolutely control the plant or factories 
in which said products are made or manufactured, when such is not 
the fact. (July 25, 1938.) 

2231. Women’s Wearing Apparel—Composition.—Lane Bryant, Inc., a 
corporation, engaged in the business of selling women’s wearing 
apparel and in the distribution thereof in interstate commerce, in 
competition with other corporations, individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Lane Bryant, Inc., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use in its 
advertising of whatever character of the words “crepe”, “satin”, and 
“shantung”, or of any of said words as descriptive of products not 
composed of silk, the product of the cocoon of the silkworm, or as 
descriptive of products composed of rayon and with the effect of con- 
veying the belief that said products are something other than rayon; 
and from the use of said words, or any thereof, or of any other silk 
cannoting words so as to import or imply that the products referred 
to are composed of silk, when such is not the fact. The said Lane 
Bryant, Inc., also agreed to cease and desist from the use of the word 
“Bemberg” as the manufacturer’s trade name or mark for products 
made of rayon; provided that, if the word “Bemberg” is so used to 
truthfully indicate the actual manufacturer of said products, then 
in that case, the word “Bemberg” shall be immediately accompanied 
by the word “rayon” printed in type equally as conspicuous as that 
in which the word “Bemberg” is printed so as to indicate clearly that 
said product is made of rayon. (July 25, 1938.) 

9932. Radios—Prices—RCA Manufacturing Co., Inc., a corporation, 
engaged in the business of manufacturing radio receiving sets and 
antennas and in the sale thereof in interstate commerce, in compe- 
tition with other corporations, individuals, firms, and partnerships 
likewise, engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

RCA Manufacturing Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
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using or cooperating with others in the use of advertisements or 
advertising matter of whatever kind or character featuring a pur- 
ported price figure, either independently or in connection with the 
pictorial representation of or any allusion to a radio set, the effect 
of which advertising is to import or imply that the radio set to 
which such price figure purportedly refers can be obtained by a 
purchaser for the price designated and/or that the purchaser can 
obtain the benefit of the featured price without additional cost to 
him, when such is not the fact; provided that, if the price featured 
in such advertising refers to the price of the radio set alone, that is to 
say, does not include the price asked for an accessory which must be 
bought by the purchaser at additional cost to him in order that he 
can obtain the benefit of the featured price, then in that case, the 
said featured price shall be accompanied by suitable words, figures 
or other means of explanation printed in equally conspicuous type 
indicating clearly the combined or total price of the radio and ac- 
cessory, when and if the said radio set cannot be purchased without 
such additional equipment at additional cost. (July 1, 1938.) 

2233. Roofing Nails—Qualities—W. H. Maze Co., a corporation, en- 
gaged in the business of manufacturing roofing nails and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships lkewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

W. H. Maze Co., in soliciting the sale of and selling its Anchor 
Shank Lead Head Nails in interstate commerce, agreed to cease and 
desist from the use in its advertisements or advertising matter or 
otherwise of the statement or representation that its said nails have 
four times the holding power of lead head screw nails or of any other 
similar statement or representation for which there is no substantia- 
tion or which, in fact, is exaggerated, that is to say, is in excess of 
the holding power of the Anchor Shank Nail as compared with the 
holding power of the lead head screw nail. (July 27, 1938.) 

2234. Wearing Apparel—Composition.—A rnold, Constable & Co., Inc., 
a corporation, engaged in the business of operating a department 
store from which it sells and has sold and distributed merchandise 
in interstate commerce, in competition with other corporations, firms, 
individuals, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Arnold, Constable & Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use in its advertising, branding, labeling, or otherwise of the 
words “crepe,” “chiffon,” and “satin” or of any of said words, either 
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alone or in connection or conjunction each with the other or with 
any other word or words as descriptive of products not composed 
of silk, the product of the cocoon of the silkworm or as descriptive 
of products composed of rayon and with the effect of conveying the 
belief that said products are something other than rayon; and from 
the use of said words, or any thereof, so as to import or imply that 
said products are composed of silk, when such is not the fact. If 
said products are composed in substantial part of silk and any one 
or more of said silk connoting words, as “crepe,” be used to designate 
such silk content, then in that case, the said silk connoting word 
shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which said silk con- 
noting word is printed so as to indicate clearly that said products 
are not composed wholly of silk but are composed in part of material 
other than silk. Said corporation also agreed to cease and desist 
from the use of the word “linen” as descriptive of products not 
composed of linen, a product of the flax plant, and from the use of 
the word “linen” either alone or in connection with the words “fin- 
ished acetate” or of any other word or words so as to import or 
imply that said products are composed of linen when such is not the 
fact. Said corporation further agreed to cease and desist from the 
use of the words “acetate taffeta” as descriptive of products made 
from fabrics composed of rayon; provided that, if said rayon prod- 
ucts are actually made by the acetate process and have a weave which 
simulates that of taffeta and the word “acetate” is used to describe 
such process of manufacturing, while the word “taffeta” is used to 
describe such simulated weave, then in that case the words “acetate 
taffeta” shall be prominently accompanied by the word “rayon” 
printed in type equally as conspicuous as that in which the words 
“acetate taffeta” are printed as, for example: 


Acetate rayon taffeta or rayon taffeta manufactured by the acetate 
process 


Said corporation also agreed to cease and desist from the use of 
the word “Bemberg” as the manufacturers trade name or mark for 
products made of rayon unless, if such word is so used to truthfully 
indicate the actual manufacturer of said products, then in that case, 
the word “Bemberg” shall be immediately accompanied by the word 
“rayon” printed in type equally as conspicuous as that in which the 
word “Bemberg” is printed so as to indicate clearly that said prod- 
uct is made of rayon. (July 28, 1938.) 

9935, Wearing Apparel—Composition— James McCutcheon & Co., a 
corporation, engaged in the business of operating a department store 
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and in the sale thereat of merchandise, certain of which it caused to 
be distributed in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set: forth therein. 

James McCutcheon & Co., in soliciting the sale of and selling its 
merchandise in interstate commerce, agreed to cease and desist from 
the use of the words “Silk”, “crepe”, or “Shantung” as descriptive of 
merchandise made from fabric, the fibers of which are not composed 
of silk, the product of the cocoon of the silkworm, or as descriptive 
of merchandise made from fabric, the fibers of which are composed 
of rayon, and with the effect or tendency of conveying the belief that 
said merchandise is something other than rayon; and from the use 
of the said silk connoting words, or any thereof, in any way so as to 
import or imply that said products are composed of silk, when such 
is not the fact. If the word “Celanese” is used as the trade name or 
mark of the manufacturer, processor, seller, or distributor of products 
made of rayon, then in that case, the said word “Celanese” shall be 
immediately accompanied by the word “rayon” printed in type 
equally as conspicuous as that in which the word “Celanese” is printed 
so as to indicate clearly that the product referred to is made of rayon, 
as, for example, “Celanese Rayon”. (July 28, 1938.) 

2936. Hosiery—Prices.—Morris Rothkoff, an individual, trading as 
Regent Textile Co., engaged as a wholesaler in the business of selling 
and distributing hosiery in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Morris Rothkoff, in soliciting the sale of and selling hosiery in 
interstate commerce, agreed to cease and desist from the use on the 
boxes or cartons in which said products are packed and shipped in 
interstate commerce, Or as a mark or stamp on said products, of any 
false, fictitious or exaggerated price, that is to say, a price which is 
in excess of the price at which said products are sold in the usual 
course of retail trade, and from the use of any such price, the effect of 
which is to import or imply that said products are customarily sold 
at retail for the said price, when such is not the fact. (July 28 1938.) 

2237. Inner Tubes—Qualities and Unique Nature.—The Whben Co., a 
corporation, engaged in the sale and distribution in interstate ane 
merce, of pneumatic inner tubes whose portion which contacts the 
inner face of the tread of the casing is constructed of plies between 
which is placed a ply consisting of a soft resilient type of gum rub- 
ber, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement, 
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to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

The Waber Co., in soliciting the sale of and selling its pneumatic 
inner tubes in interstate commerce, agreed to cease and desist from 
the use of the words “puncture-proof” as descriptive of its tires 
which are not in fact proof against puncture; and from the use of 
the said words or of any other words of similar meaning so as to 
import or imply that the said tubes are of such construction as to be 
proof against deflation resulting from punctures by nails or other 
sharp objects, when such is not the fact. Said corporation also agreed 
to cease and desist from the use in its advertising matter of state- 
ments or representations the effect of which is to convey or which 
may tend to convey the belief by purchasers that if a nail or other 
object penetrates and is left in the tire, no leakage of air or injury 
to the tire will result or that the use of said tubes will not cause a 
tire to heat, or that the said tubes are the only tubes on the market 
whose construction includes mastic gum rubber over the protected 
section of the tube, when such are not the facts. (July 29, 1938.) 

9938. Hosiery—Composition—Princeton Hosiery Mills, Inc., a cor- 
poration, engaged in the business of manufacturing hosiery and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Princeton Hosiery Mills, Inc., in soliciting the sale of and selling 
its hosiery in interstate commerce, agreed to cease and desist from 
the use of the word “silk” either alone or in connection or conjunction 
with the words “pure thread” or with any other word or words as 
descriptive of hosiery which is not in fact. composed of silk, the prod- 
uct of the cocoon of the silk worm, and from the use of the word 
“silk” in any way so as to import or imply that the hosiery to which 
said word refers is composed wholly of silk, when such is not the fact; 
provided that, if the leg, top and sole of said hosiery are composed 
of silk, with the heel and toe of said hosiery composed of material 
other than silk, and the word “silk” is used to describe the silk con- 
tent of said hosiery, then in that case, the word “silk” shall be imme- 
diately accompanied by some other word or words printed in type 
equally as conspicuous as that in which the word “silk” is printed so 
as to indicate clearly that said hosiery is not composed wholly of 
silk or so as to indicate clearly that the heel and toe thereof are not 
composed of silk or are composed of material other than silk; from 
the use of the word “Chardonize” to designate or as a stamp or 
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marking for hosiery which is composed of rayon, unless the said 
word “Chardonize” shall be immediately accompanied by the word 
“rayon” printed in type equally as conspicuous as that in which the 
word “Chardonize” is printed so as to indicate clearly the fact that 
‘said hosiery is composed of rayon. If the leg, top and sole of said 
hosiery are composed of rayon, with the heel and toe of said hosiery 
composed of material other than rayon, and the words “Chardonize 
Rayon” are used to describe the rayon content of said hosiery, then 
in that case, the words “Chardonize Rayon” shall be immediately 
accompanied by some other word or words printed in type equally 
as conspicuous as that in which the words “Chardonize Rayon” are 
printed so as to indicate clearly that said hosiery is not composed 
wholly of rayon or so as to indicate clearly that the heel and toe 
thereof are not composed of rayon or are composed of material other 
than rayon. (Aug. 1, 1938.) 

2239. Knitted Outerwear—Composition—Louis Rubin, an individual 
trading as Princeton Knitting Mills, engaged in the manufacture of 
knitted outerwear, including sweaters and bathing suits, and in the 
sale and distribution thereof in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Louis Rubin agreed, in offering for sale and selling his products 
in interstate commerce, to cease and desist from the use in his adver- 
tisements of whatever kind or character of the word “wool” or 
“worsted” either alone or in connection or conjunction with any other 
word or words as descriptive of products which are not in fact 
composed of wool; and from the use of either of the said words 
in any way so as to import or imply that said products are composed 
wholly of wool, when such is not the fact. If the said products are 
composed in substantial part of wool, and the word “wool” or 
“worsted” is used to describe such wool content, then in that case, 
the word “wool” shall be accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word 
“wool” or “worsted” is printed so as to indicate clearly that said 
products are not composed wholly of wool or that said products-are 
composed in part of material other than wool. (Aug. 1, 1938.) 

2240, Paint Primer—Qualities—Specialty Paint Co., Inc., a corpora- 
tion, engaged for some time in the manufacture of a product for use 
in preparing surfaces for painting and in the sale and distribution 
of said product under the trade name or designation “Rusticon 
Primer Surfacer” in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Specialty Paint Co., Inc., in soliciting the sale of and selling its 
“Rusticon Primer Surfacer” in interstate commerce, agreed to cease 
and desist from the use in its advertising matter of whatever kind 
or character of statements or representations which directly assert, 
import or imply or the effect of which conveys or tends to convey 
the belief by purchasers that the use of said product on metal surfaces 
will inhibit or prevent rust from appearing on such surfaces or will 
prevent further deterioration of rusty metal or make impossible the 
re-appearance of rust thereon. The said corporation also agreed 
to cease and desist from the use of any other similar claims or repre- 
sentations for its product which are not substantiated in fact. (Aug. 
1, 1938.) 

2941. Work Clothes—Navy Specifications—New England Overall Co., 
a corporation, engaged in the business of manufacturing working 
clothes such as overalls, coveralls and work pants, and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuais, tirms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

New England Overall Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
the use on its labels or other advertising matter of the word “Navy” 
either alone or in connection with any other word or words or in 
any way so as to import or imply or which may tend to convey the 
belief by purchasers that the products referred to are manufactured 
for or are used by the United States Navy or are or have been 
manufactured in accordance with United States Navy specifications 
or Government requirements, when such are not the facts. (Aug. 
2, 1938.) 

2242. Buttons—Composition—Charles Schner and Charles Schner, 
Jr., copartners trading as “Schner-Block Co.,” engaged in the sale 
and distribution of various types of buttons in interstate commerce, 
in competition with other partnerships, firms, corporations and indi- 
viduals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

Charles Schner and Charles Schner, Jr. agreed, and each of them 
agreed, to cease and desist from the use of the trade name “Nu- 
Perl” in connection with the advertising or offering for sale and 
selling in interstate commerce of the so-called “Plaskon” buttons 
which are not made from either the ocean or fresh water type of 
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pearls; and from the use of the trade name “Nu-Pearl” or the word 
“Perl” or any other simulation of the word “pearl” in any way so as 
to import or imply or which may convey or tend to convey the belief 
by purchasers that the buttons in connection with which the said 
trade name or word is used are “pearl” buttons, when such 1s not 
the fact. (Aug. 2, 1938.) 

9943. Radios—Quality—Air-King Products Co., Inc., a corporation, 
engaged in the manufacture of radio receiving sets and in the sale 
and distribution thereof under its own trade name “Air-King” and 
under a number of private brand names, as “Air-Queen,” in inter- 
state commerce, in competition with other corporations, individuals, 
firms and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Air-King Products Co., Inc., agreed to cease and desist from offer- 
ing for sale and selling or placing in the hands of others for sale in 
interstate commerce, radio receiving sets containing 14 or any other 
number of tubes, the effect of which is to convey the belief by pur- 
chasers or which tends to mislead or deceive purchasers into the 
belief that such purchasers are obtaining radio receiving sets con- 
taining 14 or any other purported number of tubes, each of which 
tubes functions in a radio sense and is other than a mere balance or 
ballast tube, when such is not the fact. (Aug. 2, 1988.) 

2244, Wearing Apparel—Composition.—R. H. Macy & Co., Inc., a cor- 
poration, engaged in the business of operating a department store in 
the City of New York, and in the sale and distribution therefrom of a 
general line of merchandise in interstate commerce, in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

R. H. Macy & Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertisements and advertising matter of the word “Shan- 
tung” or “Taffeta” or “Crepe” or “Satin” or “Silk” or other silk- 
connoting word either alone or in connection or conjunction with 
any other word or words or in any way as descriptive of products 
not composed of silk, the product of the cocoon of the silk worm, or 
the effect of the use of any of which words is to import or imply 
that the product referred to thereby is composed of silk, when such 
is not the fact. If the product is composed in substantial part of 
sulk and in part of other material and the word “Silk” or any of the 
aforesaid or other silk-connoting words is used to designate such 
silk content, then in that case, the said silk-connoting word shall be 
immediately accompanied by some other word or words printed in 
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type equally as conspicuous as that in which the said silk-connoting 
word is printed so as to indicate clearly that said product is not 
composed wholly of silk. If said product is composed in part of 
rayon, then in that case, the word “Rayon” shall be used to indicate 
that the product is composed in part of rayon and which word shall 
be printed in conspicuous type so as to clearly and unequivocally 
disclose the fact that said product contains rayon. Said corpora- 
tion also agreed to cease and desist from the use of the word “Ace- 
tate” to designate a rayon product made by the Acetate process or of 
the words “Celanese” or “Bemberg” to designate, respectively, rayon 
products of the Celanese or Bemberg type unless the said word 
“Acetate” or “Celanese” or “Bemberg” is immediately accompanied 
by the word “Rayon” printed in type equally as conspicuous as that 
in which the word “Acetate”, “Celanese” or “Bemberg” is printed, 
as for example, “Acetate Rayon”, “Celanese Rayon”, “Bemberg 
Rayon”. Said corporation further agreed to cease and desist from 
the use in its advertisements and advertising matter of the word 
“Homespun” either alone or in connection or conjunction with any 
other word or words, pictorial representation, or otherwise, so as to 
import or imply or the effect of which is to convey the belief by 
purchasers that garments to which said word refers are made from 
fabic or yarn spun or woven by hand or loom at home, when such 
is not the fact. (Aug. 4, 1938.) 

9945. Women’s Garments—Composition.—Archie Polsky and Michael 
Polsky, co-partners trading as Atlanta Knitting Mills and as Myra 
Joy Products, engaged in the business of manufacturing women’s 
garments and in the sale and distribution thereof in interstate com- 
merce, in competition with other partnerships, corporations, indi- 
viduals and firms likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Archie Polsky and Michael Polsky, agreed, and each of them 
agreed, in soliciting the sale of and selling products in interstate 
commerce, to cease and desist from the use of the words “Pure Dye”, 
“Pure Silk” or the word “Silk” either alone or in connection with any 
other word or words on their labels or in advertising matter referring 
to said products which are not composed wholly of silk but which 
contain substantial quantities of salts or substances other than silk, 
being what is known as “weighted silk”. If said products are in 
fact composed in substantial part of silk, but are weighted to an 
amount exceeding 15% in black goods or to an amount exceeding 
10% in goods other than black, and the word “Silk” or other silk- 
connoting word or words is or are used to designate or describe said 
products, then in that case, the word “Silk” or other silk-connoting 
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word or words shall be immediately accompanied by the word 
“weighted” printed in type equally as conspicuous as that in which 
the word “Silk” or other silk-connoting word or words is or are 
printed so as to indicate clearly that said products are weighted. 
The said co-partners also agreed to cease and desist from the use 
of the words “Pure Dye” to represent, designate or refer to a product 
other than silk unweighted. Said co-partners further agreed to cease 
and desist from the use of the word “Crepe” either alone or in con- 
nection with any other word or words or in any way as descriptive 
vf products not composed of silk, the product of the cocoon of the 
silk worm, or as descriptive of products composed of rayon and with 
the effect of conveying the belief by purchasers that said products are 
composed of silk or are something other than rayon; provided that, 
if said products are composed of rayon having a crepe weave, and 
the word “Crepe” is used to describe such weave, then in that case, 
the word “Crepe” shall be immediately accompanied by the word 
“Rayon” printed in type equally as conspicuous as that in which the 
word “Crepe” is printed as, for example, “Rayon Crepe.” (Aug. 5, 
1938.) 

2246. Women’s Garments—Composition—James McCreery & Co., a 
corporation, engaged in the sale and distribution of merchandise, in- 
cluding ladies’ coats, blouses, undergarments, and the like, in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition, as set forth therein. 

James McCreery & Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of the word “Crepe” or “Satin” as descriptive of products not 
composed of silk, the product of the cocoon of the silk worm, or as 
descriptive of products composed of rayon and with the effect of con- 
veying the belief by purchasers that said products are composed of 
silk or something other than rayon. Provided that, if said products 
are composed of rayon having a crepe or satin weave, and the word 
“Crepe” or “Satin” is used to describe such weave, then in that case, 
the word “Crepe” or “Satin” shall be immediately accompanied by 
the word “Rayon” printed in type equally as conspicuous as that in 
which the accompanying word “Crepe” or “Satin” is printed as, for 
example, “Rayon Crepe Romaine”, “Rayon Crepe Lined”, “Rayon 
Satin”. Said corporation also agreed to cease and desist from the use 
of the word “Acetate” or “Celanese” or “Bemberg” either alone or in 
connection with the word “Crepe” or “Satin” as descriptive of prod- 
ucts made of rayon. If the said rayon products actually are made 
by the Acetate process or the word “Celanese” or “Bemberg” is used 
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as the manufacturers’ trade name or mark for such rayon products, 
and the word “Acetate” is used to describe such process of manu- 
facture, or the word “Celanese” or “Bemberg” is used to indicate the 
actual manufacturer of said products, then in that case, the word 
“Acetate”, “Celanese” or “Bemberg” shall be immediately accompa- 
nied by the word “Rayon” printed in type equally as conspicuous as 
that in which the word “Acetate”, “Celanese” or “Bemberg” is printed, 
as for example, Acetate Rayon, Celanese Rayon, Bemberg Rayon. 
(Aug. 5, 1988.) 

2247, Women’s Garments—Composition— The Brown Co., Inc., a cor- 
poration, engaged in the business of manufacturing women’s wearing 
apparel and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

The Brown Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on its labels or advertising matter of the word or words 
“Taffeta”, “Pure Dye”, “Silk” or “Satin”, either alone or in con- 
nection or conjunction each with the other or with any other word 
or words as descriptive of those of its products which are not com- 
posed of silk, the product of the cocoon of the silk worm, or as 
descriptive of products which are composed of rayon and with the 
effect of conveying the belief that said products are something other 
than rayon; and from the use of the said silk connoting words, or 
any thereof, in any way so as to import or imply that said products 
are composed of silk, when such is not the fact. If said products 
are composed in substantial part of silk, and any of said silk con- 
noting words is or are used to designate such silk content, then in 
that case, said silk connoting word or words shall be immediately 
accompanied by some other word or words printed in type equally 
as conspicuous as that in which said silk connoting word or words 
is or are printed so as to indicate clearly that said products are not 
composed wholly of silk or that said products are composed in part 
of material other than silk. If said products are composed of rayon 
having a taffeta weave and the word “taffeta” is used to describe 
such weave, then in that case, the word “Taffeta” shall be imme- 
diately accompanied by the word “rayon” printed in type equally as 
conspicuous as that in which the word “taffeta” is printed, as for 
example, “rayon taffeta” so as to indicate clearly that said product 
is in fact composed of rayon. If the word “ceelanese” or the word 
“Bemberg” is used as the manufacturer’s trade name or mark for 
products made of rayon, then in that case, the said word “celanese” 
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or “Bemberg” shall be immediately accompanied by the word “rayon” 
printed in type equally as conspicuous as that in which the said 
manufacturer’s trade name or mark is printed, as for example, “Cel- 
anese rayon” or “Bemberg rayon”, so as to indicate clearly that the 
product referred to is made of rayon. Said corporation also agreed | 
to cease and desist from invoicing, labeling or advertising its prod- 
ucts made of rayon without disclosure of the fact that said products 
are made of rayon or in such manner as to cause or tend to cause 
deception or confusion with respect to the material of which said 
products are made. (Aug. 9, 1938.) 

2948, Wearing Apparel—Composition—The Jones Store Co., a corpo- 
ration, engaged in the operation of a department store from which 
it sells and has sold and distributed articles of merchandise in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

The Jones Store Co., in soliciting the sale of and selling products 
in interstate commerce, agreed to cease and desist from the use of 
any of the words “Silk,” “Crepe,” “Taffeta,” “Satin,” or any other 
silk-connoting word or words either alone or in connection with any 
other word or words or in any way as descriptive of products not 
composed of silk, the product of the cocoon of the silk worm, or so 
as to import or imply that said products are composed of silk, when 
such is not the fact. Said corporation also agreed to cease and 
desist from the use of the word “Linen” either alone or in connection 
or conjunction with any other word or words as descriptive of 
products not composed of linen, the product of the flax plant, or the 
effect of the use of which word tends or may tend to convey the 
belief by purchasers that said products are composed of linen, when 
such is not the fact. Said corporation further agreed to cease and 
desist from the use of the words “Bemberg Sheer” or the words 
“Salyna Cloth” or of any other words purportedly descriptive of 
products composed of rayon, unless the said words are immediately 
accompanied by the word “Rayon” printed in type equally as con- 
spicuous as that in which the other purportedly descriptive word or 
words is or are printed and so as to clearly and unequivocally disclose 
the fact that said products are rayon, as for example, “Bemberg 
Rayon Sheer”, “Salyna Rayon cloth”. (Aug. 10, 1938.) 

2249. Book Matches—Unique Nature—National Press, Inc., a corpo- 
ration, engaged in the business of selling book matches, among other 
things, in interstate commerce, in competition with other corpo- 
rations, individuals, firms and partnerships likewise engaged, entered 
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into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

National Press, Inc., in soliciting the sale of and selling its book 
matches in interstate commerce, agreed to cease and desist from 
stating or representing in its advertising matter or otherwise that 
it offers the only complete line of Union Label book matches in the 
country or that it is the only concern in the country that can supply 
the Union Label on book matches, when such is not the fact. (Aug. 
10, 1938.) 

2250. Book Matches—Unique Nature.——Harold Meitus, an individual 
trading as Superior Match Co., engaged in the business of manufac- 
turing book matches and in the sale and distribution thereof in inter- 
state commerce, in competition with other individuals, firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Harold Meitus, in connection with the sale of his products in inter- 
state commerce, agreed to cease and desist from the use in his adver- 
tising matter or otherwise of statements which directly assert or 
import or imply that the said Harold Meitus offers the most complete 
line of Union Label book matches in the country and that he is the 
world’s only volume producer of Union made book matches, when 
such is not the fact. (Aug. 10, 1938.) 

2251. Porcelain Cement—Qualities—Battery Equipment & Supply 
Co., a corporation, engaged in conducting a business under the trade 
name “Besco Laboratories” consisting of the sale and distribution in 
interstate commerce of a product designated “Besco Liquid Porcelain 
Cement” for use in repairing porcelain and baked enamel surfaces of 
wash basins, bathtubs, refrigerators, and the like, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Battery Equipment & Supply Co., in soliciting the sale of and sell- 
ing its product in interstate commerce, agreed to cease and desist 
from the use on labels or in advertising matter of the words “porce- 
lain cement” either alone or in connection with the words “Besco 
Liquid” or otherwise as descriptive of said product so as to import 
or imply that said product is suitable or adapted to be used for the 
purpose of causing to adhere together chipped portions of porcelain 
bathtubs, refrigerators, sinks, or other porcelain articles. Said cor- 
poration also agreed to cease and desist from stating or representing 
that said product is waterproof or that it will withstand, under all 
conditions and circumstances, the effect of water, when such is not the 
fact. (Aug. 15, 1938.) 
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2252, Hosiery—Composition—The Alden Mills, a corporation, en- 
gaged in the business of manufacturing men’s half hose and women’s 
hosiery and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

The Alden Mills, in soliciting the sale of and selling its product 
in interstate commerce, agreed to cease and desist from the marking, 
stamping, branding, or labeling said products with the word “Silk” 
either alone or in connection or conjunction with any other word or 
words or in any way as descriptive of products not composed of silk, 
the product of the cocoon of the silkworm, or so as to import or imply 
that said products are composed wholly of silk, when such is not the 
fact. If said hose are composed in substantial part of silk and in 
part of material other than silk, and the word “Silk” is used to de- 
scribe such silk content, then in which case, the word “Silk” shall 
be immediately accompanied by some other word or words printed 
in type equally as conspicuous as that in which the word “Silk” is 
printed so as to indicate clearly that said products are not composed 
wholly of silk but are composed in part of material other than silk. 
Said corporation also agreed to cease and desist from the use of the 
words “Combination Silk and Rayon” or “Rayon and Silk” as a mark 
or stamp for said products which are not composed in their entirety 
of silk and rayon, or rayon and silk, but are composed in part of 
material other than silk and rayon, or rayon and silk. If said prod- 
ucts or any portion thereof are or is composed of a combination of 
materials or fabrics, as silk and rayon, and the name of each of said 
fabrics is used to describe it, then in which case, the names of the 
materials or fabrics shall be printed in equally conspicuous type and 
arranged in the following manner, to wit: The prevailing material 
or fabric shall be named first and the name of the other material or 
fabrics in the order of their predominance. (Aug. 16, 1938.) 

2253. Tires—Quality—Ajax Tire & Rubber Corporation, engaged in 
the business of selling and distributing tires under the trade designa- 
tion “Ajax” in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Ajax Tire & Rubber Corporation, in soliciting the sale of and sell- 
ing its tires in interstate commerce, agreed to cease and desist. from 
marking, stamping, branding, or labeling the same with the phrases 
“Silent 6 Six”, “Cleated 6 Six” and “Silent 8 Eight”, “Cleated 8 
Hight”, either alone or in connection with the words “Heavy Duty”, 
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“Extra Heavy Duty” or with any other word or words or in any way 
so as to import or imply that the tires to which such quoted phrases 
refer have six and eight bead-to-bead plies, respectively, when such 
is not the fact. (Aug. 19, 19388.) 

9254, Hosiery—Dealer as Manufacturer—Samuel Orovitz, an indi- 
vidual, trading as “Bond Hosiery Mills,” engaged in the business of 
selling hosiery in interstate commerce, in competition with other 
individuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Samuel Orovitz agreed to cease and desist from the use of the word 
“Mills” as part of the trade name under which he solicits the sale of 
or sells his products in interstate commerce, and from the use of the 
word “Mills” in any way so as to import or imply or which may 
convey or tend to convey the belief by purchasers that the said Samuel 
Orovitz makes or manufactures the products sold by him or that he 
actually owns and operates or directly and absolutely owns and oper- 
ates or directly and absolutely controls the mill or mills in which said 
products are made or manufactured, when such is not the fact. (Aug. 
93, 1938.) 

9255, General Merchandise—Prices—The Hecht Co., a corporation, 
engaged in the business of operating department stores both at Balti- 
more, Maryland and at Washington, D. C., from each of which it sells 
and has sold in commerce as defined by the Federal Trade Commis- 
sion Act a general line of merchandise, including bedspreads, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

The Hecht Co., in soliciting the sale of and selling its products in 
commerce as defined by the act, agreed to cease and desist from the 
use in its advertisements or advertising matter or otherwise of the 
price figure “99¢” or of any other price figure purporting to be the 
price for which designated products are offered for sale and sold, 
when in fact the said products are not obtainable or cannot be pur- 
chased for the price indicated in said advertising but only for a price 
in excess of the indicated price. (Aug. 23, 1938.) 

9956. Radio Device—Qualities—NuTone Chimes, Inc., a corporation, 
engaged in the business of manufacturing electric door chimes and 
other products, including a device designated “Tune-A-Tube” for the 
improvement of radio reception, and in the sale and distribution 
thereof in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
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into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

NuTone Chimes, Inc., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from repre- 
sentations in its advertisements and advertising matter, or otherwise, 
to the effect—that the use of the device designated “Tune-A-Tube” 
will make old radios work like new; or restore its lost power to 
bring in distant and foreign stations; or pull in distant stations not 
previously received; or double or increase in any degree the distance 
and/or volume of any radio set; or improve the reception of a radio 
beyond the capacity to shut out some interference from broadcasting 
stations; that such instrument is not a gadget, or is guaranteed to 
improve the reception of a radio, or actually saves the user money in 
any way. (Aug. 23, 1938.) 

2257. Used Textbooks and Lessons—Nature.—Russell Whaley, an indi- 
vidual trading as Russell Whaley & Co., engaged in the business of 
obtaining used textbooks and lessons by purchase and otherwise from 
former students of correspondence school courses, including Interna- 
tional Correspondence Schools of Scranton, Pennsylvania, and in the 
sale of said used books and lessons in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Russell Whaley, in soliciting the sale of and selling his used text- 
books or lessons in interstate commerce, agreed to cease and desist 
from stating, representing, designating, or referring to said products 
in his advertising matter or otherwise as “I. C. S. Courses” or as 
constituting a “Complete International Correspondence Schools’ 
Course” when in fact said products are not properly so designated 
in that they do not contemplate and include instruction and other 
services which may be required by and, when required, are furnished 
to students of the International Correspondence Schools. The said 
Russell Whaley also agreed to cease and desist from representing 
by means of lists or otherwise in his catalogs or in any way that he 
carries in stock, has available and/or is in a position to obtain or 
furnish at will either new or used textbooks or lessons in each of the 
various subjects which are listed, when such is not the fact. (Aug. 
24, 1988.) 

2258. Bulbs and Seeds—Dealer as Grower.—K. A. Van Bourgondien 
and P. C. Bourgondien, copartners trading under the firm name 
Van Bourgondien Bros., engaged in the sale and distribution of 
bulbs and seeds in interstate commerce, in competition with other 
partnerships, firms, corporations, and individuals likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

K. A. Van Bourgondien and P. C. Van Bourgondien, in soliciting 
the sale of and selling bulbs in interstate commerce, agreed to cease 
and desist from the use in their advertisements or advertising matter 
of whatever kind or character of the statements or representations 
“From grower direct to consumer”, “Bulbs grown, harvested, graded, 
stored and marketed under the personal supervision of members of 
the Van Bourgondien family” or of any other statement or repre- 
sentation of similar implication, the effect of which is to import or 
imply or which may tend to convey the belief by purchasers or 
prospective purchasers that the bulbs sold by the said copartners 
were grown on their own fields at Hillegom, Holland, or elsewhere, 
and/or under the personal supervision of a member of the said co- 
partnership firm or the said Van Bourgondien family, when such is 
not the fact. (Aug. 24, 1988.) 

2259. Proprietary Product—Qualities—Currier’s Tablets, Inc., a cor- 
poration, a wholly owned subsidiary of McKesson & Robbins, Inc., 
whose business in Southern California is operated by McKesson- 
Western Wholesale Drug Co., engaged in the sale and distribution 
of a proprietary product designated “Currier’s Tablets,” in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Currier’s Tablets, Inc., in soliciting the sale of and selling its 
“Currier’s Tablets” in interstate commerce, agreed to cease and desist 
from the use in its advertisements or advertising matter or in any 
way of statements or representations, the effect of which is to import 
or imply that hyperacidity or excess acid, apart from the causative 
condition or conditions thereof, is a dangerous condition; that excess 
acid in the stomach will infect or contaminate the blood; that the 
use of Currier’s Tablets will have a beneficial effect on rheumatic 
pains, sick headaches, or colds; that Currier’s Tablets are effective in 
either discovering or correcting the underlying cause or causes of 
hyperacidity or excess acid; that every medical treatise—every medi- 
cal convention—recognizes hyperacidity as one of the most common 
ailments of mankind; that hyperacidity is the cause of a great deal 
of illness or is other than a symptom of an abnormal pathological 
condition; that Currier’s Tablets are considered the modern way 
of treating any conditions which cause hyperacidity or that said 
product is a recent discovery or is the greatest medical success in 
recent years; that Currier’s Tablets contain an ingredient which con- 
stitutes a part of the blood or that one of the ingredients of said 
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product is the same element that keeps the blood alkaline; that the 
relief given by Currier’s Tablets is lasting, genuine or real. Said 
corporation also agreed to cease and desist from the publishment 
or other use in interstate commerce of testimonials purportedly 
written by layman users of Currier’s Tablets representing alleged 
merits of said product. (Aug. 24, 1938.) 

9260. Nail Polish Remover—Qualities—The Lander Co., Inc., a cor- 
poration, engaged in the sale and distribution of nail polish remover 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. ) 

The Lander Co., Inc., in soliciting the sale of and selling its prod- 
uct in interstate commerce, agreed to cease and desist from the use 
on its labels or otherwise of the words “Olive Oil” in connection with 
the description of said product so as to import or imply that the value 
of said product as a nail polish remover is increased or benefited by 
the inclusion therein of olive oil in any quantity as an ingredient of 
said product. Said corporation also agreed to cease and desist from 
stating or representing that the local application of said product on 
brittle or dry nails will be of real value in the treatment of such 
type of nails due to the olive oil content of said product, when such 
is not the fact. (Aug. 26, 1938.) 

2261. Dresses—Composition.—Glorious Sportswear Corporation, a 
corporation engaged in the business of manufacturing women’s and 
misses’ dresses and in the sale and distribution of said products in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Glorious Sportswear Corporation, in soliciting the sale of and 
selling its products in interstate commerce, agreed to cease and de- 
sist from the use in its advertisements and advertising or printed 
matter of whatever kind or character of the word “Bemberg” to 
designate or refer to said products which are composed of rayon, 
unless the said word “Bemberg” shall be prominently accompanied 
by the word “rayon” printed in type equally as conspicuous as that 
in which the word “Bemberg” is printed so as to clearly and un- 
equivocally disclose the fact that said products are composed of 
rayon, as for example, “Bemberg Rayon.” Said corporation also 
agreed to cease and desist from invoicing its products made of rayon 
without clearly disclosing on such invoices the fact that said products 
are made of rayon. (Aug. 26, 1938.) 

2262. Radios—Qualities—Sears, Roebuck and Co., a corporation, op- 
erating a number of catalog houses conducting a mail-order business 
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and a large number of retail stores throughout the United States, 
including some in the District of Columbia, engaged in commerce as 
defined by the Federal Trade Commission Act, selling and distrib- 
uting merchandise, incuding radio-receiving sets, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Sears, Roebuck and Co. agreed, in soliciting the sale of and selling 
its radio-receiving sets in commerce as defined by the act, to cease 
and desist from the use of the words “All Wave” or “All Wave 
Reception” either alone or in conjunction with any other word or 
words, to describe radio-receiving sets which are not capable of recep- 
tion over the entire meter range covering all broadcast transmissions. 
(Aug. 31, 1938.) 

2263. Electrolysis Machines—Qualities, Safety, etc Seymour Young, 
an individual trading as Renard & Co., engaged in the sale of elec- 
trolysis machines for use in the removal of superfluous hair, certain 
of said sales being made in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Seymour Young, in connection with the sale and offering for sale 
of his electrolysis machines in interstate commerce, agreed to cease 
and desist from the use in his advertising matter or otherwise of 
statements or representations, the effect of which is to convey the 
belief by purchasers or prospective purchasers or which may import 
or imply that the self-user of said device, though having no developed 
skill in its use and without the exercise of great care, can successfully 
operate said device to remove every hair permanently and without 
harmful effect or that he may use it to remove hair from all parts of 
the body, when such are not the facts; that the so-called “Renard 
Method” is a scientific or other development of the said Seymour 
Young or is a method which is either unique or of recent discovery, 
when in fact such is not the case. (Aug. 9, 1938.) 

9964, Furniture—Source.—Benjamin Belsky and Rubin Rosenthal, 
copartners, trading under the firm name and style of Belsky & Rosen- 
thal, engaged in the retail sale of household furniture in interstate 
commerce, in competition with other partnerships, firms, corporations, 
and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Benjamin Belsky and Rubin Rosenthal, in soliciting the sale of and 
selling their merchandise in interstate commerce, agreed to cease and 
- desist from the use of the words “Grand Rapids” either in signs, 


1520 FEDERAL TRADE COMMISSION DECISIONS 


labels, invoices, advertising matter, or otherwise, alone or in connec- 
tion with any other word or words, to describe merchandise not manu- 
factured in the city of Grand Rapids, Mich. (Sept. 2, 1938.) 

9265. Men’s Underwear—Composition.—Robert Reis & Co., Inc., a 
corporation, engaged in the business of manufacturing men’s under- 
wear, polo shirts, and pajamas, and in the sale and distribution of 
said products in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Robert Reis & Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on its brands or labels or otherwise to advertise said products, 
of the word “Celanese” to designate or refer to products composed of 
rayon, unless the said word “Celanese” shall be prominently accom- 
panied by the word “rayon” printed in type equally as conspicuous 
as that in which the word “Celanese” is printed so as to clearly and 
unequivocally disclose the fact that said products are composed of 
rayon, as for example, “Celanese Rayon.” Said corporation also 
agreed to cease and desist from invoicing its products made of rayon 
without clearly disclosing on such invoices that said products are 
made of rayon. (Sept. 2, 1938.) 

2266. Women’s Wearing Apparel—Composition.—Tailored Woman, 
Inc., a corporation, engaged in the sale and distribution of wear- 
ing apparel for women in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Tailored Woman, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertisements and advertising matter or in any way of 
the word “satin” or the word “crepe” or any other silk-connoting 
word or words as descriptive of products not composed of silk, the 
product of the cocoon of the silkworm, or the effect of the use of 
which silk connoting word or words is to convey or may tend to 
convey the belief by purchasers that said products are composed of 
silk or are something other than rayon. If said products are com- 
posed of Celanese rayon having a crepe weave, and the word “crepe” 
is used in connection with the word “Celanese” to describe the weave 
of such Celanese rayon products, then in that case the said words 
“Celanese crepe” shall be accompanied by the word “rayon” printed 
in type equally as conspicuous as that in which the words “Celanese 
crepe” are printed as, for example, “Celanese Rayon Crepe.” Said 
corporation also agreed to cease and desist from branding, labeling, 
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advertising, selling, offering for sale, distributing, invoicing or repre- 
senting rayon products or products containing rayon as “Cruisalines” 
or otherwise without clearly and unequivocally disclosing in such 
labeling, advertising matter, invoices, sales promotional descriptions 
or representations that such products are or contain rayon. (Sept. 
8, 1938.) 

2267. Cloth—Composition.—Lockwoven Hosiery Co., a corporation, 
engaged in the sale and distribution of cloth for use in the making of 
burial garments in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Lockwoven Hosiery Co., in soliciting the sale of and selling its 
cloth products in interstate commerce, agreed to cease and desist 
from the use on its labels or otherwise of the word “wool” either 
alone or in connection with the representation “100%” or with any 
word or words as descriptive of said products which are not composed 
of wool, and from the use of the word “wool” in any way so as to 
import or imply that the products to which said word refers are 
composed of wool when such is not the fact. If said products are 
composed in substantial part, but not wholly, of wool, and the word 
“wool” is used to describe such wool content, then in which case, the 
word “wool” shall be immediately accompanied by some other word 
or words printed in type equally as conspicuous as that in which the 
word “wool” is printed so as to indicate clearly that said products 
are not composed wholly of wool but are composed in part of ma- 
terial or materials other than wool. (Sept. 9, 1938.) 

2268. Tires and Tubes—Dealer as Manufacturer, Qualities and Quality.— 
Westminster Tire Corporation, a corporation, engaged in the business 
of selling and distributing numerous brands of motor-vehicle tires 
and tubes in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Westminster Tire Corporation, in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertisements or advertising matter of whatever kind or 
character 

1. of pictorial representations of any building or buildings either 
alone or marked or accompanied by statements or representations so 
as to import or imply or which may tend to convey the belief by 
readers that the said Westminster Tire Corporation uses and occupies 
the whole thereof or that the building or buildings pictured is or are 
.the factory or factories in which the products sold by the said West- 


1522 FEDERAL TRADE COMMISSION DECISIONS 


minster Tire Corporation are made or manufactured and that the said 
corporation either directly or through subsidiaries owns and operates 
or controls the said factory or factories, when such is not the fact; 

2. of the statement that “Westminster is the combination of a group 
of leading manufacturers” or of any other statement of similar mean- 
ing, when in fact said corporation has no connection with any manu- 
facturer or group of manufacturers other than the customer rela- 
tionship which exists between it and those manufacturers from which 
it purchases its merchandise 3 

3. of the statement “Murray Truck Tires are * * * sold under 
Manufacturer’s Unconditional Time and Road Hazard Guarantee” so 
as to import or imply that the said Westminster Tire Corporation sells 
such tires under such guarantee, when such is not the fact; 

4. of the statement that Kenyon black truck tubes “will not ‘grow’ 
on heat jobs,” when in fact all tubes, including the said Kenyon tube, 
will “grow” or stretch if used over a long period of time with resultant 
loss of elasticity in the rubber stretched under pressure and exposed 
to high temperatures; 

5. of the statement that Kenyon black truck tubes “hold heat-resist- 
ing records on California deserts and at Boulder Dam,” when in fact 
no tube heat-resisting records, either officially or unofficially, have 
been made on California deserts or at Boulder Dam; 

6. of the statement that “Kenyon is the oldest name in rubber,” when 
in fact, there are other names which antedate the use of Kenyon in 
connection with rubber products; 

7. of the statement “Vastly exceeds U. S. Government specifications” 
in referring to its Du Pont red truck tubes, so as to import or imply 
that there are in existence specifications for such products which have 
been adopted and used by the United States Government, when such 
is not the fact; 

8. of the statement “Built by Du Pont” in connection with the 
advertisement of its truck tubes so as to import or imply that said 
products are manufactured by E. I. du Pont de Nemours Co., Ine., 
when such is not the fact; 

9. of the phrases “heavy duty,” “extra gauge,” as descriptive of its 
passenger-car tubes, when in fact said tubes are not heavy duty or 
extra gauge in thickness as compared to the tubes regularly made and 
sold under the brand names of the manufacturers producing the said 
advertised tubes ; 

10. of the phrases “first line” and “super first line” as descriptive 
of its tubes, when in fact said tubes are on a par only with the second- 
line merchandise of the manufacturers who make such tubes; 

11. of the statements “Triple Thick—Built of Black, specially 
treated tread stock” and “Actual thickness and weight of Diesel black 
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tube is from 25 percent to 33 percent more than recognized standard 
first-line red tubes. (It is significant that the highest-priced tube lines 
of various large manufacturers, and sold as ‘safety’ tubes are now 
black.”), when in fact Diesel black tubes are not triple thick, are not 
built of black, specially treated tread stock, and their actual thickness 
and weight is not 25 percent to 33 percent more than regular standard 
first-line red tubes. Nor are the highest-priced tube lines of various 
large manufacturers sold as “safety” tubes now black; 

12. of the phrases “Traction Six,” “Safety Six,” “Super Six” or 
“Safety Eight,” “Super Eight” or of any other phrases of similar 
implication so as to import or imply that tires to which such quoted 
phrases refer have six or eight bead-to-bead plies, respectively, when 
such is not the fact; 

13. of the phrases “15,000 mile tire,” “30,000 mile tire,” “50,000 mile 
tire,” “75,000 mile tire,” so as to import or imply that the said West- 
minster Tire Corporation actually guarantees the tires advertised and 
sold by it to deliver these specific mileages, when such is not the fact; 

14. of the phrases “blowout proof,” “blow proof,” “skid proof” or of 
any of said phrases alone or in connection with the statement “within 
the limits of possible manufacturing standards” as descriptive of tires, 
when in fact, there is no such thing as a blowout proof, blow proof, or 
skid proof tire; 

15. of the sectional cut of a tire, either alone or in connection with 
the statement “Kenyon Custom Built—World’s Wonder Tire” and/or 
“The 75,000 Mile Tire” so as to import or imply that the said sectional 
cut indicates the construction of the Kenyon Custom Built passenger 
tire, when such is not the fact. If, in advertising its passenger tires 
and truck tires, a sectional cut is featured to show the construction 
of its truck tires only, then in which case, the said cut shall be promi- 
nently accompanied by some suitable word or words so as to indicate 
clearly that said cut is one which shows the construction of the truck 
tire and not the passenger tire; 

16. of the statements “Built with Patented Quadruple Gauge Inner 
Cushion and on basis of Three (3) Plies Above Standard Maximums” 
or “on specification basis far beyond standard maximums” so as to 
import or imply that the industry has established standard maximums 
for the construction of truck tires, when such is not the fact; 

17. of the statement “All Diesels are built supersize” or of other simi- 
lar representations with the the effect of importing or implying that 
such tires have a larger cross section than corresponding tires of 
competitors, when such is not the fact. (Sept. 9, 1988.) 

2269. Knitted Neck and Sportswear—Composition—David Ritter, 
Inc., a corporation, engaged in the manufacture, sale and distribution 
of knitted neckwear, mufflers, and sportswear in interstate commerce, 
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in competition with other corporations, individuals, firms, and partner- 
ships, likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein. 

David Ritter, Inc., in soliciting the sale of and selling its merchan- 
dise in interstate commerce, agreed to cease and desist from— 

(a) The use on its labels or otherwise, of the terms or designations 
“pure silk” or “pure dye”, either alone or with any other words, as 
descriptive of its products not made entirely of unweighted silk; 

(0) The representation that a rayon product is silk by the use of 
such distinctive silk terms as “no weighting” ; 

(c) The use of the word “Bemberg”, either alone or with any other 
words, as indicating the type of its rayon products, unless, with equal 
prominence, conspicuousness, and emphasis the word “rayon” is used 
therewith—as, for example, “Bemberg rayon”—to show clearly that 
such product is in fact rayon or contains rayon ; 

(d) The branding, labeling, advertising, selling, or distributing of 
any article made of rayon, or of a combination of rayon and other 
materials, without disclosure of the fact that such materials or prod- 
uct is rayon, or contains rayon, clearly and unequivocally in the in- 
voices and labeling and all advertising matter, sales-promotional 
descriptions or representations thereof, however disseminated. (Sept. 
10, 1988.) 

2270. Hosiery—Composition—Bear Brand Hosiery Co., a corpora- 
tion, engaged in the business of manufacturing hosiery and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Bear Brand Hosiery Co., in soliciting the sale of and selling its 
hosiery products in interstate commerce, agreed to cease and desist 
from the use of the world “silk” either alone or in connection or con- 
junction with the word “pure” or with any other word or words or in 
any way as descriptive of products not composed of silk, the product of 
the cocoon of the silkworm, or the use of which word or words imports 
or tends to import or imply that the products to which such word or 
words refer are composed of silk, when such is not the fact. If said 
products are composed in substantial part of silk, and in part of a 
fabric other than silk, and the word “silk” is used to describe such 
silk content, then in which case, the said word “silk” shall be imme- 
diately accompanied by some other word or words printed in type 
equally as conspicuous as that in which the word “silk” is printed so 
as to indicate clearly that said products are not composed wholly of 
silk but are composed in part of a fabric other than silk. Said cor- 
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poration also agreed to cease and desist from advertising, labeling, 
Invoicing, offering for sale, selling, or otherwise representing its 
hosiery products composed of a mixture of rayon and other kinds of 
fabric or substances without making full disclosure of the rayon 
content of said products. If the hosiery products advertised, offered 
for sale or sold by the said corporation are composed of two or more 
fabrics and the name of each is used to describe it, then in which case, 
the names of said fabrics shall be printed in equally conspicuous type 
and arranged in the following manner, to-wit: The prevailing fabric 
shall be named first and followed by the name or names of the other 
fabrics in the order of their predominance. Said corporation further 
agreed to cease and desist from in any wise advertising or selling 
hosiery which is composed of rayon under the trade name or mark 
“Endura” unless the said trade name or mark is immediately accom- 
panied by the word “rayon” printed in type equally as conspicuous as 
that in which the said name or mark “Endura” is printed so as to 
indicate clearly that said hosiery is in fact rayon. (Sept. 2, 1938.) 

2271. Advertising Plan—Terms and Conditions—Robert Hartman, an 
individual trading as International Enterprises and previously as 
Theater Merchandising Service and American Enterprises, Inc., en- 
gaged in the business of the sale of advertising printed within the 
covers of booklets entitled “Foods and Fashions” and in the sale of 
such advertising booklets in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Robert Hartman, in soliciting the sale of and selling to merchants 
his “Foods and Fashions” booklet or other advertising plan involving 
the use of local or neighborhood moving picture theaters as publicity 
media, agreed to cease and desist from stating or representing either 
directly or through his salesmen or representatives; 

(a) that the said advertising plan is to be offered only to a limited 
number of merchants, when as a matter of fact there is to be no limit 
to the number of merchants other than the number thereof who actually 
can be induced to sign contracts; 

(O) that the theater program is to be presented to a “Talkie” film 
which will mention the merchant’s name and include statements com- 
prising a specified number of words devoted to the individual mer- 
chant, when in truth, the merchant’s name is not mentioned during the 
alleged “talkie,” but appears only in the silent form of slides and the 
specified number of words are not devoted to the individual merchant; 

(c) that the alleged “talkie” and its attending features will start on 
a certain date so as to assure the merchant seasonal sales advantages, 
when in fact such representation is not carried out: 
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(d) that the merchant will be given a considerable number of the 
advertising booklets for distribution among his customers when in fact 
no such number of booklets actually are to be and are given the 
merchant ; 

(ec) that the contracting merchant will be given first place or a 
preferential position in the alleged “talkie” or the booklet, or both, 
when as a matter of fact such representation is not carried out and 
obviously is not capable of performance ; 

(f) that the collection of balance due under the contract will not be 
made until after the program has been run for a stated time, when in 
truth, payment of the said balance is required before the starting of 
the program. (Sept. 12, 1938.) 

9979. Perfumes—Domestic as Imported—Charles J. Romer, a sole 
trader doing business as “Parfum Imports,” also as “L’Bien, Par- 
fumier,” “Prince Charmant, Parfumeur,” “Oralee Freres, Parfumers,” 
_ and “Hollywood Parfumers, Paris, France,” engaged in the business 
of packaging and merchandising domestic perfumes, selling and dis- 
tributing the same in interstate commerce in competition with other 
individuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Charles J. Romer, in soliciting the sale of and selling his merchan- 
dise in interstate commerce, agreed to cease and desist from the use in 
advertising matter and on brands or labels affixed to said products, 
of French or other designations such as “Parfum Imports,” “L’Bien, 
Parfumier,” “Prince Charmant, Parfumeur,” “Oralee Freres, Par- 
fumers,” “Hollywood Parfumers, Paris, France,” either alone or in 
conjunction with other words, or in any other way, to import or imply 
or tend to convey the belief that said products are— 

Imported from France or any other country; 

French in any respect, or prepared under French supervision or 
by a Parisian or by a master perfumer or by any other notable maker 
of perfumes; 

The “odeurs” or formulae, secret or otherwise, from Paris or any 
person or pretended personage of note; 

Made from the finest blooms in the world, or awarded the recogni- 
tion of the “Gold Crown” or any other certification of merit; 

Approved or endorsed by European aristocracy, Hollywood stars, 
or any other persons of distinction or presumed distinction; or have 
taken Hollywood by storm; and to cease and desist from the use in 
his advertising matter and/or on the containers of his merchandise, 
or otherwise, of any false, fictitious, or misleading prices which are 
in excess of the prices at which said products are sold and intended 
to be sold in the usual course of retail trade, and from the use of any 
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purported price marking the effect of which is to convey to purchasers 
an erroneous belief with respect to the quality or value thereof. 
(Sept. 12, 1988.) 

2273. Tooth Brushes—Foreign as “Made in U. S. A.’—Young Novelty 
Co., Inc., a corporation, engaged in the wholesale and retail sale and 
distribution of drug sundries including tooth brushes and other 
merchandise in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Young Novelty Co., Inc., in soliciting the sale of and selling its tooth 
brushes in interstate commerce, agreed to cease and desist from the 
use of the words or legend “Made in U. S. A.” either alone or in con- 
nection or conjunction with any other word or words so as to import 
or imply or which convey or tends to convey the belief by purchasers 
that said tooth brushes are composed of parts all of which are made 
in the United States of America; unless, when said products are 
composed only in part of a part or parts which are made in the United 
States of America and the words “Made in U.S. A.” are used to desig- 
nate the same, then in that case said words shall be accompanied by 
some other word or words printed in type equally as conspicuous as 
that in which the words “Made in U.S. A.” are printed so as to indi- 
cate clearly that said tooth brushes are not composed wholly of parts 
made in the United States of America and that will otherwise indicate 
clearly that said products are composed in part of a part or parts 
which is not or are not made in the United States of America. (Sept. 
12, 1938.) 

2974. Men’s Caps and Hats—Old as New.—Abraham Greenstein and 
Morris Josephson, copartners, trading as “Greenstein & Josephson” 
and “Twentieth Century Cap Company,” engaged in the business of 
manufacturing men’s caps and cloth hats and in the sale and distribu- 
tion thereof of certain other caps manufactured by others, in inter- 
state commerce, in competition with other partnerships, corporations, 
firms, and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Abraham Greenstein and Morris Josephson, in soliciting the sale 
of and selling their merchandise in interstate commerce, agreed to 
cease and desist from selling or offering for sale in interstate com- 
merce, caps made or manufactured from or which contain second- 
hand, used, old, worn, or discarded materials, unless and until there is 
stamped upon or securely affixed or attached thereto, in a conspicuous 
place so as to be easily and readily seen, a brand or label which can- 
not be easily or readily removed and which clearly indicated thereon 
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by suitable words or phraseology that said caps are made or manu- 
factured from or contain second-hand or used, old, worn, or discarded 
materials and are not made or manufactured from or do not contain 
new, unused materials. (Sept. 16, 1938.) 

9275. Fountain Pens and Automatic Pencils—Prices, Qualities, Guaran- 
tees, and Composition—Alvin Barker, an individual, trading as Alvin 
Barker Pen Co., Barker Pen Co., Banker Pen Co., Wright Pen Co., 
Barker News Co., and Barker News Shop, engaged in the mail-order 
sale of fountain pens and automatic pencils, in interstate commerce, 
in competition with other individuals, firms, partnerships, and corpo- 
rations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Alvin Barker, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from representing (@) 
that a coupon or other printing or certificate has a value which said 
coupon, printing, or certificate does not actually possess; (0) that his 
pens are worth $3, or his pencils $2 or $1, or any other price in excess 
of the price for which he offers the same for sale, when such is not 
the fact; (c) that his pens are unbreakable or indestructible, or made 
of “pearl,” or hold 200 percent more ink than ordinary fountain pens; 
or are equipped with “lifetime” points or with points of any excep- 
tional quality, unless such be the fact; (d) that his offer is limited, 
either as to time of acceptance or as to the number of purchasers, when 
such is not the fact; (e) that the price of the pen will be raised to $3 
or to any other price, either “after sale” or otherwise, when such is not 
the fact; (f) that a 5-year guaranty or any other guaranty, certificate, 
or agreement is given with pens sold, without disclosing, in his adver- 
tisements and in all sales-promotional representations, the service 
charge or other unusual terms thereunto pertaining; and to cease and 
desist from the use of the word “durigold,” either in his advertising 
matter or as a brand or label for his merchandise, and from the use 
of the word “gold,” either independently or in conjunction with the 
word or letters “duri,” or any other word or letters, in any way so as 
to import or imply that his penpoints are tipped in gold or that any 
gold is used in the manufacture thereof. (Sept. 20, 1938.) 

2276, Furs—Nature.—Russek’s Fifth Avenue, Inc., a corporation, 
engaged in the sale of furs in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Russek’s Fifth Avenue, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from de- 
scribing its fur products in any other way than by the use of the cor- 
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rect name of the fur as the last word of the description; and when any 
dye or blend is used in simulating another fur, the true name of the 
fur appearing as the last word of the description shall be immediately 
preceded by the word “dyed” or “blended,” compounded with the 
name of the simulated fur, all such descriptive words to be printed in 
equally conspicuous type and in a single line, as thus: 

Hudson Seal—Dyed Muskrat. 

Normandie Beaver—Dyed Coney. 

Beaverette—Dyed Coney. 

Ermine-Dyed Lapin or Ermine—Dyed Coney. 

Marilyn Seal—Dyed Coney. 

Chinchellette—Dyed Coney. 

Blue—Dyed Red Fox. 

Gray—Dyed White Fox. 

Said corporation also agreed to cease and desist from the use in its 
advertising, or otherwise, of words to describe its products which are 
not recognized names of any fur and/or the use of words to describe 
the said products which are not correctly understood by the purchas- 
ing public or which may tend to confuse, mislead, or deceive purchasers, 
such as “American Broadtail” for “Processed Lamb,” “Hudson Bay 
Sable” for “American Marten,” etc. (Sept. 19, 1938.) 

2277. Fountain Pens—Maker, Guarantees, and Composition. Rem- 
ington Pen Co., Inc., a corporation, and John F. Sullivan, president, 
treasurer, and principal stockholder of said corporation, also trading 
in his individual capacity under the assumed name of “Remington Pen 
Company,” engaged in the assembling of fountain pens and in the sale 
and distribution thereof, principally through pitchmen, or street- 
vendors, in interstate commerce in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

For many years the Remington Typewriter Co. and its successor, 
Remington Rand, Inc., have been known and recognized throughout 
the United States and in foreign countries as manufacturers of office 
equipment and supplies, and such products branded with the name 
“Remington” have long since become and are favorably known and 
recognized by the trade and purchasing public as and to be products 
manufactured by Remington Rand, Inc. 

Only pens of high price and superior quality are sold with a bona-fide 
“lifetime” guaranty, and the responsible makers thereof repair or 
replace pens so warranted, if defective, without charge and without 
limitation as to time. 

When pens are “tipped,” the trade and the consuming public under- 
stand such designation to mean that the nib, or point, thereof is made 
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of some superior hard metal different from the body of the pen, to 
insure smooth writing. 

Remington Pen Co., Inc., heretofore known as Travelers Pen Co., 
Inc., before the amendment of its charter, and John F. Sullivan, in 
soliciting the sale of and selling their products in interstate commerce, 
agreed to cease and desist from the use of the name “Remington” in 
connection with its corporate or trade or as a brand or label for their 
merchandise; the issuance and dissemination of “Life Time Guarantee” 
certificates as pertaining to their merchandise; or the designating of 
any other representation or agreement as a guarantee, guaranty, or 
warranty which involves a service charge or calls for the payment of 
additional money by the purchasers of such merchandise; representing 
that their pen points are “Warranted Durium Tipped,” or that they 
are tipped with any substance, fanciful or real, when such is not the 
case; or the use of such words as “warranted” in any manner so as to 
import or imply that the article is attested as having special or 
exceptional quality, unless and until such be the fact. (Sept. 26, 1938.) 

9278. Carbon Paper—Dealer as Manufacturer—Henry G. Frankel, an 
individual trading under the name “Frankel Carbon and Ribbon Man- 
ufacturing Company,” engaged in the sale and distribution of type- 
writer ribbons and other merchandise, including carbon paper, stencils, 
and stencil ink in interstate commerce, in competition with other in- 
dividuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Henry G. Frankel, agreed to cease and desist from the use of either 
the word “carbon” or the word “manufacturing” as part of the trade 
name under which he offers for sale or sells carbon paper in interstate 
commerce. He also agreed, in soliciting the sale of and selling carbon 
paper in interstate commerce, to cease and desist from the use of the 
word “manufacturing” as part of his trade name, in his advertising 
matter, on his labels, or in any other way which will import or imply, 
or which may convey or tend to convey the belief by purchasers, that 
he makes or manufactures the carbon paper sold by him or that he 
actually owns and operates or directly and absolutely controls the 
plant or factory in which said carbon paper is made or manufactured 
when such is not the fact. (Sept. 27, 1938.) : 

2279. Watering Equipment—History and Government Indorsement.— 
William A. Buckner and Harry E. Cleason, copartners, trading as 
Buckner Manufacturing Co., engaged in the business of manufactur- 
ing sprinklers, valves, and watering equipment for use in the irriga- 
tion of parks, golf courses, cemetery grounds, and the like, and in the 
sale of said products in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

William A. Buckner and Harry E. Cleason, in soliciting the sale 
of and selling their products in interstate commerce, agreed to cease 
and desist from stating or representing in their advertisements or 
advertising matter, of whatever kind or character, (a) that they are 
the pioneers and/or manufacturers of every major development in 
watering equipment since 1913 or for a quarter of a century, or (6) 
that their irrigation equipment or system is the standard for quality 
and efficiency for the United States Government, when such is not the 
fact. (Sept. 29, 1938.) 

2280. Electricity Measuring Instruments—Qualities.—Max Steir and 
Maxwell Haubein, copartners trading under the firm name of Supe- 
rior Instruments Co., engaged in the manufacture, sale, and distri- 
bution in interstate commerce of instruments used for the measure- 
ment of electrical current and energy passing through other instru- 
ments used in the radio field, in competition with other partner- 
ships, individuals, firms, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Max Steir and Maxwell Haubein, in soliciting the sale of and 
selling their products in interstate commerce, agreed to cease and 
desist from representing that their instrument designated “All- 
meter” or other instrument of similar construction, retains “high 
accuracy,” or “accurately” measures very low resistance, or functions 
as a “vacuum-tube voltmeter,” when such are not the facts. It is 
further agreed by said Max Steir and Maxwell Haubein that their 
instruction sheet with such device shall hereafter be reworded so 
as clearly to indicate that the measurement by said device is of im- 
pedance rather than of resistance, and that electrical energy obtained 
through the use of alternating current is measured by high resist- 
ance and not by impedance. (Oct. 3, 1938.) 

2281. Cosmetics—Qualities—Charles of the Ritz Distributors Cor- 
poration, engaged in the sale and distribution of cosmetics and toilet 
preparations in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Charles of the Ritz Distributors Corporation in soliciting the sale 
of and selling its products in interstate commerce, agreed to cease 
and desist from the use in its advertisements and advertising matter 
of whatever kind or character, on its labels, or in any other way of 
the word “nourishing” in any way as descriptive of its cream product 
so as to import or imply that said product will feed or nourish the 
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skin to which it is externally applied; of statements or representa- 
tions, the effect of which is to convey or which may tend to convey 
the belief to purchasers that the use of the so-called “Throat Firm- 
ing Cream Ritz” will either repair the ravages of time and weather 
or keep the neck of the user firm, smooth, youthful; of statements 
or representations which import or imply that the so-called “Hye- 
lash Cream. Ritz” will tend to promote the growth of lashes; of the 
compound word “anti-wrinkle” or of any other word or words of 
similar meaning as descriptive of a cream product so as to import 
or imply that said product, when used upon the skin, will eliminate 
or prevent wrinkles, regardless of the cause thereof, when such is 
not the fact. (Oct. 3, 1938.) 

9282. Dresses—Composition—John Tuman & Sons, Inc., a corpora- 
tion, engaged in the manufacture, sale, and distribution of women’s 
and misses’ dresses in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

John Tuman & Sons, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in advertisements, on labels, or otherwise, of the word “silk” as 
descriptive of a fabric not composed of silk, the product of the cocoon 
of the silkworm; the branding, labeling, advertising, selling, and/or 
distributing of any article made of rayon or containing rayon with- 
out disclosure of the fact that such material or product is rayon or 
contains rayon, made clearly and unequivocally in the invoices and 
labeling and in all advertising matter, sales-promotional descriptions 
or representations thereof, however disseminated; the use of the word 
“velvet” in any way so as to import or imply that the fabric to 
which said word refers is composed of silk, when such is not the fact. 
If a fabric is composed in whole or in part of rayon and the word 
“velvet” is used to indicate its type of weave or construction, then in 
such case the word “velvet” shall be accompanied by the word “rayon,” 
printed in equally conspicuous type, as, for example, “Rayon Velvet,” 
if composed wholly of rayon; “Rayon and Silk,” if a mixed fabric 
in which the rayon predominates; or “Silk and Rayon,” if the silk 
predominates; etc., so as to indicate clearly the proper fabric content 
of said product in the order of predominance. (Oct. 4, 1938.) 

2283. Fabrics and Dress Goods—Composition.—L. & E, Stirn, Inc., a 
corporation engaged in the sale and distribution of fabrics and dress 
goods in Interstate commerce in competition with other corporations 
individuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 
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L. & E. Stirn, Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use of 
the word “velvet” in any way so as to import or imply that the fabric 
to which said word refers is composed of silk, when such is not the 
fact. If a fabric is composed in whole or in part of rayon and the 
word “velvet” is used to indicate its type of weave or construction, 
then in such case the word “velvet” shall be accompanied by the 
word “rayon” printed in equally conspicuous type, as, for example, 
“Rayon Velvet,” if composed wholly of rayon; “Rayon and Silk,” 
if a mixed fabric in which the rayon predominates; or “Silk and 
Rayon,” if the silk predominates; etc., so as to indicate clearly the 
proper fabric content of said product in the order of predominance. 
(Oct. 4, 1938.) 

2284. Cleaning Fluid—Qualities—Harry Wolarsky, an individual, en- 
gaged in the business of compounding a cleaning fluid and in the 
sale and distribution thereof under the trade name “Jity” in’ inter- 
state commerce, in competition with other individuals, firms, corpora- 
tions, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Harry Wolarsky, in soliciting the sale of and selling his product 
designated “Jiffy” in interstate commerce, agreed to cease and desist 
from the use, on labels affixed to the containers of said product or 
in advertising matter relating thereto, of the statements “Cleans with- 
out injury to fabric or color” and “This fluid will have no injurious 
effect on the most delicate of materials” or of any other statement or 
statements of similar meaning so as to import or imply or which 
may convey or tends to convey the belief to purchasers that the colors 
of fabrics or materials, dyed with nonfast or fugitive dyes, will not 
be injured, harmed, or affected by the application or use of said 
product to or on said fabrics or materials. The said Harry Wolarsky 
also agreed to cease and desist from. the use on his labels or in any 
other way of statements or representations, the effect of which tends 
or may tend to convey the belief to purchasers that the use of said 
product as a cleaning agent for fabrics will not leave a ring or 
mark on such fabrics, when such is not the fact. (Oct. 7, 1938.) 

2285. Correspondence Courses in Diesel Engines—Jobs and Refunds.— 
National Mechanical Training, Inc., a corporation, engaged in the 
sale and distribution in interstate commerce, of printed and mimeo- 
graphed correspondence courses of instruction concerning Diesel 
engines, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition as set forth therein. 
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National Mechanical Training, Inc., in soliciting the sale of and 
selling its courses of instruction in interstate commerce, agreed to 
cease and desist from representing, either in its sales-promotional 
literature or through personal solicitations by its sales agents, or 
otherwise that said corporation has employment or positions for the 
graduates of its course, at any stated wages, or at all, when such is 
not the fact; that any employment will be assured its students, either 
while taking its course or upon completion thereof, at stated wages 
or otherwise, when such is not the fact; that “men are now being 
accepted for immediate training for work;” and from the use of any 
statement of similar meaning so as to import or imply that said 
corporation is selecting men for jobs waiting to be filled; that refund 
will be made to a dissatisfied student of the entire amount expended 
by him on the course, or any part thereof, when such is not the fact. 
(Oct. 18, 1938.) 

2286. Facial Tissues—Quantity—The Sitroux Co., Inc., a corpora- 
tion, engaged in the manufacture, sale, and distribution of facial tis- 
sues in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

The Sitroux Co., Inc., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from representing 
that its packages contain 20 percent greater number or any greater 
number, of sheets of equal quality paper than the packages offered by 
its competitors, when such is not the fact. (Oct. 13, 1938.) 

2287. Shoe Laces—Dealer as Manufacturer—Biltmore Textile Co., 
a corporation, engaged in the sale and distribution of shoe laces in 
interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Biltmore Textile Co., Inc., in soliciting the sale of and selling its 
shoe laces in interstate commerce, agreed to cease and desist from the 
use in its advertisements and advertising matter of whatever kind or 
character or on its printed matter, of the words “Manufacturers of” 
or of any other word or words of similar meaning as descriptive of 
the nature of its business with respect to shoe laces or so as to import 
or imply that it the said corporation, makes or manufactures the shoe 
laces offered for sale or sold by it, or that it actually owns and op- 
erates or directly and absolutely controls the plant or factory in which 
said products are made or manufactured. , (Oct. 13, 1938.) 

2288. Punchboards—Lottery Schemes.—Robert R. Sanders, an indi- 
vidual trading under the name and style of General Sales Co., en- 


STIPULATIONS 1535 


gaged in the manufacture, sale, and distribution of sales boards or 
punchboards of various styles and sizes and also in the sale and dis- 
tribution of premium merchandise in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Robert R. Sanders, in soliciting the sale of and selling his mer- 
chandise and sales boards in interstate commerce, agreed to cease and 
desist from the use of any scheme, plan, or method of sale or of the 
promotion of the sale of his merchandise which involves the use of 
any lottery, alleged gift enterprise, or scheme of chance whereby 
the price to be paid for any article is to be determined by lot or 
chance; selling, shipping to or placing in the hands of dealers or 
retailers punchboards or other lottery devices for the purpose of 
enabling such retailers, or so prepared as to enable them by the use 
thereof, to sell or distribute merchandise to their customers by sales 
plans or methods depending on lot or chance. (Oct. 18, 1938.) 

2289. Cosmetics and Perfumes—Place of Origin—Allen H. Rabin, an 
individual trading as The Rabin Co., engaged in the business of 
selling cosmetics and perfumes in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Allen H. Rabin, in soliciting the sale of and selling his perfume 
product in interstate commerce, agreed to cease and desist from the 
use on the labels affixed to said product of the word “Honolulu” 
either alone or in connection with the words “The Isle of Romance” 
or of any other word or words of similar meaning: or implication, the 
effect of which conveys or may tend to convey the belief to pur- 
chasers that said product is of Honolulan or Hawaiian origin and/or 
has been imported from thence into the United States of America. 
The said individual also agreed to cease and desist from labeling or 
otherwise referring to said product as “Hawaiian Pikaki” or by 
means of either of said words so as to import or imply that said 
product has been made or compounded in said islands or has been 
made or compounded from the flower of that name, when such is 
not the fact. The said individual further agreed to cease and desist 
from the use, on his labels or otherwise to advertise said product, of 
the words “Hawaiian Pikaki” as descriptive of the odor of said 
product which is not made or compounded from such flowers, unless, 
when the odor of said product simulates that of such flowers and 
the said words “Hawaiian Pikaki” are used to describe such simu- 
lated odor, then in that case, the said words “Hawaiian Pikaki” shall 
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be prominently accompanied by some other word or words printed 
in type equally as conspicuous as that in which the words “Hawaiian 
Pikaki” are printed so as to indicate clearly that said product is not 
made or compounded from such Hawaiian flowers and/or that the 
odor of such fragrances is other than genuine, that is to say, is not 
that derived or resulting from the use of the pikaki flower of the 
Hawaiian Islands. (Oct. 18, 1938.) 

9290. Furs—Nature.—The Worth Corporation is a New York cor- 
poration with its principal place of business located in the city of 
New York, N. Y. Batnick Bros., Inc., is a New York corporation, 
with its principal place of business located in the city of New York, 
N. Y. The name “Worth” is leased, on a royalty basis, by The 
Worth Corporation to Batnick Bros., Inc.,.for its exclusive use as 
a trade name, and is in turn leased by Batnick Bros., Inc., to Alex- 
ander Abes for his use as a trade name in operating, as an individual 
lessee, the fur department of Batnick Bros., Inc. Alexander Abes, 
a sole trader, engaged in the sale of furs in interstate commerce, in 
competition with other individuals, firms, partnerships, and corpo- 
rations likewise engaged, all furs under his control being advertised 
as “Worth” goods, and all “Worth” advertisements of furs being 
approved by Batnick Bros., Inc., which places and pays for the same, 
Abes paying a part of the advertising expense, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

The Worth Corporation, Batnick Bros., Inc., and Alexander Abes, 
in soliciting the sale of and selling their products in interstate com- 
merce, agreed to cease and desist from describing their fur products 
in any other way than by the use of the correct name of the fur as the 
last word of the description; and when any dye or blend is used to 
simulate another fur, the true name of the fur appearing as the last 
word of the description shall be immediately preceded by the word 
“dyed” or “blended” compounded with the name of the simulated fur, 
all such descriptive words to be printed in equally conspicuous type 
and in a single line, as thus: Hudson Seal—Dyed Muskrat. Worth 
Seal—Dyed Coney. Worth Super-Seal—Dyed Coney. Said parties 
also agreed, and each agreed, to cease and desist from the use in their 
advertising, or otherwise, of words to describe their products which 
are not recognized names of any fur and/or the use of words to de- 
scribe the said products which are not correctly understood by the 
purchasing public or which may tend to confuse, mislead, or deceive 
purchasers, such as “American Broadtail” for processed lamb, and 
“Kid Caracul” for caracul. (Oct. 19, 1938.) 

9291. Printed Cards and Stationery—Nature of Manufacture.—Arthur 
M. Levine, a sole trader doing business as Keystone Process Printing 
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Co., engaged in the business of printing cards, letterheads, and other 
stationery, and in the sale and distribution thereof in interstate com- 
merce, in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Arthur M. Levine, in soliciting the sale of and selling his products 
in intersiate commerce, agreed to cease and desist from using in his 
advertising matter the words “engraved,” “engraving,” or “embossed,” 
either alone or in connection or conjunction with the word “plate- 
less” or the word “effects,” or any other word or words, as descriptive 
of his products, so as to import or imply, or convey or tend to convey 
the belief by purchasers, that said products are made by engravers and 
are the result of making impressions from inked, engraved plates, 
commonly known to the trade and purchasing public as “engraving” 
or “embossing,” and from representing that his raised process of 
printing is an “engraving process” or that it is equivalent to the 
genuine copperplate engraving or any other form of engraving. (Oct. 
17, 1938.) 

2292. Bedding—Prices.—Salisbury-Satterlee-Way Co., a corporation, 
engaged in the business of manufacturing bedding and other prod- 
ucts and in the sale and distribution of its bedding under the trade 
name “Sleep Warm Quilt Company” in interstate commerce, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Salisbury-Satterlee-Way Co., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use in its advertising matter or otherwise of the statement “Our 
present ten day low prices” as descriptive of the price asked by said 
corporation for said products in the usual course of its business re- 
gardless of such or any other time limit, and from the use of the said 
statement or of such statements as “Return card at once to obtain 
present low prices,” “Card must be returned at once to obtain new 
low prices,” “Buy while prices are still low,” and the like, so as to 
import or imply or which tend to convey or may tend to convey the 
belief to purchasers that the prices asked for said products are low 
or new low prices available only to purchasers whose orders for said 
products are received “at once” or during any limited designated 
period of time, when such is not the fact. (Oct. 17, 1938.) 

2293. Sweaters—Dealer as Manufacturer—Olympic Knitting Mills, 
Inc., a corporation, engaged in the sale and distribution of sweaters 
and other garments in interstate commerce, in competition with other 
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corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Olympic Knitting Mills, Inc., agreed to cease and desist from the 
use of the words “Knitting Mills” or of either of said words as part 
of the corporate or trade name under which it solicits the sale of 
or sells its products in interstate commerce; and from the use of the 
word “Knitting” or “Mills” either alone or in connection each with 
the other or with any other word or words in soliciting the sale of 
or selling its products so as to import or imply or the effect of which 
conveys or may tend to convey the belief to purchasers that the said 
corporation knits or makes said products or that it actually owns and 
operates or directly and absolutely controls the factory or plant in 
which said products are knitted or manufactured, when such is not the 
fact.» (Oct. 19,91938:) 

9294, Electric Razors—Nature and Patents—Motoshaver, Inc., a cor- 
poration, engaged from September 1937 until December 1937 in the 
sale of various models of electric razors under the trade name “Moto- 
shaver” in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Motoshaver, Inc., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from using pictorial 
representations in its advertisements and advertising matter of what 
presumptively represents the actual mechanical construction of said 
products, or of any part thereof, but which picturization does not 
properly and truthfully depict such mechanical construction; repre- 
senting that its products, or any part thereof, are or is patented, 
when such is not the fact; representing that its products are the only 
streamlined electric razors on the market or are the only razors with 
streamlined design, when such are not the facts. (Oct. 22, 1938.) 

2295. Hosiery—Composition George H. Kreckman, an individual 
trading as Montgomery Hosiery Co., engaged in the business of selling 
women’s hosiery in interstate commerce, in competition with other in- 
dividuals, firms, corporations, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

George H. Kreckman, in soliciting the sale of and selling hosiery in 
interstate commerce, agreed to cease and desist from the use in his 
advertisements and advertising matter or otherwise of the word “silk” 
either alone or in connection with the word “pure” or with any other 
word or words as descriptive of hosiery which is not composed of silk, 
the product of the cocoon of the silk worm, and from the use of the 
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word “silk” in any way so as to import or imply that the hosiery to 
which said word refers is composed of silk, when such is not the 
fact. If the boot or leg of said hosiery is composed of silk, but the 
top, toe, foot, and in part the heel of said hosiery is composed of 
material other than silk, and the word “silk” is used to describe the 
silk content of said hosiery, then in that case, the word “silk” shall 
be prominently accompanied by some other word or words printed 
in type equally as conspicuous as that in which the word “silk” is 
printed so as to indicate clearly that said hosiery is not composed 
wholly of silk or so as to indicate clearly that the top, toe, foot, 
and/or heel are or is composed, in whole or in part as the case 
may be, of material other than silk. If said hosiery, or any 
part thereof, contains rayon, then in that case such fact shall be 
clearly and unequivocally disclosed by the use of the word “rayon” 
in the invoices and labeling and in all advertising matter, sales pro- 
motional descriptions or representations thereof, however dissemi- 
nated or published. If the hosiery is composed, wholly or in part, 
of rayon and the word “Bemberg” is truthfully and accurately used 
to describe the same, then in that case, the word “Bemberg” shall 
be immediately followed by the word “rayon” printed in type equally 
as conspicuous as that in which the word “Bemberg” is printed, as, 
for example, “Bemberg Rayon.” The said individual also agreed to 
cease and desist from the use in his advertising of the word “whole- 
sale” or of any other word or words of similar meaning as descrip- 
tive of the price at which said hosiery is offered for sale or sold, 
when in truth, said price is not in fact “a wholesale price” but is the 
same or substantially the same as the ordinary retail price asked of 
purchasers for like merchandise. (Oct. 22, 1938.) 

2296. Upholstery Fabrics—Composition— Joseph L. Titelbaum and 
Gustave Yuder, copartners trading under the firm name and style of 
Textile Fabric Mills, engaged in the sale and distribution of up- 
holstery fabrics in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Joseph L. Titelbaum and Gustave Yuder agreed to cease and desist 
from the use of the word “mills” as part of the trade name under 
which they offer for sale or sell their products in interstate commerce; 
and from the use in any way of the word “mills,” alone or in con- 
nection or in conjunction with any other word or words, so as to im- 
port or imply that the said Joseph L. Titelbaum and Gustave Yuder 
make or manufacture the products sold by them or that they actually 
own and operate or directly and absolutely control the plant or factory 
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in which said products are made or manufactured, when such is not 
the fact. (Oct. 22, 1938.) 

9997. Printed Cards and Stationery—Nature of Manufacture.—John 
Levy and Irving Levin, copartners, doing business under firm name 
and style of The Pride Press, engaged in the business of printing cards, 
letterheads, and other stationery, and in the sale and distribution 
thereof in interstate commerce, in competition with other partner- 
ships, firms, individuals, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

John Levy and Irving Levin, in soliciting the sale of and selling 
their products in interstate commerce, agreed to cease and desist (a) 
from describing their printing business as that of “engravers”; (b) 
from using in their advertising matter the words “engraved” and/or 
“embossed”, either alone or in connection or conjunction with the 
word “Plateless” or any other word or words, and the term “engrav,” 
either alone or in connection or conjunction with the word “craft” or 
any other word or combination of letters, as descriptive of said prod- 
ucts, so as to import or imply, or convey or tend to convey the belief 
by purchasers, that said products are made by engravers and are the 
result of making impressions from inked, engraved plates, commonly 
known to the trade and purchasing public as “engraving” or “em- 
bossing”; and (c) from representing that their raised process of print- 
ing 1s equivalent to genuine steel engraving. (Oct. 24, 1938.) 

2298. Correspondence Courses in Diesel Engineering—Individuals as In- 
stitute, Government Control, ete—F. C. Anderson and Leo Brennan, 
copartners doing business under the firm name and style of American 
Technical Institute, engaged in conducting a residence school of Diesel 
Engineering instruction and in the sale and distribution in interstate 
commerce of printed and mimeographed correspondence courses of 
nstruction in Diesel engine operation, in competition with other part- 
nerships, individuals, firms, and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

F. C, Anderson and Leo Brennan agreed, and each agreed, in 
soliciting the sale of and selling their correspondence courses of in- 
struction in Diesel engine operation in interstate commerce, to cease 
and desist from the use of the word “Institute” as part of or in connec- 
tion with their trade name, in their advertising, or in any manner 
so as to import or imply that said trade school is an institution or 
organization for the promotion of learning, philosophy, art, or science; 
from the representation that the location of said school is on “Govern- 
ment” property, in any way so as to import or imply, or have the 
capacity or tendency to cause the belief, that the same is on property 
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owned or controlled by the United States Government; from pictorial 
representation, or otherwise, that the school occupies a building so 
depicted, unless and until such be the fact; from the use in their sales- 
promotional literature and in the personal solicitations by their sales- 
men, of any and all statements and representations which may have 
the capacity or tendency to confuse, mislead, or deceive students or 
prospective students into the belief that the demand and opportunities 
for such students in the Diesel field of employment are in excess of the 
established facts. (Oct. 26, 1938.) 

2299. Electrolysis Devices—Qualities and Safety—Louis Zinberg, an 
individual, trading as “Beautiderm Company,” engaged in the business 
of selling electrolysis devices under the trade name “Beautiderm 
Midget” for home use, in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Louis Zinberg, in soliciting the sale of and selling his electrical 
devices in interstate commerce, agreed to cease and desist from stating 
or representing in advertisements and advertising matter distributed 
in interstate commerce that said devices may be self-applied with abso- 
lute safety or without harm and/or that such use of said devices will 
permanently destroy or prevent regrowth of superfluous hair, without 
at the same time qualifying such statements or representations by the 
condition that proper care and skill are necessarily used in its applica- 
tion; that the said devices are the “one method advised by physicians 
as absolutely safe” so as to import or imply that said devices constitute 
the only so-called safe method of removing superfluous hair, when such 
is not the fact. (Oct. 26, 1938.) 

2300. Chromium Plated Furniture—Qualities—William Akers, Jr., 
Co., Inc., a corporation, engaged among other things in the business 
of manufacturing chromium-plated furniture and in the sale thereof 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

William Akers, Jr., Co., Inc., agreed, in soliciting the sale of and 
selling its furniture in interstate commerce, to cease and desist from 
the use in its advertisements and advertising matter or in any other 
way of the statement “Indefinitely guaranteed against rust” or of any 
other statement or representation of similar meaning or implication, 
the effect of which is to import or imply or which may tend to convey 
the belief to purchasers that the furniture to which said statement 
refers is not liable to rust or is proof against rust, when such is not 
the fact. (Oct. 26, 1938.) 
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9301. Clothing—Free Goods.—Marvins Credit, Inc., a corporation, en- 
gaged in operating a retail store in Washington, District of Columbia, 
from which it sells, and for some time past has sold, men’s and women’s 
clothing in commerce as defined by the Federal Trade Commission Act, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

Marvins Credit, Inc., in soliciting the sale of and selling its mer- 
chandise in commerce as defined by the act, agreed to cease and desist 
from the use of the words “free” and/or “gift,” either alone or in 
connection or conjunction with any other word or words, as descrip- 
tive of alleged gift articles when in fact such articles are not given 
free but are delivered as consideration to a person or persons for 
services performed, as in bringing in new customers. (Oct. 27, 1938.) 

2302. Electric Fans—Identity—Adams & Wheelwright, Inc., a cor- 
poration, engaged in the sale, as a distributor, of electric fans in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as fet forth therein. 

Adams & Wheelwright, Inc., in soliciting the sale of and selling 
“Gaylord Air Circulator” fans in interstate commerce, agreed to 
cease and desist from the use in its advertisements or advertising 
matter of what purports to be pictorial representations of installa- 
tions of the said “Gaylord Air Circulator” fans, when in fact, said 
picturizations are not of such fans but are, in fact, illustrations of 
“Gaylord Fresh’ND-Aire” fans manufactured and sold by a com- 
petitor. The said Adams & Wheelwright, Inc., also agreed to cease 
and desist from the use in its advertising or otherwise of lists of 
what purport to be the names and addresses of purchasers or users of 
“Gaylord Air Circulator” fans when in fact, such names and ad- 
dresses are not those of purchasers or users of the “Gaylord Air 
Circulator” fans but are the names and addresses of persons or con- 
cerns who are using the “Fresh’ND-Aire” fans manufactured by 
Fresh’ND Aire Co. of Chicago, Il. (Oct. 27, 1988.) 

2303. Electric Fans—Identity.—Gaylord Co., a corporation, organ- 
ized as the successor in business to Gaylord Coin Machine Corpora- 
tion of Illinois, engaged in the business of selling electric fans under 
the trade name “Gaylord Air Circulator” in interstate commerce, in 
competition with corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 
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Gaylord Co., in soliciting the sale of and selling its “Gaylord Air 
Circulator” fans in interstate commerce, agreed to cease and desist 
from the use or from placing in the hands of others for their use of 
advertisements or advertising matter featuring or containing what 
purport to be pictorial representations of installations of said “Gay- 
lord Air Circulator” fans, when in fact, said picturizations are not 
of such fans but are, in fact, illustrations of “Fresh’ND-Aire” fans 
manufactured and sold by a competitor. The said Gaylord Co. also 
agreed to cease and desist from the use in said advertising or other- 
wise of lists of what purport to be the names and addresses of pur- 
chasers or users of “Gaylord Air Circulator” fans, when in fact, such 
names and addresses are not those of purchasers or users of the 
“Gaylord Air Circulator” fans but are the names and addresses of 
persons or concerns who are using the “Fresh’ND-Aire” fans manu- 
factured by Fresh’ND Aire Company of Chicago, Illinois. (Oct. 
27, 1938.) 

2304. Medicinal Preparations—Qualities—Welhelmine Stanley, an in- 
dividual trading as Dencker Products, engaged in the mail-order 
business of selling and distributing preparations designated “Nurse 
Dencker’s Healing Ointments,” Nos. 1 and 2, in interstate commerce, 
in competition with other individuals, firms, partnerships and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Welhelmine Stanley, in soliciting the sale of and selling the prod- 
ucts designated “Nurse Dencker’s Healing Ointments” in interstate 
commerce, agreed to cease and desist from the use in her advertise- 
ments and advertising matter of whatever kind or character or in 
any other way of statements or representations, the effect of which 
conveys or may tend to convey the belief by purchasers that the use 
of said products, or either thereof, will heal sores, ulcers, or lesions 
generally, when such is not the fact; and from the use of any and 
all statements and representations, the effect of which is to import 
or imply that said products constitute or that either thereof consti- 
tutes a competent or effective treatment, remedy, or cure for all types 
of sores, ulcers, or lesions, and/or that said products have or that 
either thereof has therapeutic value in the treatment of such hurts 
or injuries other than as a palliative agent. (Oct. 27, 1938.) 

2305. Clothing—Free Goods.—Atlanta Hub Co., a corporation oper- 
ating a number of retail clothing stores, including one in the District 
of Columbia under the trade name of “Daileys,” engaged in the sale 
and distribution of merchandise of the kind and character aforesaid 
in commerce as defined by the act, in competition with other cor- 
porations, individuals, firms and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Atlanta Hub Co., in soliciting the sale of and selling its merchan- 
dise in commerce as defined by the act, agreed to cease and desist from 
the use in its advertising of whatever kind or character, or in any 
other way, of the words “free” or “gift,” either alone or in connec- 
tion or conjunction each with the other, or with any other word or 
words, as descriptive of merchandise delivered in consideration of 
services performed or for any other consideration. Said corporation 
also agreed to cease and desist from the use of the word “free” or 
the word “gift” in any way so as to import or imply that the mer- 
chandise to which said words refer is in fact gifts or is given free or as 
gratuities, when such is not the fact. (Oct. 28, 1938.) 

2306. Lanterns—Qualities.—Turner Brass Works, a corporation, 
engaged in the business of selling lanterns, lamps, waterheaters, gas- 
oline stoves, and similar products in interstate commerce, in compe- 
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Turner Brass Works, in soliciting the sale of and selling its lan- 
terns in interstate commerce, agreed to cease and desist from stating 
or representing in its advertising matter or in any other way that 
said lanterns will produce or develop a 300-candlepower light when 
such is not the fact. Said corporation also agreed to cease and desist 
from the use of any and all statements or representations relating 
to the candle power lighting capabilities of its lanterns, the effect of 
which is to tend or which may tend to convey the belief to purchas- 
ers that the said lanterns are capable of producing light of a desig- 
nated candlepower, when in fact, the lighting capability of said 
lanterns, is exaggerated and in excess of that which said lanterns will 
produce or develop. (Oct. 28, 1938.) 

2307. Oil—Qualities—Max Wolfson, an individual, engaged in the 
preparation of an oil and in the sale thereof under the trade desig- 
nation “C, B. E. All-in-One Oil” or “All-in-One All Purpose Oil,” 
jn interstate commerce, in competition with other individuals, firms, 
partnerships and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Max Wolfson, in soliciting the sale of and selling his product in 
interstate commerce, agreed to cease and desist from the use on his 
labels or in his advertisements or advertising matter of whatever 
kind or character of statements or representations which directly 
assert or import or imply that said product, when used as directed, 
will penetrate all steel surfaces, prevent the formation of carbon or 
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remove it, increase mileage, prevent friction and stop wear, prevent 
sticky valves, work three times faster than any other oil, reduce oil 
consumption, or cause fast-moving parts to run smoother with less 
wear. Said individual also agreed to cease and desist from the use 
in any way of the words “all purpose” either alone or in connection 
or conjunction with any other word or words as descriptive of said 
product so as to import or imply that said product is adapted for 
general usage, when such is not the fact. (Nov. 1, 1938.) 

2308. Women’s Wearing Apparel—Prices and Dealer as Manufacturer.— 
Pictorial Coat & Dress Co., a corporation, engaged in the business of 
selling ladies’ wearing apparel in interstate commerce in competition 
with other corporations, individuals, firms and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Pictorial Coat & Dress Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising or printed matter of the word “wholesale,” or of 
any other word or words of similar meaning, as descriptive of the na- 
ture of its business or of the prices at which its products are sold or 
offered for sale when in fact, the said corporation is not engaged in the 
wholesale business or in selling its products at wholesale prices. The 
said corporation also agreed to cease and desist. from the use of the 
word “wholesale” in any way as descriptive of the nature of its busi- 
ness or the prices at which its products are sold or offered for sale so 
as to import or imply that its business consists in the sale of its prod- 
ucts at prices which the retailer would pay for the same merchandise, 
when such is not the fact. Said corporation also agreed to cease and 
desist from stating or representing in its advertising matter or other- 
wise that it has a “factory” at Brooklyn, New York, when such is not 
the fact, and from the use of the word “factory” or the statement “buy 
direct” or of any other word or words or statement of similar mean- 
ing so as to import or imply that the said corporation makes or manu- 
factures the products sold by it or that it actually owns and operates 
or directly and absolutely controls the factory or factories in which its 
products are made or manufactured, when such is not the fact, (Nov. 
7, 1988.) 

2309. Poultry Remedy—Unique Nature, Tests, and Qualities—Ramson 
Chemical Co., engaged in the sale and distribution of a product desig- 
nated “Coc-ci-tox”, represented as a poultry remedy, in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 
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Ramson Chemical Co., in soliciting the sale of and selling its product 
“Coc-ci-tox” in interstate commerce, agreed to cease and desist, in its 
advertising matter or in any other way, from representing that “Coc- 
ci-tox”—is the “only preventive” obtainable that actually kills the 
coccidia organisms; has passed “rigid tests” of Departments of Agri- 
culture, or of any other authorities, when such tests were mere labora- 
tory experiments; or has passed tests described in any other way so as 
to import or imply, or tend to cause the belief that practical tests of 
flocks were made under controlled conditions, when such is not the 
fact; prevents loss of life through coccidiosis, until so demonstrated 
by controlled tests; assures continuous gains at less cost, or profitable 
egg production; or brings about maturity at an earlier date; or lowers 
the number of culls, or labor and management costs; or guarantees 
longer life with less replacement; or in any other way will affect the 
health of the flock or the prosperity of its owner without specifically 
and accurately setting forth under what conditions said treatment will 
be effective, and then only when such results have been proven through 
reliable scientific investigation by controlled tests. The said Ramson 
Chemical Co. also agreed to cease and desist from the use of any and 
all statements or representations concerning additional properties or 
value of said product which are in excess of what can be accomplished 
by the use of said product; and from the use of any and all claims and 
assertions which do not truthfully represent and describe the product 
offered by it for sale in interstate commerce, or the results which may 
be obtained from the use thereof. (Nov. 7, 1938.) 

2310. Monuments and Tombstones—Qualities and Guarantees.—Asa L. 
Wooten, trading as United States Marble & Granite Co., engaged 
in the sale of marble and granite monuments, tombstones, and mark- 
ers in interstate commerce, in competition with other individuals, 
firms, corporations, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Asa L. Wooten, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use in 
ig printed ee advertising matter, or in any other way, of the word 

everlasting,” or ule words “good for all time,” “age enduring,” “to 
last for all time,” or any other words of similar meaning, so as to 
import or imply that the monuments and markers to which said 
word or words refer will last forever or throughout long periods of 
time beyond their provable capacity of endurance; and from desig- 
nating his trade warranty and money-back agreement as a “Gold 
Bond of Guarantee,” or otherwise describing or referring to such 
covenant in a manner so as to import or imply that such agreement 
is supported by a gold fund or any other fund or asset set aside for 
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the purpose or assuring the fulfillment of the terms thereof. (Noy. 
7, 1938.) 

2311. Tobacco Products—Unique Nature, Prices, Free Goods, etc.— 
W. H. Moberly, an individual, trading as Pete Moberly and as Green 
River Tobacco Co., engaged in the purchase and manufacture of 
tobacco and tobacco products and in the sale and distribution thereof 
in interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair meth- 
ods of competition as set forth therein. 

W. H. Moberly, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from representing 
that he handles or sells “all brands” of cigarettes, cigars, and/or 
tobacco, or any number thereof in excess of the facts; that only in 
his products are to be found the natural flavor, mildness, and/or cool- 
ness of tobacco; that his prices are wholesale prices, when such is 
not the fact; that there is no tax levied against his products sold 
through the mails or otherwise; that his supplies are bought from 
factories or concerns that have quit business, when such is not the 
fact; that his cigars never have a chance to dry out in jobbers’ stocks, 
so long as he is himself a jobber; that any article offered as “free,” 
when the cost thereof is included in the purchase price of some other 
article bought; or that a trial offer is “free” where conditioned upon 
a money-back agreement, or upon the payment of any money or the 
rendering of any service by the purchaser before receipt of the goods. 
That said W. H. Moberly further agreed to cease and desist from 
the use of the statement, “From our factory in Tampa, Florida,” or 
any other statement importing or implying that he owns, operates, or 
controls any factory other than his plant at Owensboro, Ky., unless 
and until such be the fact. (Nov. 7, 1938.) 

2312. Women’s Coats—Composition—Raymond G. Kinsler and Her- 
man G. Kinsler, copartners trading under the firm name and style 
of M. G. Kinsler Co., engaged in the business of manufacturing 
women’s coats and in the sale thereof in interstate commerce, in 
competition with other partnerships, individuals, firms, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Raymond G. Kinsler and Herman G. Kinsler, in soliciting the sale 
of and selling products in interstate commerce, agreed and each of 
them agreed, to cease and desist. from the use on their brands, labels, 
or otherwise, of the statement “100% Pure Camels Hair,” either alone 
or together with the word “Guaranteed,” or with any other word or 
words, as descriptive of a product not composed 100 percent of pure 
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camel’s hair; and from the use of this or any other statement, the 
effect of which tends or may tend to convey the belief to purchasers 
that the product referred to is composed 100 percent of camel’s hair, 
when such is not the fact. 

The said copartners further agreed, and each agreed, to cease and 
desist from branding, labeling, selling, or offermg for sale any prod- 
uct composed of a mixture of fibers or substances including an ascer- 
tainable proportion of rayon without full and nondeceptive disclosure 
of the rayon content thereof. (Nov. 8, 1938.) 

9313. Flour and Allied Products—Lottery Scheme.—Nebraska Consolli- 
dated Mills Co., a corporation, engaged in the business of manufac- 
turing flour and allied products and in the sale thereof to wholesale 
and retail grocers and others in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Nebraska Consolidated Mills Co., in soliciting the sale of and sell- 
ing its products in interstate commerce, agreed to cease and desist 
from. the use of any scheme, plan or method of sale or of promoting 
the sale of said product which involves the use of any gift enterprise, 
lottery or any scheme of chance whereby an article or thing of 
value is given as a prize or premium ior or in consideration of the 
purchase of any other article. (Noy. 8, 1938.) 

2314. Knitting Yarns—Composition—Joseph Keller, an individual 
trading as F. & K. Yarn Co., engaged in the business of selling knit- 
ting yarns in interstate commerce, in competition with other indi- 
viduals, firms, partnerships, and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Joseph Keller, in soliciting the sale of and selling yarns in interstate 
commerce, agreed to cease and desist from using the word “silk,” or 
the word “crepe” or any other silk-connoting word, either alone or in 
connection or conjunction with any other word or words, as descriptive 
of yarns not composed of silk; and from selling or offering for sale any 
product made of rayon without disclosure of the fact that the material 
of which said product is composed is rayon, made clearly and un- 
equivocally in the invoices and labeling and in all advertising matter, 
sales-promotional descriptions, or representations thereof, however 
disseminated or published; from branding, labeling, selling, or offer- 
ing for sale any product composed of a mixture of fibers or substances 
including an ascertainable proportion of rayon without full and non- 
deceptive disclosure of the rayon content thereof. (Nov. 9, 1988.) 
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2315. Hosiery—Composition.—Triangle Hosiery Co., a corporation, 
engaged in the business of manufacturing hosiery and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Triangle Hosiery Co., in soliciting the sale of and selling its hosiery 
in interstate commerce, agreed to cease and desist from the use on its 
labels, tags, transfers, or otherwise of the word “Woolywarm” as 
descriptive of hosiery not composed of wool, and from the use of the 
word “wool” in any way so as to import or imply that the hosiery 
referred to is made of wool when such is not the fact; of the word 
“Wool” as descriptive of a fibre content in a mixed fabric where the 
wool content does not exceed 5 percent by weight, unless the known 
percentage thereof be given, as, for example, “5% Wool”; of 
the word “Silktone” or the word “Crepetone” as descriptive of hosiery 
not composed of silk, and from the use of such words, or either thereof, 
or of any other silk-connoting term so as to import or imply that the 
hosiery referred to is made of silk when such is not the fact. If the 
word “Crepetone” is used properly to designate the type of weave or 
construction of a rayon product, such word shall be immediately ac- 
companied by the word “Rayon” in type equally conspicuous, as, for 
example, “Crepetone Rayon”; of the words “Rayon and Silk” as 
descriptive of hosiery not composed throughout of the fibres specified, 
or as descriptive of hosiery, the top, heel, and toe of which are com- 
posed of cotton or a material other than a mixture of rayon and silk; 
of the word “silk” either alone or in connection with the words “Rayon- 
Acetate” or otherwise as descriptive of hosiery which contains no silk; 
and from the use of the word “Acetate” as descriptive of a rayon prod- 
uct, or any part thereof, unless the said word “acetate” be immediately 
followed by the word “rayon” in equally conspicuous type, as, for 
example “Acetate Rayon.” If the words “Acetate Rayon” are used 
properly to describe the boot or leg of hosiery having a top, heel, and 
toe composed of cotton or other material then in such case, it shall 
be made clearly to appear, by suitable words or phraseology, that 
such hosiery is not composed throughout of acetate rayon; of the word 
“Amatwist” to designate a rayon product; or otherwise to offer for sale 
or sell a rayon product without disclosure of the fact that the mate- 
rial of which such product is composed is rayon, made clearly and 
unequivocally in the invoices and labeling and in all advertising mat- 
ter, sales promotional descriptions, or representations thereof however 
disseminated or published. (Nov. 10, 1938.) 
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2316. Women’s Blouses and Dresses—Composition.—National Blouse 
Corp., engaged in the business of manufacturing women’s blouses and 
dresses and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

National Blouse Corp., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertising matter, on its tags or labels, or in any other way, 
of either the word “taffeta”, “crepe”, or “velvet” or the words “pure 
dye”, or of any other silk-connoting word or words as descriptive 
of products not composed of silk, the product of the cocoon of the 
silkworm; and from the use of the said silk-connoting words, or any 
thereof, so as to import or imply that the products to which said 
word or words refer are composed of silk, when such is not the fact. 
If either the word “taffeta”, “crepe”, or velvet”? is used to properly 
describe the type of weave or construction of a rayon fabric, then in 
such case, the said word shall be immediately accompanied by the 
word “rayon” printed in type equally as conspicuous as that in which 
the word “taffeta”, “crepe”, or “velvet” is printed so as to indicate 
clearly that said product is composed of rayon, as, for example, 
“Rayon Taffeta”, “Rayon Crepe”, “Rayon Velvet”. If either the 
word “celanese” or “acetate” is used to designate a product composed 
of rayon, such word shall be immediately accompanied by the word 
“rayon” printed in type equally as conspicuous as that in which the 
word “celanese” or “acetate” is printed so as to indicate clearly that 
said product is rayon, as, for example, “Celanese Rayon”, “Acetate 
Rayon”. The said corporation further agreed to cease and desist 
from selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which said product is com- 
posed is rayon made clearly and unequivocally in the invoices and 
labeling and in all advertising matter, sales promotional descriptions, 
or representations thereof however disseminated or published. (Nov. 
17, 1938.) 

2317. Overcoats and Topcoats—Unique Nature and Composition. Baker 
Clothes, Inc., a corporation, engaged in the manufacture of over- 
coats and topcoats and in the sale and distribution thereof in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Baker Clothes, Inc., in soliciting the sale of and selling its mer- 
chandise in interstate commerce, agreed to cease and desist from 


STIPULATIONS 1551 


representing (a) that genuine Tyrolean Loden cloth is offered ex- 
clusively by Baker Clothes, Inc., when such is not the fact; (6) that 
the water in the Tyrol gives the Tyrolean Loden cloth any peculiar 
or distinctive qualities that defy imitation, or otherwise; and (e) that 
the Loden fabrics used and sold by Baker Clothes, Inc., are made 
wholly and entirely of Tyrolese wool when the same contain any 
wools other than that of the sheep in the Tyrolean Alps. (Nov. 18, 
1938.) 

2318. Fabrics—Composition.—Cohn-Hall-Marx Co., a corporation, 
engaged in the business of manufacturing fabrics and in the sale 
thereof in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Cohn-Hall-Marx Co., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from the use (1) of 
the word “Satin” or “Crepe” or “Pure Dye” or “Taffeta” or any 
other silk-connoting word as descriptive of fabrics not composed of 
silk, the product of the cocoon of the silkworm; (2) of the said words 
“Satin,” “Crepe,” “Pure Dye,” “Taffeta,” or any other silk-connoting 
word or in any way so as to import or imply that the fabrics to which 
said words, or any thereof, refer are composed of silk, when such is 
not the fact. If the word “Crepe” or the word “Taffeta” is used to 
properly describe the type of weave or construction of a rayon fabric, 
then in such case, the word “Crepe” or the word “Taffeta” shall be 
immediately accompanied by the word “Rayon” printed in type 
equally as conspicuous as that in which the word “Crepe” or the word 
“Taffeta” is printed so as to indicate clearly that said product is in 
fact rayon as, for example, “Rayon Crepe” or “Rayon Taffeta.” 

The said corporation also agreed to cease and desist from the use 
of the word “Celanese” or the words “Gros De Londre”, or “Cohama 
Moire” as a trade name or designation for or as descriptive of rayon 
products, unless the term “Rayon” is set forth as a part of and in 
immediate connection with such name, designation, or description and 
‘with at least equal conspicuousness, prominence, and emphasis. 

Said corporation further agreed to cease and desist from selling or 
offering for sale any product made of rayon without disclosure of 
the fact that the material of which said product is composed is rayon, 
made clearly and unequivocally in the invoices and labeling and in 
all advertising matter, sales promotional descriptions, or representa- 
tions thereof however disseminated or published. 

The said corporation further agreed to cease and desist from the 
use of the word “Linen” either alone or in connection with any other 
word or words as descriptive of products not composed of flax fibers; 
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and from the use of the word “Linen” in any way so as to import or 
imply that the products to which said word refers are composed of 
linen when such is not the fact. (Nov. 18, 1988.) 

2319. Men’s Hosiery—Composition.— Wiggin S. Gilman, an individual 
trading as Gilman Hosiery, engaged in the busmess of manufacturing 
men’s hosiery and in the sale thereof in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Wiggin S. Gilman, in soliciting the sale of and selling hosiery in 
interstate commerce, agreed to cease and desist from the use on brands, 
labels, or otherwise, of the statement or representation “Pure Wool— 
Lisle Lined” as descriptive of hosiery not composed of pure wool, or 
faced or surfaced with pure wool, or lined with lisle; and from the 
use of this or any other statement or representation, the effect of 
which tends or may tend to convey the belief to purchasers that the 
hosiery referred to is composed of a distinct layer of wool and/or a 
separate layer or lining of lisle, when such is not the fact. The said 
individual also agreed to cease and desist from the use of the word 
“Cashmere”, either alone or in connection or conjunction with the 
word “Finish”, or with any other word or words, or in any way, so 
as to import or imply that the hosiery so referred to is composed of or 
contains cashmere wool, when such is not the fact. The said indi- 
vidual further agreed to cease and desist from branding, labeling, 
selling, or offering for sale any product composed of a mixture of 
fibers or substances including an ascertainable proportion of rayon 
without full and nondeceptive disclosure of the rayon content thereof. 
The said individual further agreed to cease and desist from stating 
or representing in any manner whatsoever that hosiery offered for sale 
or sold by him is unshrinkable, when such is not the fact. (Nov. 
21, 1938.) 

2320. Men’s Hosiery—Composition—Howard R. Townsend, George J. 
Stricker, and John Cohen, copartners trading under the firm name 
and style of Townsend, Stricker & Co., engaged in the business of - 
selling men’s hosiery in interstate commerce, in competition with 
other partnerships, firms, individuals, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Howard R. Townsend, George J. Stricker, and John Cohen, agreed 
and each agreed, in soliciting the sale of and selling hosiery in inter- 
siriteynomiaened, to cease and desist from the use of the word “Cash- 
indi ideweeesnopshenigioe ion esi pe esa ee 

) words, or In any way, so as to 
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import or imply that the hosiery referred to is composed of or 
contains cashmere wool, when such is not the fact. The said co- 
partners further agreed, and each agreed, to cease and desist from 
branding, labeling, selling, or offering for sale any product com- 
posed of a mixture of fibers or substances including an ascertainable 
proportion of rayon without full nondeceptive disclosure of the 
rayon content thereof. The said copartners further agreed, and each 
agreed, to cease and desist from stating or representing in any man- 
ner whatsoever that the hosiery offered for sale or sold by them is 
unshrinkable, when such is not the fact. (Nov. 21, 1938.) 

2321. Hosiery—Composition—Rollins Hosiery Mills, Inc., a corpora- 
tion, engaged in the business of manufacturing hosiery and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Rollins Hosiery Mills, Inc., in soliciting the sale of and selling its 
hosiery in interstate commerce, agreed to cease and desist from the 
use in its catalogs, on its labels, tags, transfers, or otherwise, of the 
word “Silk” either alone or in connection with the words “Pure 
Thread” or with any other word or words as descriptive of hosiery 
not composed of silk; and from the use of the word “Silk” in any 
way so as to import or imply that the hosiery referred to is composed 
wholly of silk, when such is not the fact. If the leg or boot of the 
hosiery is properly represented as “Silk” but the top, heel, and toe 
are composed of other material, then the word “Silk” shall be imme- 
diately accompanied by suitable phraseology, in type equally con- 
spicuous, indicating clearly that such designation does not apply to 
the top, heel, and toe. Said corporation also agreed to cease and 
desist from the use of the words “Silk and Rayon” as descriptive of 
hosiery which is not composed throughout of a mixture of the named 
fabrics or as descriptive of hosiery, the top, heel, and toe of which 
are composed of cotton or of a material other than a mixture of silk 
and rayon. If the words “Silk and Rayon” are used to accurately 
describe the fibers of which said hosiery, or any part thereof, is made, 
the fibers shall be named in the order of their predominance by 
weight and with equal conspicuousness as, for example, “Rayon and 
Silk”, where the rayon predominates. (Nov. 25, 1938.) 

2322. Hosiery—-Composition.—Cooper Wells and Co., a corporation, 
engaged in the business of manufacturing hosiery and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 
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Cooper Wells and Co., in soliciting the sale of and selling its hosiery 
in interstate commerce, agreed to cease and desist from the use on 
transfers, branding, or otherwise marking said products of the word 
“silk” as descriptive of hosiery or the surface or of any other desig- 
nated part thereof which is not composed wholly of silk; and from the 
use of the said word “silk” in any way so as to import or imply that 
said hosiery, its surface, or any designated part thereof, is composed 
wholly of silk, when such is not the fact; of the words “pure silk sur- 
face” so as to import or imply that the hosiery referred to has an orna- 
mental facing or surface of pure silk over a fabric other than pure 
silk, when such is not the fact; of the words “silk and rayon” or “rayon 
and silk” in any way as descriptive of hosiery which is not composed 
throughout of the named fabrics and from the use of the words “silk 
and rayon” in any way so as to import or imply that the silk content 
is equal to or is greater than the content of rayon, when such is not the 
fact. In a mixed fabric, where the fibers are designated, they shall be 
named in the order of their predominance by weight; of the word 
“silk” or the words “rayon silk” or “silk and rayon” as descriptive of 
hosiery not composed throughout of the fiber or fibers specified, or as 
descriptive of hosiery the top, heel, and toe of which are composed of 
other material. If the boot or leg of the hosiery is properly repre- 
sented as “silk” or “rayon and silk” or “silk and rayon”, but the top, 
heel, and toe are composed of other material, then the said quoted word 
or words shall be immediately accompanied by suitable phraseology, 
in type equally conspicuous, indicating clearly that such designation 
does not apply to the top, heel, and toe; of the word “Englo” as descrip- 
tive of the rayon content of hosiery, unless the said word is immediately 
accompanied by the word “rayon” printed in type equally conspicuous, 
as, for example, “Englo Rayon”. The said corporation further agreed 
to cease and desist from the selling or offering for sale any product 
made of rayon without disclosure of the fact that the material of which 
said product is composed is rayon made clearly and unequivocally in 
the invoices and labeling and all advertising matter, sales promotional 
descriptions, or representations thereof however disseminated or 
published. (Nov. 25, 1988.) 

2323. Stamp Albums and Philatelic Accessories—Patents.—Elbe File & 
Binder Co., Inc., a corporation, engaged in the business of selling 
stamp albums, philatelic accessories, so-called exactogauges and other 
similar products in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist. from the alleged 
unfair methods of competition as set forth therein. 

Elbe File & Binder Co., Inc., agreed to cease and desist from the use 
of the symbol “© U. S. Pat. Off.” or of any other similar representa- 
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tion in connection with the advertising or sale of its products in inter- 
state commerce, the effect of which is to convey the belief to purchasers 
or which imports or tends to import or imply that the products referred 
to are the subject matter of a copyright or patent issued by the United 
States Library of Congress or the United States Patent Office to the 
said Elbe File & Binder Co., Inc., or over which the said corporation 
exercises control, and/or that the right to reproduce or make, vend, 
and sell said products is vested, by virtue of such purported copyright 
or U. S. Patent, exclusively in the said corporation, when such is not 
the fact. (Nov. 25, 1938.) 

2324. Men’s Hosiery—Composition.—Peerless Hosiery Mills, Inc., a 
corporation, engaged in the business of manufacturing men’s hosiery 
and in the sale thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Peerless Hosiery Mills, Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
stating or representing that said products are composed of fibers in 
any designated proportion, when such is not the fact. If disclosure 
is made of mixed-fiber content, each constituent fiber thereof shall 
be named in the order of its predominance by weight, as, for example, 
“Silk and Wool,” where the silk prevails. From using the state- 
ment “Genuine Irish Linen Reinforced,” or any other statement of 
similar meaning, as descriptive of a product, so as to import or imply 
that such product is composed of linen or of a predominating content 
of linen fiber reinforced by some other fiber, when such is not the 
fact. From designating a fiber, as “Rayon,” as purportedly de- 
scriptive of a product not composed throughout of such fiber; or as 
descriptive of hosiery, the top, heel, and toe of which are composed of 
other material. If the boot or leg of the hosiery is properly repre- 
sented as “Rayon” but the top, heel, and toe are composed of other 
materials, then the word “Rayon” shall be immediately accompanied 
by suitable phraseology, in type equally conspicious, indicating 
clearly that such designation does not apply to the top, heel, and toe. 
Said corporation further agreed to cease and desist from selling or 
offering for sale any product made of rayon without disclosure of the 
fact that the material of which said product is composed is rayon, 
made clearly and unequivocally, in the invoices and labeling and in 
all advertising matter, sales-promotional descriptions, or representa- 
tions thereof, however disseminated or published. (Nov. 25, 1938.) 

2325. Men’s Hosiery—Composition.—Crescent Knitting Co., a corpo- 
ration, engaged in the business of manufacturing men’s hosiery and 
in the sale and distribution thereof in interstate commerce, in compe- 
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tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Crescent Knitting Co., in soliciting the sale of and selling its 
hosiery in interstate commerce, agreed to cease and desist from the 
use on its brands, labels, transfers, or otherwise: of the names of 
designated fibers, as “Cotton, Rayon, Silk,” as purportedly descrip- 
tive of products not composed throughout of all such fibers; or as 
descriptive of hosiery, the top, heel, and toe of which are composed 
of other materials. If the boot or leg of the hosiery is properly 
represented as “Cotton, Rayon, Silk,” but the top, heel, and toe are 
composed of other materials, then the words “Cotton, Rayon, Silk” 
shall be immediately accompanied by suitable phraseology, in type 
equally conspicuous, indicating clearly that such designation does not 
apply to the top, heel, and toe; of the word “Wool” as descriptive 
of a product or in any way so as to import or imply that the said 
product is composed of wool, either in whole or in substantial part, 
when such is not the fact. If the product has a known wool, rayon, 
or other fiber content of 5 percent or less by weight, and the name of 
such fiber is used to describe such content, then in such case the fiber 
named shall be immediately accompanied by suitable disclosure of 
the amount thereof actually present in said product, as for example, 
“3% wool,” “5% Rayon”; of the word “Acetate” as descriptive of the 
rayon content of a product unless the said word is immediately ac- 
companied by the word “Rayon” printed in type equally conspicuous 
with the word “Acetate” as, for example, “Acetate Rayon.” The 
said corporation further agreed to cease and desist from selling or 
offering for sale any product made of rayon without disclosure of 
the fact that the material of which said product is composed is rayon, 
made clearly and unequivocally in the invoices and labeling and in 
all advertising matter, sales promotional descriptions, or representa- 
tions thereof however disseminated or published. (Nov. 25, 1938.) 

2326. Wind Chargers for Production of Electricity—Free Goods and Spe- 
cial Prices.—Parris-Dunn Corp., engaged in the business of manufac- 
turing wind chargers for the production of electricity and the charg- 
ing of farm radio and house-lighting batteries by means of a wind- 
mill device, and in the sale of such products under the designation 
“Hy-Tower” or “Lo-Tower”, according to height, in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Parris-Dunn Corp., in soliciting the sale of and selling its products 
in interstate commerce, agreed to cease and desist from stating or 
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representing in its advertisements or advertising matter that a wind 
charger will be given free, when in fact, said product is not given 
free or as a gratuity, but procurement thereof is obtainable only for 
a consideration, either of money or of services to be performed, as for 
example, in the sale of other products; from the use of the word 
“special” either alone or in connection with any other word or words 
or In any way as descriptive of the price asked for a product, when 
in fact, such price is not special but is the customary and usual 
price asked for said product in the ordinary course of business. 
(Nov. 26, 1938.) 

2327. Sea Food—Nature.—Giant Food Shopping Center, Inc., a cor- 
poration, engaged in the business of operating retail food stores or 
shopping centers having departments from which it sells and has sold 
fish or sea food in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Giant Food Shopping Center, Inc., in soliciting the sale of and 
selling its food fish in commerce as defined by the act, agreed to cease 
and desist from the use in its.advertisements and advertising matter 
of whatever kind or character of the word “lobster” as descriptive 
of a species of food fish other than that known as lobster; and from 
the use of the said word “lobster” either alone or in connection with 
any other word or words so as to import or imply or the effect of 
which is to convey or tend to convey the belief to purchasers that 
the food fish so referred to is that species known as lobster, of the 
genus Homarus, when such is not the fact. (Nov. 28, 1938.) 

2328. Men’s Hosiery—Composition.— Robert T. Amos, an individual 
trading as Amos Hosiery Mills, engaged in the business of manu- 
facturing men’s hosiery and in the sale and distribution thereof in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Robert T. Amos, in soliciting the sale of and selling hosiery in 
interstate commerce, agreed to cease and desist— 

(1) From the use, as a stamp or brand or otherwise to designate 
said hosiery, of the designation “Silk—Rayon,” either alone or in 
connection or conjunction with any other word or words, as pur- 
portedly descriptive of hosiery not composed throughout of such 
fibers, or as descriptive of hosiery, the top, heel, and toe of which are 
composed of other material. If the boot or leg of hosiery is com- 
posed. of a combination of rayon and silk, each in substantial quan- 
tity, but the top, heel, and toe of such hosiery are composed of other 
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material, and if the words “Rayon” and “Silk” are used to describe 
such rayon and silk content, then such descriptive words shall be 
arranged in the order of their predominance by weight, beginning 
with the largest single constituent, and shall be also immediately ac- 
companied by suitable words or phraseology, in type equally con- 
spicuous, indicating clearly that such designation does not apply to 
the top, heel, and toe. 

(2) From the use of the word “celanese,” as descriptive of the 
rayon-fiber content of hosiery, unless the word “rayon” is set forth 
in immediate conjunction therewith and with at least equal prom- 
inence, conspicuousness, and emphasis; as, for example, “Celanese 
Rayon.” 

(3) From the use of the word “wool” in connection with the words 
“eotton and rayon,” or with any other word or words, as descriptive 
of hosiery not containing wool in substantial part; and from the use 
of the word “wool,” as descriptive of hosiery containing wool mixed 
with other fibers, in any way which, due to its being disproportion- 
ately enlarged or otherwise overemphasized, tends or may tend to 
convey the belief to purchasers that a greater proportion of such 
overemphasized fiber is present than is in fact true. If the hosiery 
is composed of a mixture of fibers, as cotton and rayon, and of wool 
in a known amount of five percent by weight or less, and the word 
“wool” is used to refer to such known wool content, then, in such 
case, the word “wool” shall be immediately accompanied by suitable 
disclosure of the amount of wool actually present in said hosiery 
and also by the names of the other content fibers, arranged in the 
order of their predominance by weight and printed in type equally 
as conspicuous as that in which the word “wool” is printed; as, for 
example, “Cotton, Rayon & 3% wool.” (Nov. 29, 1988.) 

2329. Hair-Waving Materials—Success, Use, and Dealer as Manufac- 
turer.—Societe Coiffure, Inc., a corporation, engaged in the business 
of selling hair-waving materials, including a preparation designated 
“Beauty Wave,” in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Societe Coiffure, Inc., in soliciting the sale of and selling its “Beauty 
Wave” preparation in interstate commerce, agreed to cease and desist 
from the use in its advertisements and advertising matter or other- 
wise of statements or representations to the effect that its preparation 
has been sold by Gimbels of New York or by any other concern in 
any designated quantity during a specified period of time, or that 
satisfied users of its preparation number hundreds of thousands, or 
that said preparation has been used by glamorous movie stars, hee 
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such are not the facts. The said Societe Coiffure, Inc., also agreed 
to cease and desist from the use in its advertising matter of the words 
“Manufacturers of” or otherwise to represent that it makes or manu- 
factures its “Beauty Wave” preparation or that it actually owns and 
operates or directly and absolutely controls the plant or factory in 
which said preparation is made or manufactured. (Dec. 2, 1988.) 

2330. Men’s Clothing—Composition and Nature of Manufacture.— 
Harper Manufacturing Co., Inc., a corporation, engaged in the busi- 
ness of manufacturing men’s clothing, including suits, and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Harper Manufacturing Co., Inc., in offering for sale and selling 
clothing in interstate commerce, agreed to cease and desist from 
stating or representing, either directly or through salesmen or agents’ 
that orders for garments will be filled with merchandise identical in 
quality and of the same style and pattern as that ordered by the 
customer, unless such statements or representations are fulfilled; that 
said garments will be made to the customer’s individual measure or 
made-to-order, when such is not the fact; that the customer will be 
afforded an opportunity to examine and try on the garment before 
payment of the balance due thereon, when in fact such opportunity 
is not given. (Dec. 2, 1938.) 

2331. Men’s Clothes—Composition—Leonard Custom Tailors Co., a 
corporation, engaged in the sale of men’s clothes, both under its cor- 
porate name and under the trade name “Avon Park Clothes,” in 
interstate commerce, in competition with other corporations, individu- 
als, firms, and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Leonard Custom Tailors Co., in soliciting the sale of and selling its 
suits in interstate commerce, agreed to cease and desist from the use 
of the word “worsted,” either alone or in connection with the word 
“tropical,” or with any other word or words, as descriptive of suits 
not composed of wool. If the said product is composed in substantial 
part of wool and in part of other material, and the word “worsted” 
is properly used as descriptive of such wool content, then in such 
case the word “worsted” shall be immediately accompanied by some 
other word or words, printed in equally conspicuous type, so as to 
indicate clearly that said product is not composed wholly of worsted 
but is composed in part of other material. The said corporation also 
agreed to cease and desist from branding, labeling, selling, or offering 
for sale any product composed of a mixture of fibers or substances, 
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including an ascertainable proportion of rayon, without full and non- 
deceptive disclosure of the rayon content thereof. The said corpo- 
ration further agreed to cease and desist from the use of the words 
“bench made” as descriptive of suits not made entirely by hand. 
(Dec. 2, 1938.) . 

2332. Concrete Burial Vaults—Qualities—Frank S. Reyner and 
Franklin W. Reyner, copartners, trading as Reyner & Son and as The 
Iowa Waterproof Cement Burial Vault Co., engaged in the business 
of manufacturing concrete burial vaults and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other part- 
nerships, firms, individuals, and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Frank S. Reyner and Franklin W. Reyner, in soliciting the sale 
_of and selling their products in interstate commerce, agreed to cease 
and desist— 

(a) From using the word “waterproof” in their trade name, or in 
any other way, so as to import or imply that the burial vaults sold 
by them are effective in preventing water from entering into or 
permeating such vaults under the conditions of use; 

(6) From representing that their vaults are water-repelling, in 
any manner, so as to import or imply that the vaults will effectively 
repulse or resist the entrance of water under all conditions and 
without limitation as to time; and 

(c) From representing that concrete burial vaults mean “service 
through the centuries” or using any other statements or representa- 
tions importing or implying, or having the tendency to cause the 
belief, that such vaults will last unimpaired for centuries or any 
equivalent period of time. (Dec. 2, 1988.) 

2333. Suits and Overcoats—Nature of Manufacture, Composition, and 
Free Goods.—Louis Goldstein, an individual trading as Glen Park 
Clothes Co., Kentworth Clothes Co., and James Carroll Co., engaged 
in the business of selling clothes, as suits and overcoats, in interstate 
commerce, in competition with other individuals, firms, corporations, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Louis Goldstein, in soliciting the sale of and selling suits and over- 
coats in interstate commerce, agreed to cease and desist from stating 
or representing, either directly or through salesmen that the cloth- 
ing ordered by the customer will be made to measure or order or 
custom-made or tailor-made, when such is not the fact; that orders 
for clothing will be filled with merchandise equal in quality to or of 
the same material, color, and style as that displayed in the sample 
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swatches, selected, and ordered by the customer; when such is not 
the fact; that an extra pair of pants will be furnished the customer 
“free” of charge, when such are not the facts. (Dec. 5, 1938.) 

2334. Correspondence Courses in Diesel Engines—Employment Opportu- 
nities and Earnings.—Jourden Diesel Schools, Inc., a corporation, en- 
gaged in the business of selling and distributing printed and mimeo- 
graphed correspondence courses of instruction concerning Diesel en- 
gines, in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Jourden Diesel Schoois, Inc., in soliciting the sale of and selling its 
correspondence courses in interstate commerce, agreed to cease and 
desist— 

(w) From overstating and misrepresenting the demands and op- 
portunities for employment in the Diesel field, and from making any 
representations the effect of which is to convey the belief that the 
opportunities for those who take the course sold by Jourden Diesel 
Schools, Inc., exceed the facts; 

(6) From using in its advertising matter, or in personal solicita- 
tions by salesmen, overstatements or misrepresentations as to the 
actual earning power or probable salaries, advancement, promotions, 
or future security of its graduates and students; 

(¢) From representing that it finds employment for its graduates 
when such is not the fact; 

(d) From representing that General Motors or any other concern 
is about to build Dieselized automobiles when such is not the fact ; 

(e) From representing that the Diesel industry has “limitless pos- 
sibilities,” or is “sweeping the world,” or “revolutionizing the power 
and transportation fields,” or “replacing all other forms of power in 
all branches of industry,” or “creating millions of jobs,” or “speed- 
ing up the earnings of men all over the world;” or that there is a 
“shortage of capable men who know and understand Diesel,” or that 
“the world is urgently calling for trained men to fill positions created 
by the demand for Diesel Power ;” 

(7) From representing, either directly or indirectly, that any per- 
son, though lacking in proper education, experience or aptitude, can 
become a competent and expert Diesel man by taking its course of 
instruction. (Dec. 8, 1938.) 

2335. Upholstery Fabrics—Dealer as Manufacturer—Kornella Mills, 
Inc., a corporation, engaged in the sale in interstate commerce of 
upholstery fabrics manufactured by various manufacturers in differ- 
ent States of the United States, in competition with other corpora- 
tions, individuals, firms, and partnerships, likewise engaged, entered 
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into the following agreement to cease and desist from the alleged un- 
fair methods of competition as set forth therein. 

Kornella Mills, Inc., in soliciting the sale of and selling upholstery 
fabrics in interstate commerce, agreed to cease and desist from the 
use of the word “Mills” as part of or in connection or conjunction 
with its corporate or trade name and from the use of the word “Mills” 
in any way so as to import or imply or which tends or may tend to 
convey the belief to purchasers that the said Kornella Mills, Inc., 
makes or manufactures the products sold by it or that it actually 
owns and operates or directly and absolutely controls the mills or 
factory in which said products are manufactured. (Dec. 8, 1938.) 

2336. Books—Securing Customers’ Signatures Wrongfully.—Lewis His- 
torical Publishing Co., a corporation, and its subsidiary, American 
Historical Society, Inc., a corporation, engaged in the business of 
publishing books containing histories of localities, as States, counties, 
and the like, and of biographies of persons living in or associated 
with such localities. Among the books published by Lewis Histor- 
ical Publishing Co. are “Dayton History,” “New York State His- 
tory,” “Staten Island History,” “Colonial & Revolutionary Families 
of Pennsylvania.” American Historical Society, Inc., has published 
volumes on “Pittsburgh History,” “Rhode Island History,” “Tennessee 
History,” “History of Essex County, Massachusetts,’ and others. 
The said corporations sold their books in interstate commerce in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Lewis Historical Publishing Co. and American Historical Society, 
Inc., in connection with soliciting the sale of and selling subscriptions 
to publications or to forthcoming publications, agreed to cease and 
desist from stating or representing, either directly or through their 
or its salesmen or agents, to subscribers or prospective subscribers 
that the paper which the subscriber is asked by the agent to sign is, 
when so signed, other than a contract and/or is mere authorization 
to the corporation to print a sketch or an account of the life of the 
subscriber or a deceased relative of the subscriber in a forthcoming 
publication, or that no liability is assumed by the subscriber to pur- 
chase the proposed book unless the subscriber is afforded an oppor- 
tunity to express his pleasure with the book bindings and with the 
biographical sketch in which he is interested and as it appears written 
in the book, or that the signing of a second contract, covering a por- 
trait to be used in connection with the publishing of the biography 
supersedes the first or preceding contract signed by the subscriber for 
the purchase of the proposed book, or that the signing of a third con- 
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tract, covering the family coat of arms, cancels either or both of the 
preceding contracts, or that the amount of payment named in the 
contract last signed covers the entire cost to the subscriber, or that the 
proposed publication will contain the biography of the husband, rela- 
tive or associate of the subscriber, or that only outstanding persons in 
the community will be given space in the book and that money cannot 
buy that space, or that the publication will contain biographies of 
designated famous men, or that said publication containing the biog- 
raphy of the subscriber or a relative of the subscriber will be sent to 
every public and college library in the United States, when such are 
not the facts. (Dee. 8, 1938.) 

2337. Sales Promotional Plans and Cameras—Qualities, Manufacturer’s 
Distributor, ete—Edwin P. Miller, a sole trader doing business under 
the name of Hollywood Camera Co., engaged in the business of dis- 
tributing and selling cameras to retail merchants in connection with 
a certain sales promotional plan which he also sells in interstate com- 
merce, in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Edwin P. Miller, in soliciting the sale of and selling his sales pro- 
motional plan in interstate commerce, agreed to cease and desist 
from representing either in his advertising literature or through the 
personal solicitations by his sales agents or otherwise that the use 
of his sales promotional plan and the distribution of the camera in 
connection therewith, is guaranteed to or will promote a retailer’s 
business, secure the good will of his customers, or result in a substan- 
tial increase of his sales; that he is sole distributor of a manufacturer 
of any camera or of any photographic film or has been engaged by 
them to obtain national publicity or develop quick dealer demand for 
their products; that said plan is an advertising scheme; or that money 
is of no consideration to him or to his principals; or that it will 
eventually cost the retailer nothing; or that his own profits will be 
derived only from the sale of his replacement. films through local 
dealers; or that his only interest in the transaction is to create a de- 
mand for his films; that the cameras distributed by said plan are 
given free when the price thereof is included in the amount pre- 
sumably paid for the films alone; or that the films are sold at cost or 
are of a type or quality better than those actually delivered; or that 
the cameras and films have a value or retail price greater than the 
sum actually paid by the customer when he sends in his cards for 
redemption; that by concealment of terms or otherwise, no payments 
or additional charges will be required of the customer when he sends 
in his card for the camera and films; that refunds of the purchase 
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price of the plan will be made to the dealer as cards are sent in by 
his customers for redemption when such is not the fact; that the pur- 
chaser of the plan is given exclusive territorial rights to such scheme 
or merchandising when such is not the fact. (Dee. 8, 1938.) 

2338. Courses of Instruction in Radio and Television—Testimonials.— 
Midland Corporation, engaged in the business of conducting resident 
courses of instruction in radio and television and in the conduct of 
correspondence school courses in radio, television, and airline radio 
operation, in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. ) 

Midland Corporation, in soliciting the sale of and selling its courses 
of instruction in airline radio operation in interstate commerce, agreed 
to cease and desist from the use in its advertisements and advertising 
matter of whatever kind or character of statements or representations 
in the form of purported testimonials or otherwise, the effect of which 
is to convey or which may tend to convey the belief to prospective 
purchasers of said courses of instruction that the writers or authors 
of such testimonials had pursued their studies in airline radio opera- 
tion as students of the said Midland Television, Inc., and/or that they 
had obtained employment referred to in such testimonials as students 
of the said Midland Television, Inc., through the efforts of the said 
school, when such are not the facts. (Dec. 12, 1938.) 

2339. Correspondence Courses in Diesel Engines—Employment Opportu- 
nities, Government Approval, etc.—Harry J. Silver, an individual trad- 
ing as Diesel Engineering Institute engaged in the sale and distribu- 
tion of a printed and mimeographed correspondence course of instruc- 
tion concerning Diesel engines, in interstate commerce, in competition 
with other individuals, firms, corporations, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Harry J. Silver, in soliciting the sale of and selling his course of 
instruction in interstate commerce, agreed to cease and desist from: 

Overstating and misrepresenting the demands and opportunities 
for employment in the Diesel field, and from making any representa- 
tions the effect of which is to convey the belief that the opportunities 
for those who take the course sold by him exceed the facts; 

The making of misleading or deceptive statements or representa- 
tions, by way of advertising, oral presentation, or otherwise, concern- 
ing the character, nature, quality, value, or scope of the course of 
instruction or educational service offered by him, or in any other 
material respect, with the tendency or capacity to mislead or deceive 
students, prospective students, or the public; 
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Representing that his course of instruction has been approved by 
the Government or by any other authority ; 

Representing, either directly. or inferentially that he has or may 
have Diesel servicing jobs available in the vicinity of the prospect’s 
own home; or that he sends men from Philadelphia to service Diesel 
engines in various parts of the country; or otherwise that he main- 
tains a Nation-wide Diesel service or any Diesel service whatsoever; 

The use of any name, title, or other designation, such as “Vocational 
Director,” “Secretary,” “Institute Engineers,” “Employment Service,” 
having the tendency or capacity to mislead students, or the public as 
to the character of his school, its courses of instructions, or its influence 
in obtaining employment for students; 

Representing that his school is qualified or equipped to teach the 
theory and practical operation of Diesel engines; or that practical 
training will be given; or that its graduates will be associated with 
Diesel engineers or experts; or that its selection of students is based 
upon mechanical ability and preferences; or that only a limited number 
will be enrolled; when such are not the facts; 

The use of “Help Wanted” or other employment columns in news- 
papers or other publications to contact prospective students in such 
manner as to mislead or deceive such prospective students into the 
belief that a job is offered; 

The use of “blind” advertisements to attract prospective students 
when such advertisements fail to set forth that courses of instruction 
or other educational services are being offered in such manner as to 
mislead or deceive students, prospective students, or the public; 

Designating graduates of his course as “Certified Diesel Tech- 
nicians,” or in any other way so as to import or imply that such persons 
are competent technicians or experts, or have been so attested in writ- 
ing by a qualified independent agency, board, or commission, as implied 
by the use of the word “certified” ; 

The use in his trade name, or in any other manner as applied to his 
school, of the words “Engineering” and ‘“‘Institute,” either alone or in 
connection with any other word or words; or the use of any similar 
term, title, or designation the effect of which is to import or imply or 
cause the belief that such school either gives or is equipped to give 
engineering courses of instruction, or instruction other than trade or 
vocational; or that said trade school is an institution or organization 
for the promotion of learning, philosophy, art, or science. (Dec. 15, 
1938.) 

2340. Metal Caskets—Disparaging Competitors’ Products——Hartford 
Burial Case Co., Inc., a corporation, engaged in the business of selling 
metal caskets and funeral supplies through the medium of salesmen 
in interstate commerce, in competition with other corporations, indi- 
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viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition as set forth therein. 

Hartford Burial Case Co., Inc., in connection with the offering for 
sale, sale and distribution of its products in interstate commerce, 
agreed to cease and desist from directly or through its salesmen or 
other representatives publishing or using photographs, drawings, or 
any pictorial representations of concrete or other competitive burial 
vaults which have been disinterred and are in evident bad condition, 
and from any and all comment, the effect of which calls or tends to 
direct attention to such condition. (Dec. 15, 1938.) 

2341. Men’s Hose—Composition—Ragan Knitting Co., Inc., a corpo- 
ration, engaged in the business of manufacturing men’s hose and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Ragan Knitting Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce agreed to cease and desist from the 
use' on its brands or labels affixed to products of the words “wool” or 
“Amo Fleece” as descriptive of products not composed of wool; of 
the words “part wool” as descriptive of products not composed of 
wool in substantial part. If the product is composed of a mixture of 
fibers, as cotton and rayon, each in substantial part, and of wool in a 
known amount of 5 percent or less, and the word “wool” is used to 
refer to such known wool content, then in that case, the said word 
“wool” shall be accompanied by suitable disclosure of the amount of 
wool actually present in said product and also by the names of 
other contained fibers arranged in accordance with their predom- 
inance and printed in type equally as conspicuous as that in which 
the word “wool” is printed, as, for example, “Cotton, Rayon and 3% 
Woo!”; of the words “Genuine Marvel Yarn” or “240 Needle Double 
Sole” or “Genuine Full Wrap” or “Combination Yarn” as descriptive 
of rayon products or products having rayon content, unless said 
words so descriptively used are accompanied by the word “rayon” as 
indicative of the rayon content and which shall be printed and dis- 
posed in a manner so as to clearly and unequivocally disclose the fact 
that said products are rayon or contain rayon; of the words “Com- 
bination Yarn and Pure Thread Silk” as descriptive of products not 
composed in substantial part of silk, or the effect of the use of which 
words tends or may tend to convey the belief to purchasers that prod- 
ucts referred to contain silk in substantial quantity, when such is not 
the fact. (Dec. 5, 1938.) 

i ’ aie aay 
io ee eee Shops, Ine., a corpora- 
5 tail sale of women’s wear and specialties 
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through its stores located in New York City, Harrisburg, Pa., and 
Washington, D. C., in commerce as defined by the act, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Emily Shops, Inc., in soliciting the sale of and selling its products 
in commerce as defined by the act, agreed to cease and desist from 
the alternative use in its advertisements, printed matter or otherwise 
of the words “flax and rayon” and “rayon and flax” as descriptive 
of a product which is not composed of the two named fibers, each 
im equal proportions by weight. If the product. is composed of 
the said two fibers, one being in greater proportion by weight than 
the other, then in such case, the fiber which predominates by weight 
shail be named first. 

Said corporation also agreed to cease and desist from the use on 
its tags, labels or otherwise of the word “crepe” either alone or in 
connection or conjunction with any other word or words as descrip- 
tive of the fiber content of a product not composed of silk, the product 
of the cocoon of the silk worm. If the product is composed in sub- 
stantial parts of silk and of rayon, and the word “crepe” is used to 
refer to such silk content, then in such case, the word “crepe” shall 
be immediately accompanied by the word “rayon,” the names of the 
two said fibers to be arranged in the order of their predominance by 
weight, the heavier fiber being named first, and printed in type of 
such prominence so as to clearly and unequivocally disclose the fact 
that said product is not composed wholly of silk but contains rayon, 
as for example, “crepe and rayon” or if the rayon predominates by 
weight, “rayon and crepe.” 

Said corporation further agreed to cease and desist from selling, 
offering for sale, distributing, or in any wise representing products 
containing rayon, either in whole or in part, without disclosure of 
the fact that such products are or contain rayon, in whole or in part 
as the case may be, made clearly and unequivocally in the invoices, 
and labeling and in all advertising matter, sales promotional de- 
scriptions or representations thereof, however disseminated or pub- 
lished. (Dec. 16, 1938.) 

2343. Correspondence Course in Automotive and Diesel Engines—Em- 
ployment Opportunities and Earnings.—L. L. Adcox Trade School, a 
corporation, engaged in conducting a vocational school in automotive 
and Diesel engines, and in the sale and distribution, in interstate 
commerce, of a combination home study and practical Diesel course 
designated “Master Diesel Course,” in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

L. L. Adcox Trade School, in soliciting the sale of and selling its 
correspondence course in interstate commerce, agreed to cease and 
desist— 

From overstating and misrepresenting the demands and oppor- 
tunities for employment in the Diesel field, and from making any 
representations the effect of which is to convey the belief that the 
opportunities for those who take the course sold by L. L. Adcox 
Trade School exceed the facts; 

From using in its advertising matter or in personal solicitations 
by salesmen overstatements or misrepresentations as to the actual 
earning power or probable salaries, advancements, promotions or 
future security of its graduates and students; 

From representing, either directly or indirectly, that any person, 
though lacking in proper education, experience or aptitude, can 
become a competent and expert Diesel man by taking its course of 
instructions; 

From designating its course as “Diesel Engineering” or its gradu- 
ates as “Engineers” so long as it does not maintain the full curricu- 
lum of approved engineering schools and its graduates have not the 
status and standing of graduate engineers; 

From representing union wages to be $1.50 per hour when such 
is not the fact; 

From representing that no license is required for Diesel opera- 
tors on land, except as to States or localities where such is the 
fact. (Dec. 17, 1938.) 

2344, Metal Products—Composition.—Scovill Manufacturing Co., a 
corporation, engaged in the business of manufacturing various metal 
products and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Scovill Manufacturing Co., in soliciting the sale of and selling’ its 
products in interstate commerce, agreed to cease and desist in trade- 
promotional representations of whatsoever kind from the use of the 
words “Scovill Gold” to represent, designate, or describe its products 
BOD suede = fabricated from gold, and from the use of the word 

gold, either independently or in connection with the word “Sco- 
vill,” or with any other word or words, in a way which may import 
or imply that said products are composed in whole or in part of gold, 
when such is not the fact. (Dec. 17, 1938.) 
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2345. Skin Products—Composition and Nature—Wings Products Co., 
Ine., a corporation, engaged in the sale and distribution of products, 
designated “Hollywood Wings” for use upon the skin, in interstate. 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Wings Products Co., Inc., in soliciting the sale of and selling its 
“Hollywood Wings” product in interstate commerce, agreed to cease 
and desist from the use on its labels, in its advertising, or otherwise, 
of the word “medicated” as descriptive of said products so as to import 
or imply that the said products are or have been treated with medicine 
in sufficient quantity to effect or produce a therapeutic action or benefit: 
to the user thereof. Said corporation also agreed to cease and desist 
from the use in its said advertising or otherwise of statements or 
representations which directly assert or import or imply that said’ 
products, when externally applied to the skin, will nourish or feed 
the tissue or the skin, or that the said products will effect the eradica- 
tion of facial lines or make lines vanish or remove frown lines, and the 
like, resulting from age, involuntary frowns caused by nervousness or 
other physical disorder or, in every instance, lines resulting from 
voluntary frowns. The said corporation further agreed to cease and 
desist from stating or representing that its said products will give 
sinus relief or that they are or have been recommended by physicians 
for sinus relief, when such are not the facts. (Dec. 17, 1938.) 

2346. Quilts—Prices, Special Offers, and Composition.—Clarence F. 
Borton and Raymond Wherril, copartners trading as Eastern Down- 
Feather Co., engaged in the business of selling quilts in interstate com-’ 
merce, in competition with other corporations, partnerships, individ- 
uals, and firms likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Clarence F. Borton and Raymond Wherril, in soliciting the sale of 
and selling their products in interstate commerce, agreed to cease and 
desist from the use of the statements “14 price sale,” “save one-half,” 
or of any other similar statement or representation which directly 
asserts or clearly imports or implies that the price at which said 
products are offered for sale and sold is only one-half the price at 
which said products are usually and customarily sold at retail by the 
said copartners; from the use in their advertising matter or otherwise 
of any plan or method of sale represented to be a half-price sale and 
wherein the represented or offered price of products does not reflect 
or represent one-half the actual price thereof or of the normal and 
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usual price at which said products are offered for sale and sold by the 
said copartners in the regular course of trade; from the use of the 
word “special” as descriptive of their sales offer and of the phrase 
“5 days only” or of any other purported time limit during which an 
alleged reduced price may be taken advantage of by customers or 
prospective customers when in fact the offered price is not special and 
no time limit of acceptance actually exists and is enforced. Said co- 
partners also agreed to cease and desist from the use of the word 
“down” either as part of the trade name under which they offer for 
sale or sell quilts or in their advertising matter relating to such quilts, 
the effect of which conveys or may tend to convey the belief to pur- 
chasers that the said quilts are composed of down. If the said quilts 
are composed in substantial part of down and in part of a fiber other 
than down and the word “down” is used in their trade name or as 
descriptive of such down content, then in such case the word “down” 
shall be accompanied by some other word or words printed in equally 
conspicuous type so as to indicate clearly that said quilts are composed 
in part of a fiber or material other than down. (Dec. 20, 1938.) 

2347. Fruit Products—Nature and Composition—R. D. Mitchell and 
John L. Gardella, copartners trading as Mitchell Syrup & Preserving 
Co., engaged in the business of manufacturing certain prepared fruit 
products and in the sale and distribution thereof in interstate com- 
merce, in competition with other partnerships, individuals, firms, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

R. D. Mitchell and John L. Gardella agreed, and each agreed, in 
soliciting the sale of and selling their products in interstate commerce, 
to cease and desist from advertising, describing, labeling, or otherwise 
representing their said products or any fruit or prepared fruit 
product as being “Preserves,” “Pure Preserves,” “Pure Raspberry 
Preserves,” “Pure Black Raspberry Preserves,” “Pure Blackberry 
Preserves,” “Pure Apricot Preserves,” “Pure Peach Preserves,” “Pure 
Pineapple Preserves,” or other designated fruit preserves when such 
respective product contains less than the ratio of not less than 45 
pounds of the designated fruit to each 55 pounds of sugar, and from 
the use of the words “Pure,” “Preserve,” or “Preserves,” either alone 
or in conjunction with any other word, words, or representations im- 
porting or implying that said respective product is in fact preserves, 
that is to say, a product which contains fruit and sugar in the ratio 
of not less than 45 pounds of fruit to each 55 pounds of sugar; and 
the use of any representation or statement so as to import or imply 
that the said products are so compounded as to be properly and accu- 
rately represented, designated, and referred to as preserves, when such 
is not the fact. (Dec. 22, 1988.) 
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2348. Correspondence Course in Diesel Engineering—Employment Oppor- 
tunities, Earnings, and Government Connection.—E. T. Whetstone, an 
individual, trading variously as School of Diesel, School of Diesel, 
U.S. A., Diesel Engine Service, and Diesel Engine Service of Okla- 
homa, engaged in conducting a residence school in Diesel mechanics 
and operation and in the sale and distribution, in interstate commerce, 
of a home-study correspondence course of instruction therein, in com- 
petition ‘vith other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

E. 'T. Whetstone, in soliciting the sale of and selling his course of 
instruction in interstate commerce, agreed to cease and desist from: 

Overstating and misrepresenting the demands and opportunities 
for employment in the Diesel field, and from making any representa- 
tions the effect of which is to convey the belief that the opportunities 
for those who take the course sold by him exceed the facts; 

The making of misleading or deceptive statements or representa- 
tions, by way of advertising, oral presentation, or otherwise, concern- 
ing the character, nature, quality, value, or scope of the course of 
instruction or educational service offered by him, or in any other 
material respect, with the tendency or capacity to mislead or deceive 
students, prospective students, or the public; 

The making of misleading or deceptive statements or representa- 
tions regarding actual or probable earnings or opportunities for 
students or prospective students of such course; 

The use of any name, title, or other designation, such as “Vocational 
Guidance Department,” “Employment Service,” “Technical Library,” 
“Vocational Director,” “Files or Rosters of Positions Known to be 
Open,” “Instructors,” or “Lifetime Scholarship,” having the tendency 
or capacity to mislead students, prospective students or the public 
as to the character of his school, its courses of instruction, or its 
influence in obtaining employment for students; 

Representing, by the use of statements such as “Pay when you get 
job,” “Balance of $76 is paid at the rate of $5.00 per month after a 
job is secured for you,” “Every day you put it off will cost you $8.00 
in the long run, for operators can demand $1.00 per hour,” “You can 
name your own salary and be your own boss,” “We are willing to 
wager * * * that we can secure you a job. If we fail you do 
not owe us anything,” that he has positions available or employment 
awaiting students who take his course; or that he guarantees to help 
a student find a job; or making any other assertions the effect of 
which is to cause the belief by the student or prospective student that 
‘a-job is assured him; when such is not the fact; 


1572 FEDERAL TRADE COMMISSION DECISIONS 


‘The use of the trade names “Diesel Engine Service” or “Diesel 
Engine Service of Oklahoma,” or of any trade name of similar import 
to the effect that he has a shop, mechanical equipment, and the tech- 
nical training to service Diesel engines, when such is not the fact; 

The use as a part of his trade name or otherwise, of the letters 
“U.S. A.,” or of any letter or letters, word or words, symbol, device 
or insignia denoting or indicating that he is officially connected or 
affiliated with the United States Army or Navy or with some other 
branch of the Government of the United States; or that his course 
of instruction is conducted in accordance with the requirements or 
under the supervision or direction of the United States Army or 
Navy, or some other department or branch of the Government of the 
United States of America. (Dee. 21, 1938.) 

2349. Floor and Wall. Products—Composition—David E. Kennedy, 
Inc., a corporation, engaged in the business of manufacturing prod- 
sey designed for floor and wall use and in the sale thereof in inter- 
state commerce, in competition with other corporations, firms, indi- 
viduals, and parcinonage likewise engaged, entered into the folldw. 
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

David E. Kennedy, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
stating or representing by the use of either of the words “Kentile” 
or “tile,” in its advertising matter or in any other way, that its prod- 
ucts are tile as that term is generally understood to mean in the trade 
and by the general public, unless in immediate connection with the 
word “Kentile” or “tile” wherever used, in the same conspicuous type, 
there appear a word or words designating the material or substance 
of which said products are made, such as wood tile, glass tile, rubber 
tile, asbestos tile, copper tile, cork tile, metal tile, or asphalt tile. 
(Dec. 27, 1938.) 

2350. Shop and Office Equipment—Dealer as Manufacturer—W. H. 
Long, an individual trading as W. H. Long Co., engaged in the busi- 
ness of selling numerous items of shop and office equipment in inter- 
state commerce, in| competition with other individuals, firms, partner- 
ships, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

W. H. Long, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
advertising matter, or otherwise, of the statement “factory-direct-to- 
you” or of any other statement of similar meaning so as to import 
or imply or the effect of which tends or may tend to convey the belief 
to customers or prospective customers that the said W. H. Long 
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makes or manufactures the products advertised, offered for sale, and 
sold by him or that he actually owns and operates or directly and 
absolutely controls the plant or factory in which said products are 
made or manufactured. (Dec. 28, 1938.) 

2388.1 Chinaware—Misrepresenting Business Status—Royal China, 
Inc., a corporation, engaged in the business of manufacturing 
re and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition.as set forth therein. 

Royal China, Inc., in connection with the sale in interstate com- 
merce of chinaware manufactured by it, agreed to cease and desist 
from making any statement or representation so as to import or 
imply that it owns the stock of and/or controls Majestic China Co. 
or that the said Majestic China Co. is its subsidiary, when such’ are 
not the facts. The said Royal China, Inc., also agreed to cease and 
desist from directly stating or representing or cooperatively engag- 
ing in any manner with either Majestic China Co., John H. Feinne, 
or the copartners, namely, Herman Siegel, Jack Lindsey, and Sig- 
mund Gladstone, or any of them, in the representation that the 
said Majestic China Co., the said individual or the said copartners, 
or any of them, is or are its direct salesmen of chinaware manufac- 
tured by it, or that any business relationship exists between it, the 
said Royal China, Inc., and either the said Majestic China Co. or the 
said John H. Feinne or the said copartners, or any of them, other 
than that of purchasers of its chinaware, when such is not the fact. 


(Dec. 29, 1938.) 


1 Such stipulation, thus numbered, was accepted by the Commission, as above noted, on 
Dee. 29, 1938, and is accordingly included in instant volume at this point. 


DIGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS * 


02142. Medicinal Preparation—Qualities—Nyal Co., a corporation, 
doing business under the trade name of, Nyal Service Drug Stores 
Corporation, 575 Bellevue Street, Detroit, Mich., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Nyal 
Antacid Powder, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Nyal Antacid Powder will— 


(1) “Banish” belching ; 

(2) Correct the causes of chronic stomach trouble; 

(3) Afford “immediate” relief from sour stomach ; 

(4) Cause heartburn, gas, bad breath, and belching to “disappear” ; 

(5) Correct acidity ; 

(6) Do away with gas, heartburn, and acid indigestion—forerunners of 
hard-to-cure dyspepsia. 


(ob) That Nyal Antacid Powder will “instantly’— 

Sweeten sour stomach, or counteract acid conditions, which cause distress, gas, 
belching, bad taste, bad breath, bad manners, and bad temper; 

(c) That Nyal Antacid Powder will— 

Counteract bad taste, bad breath, bad manners, or bad temper, unless limited 
to such conditions as may be due to gastric hyperacidity ; 

(d) That by taking Nyal Antacid Powder one need no longer have to “pay in 
pain” for every diet indiscretion, or that one may eat his favorite foods and enjoy 
the banquet or rich dessert. (June 1, 1988.) 


02143. Shampoo—Qualities, Nature, Composition, ete—Battle Creek 
Natural Products Corporation, a corporation, operating under the 
trade name of Marvo-Ker Institute, 685 Broadway, New York, N. Y., 
vendor-advertiser, was engaged in selling a shampoo designated 
Marvo-Ker, and agreed in soliciting the sale of and selling said product 


_ 1 The stipulations in question are those of the special board of investigation and the: 
radio and periodical division with vendor-advertisers. The former unit, as such, was 
abolished as of October 18, 19388, and a new division designated the radio and periodical 
division was created to carry on the functions and duties of the former. Period covered 
is that of this volume, namely, June 1, 1938, to December 81, 1938, inclusive. For 
digests of previous stipulations, see vols. 14 to 26 of Commission’s Decisions. 

The work in question as successively and currently carried on by the two units, above: 
referred to, is dealt with in a summary way in the Commission’s 1939 annual report at 
p. 135 et seg. The creation and work of the special board were described in vol. 14, p. 602. 
et seq. : 
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in interstate commerce to cease and desist from representing directly 
or otherwise : 


(a) That the use of Marvyo-Ker will: 


1. Stimulate or normalize the function of the oil Sacs ; 

2. Correct dryness or oiliness of the hair; 

8. Hradicate or overcome dandruff or that the use of Marvo-Ker will re- 
move dandruff unless limited to the removal of loose dandruff scales 
or flakes ; 

4. Hradicate or stop falling hair; 

5. Overcome scaly scalp or rid one of dry, scaly sealp; 

. Bring health and vigor to the scalp or keep the hair and scalp healthy 
or add youth or new life to the hair or that Marvo-Ker has invigorat- 
ing qualities; 

7. Restore to the hair the natural processes or “restore the processes which 

insure scalp and hair health”; 

8. Give a permanent lustre or permanent beauty to the hair or that Marvo- 
Ker has “amazing” beautifying qualities; 


for) 


(vb) That Marvo-Ker is a natural shampoo or nature’s shampoo or that it is 
made of only vegetable ingredients ; 

(c) That Marvo-Ker is a new discovery or that it is the result of years of 
Scientific research ; 

(d) That Marvo-Ker has never before been approached by any shampoo or 
that it is equal to those used in the most expensive beauty salons unless and until 
such is. actually the case; 

(e) That Marvo-Ker or any of its ingredients will penetrate or cleanse every 
pore or follicle or remove the “poisons” which clog the hair follicles; 

(f) That Marvo-Ker is a treatment for falling hair or unhealthy scalp unless 
it is stated in direct connection therewith that such is true only because of its 
cleansing action. 

The respondent further agreed in soliciting the sale of its product 
in interstate commerce to cease and desist from the use of the word 
“institute” as part of its trade-name or in any other manner so as to 
import or imply that it is conducting a clinic or is engaged in the 
promotion of learning, research work or experimentation and from the 
use of the words “Battle Creek” as part of its corporate name so as to 
import and imply that it is maintaining or operating a factory or 
branch in the City of Battle Creek, Mich. (June 1, 1938.) 

02144. Mudicinal Preparation—Qualities, Guarantees and Unique Na- 
ture—Fred D. Morgan, an individual, trading and doing business 
as New Health Laboratories, East Aurora, N. Y., vendor-advertiser, 
was engaged in selling a certain laxative preparation designated 
Toxelim—Formula No. 1 and Formula No. 2, and agreed in solicit- 
ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That said products bring about natural bowel action, will overcome or 


end constipation or that their use is a sure plan for bowel regulation or will 
give relief for long standing or obstinate cases of constipation ; 
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(bo) That said products push accumulated waste through the intestines; 

(c) That said products will give one the sparkling health of youth; 

(d) That “results” are guaranteed ; 

(e) That said products are for the relief of autointoxication ; 

(f) That said products are in a class by themselves ; 

(g) That a teaspoonful of said products will absorb nearly a pint of liquid; 

(h) That said products pick up and carry the toxins and impurities thrown 
off by the body; 

(i) That said products absorb the body toxins or that the impurities leave 
the body with it. 


The respondent further agreed in representing said products or 
‘either of them not to attribute characteristics thereto which were 
not common to both products unless it was stated in direct connec- 
tion therewith which of said products had such characteristic. 

It was further agreed that the respondent would not use the word 
“Laboratory” in his trade-name or in any other way indicate that he 
maintained a laboratory. (June 1, 1938.) 

02145. Medicinal Preparation—Qualities, Relevant Facts and Composi- 
_tion.—The Dobbs Co., a corporation, Ligonier, Pa., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Eveta, and 
-agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Eveta :— 

1. Increases vitality ; or 
2. Is a pleasant way to take Vitamin H; 
(0) That vitamin deficiency causes loss of charm, pep, vigor, attraction, or 


physical and mental efficiency, or that Eveta will restore such losses; 
(c) That Eveta: 
1. Is a supplemental food; or 
2. Aids in balancing the diet which is lacking in certain vitamins; or 
3. Is not a drug; 
(d) That Eveta is fortified with other important vitamins than vitamin H; 
, (e) That Vitamin E deficiency may induce general lack of well-being, loss~ of 
vigor, muscular weakness, dullness of mentality, sexual frigidity, skin diseases, 
impotence, sterility in both sexes, or that Eveta is a competent remedy in the 
‘treatment of any or all such ailments. (June 1, 1988.) 


02146. Commercial Feed—Qualities, Relevant Facts and Composition.— 
4-5-6 Co. =e corporation, 816 Broadway, Highland, Tl., vendor-ad- 
vertiser, was engaged in selling a commercial feed designated 4-5-6 
Minera Mix, and agreed in soliciting the sale of and selling said 


product in interstate commerce to cease and desist from representing 
directly or otherwise: 
(a) That 4-5-6 Mineral Mix or any of its ingredients, either alone or in 

combination, will 

1. Absorb gas or purify stomach acids; 

2. Act as blood purifiers, aid digestion, stimulate circulation or improve 

the condition of hair and skin; 
3. Prevent abortion ; 
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(6) That 4-5-6 Mineral Mix: 

1. Will, when used as a feed for dairy cows, enrich and increase the flow 
of milk or make calving easier ; 

2. Will, when used as a feed for sheep, lessen birth losses, prevent poison 
milk, or improve the fleece; 

3. Is capable of controlling coccidiosis or white diarrhea : 

4. Will, when used to culture grain or other feeds, enhance the diges- 
tion or assimilation of such grain or feeds, or afford the full value 
thereof, or greatly enrich their value or increase the availability of 
the animal or vegetable proteins ; 

5. Will serve as a preventive of any of the common diseases of. live- 
stock, poultry or other animals through the medium of proper 
elimination or otherwise; 

6. Will, when used as a feed for brood Sows, or otherwise, result in 
Strong and healthy pigs with practically no losses; 

7. Will, when used to culture grain or other feeds, provide the most 

profitable feeding method, unless and until such and similar state- 

ments can be adequately substantiated ; 
. Will keep livestock, poultry or other animals in a healthy condition 
so as to import or imply that it accomplishes this in and of itself ; 

(c) That yeast builds and strengthens the reproductive organs and increases’ 
fertility ; 

(d) That yeast is the greatest source of vitamin D or that the vitamins B and 
G in yeast are tissue building vitamins; 

(e) That yeast is one of nature’s greatest remedies or that it has been se. 
acclaimed by the world’s leading scientists 2 : 

(f) That yeast or that 445-6 Mineral Mix, by reason of its yeast content 
or otherwise, will put livestock or other animals in better health, increase the 
red. blood corpuscles or help to clean the intestinal tract; 

(g) That small grains cannot be properly absorbed in the time ordinarily 
provided for their digestion ; 

(h) That most farms have been robbed of the natural elements necessary 
to supply minerals; 

(i) That every ingredient of 4-5-6 Mineral Mix is of the highest quality 
available or that 4-5-6 Mineral Mix contains no substitutes and fillers, unless: 
and until such and similar statements can be adequately substantiated ; 

(j) That one bushel of pulverized oats and % pound of 4-5-6 Mineral Mix 
equals fifty six pounds of shelled corn in feed value. (June 1, 1938.) 


02147. Food Product—Qualities and Unique Nature—Import Oil Cor- 
poration, a corporation, 210 Grand Street, New York City, vendor-ad- 
vertiser, was engaged in selling a food product designated Gemma 
(Gem) Oil, and agreed in soliciting the sale of and selling said prod- 
uct in interstate commerce to cease and desist from representing di- 
rectly or otherwise: 


v2) 


(a) That Gemma (or Gem) Oil— 

Is especially indicated for those who have weak and delicate organs; 
. Purifies the system ; 

Gives vigor to the stomach; 

Is good for the digestion and the stomach; or 

Is preferred by all those who can’t digest heavy or thick oils; 


Tom oN 
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(b) That only in Gemma (or Gem) Oil are found the many qualities that may 
be missing in other brands of oils. (June 2, 1938.) 

02148. Hair Preparations—Qualities, Composition, and Professional 
Staff.—Paul Westphal, Inc., a corporation, 653 Eleventh Avenue, New 
York, N. Y., vendor-advertiser, was engaged in selling hair prepara- 
tions designated Westphal’s Auxiliator, Westphal’s Hair Renewer 
Aid, Westphal’s Egg Shampoo Cream, Westphal’s Veritable Hair 
Color Restorer and Westphal’s Lusterator, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise; 

(a) That Westphal’s Lusterator “prevents” dandruff or, “corrects” dry scalp; 

(b) That respondent’s product, heretofore designated Westphal’s Egg Sham- 
poo, removes “humors” from the scalp or promotes the growth of hair; removes 
dandruff unless limited to the loose scales of dandruff; or allays itching head» 
or irritation unless limited to such conditions when due to the accumulation of 
dirt and debris; 

(c) That respondent’s product, heretofore designated ‘“Westphal’s Hair Re- 
newer Aid” is reliable or effective, or, that it 

(1) Checks falling hair or itching scalp; 
(2) Promotes the growth of hair; 
(3) Removes dandruff; 

(d) That Westphal’s Auxiliator is of value in preserving the beauty or growth 
of the hair; or in restoring the hair; 

(e) That Westphal’s Auxiliator allays itching or fever of the scalp “instantly” 
or at all, or that it will “free’ the head from dandruff; 

(f) That the use of Westphal’s Auxiliator will encourage the hair to grow; 

(g) That respondent’s product, heretofore designated “Westphal’s Veritable 
Hair Color Restorer” will restore the color of hair, or that it is an effective 
remedy in the treatment of dandruff, itching scalp, falling hair, scalp eruptions, 
or in’ retarding baldness. 2 : , i ie 2D 

The respondent further agreed, in his future advertising, to cease 
and desist from the use of the word “Egg,” as a part of the trade 
names of its Shampoo Cream. 

Respondent further agreed to cease and desist from using the 
term “Westphal’s Hair Renewer Aid” as a trade name for its hair 
dye preparation or from otherwise representing or implying that 
said product would grow hair, it being understood, however, that 
this agreement would not prevent use of the term “Westphal’s Hair 
Color Renewer Aid” as a trade name, provided such name was ac- 
companied by apt and adequate words equally conspicuous and in 
immediate conjunction therewith, clearly indicating that the product 
was a hair dye or imparted an artificial color or shade. 

The respondent further agreed, in his future advertising to cease 
and desist from the use of the word “Chemists” alone or in combina- 
tion with the word “Manufacturing” or from otherwise importing 
or implying that chemists were regularly employed in the conduct 
of its business. (June 3, 1938.) 
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02149. Correspondence Course in Piano—Qualities, Relevant Facts, and 
Success.—Michael Bleier and Alexander Bleier, copartners trading 
as Mayfair Publishing Co., 1270 Sixth Avenue, New York, INAV; 
vendors-advertisers, were engaged in selling a course of instruction in 
piano, and agreed in soliciting the sale of and selling said product 
im interstate commerce to cease and desist from representing directly 
or otherwise: 


(@) That their course will enable one to play any tune that one can sing, 
whistle or hum or to play any song one can remember unless limited to simple 
tunes, songs or melodies; 

(6) That anyone with or without musical knowledge can play the piano; 

(c) Inferentially or otherwise, that their course will enable one to play any- 
thing or to play all the latest song hits; 

(d) That thousands or any definite number of persons learned to play from 
the editorial pages of a magazine, unless and until the respondents have ade- 
quate proof that such number actually learned to play. (June 3, 1938.) 


02150. Automobiles—Unique Nature, Prices, Guarantees, ete.—Cherner 
Motor Co., a corporation, 1781 Florida Avenue NW., Washington, 
D. C., veudor-advertiser, was engaged in selling automobiles, and 
agreed in soliciting the sale of and selling said products in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


(@) That the 1938 model Ford automobile is the only car with a major 
change; 

(b) ‘Nhat eyery price at which used or new automobiles are sold represents 
a loss or that said automobiles are sold “below cost” unless and until such is 
a fact; 

(c) That the minimum initial payment required by other dealers is any 
amount in excess of the minimum payment required by any one of such 
dealers; 

(d) That all “Chernerized” cars carry a new car guarantee (90 days or 
4,000 miles) or otherwise implying such unless and until such guarantee is 
given with all cars represented and sold as “Chernerized” ears; 

(e) That any guarantee made by respondent is “unconditional” ; 

(f) That any car is “Chernerized” when such car has not been repaired, 
conditioned, overhauled, or inspected in accordance with the definition of 
“Chernerized” as published by the respondent, or when such car does not 
earry the usual guarantee given with “Chernerized” cars, or from represent- 
ing that such car is “Chernerized” by including its description or listing it in 
any list of “Chernerized” cars; 

(g) That in “Chernerized” cars worn parts are replaced with new parts 
unless all worn parts are replaced with genuine “new” parts. (June 3, 1938.) 


02151. Juice Extractor—Qualities—Carl S. Hauser, an individual, 
doing business under the trade name of Modern Health Products 
Supply Co., 1428 North Twenty-fourth Street, Milwaukee, Wis., 
vendor-advertiser, was engaged in selling a juice extractor and book- 
jet designated Health Mine Juice Extractor, and a booklet designated 
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“Here’s How To Be Healthy,” and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and. desist 
from representing directly or otherwise: 


(a) That vegetable juices extracted by respondent’s device or otherwise and 
used in accordance with instructions contained in respondent’s book will— 


1. Enable one to reduce; 

2. Hnable one to build weight; 

3. Improve one’s beauty ; 

4, Act as a tonic; 

‘5. Be of any benefit in cases of anemia, colds, rheumatism, sour stomach, 
indigestion, or muddy and pimply complexion ; 

6, Supply one with substantial quantities of vitamins or minerals ; 

7. React favorably in cases of fatigue. (June 3, 1938.) 


02152. Varnish—Quality, Use, and Qualities —Colfanite Products Co., 
Inc., a corporation, 777 Thomas Street, Seattle, Wash., vendor- 
advertiser, was engaged in selling a varnish designated Colfanite, and 
agreed in soliciting the sale of and selling said product im interstate 
commerce to cease and desist from representing directly or otherwise: - 


(a) That Colfanite has withstood some severe tests that ordinary finishes 
could never withstand ; 

(6) That nothing affected Colfanite, or that damaging weather did not dim 
its luster; 

(c) That boat owners, generally, have accepted Colfanite as the finest 
finishing material ; 

(d) That boat owners have learned that Colfanite White Finish was de- 
veloped from chemically pure ingredients, ground twice as fine as pigments im 
most paints, lacquers, and enamels; 

(e) That Colfanite is so flexible that rattan coated with it could be tied 
in a’ knot and the finish would not crack or check; 

(f) That Colfanite will not soften, whiten, discolor, unless qualified by the 
words “under ordinary circumstances” ; 

(g) That Colfanite “brings back original color’; 

(h) That Colfanite makes any surface “spot-proof” or “stain-proof” ; 

(i) That “nothing dulls Colfanite luster”; 

(j) That one coat of Colfanite is equal to two or three coats of ordinary 
varnish or enamel, unless it is stated that it must be properly applied and 
qualified with some phrase like “in most instances” ; 

(kK) That Colfanite is not a varnish. (June 8, 1938.) 


(2153, Medicinal Preparation—Qualities, Unique Nature, Use, ete.—The 
3XB Corporation, a corporation, 870 Lexington Avenue, New 
York, N. YS; vendor-advertiser, was engaged in selling a medicinal 
preparation designated 3XB, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That 3XB has “ended” or “cured” or will “end” or “cure” Athlete’s Foot 
Ringworm or Foot Itch; : 
(bo) That 3XB: 


1. Is a “specific” remedy ; 
2. Is an “end” to suffering; 
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53. Penetrates the “entire” infection ; 
4. Works like magic; 
(d) That 8XB is or is regarded as the “One” standard or “uufailing” treatment 
for Athlete’s Foot: 
(e) Unqualifiedly that Athletie Directors and Trainers use 3XB exclusively ;. 
(f) That the results to be obtained from 3XB are guaranteed ; 
(g) That nothing had stopped Athlete's Foot until a chemist created 3XB; 
(h) That a property of 3XB carries the fungus-killing and healing ingredients 
of said preparation to the seat of the infection ; 
(7) That 3XB is famous throughout the country as the tested, standard remedy 
of thousands of doctors, schools and institutions; 
(7) Unqualifiedly that physicians, dermatologists, hospitals or colleges use or 
endorse 3XB; 
(kK) That physicians report cases of “complete” relief from poison ivy, poison 
oak or sumae poisoning through the use of 3XB; 
(1) That cases of Athlete’s Foot which failed to respond to special treatment 
have been ended quickly with 8XB. (June 8, 1938.) 


02154. Hand Lotion—Relevant Facts, Qualities, and Composition.—The 
Andrew Jergens Co., a corporation, Cincinnati, Ohio, vendor-adver- 
tiser, was engaged in selling a hand lotion designated Jergens Lotion,. 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


(a) That the hands are supplied with a “special” moisture, or that they need! 
“special” moisture ; 

(6) That the hands never have enough moisture to keep them soft; 

(c) That the respondent’s product will put moisture “into” the cells, or “inside” 
the cells, or right down to the cells; 

(d) That respondent’s product gets at the cause of the condition ; 

(e) That respondent’s product puts back the type of moisture natural to the 
hands; 

(f) That respondent’s product will keep the hands from getting rough or old-- 
looking ; 

(g) That “the” way to protect the skin’s “youth” guarding moisture is with 
respondent’s product; 

(h) That respondent’s product penetrates the skin layers, or into the skin cells, 
or the inner skin cells; 

(i) That respondent’s product or any of its ingredients “sink down” to quench: 
dried out skin cells; 

(j) That respondent’s product will keep the hands young ; 

(k) That respondent’s product will restore the natural oils or moisture to the 
hands, or “inside” of the cells; 

(1) That respondent’s product contains two “famous” ingredients that doctors: 
use ; 

(m) That respondent’s product will heal any condition; 

(n) That to keep the hands soft and smooth, special moisture must be replaced 
inside the cells, or that the cells drink in the moisture contained in respondent's. 
product ; 

(o) That respondent’s product is a competent treatment or effective remedy 
for insect bites, unless limited to the relief of the itching of such insect bites as 
may be relieved thereby ; 
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(p) That respondent’s product is effective in helping to protect against staining 
-or discoloring of the hands ; 

(q) That respondent’s product shuts out the most harmful rays of the sun, 
unless qualified to indicate that the product will not shut out all of such rays; 

(r) That respondent’s product replaces the moisture that the sun has dried out 
of the skin cells, or that it “renews” the moisture that protects the hands from 
becoming parched or old-looking ; 

(s) That respondent’s product will prevent sunburn, unless limited to its aid in 
‘the prevention thereof ; 

(t) That respondent’s product will make the hands “youthfully” soft, smooth 
or white; 

(uw) That the skin on one’s hands is nonoily ; 

(v) That respondent’s product is a competent treatment or effective remedy 
for chilblains, or that by its use one will have no more sore feet; 

(w) That respondent’s product gives the skin cells the moisture they need to 
stay young and firm, or that it will make them young and firm; 

(2) That respondent’s product will smooth out lines or wrinkles, or that its use 
will keep the hands from wrinkling ; 

(y) That respondent’s product “banishes” chapping, roughness, redness, or any 
condition. (June 8, 1938.) ; 


02155. Correspondence Course in Piano Playing—Guarantees and Free 
‘Goods.—Samuel B. McKee, an individual trading as Samuel B. McKee 
School of Modern Piano, vendor-advertiser, 6842 Sunset Boulevard, 
Hollywood, Calif., was engaged in selling a Correspondence Course in 
Playing Piano by Ear, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from represent- 
ing directly or otherwise: 


(a) That the course is “guaranteed” unless clearly explained in direct connec- 
tion therewith that respondent’s offer only pertains to the return of the purchase 
price in case the results are not satisfactory ; 

(6) That any article is “free” when the purchase price thereof is included in 
the purchase price of another article, or when the payment of money or the ren- 
dering of a service is involved. (June 9, 1988.) 


02156. Shampoo—Qualities, Nature, Composition Vit Sales Corpora- 
tion, a corporation, and Derma Laboratories, Inc., a corporation, 2531 
Clinton Avenue, South, Minneapolis, Minn., vendor-advertisers, were 
engaged in selling a shampoo designated Vit Sunshine Oil Shampoo, 
and agreed in soliciting the sale of and selling said product in inter- 


state commerce to cease and desist from representing directly or other- 
wise : 


(a) That Vit Sunshine Oil Shampoo will eliminate dandruff, penetrate the hair 
or Sealp, regulate the sebaceous gland, or feed the hair glands, or the source of 
hair ; 

(0) That Vit Sunshine Oil Shampoo is an animal oil or is made from animal 
oils ; 

(c) That Vit Sunshine Oil Shampoo restores life or the natural condition to 
hair or scalp; 

(d) That Vit Sunshine Oil Shampoo starts its work at the roots of the hair, 
or nourishes the roots of the hair; 
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(e) That by using Vit Sunshine Oil Shampoo yellow streaks will disappear and 
‘one will have beautiful hair; 

(f) That Vit Sunshine Oil Shampoo will replace the oils that water washes off ; 

(9) That Vit Sunshine Oil Shampoo can be used every day with beneficial 
results; 

(h) That the oils contained in Vit Sunshine Oil Shampoo are a new discovery; 

(1) That Vit Sunshine Oil Shampoo is used in all leading beauty parlors and 
barber shops, or is sold in all leading department and drug stores. 


The respondents further agreed to cease and desist from representing 
that said product contained vitamins A or D, or that “Vit” was spelled 
with the first three letters of the word “vitamin”, or in any other 
way indicating that one may obtain beneficial results from the use of 
said product which might depend on the vitamin content thereof. 
(June 9, 1938.) 

02157. Cosmetics—Agent’s Earnings; Qualities, Source, and Composi- 
tion of Product.—Lorraine Walker, an individual trading as Dorothea 
Cosmetics, P. O. Box 607, Hynes, Calif., vendor-advertiser, was 
engaged in selling a cosmetic designated Turtle Oil Tissue Cream, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 

(a) That earnings are paid weekly or regularly, or for any stated period of 
time ; 

(0) That “big” commissions are paid for addressing and mailing postcards; 

(c) That steady work is offered, unless it is stated that continued employ- 
ment is contingent upon receipt of orders from the recipients of the mailed 
cards; 

(d) That Turtle Oil Tissue Cream is of any value in smoothing away wrin- 
kles or revitalizing the tissues, or that it banishes wrinkles or brings youth to 
the skin or insures skin heaith; 

({e) That Turtle Oil Tissue Cream is a skin food; 

(f) That Dorothea Cosmetics will keep one young. 

(g) That Turtle Oil Tissue Cream or any of its ingredients are imported from 
the South Sea Islands. ; 

The respondent further agreed to cease and desist from the use 
of the words “Turtle Oil” in designating or describing her product, 
unless it was also clearly stated in direct and immediate connection 
therewith, that the oil content of such product was not wholly com- 
posed of Turtle Oil but that the oil content thereof was composed 
in part of an oil or oils other than Turtle Oil. (June 10, 1938.) 

02158. Cosmetics—Qualities and Composition—Daggett & Ramsdell, 
a corporation, 2 Park Avenue, New York, N. Y., vendor-advertiser, 
was engaged in selling cleansing creams designated Elorda Cream, 
Golden Cleansing Cream, and a night cream designated Elorda Re- 
vitalizer Cream, and agreed in soliciting the sale of and selling said 
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products in interstate commerce to cease and desist from representing: 
directly or otherwise: 

(a) That such creams contain “infinitesimal atoms” of gold; or that any 
particle of gold that may be in such cream is charged with electricity ; 

(0) That such creams constitute a tonic or that the gold therein exerts a 
tonic action on skin tissues or tones or invigorates skin cells; 

(c) That such creams will seep into the skin and dislodge, or attrach to it 
dirt, waste matter, dead tissue cells, make-up, or other impurities, or eliminate: 
the same; 

(d) That such creams will give lasting beauty, keep the skin beautifully 
soft and youthful, or have any effect on enlarged pores, lines or wrinkles ; 

(e) That such creams will stimulate sluggish pores or increase the volume: 
or movement of the circulation or in any way aid in restoring youth and 


vitality to the skin or complexion ; 
({) That such creams will rid the hair follicles, or the oil or sweat ducts of 


dirt, make-up or other impurities; or 

(g) From making any representation that states, imports or implies that 
such creams will do more than clean the surface of the skin and the tiny 
depressions at the mouths of the hair follicles aud sweat ducts, and such other 
tiny creases, lines and depressions that are really part of the surface of the 


skin. 

The respondent further agreed to cease and desist from the use of 
the word, “Revitalizer,” in describing or designating any of said | 
products. (June 17, 1988.) 

02159. Medicinal Preparation—Qualities, Nature, Safety, ete—Alex A. 
Whamond, an individual trading as The Robert Burns Hospital 
Laboratories, 3807 Washington Boulevard, Chicago, vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated 
Wham, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That Wham 


1. Is the nation’s remedy for over-indulgence ; 
2. Clears the head like magic; 


to 


3. Gives almost instant relief for travel sickness and all stomach distress 5 
4. Corrects the stomach; 
5. Relieves the head; or 
6. Will restore a drunken person to normal in 15 minutes, or any other 


brief period of time; 
(vb) That Wham is the “perfect” anti-aleoholie fizz, or is anti-alcoholic: 
(c) That Wham 


1. Is safe—sure—effective ; 
2. Is the proven remedy for travel sickness and all stomach distress ; or 
3. Is the proven remedy for headaches or that “morning after’ feeling ; 


(d) That Wham will do a “sobering up” job in a hurry and without dis- 
comfort or danger to injured patients ; 
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(ce) That Wham 
1. Promotes safe driving; or 
2. Is a “perfect”? remedy for over-indulgence ; 


(f) ‘That Wham is a competent remedy in the treatment of headaches, heart- 
‘burn, nausea, stomach distress, travel sickness (sea, air, rail), alcoholism or 
“morning after” effects. 

The respondent further agreed, in promoting the sale of his prod- 
uct, to cease and desist from using the word “laboratory” or “labora- 
tories” as a part of his trade name until such time as he actually 
owned or operated a “laboratory” or “laboratories.” (June 20, 1938.) 

02160. Soldering Iron and Blow Torch—History and Qualities, Exclu- 
sive Territory and Agents’ Earnings.—Justrite Manufacturing Co., a 
‘corporation, 2061 Southport Avenue, Chicago, IIL, vendor-advertiser, 
was engaged in selling Justrite Soldering Iron and Blow Torch, and 
agreed in soliciting the sale of and selling said product. in interstate 
‘commerce to cease and desist from representing directly or otherwise: 


(a) That respondent’s device is— 


. An amazing new invention; 

. Very “efficient” for burning off paint and pipe thawing; 

An “indispensible” tool for mechanics, garages, tinsmiths, farmers, 
automobile owners, home owners, plumbers, electricians, jewelers, 
janitors, printers, and radio work ; 

Capable of performing soldering operations that are superior to those 
performed by other soldering devices; 
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(0) That agents’ territories are going fast; 

(ec) That it is necessary for a person to act quickly in order to receive exclu- 
‘Sive Sales territory offer or benefits of new or special agents’ plan or proposition ; 

(d) That certain of its agents are selling a specified number of respondent’s 
devices a day or otherwise when such facts are not supported by proper evidence ; 

(e) That many of respondent’s sales-persons earn specified, amounts. of money 
per day, month, or otherwise, when such is not the case in truth or in fact. 


Respondent, in soliciting sales-persons or dealers in aid of sales of 
such merchandise, further agreed— 


(f) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time sales-persons or dealers 
achieved under normal conditions in the due course of business ; 

(9) Not to represent or hold out as a chance or opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
sales-persons or dealers under normal conditions in the due course of business ; 

(h) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
sales-persons or dealers under normal conditions in the due course of business; 
and 

(1) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such word 
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or phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre- 
sentation of earnings. (June 17, 1938.) 

02161. Reducing Girdle and Sport Form Belt—Qualities and Results. 
Guarantee.—National Bellas Hess, Inc., a corporation, 5401 Independ- 
ence Avenue, Kansas City, Mo., vendor-advertiser, was engaged in 
selling a Reducing Girdle and Sport Form Belt, and agreed in solicit- 
ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That the use of said girdle will cause extra pounds to melt away ; 

(b) That said girdle will “rid” one of or cause one to lose any definite 
number of pounds, or affect any reduction within any definite period of time; 

(c) That any “results” claimed from the use of said girdle is “guaranteed” 
as distinguished from a money back guarantee; 

(d@) That the Sport Form Belt will give one better health or take down bulges 
around the waistline. (June 17, 1988.) 

02162. Watches—Quality, Guarantees, and Composition National 
Watch Co., a corporation, Waltham, Mass., vendor-advertiser, was 
engaged in selling Watches, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That respondent’s watches are comparable to $20.00 watches, or that 
they are of super quality ; 

(0) That the accuracy of said watches is guaranteed by the factory unless 
the specific terms of the factory guarantee are stated, including the duration 
of such guarantee; 

(c) That the cases for said watches are “solid gold effect” or from otherwise 
implying that they are made of solid gold; 

(d@) That the cases of said watches are guaranteed for 25 years or any other 
length of time, unless the respondent issues a bona fide guarantee or refund 
agreement for covering the period stated. 

The respondent further agreed to cease and desist from designating 
or describing said watches as engineers’ watches. 

The respondent further agreed to cease and desist from designating 
or describing any warranty or refund agreement as a Gold Bond 
Guarantee and from issuing any so-called guarantee that was not 
complete and specific in its terms, and did not legally bind the 
guarantor to comply with its terms. (June 22, 1938.) 

02163. Lists of Matrimonial Eligibles—Qualities, Success, Unique Na- 
ture, ete—Barron B. Long and Gretchen Valbracht, copartners, trad- 
ing as Elite Social Correspondence Register, P. O. Box 375, Los 
Angeles, Calif., vendor-advertiser, was engaged in selling Lists of 
Matrimonial Eligibles and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


STIPULATIONS 1587 


(@) That the client will obtain pleasure and contentment, no matter how 
hard to please, or discriminating he or she may be; 

(0) That no “cut rates” or special inducement offers are made to gecure 
enrollments ; 

(c) That respondents are privileged to refer the inquirer to their postmaster ;: 

(d) That the Blite Social Correspondence Register— 


1. Is the largest advertiser in the social club world, unless and until 
Such statement is proven by competent evidence ; 

2. Is devoted to the cultivation of happier, fuller, and richer emotional 
lives for men and women ; 

3. Is the largest and most highly rated organization of its kind in the- 
world, unless and until such statement is proven by competent 
evidence ; 

4. Can establish contacts which will lead to happiness and lasting con- 
tentment, unless qualified by the statement that this cannot pe- 
done in every instance; 

5. Has for- its members “worth while,” “cultured,” “wealthy” people, alli 

ages, everywhere; 

Has a worth-while sweetheart, husband, or wife, for everyone;. 

everywhere; or 

7. Has a standing investment of $3,000 in prepaid advertising unless: 
and until this statement is proven by competent evidence; 


a) 


(e) That the enrollment of the Elite Social Correspondence Register numbers. 
nearly 100,000; or any number in excess of the number of persons actually 
enrolled at the time such statement is published ; 

(f) That there is no other social correspondence register in all the world: 
like the Hlite; 

(g) That the Elite Social Correspondence Register is “devoted solely” to: 
cultivating contentment for men and women through proper companionship. 
(June 22, 1938.) 


02164. Household Necessities, Cosmetics, Medicinal Preparations—Com-. 
position, Qualities, Nature, ete——Ho-Ro-Co Mfg. Co., a corporation, 
2720 Dodier Street, St. Louis, Mo., vendor-advertiser, was engaged 
in selling Household Necessities, Cosmetics and Medicinal Prepara- 
tions, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a). That Ho-Ro-Co Teas are from selected young tea leaves of the first 
picking ; 
(0) That Ho-Ro-Co Root Beer Flavoring is nourishing; 
(c) That Ho-Ro-Co Spices represent the “cream of the crop”; 
(d) That Ho-Ro-Co Laxative Iron Tonic; 
1, Is “The Tonic of a Nation’; or 
2. Is “Nature’s Own Remedy”; or 
3. Is of value for constipation, headache, and biliousness unless limited 
to the temporary relief of constipation and to the temporary relief 
of headaches and biliousness due to constipation; or 
4. Is of value in cases of indigestion unless it is indicated that its value: 
for this condition is limited to its laxative properties; 
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(e) ‘That Ho-Ro-Co Laxative Iron Tonic Tablets ; 

1. Help to strengthen the system; or 

2. Help the bowels to act in a natural way; or 

3. Tone up the intestinal muscles; or 

4. Are of value in the relief of constipation or its effects unless limited 

to temporary constipation or that they are of value in cases of 
biliousness unless limited to the temporary relief of biliousness due 
to constipation ; or 
Are of value in indigestion unless limited to the relief of indigestion 
due to their laxative properties; or 
6. Are of value for “lassitude and general run down condition” ; 

(f) That Ho-Ro-Co Oil is of value in cases of cramps, colic, diarrhoea, or 
“other internal disorders” ; 

(g) That Ho-Ro-Co White Pine Compound is “an all purpose cough remedy” ; 

(&) That Ho-Ro-Co Salve is healing, or otherwise implying that it, of itself, 
possesses the ability to heal; ‘ 

(i) That Ho-Ro-Co Aspirin will relieve headaches or neuralgia unless lim- 
ited to simple headaches and simple neuralgia ; 

(j) That Ho-Ro-Co Skin and Scalp Soap or any of its ingredients is absorbed 
‘by the pores; 

(k) That Austin’s Lemon Oil Soap; 

1. Is of value in clearing the skin unless it is indicated that any value it 
possesses in this respect is due to its cleansing properties; or 

2. That it or any of its ingredients are stimulating or invigorating to the 
hair and scalp, or penetrate the pores of the skin; 

(1) That Creamo Cocoanut Oil Soap cleanses the pores or removes all 
“impurities ; 

(m) That Ho-Ro-Co Cold Cream thoroughly cleanses the pores or nourishes 
the tissues or keeps the skin healthy ; 

(n) That Ho-Ro-Co Massage Cream is an aid in removing facial lines and 
wrinkles or that it is efficacious in the removal of pimples; 

(o) That Mystic Beauty Creams will keep one young or that their use will 
result in a clear, smooth complexion with no enlarged pores, or wrinkles; or will 
cleanse the pores of the skin ; 

(p) That Sweet Alyssum Vanishing Cream is “youthifying” ; 

(q) That Ho-Ro-Co Bay Rum is nourishing or strengthening or that it is “a 
universal favorite” ; 


on 


(r) That La-Hm-Strait Hair Dressing tends to promote hair growth or that it 


helps to eliminate dandruff unless limited to the temporary remoyal of loose 
seales of dandruff ; 


(s) That La-Em-Strait Hair Shampoo reaches every tiny hair cell or pene- 
trates into the pores of the sealp; 

(t) That La-Em-Strait Hair Tonic will keep the hair and scalp healthy and 
free from dandruff or increase the vitality of the hair; 


(wv) That Tantalizing Brown Skin Face Powder is imported or that “thousands 
proclaim it best”; 


(v) That Mex Hair Dressing invigorates the hair and scalp; 

(w) That Ho-Ro-Co Corn Plasters are efficacious in the removal or relief of 
bunions or in the removal of corns unless limited to hard corns; 

(y) That persons will be started in business with respondent’s own capital. 


The respondent further agreed in soliciting the sale of its products 
in interstate commerce to cease and desist— 
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1. From the use of the words vanilla, lemon, pineapple, banana, strawberry, 
black walnut, and maple either independently or in conjunction with any other 
word or words or in any way as descriptive of its products where said products 
are not composed respectively of the bean, pod, or capsule of the vanilla plant, 
or from the juice or fruit of the lemon, pineapple, banana, or Strawberry or from 
the meat of the black walnut, or from maple sugar, syrup, or sap, unless such 
word or words are so qualified as to clearly indicate that said flavors are imita- 
tion or artificial; 

2. From the use of the word pearl or pearls as descriptive of the LaFiesta 
Necklace so as to import or imply that such necklace is made of pearls; 

3. From representing that the LaFiesta Necklace is indestructible or that it 
is a $2.50 value or that such is its regular retail price. (June 22, 1988.) 


01620." Grape Juice—Tests and Relevant Facts.—Welch Grape Juice 
Co., a corporation, Westfield, N. Y., vendor-advertiser, was engaged 
in selling Welch Grape Juice, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That tests conducted with Welch’s Grape Juice were among a “large” 
number of people; 

(6) That tests were conducted upon a group of people with specific results, 
unless it is also explained in direct connection therewith, and with equal clarity, 
that such tests were made upon intelligent and cooperative persons who followed 
instructions implicitly ; ; 

(c) That all one has to do to lose weight is to eat sensibly and drink Welch’s 
Grape Juice, unless it is clearly stated that by “eating sensibly” a substantial 
reduction in caloric intake is meant. 

Respondent further agreed that if the results of any further tests or 
experiments were published it would also publish in direct connection 
therewith, and in equally conspicuous form, all material facts pertinent 
to such tests or experiments. (June 27, 1938.) 

02165. Medicinal Preparation—Qualities, Doctor’s Approval, and 


Safety.—The Galenol Co., Inc., a corporation, P. O. Box 1740, Atlanta, 
Ga., vendor-advertiser, was engaged in selling a medicinal product 
designated Smith’s Worm Oil and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That said preparation is a universal worm oil or is the great worm. 
destroyer ; 

(0) That said preparation never fails to remove worms; 

(c) That when said preparation is given according to directions and no worms 
are removed one may be satisfied that worms are not present or that there is no 
use trying anything else; 

(d@) That worms will be expelled as soon as said preparation acts on the bowels = 

(€) That said preparation will rid one of worms; 
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(f) That said preparation is a worm oil or is for worms unless limited to those 
worms for the removal of which it is definitely known to be efficacious ; 

(g) That BH. 8. Lyndon, M. D., or any other person, not justified by the facts, 
‘has prescribed or approved definite therapeutic doses of said preparation ; 

(h) Unqualifiedly that said preparation is safe. 


The respondent further agreed to cease and desist, by use of the word 
“oil” in the trade name or otherwise, from representing said prepa- 
ration as an “oil”. (June 27, 1938.) 

02166. Medicinal Preparation—Nature, Qualities, and Composition.— 
‘G. G. Mason, an individual trading as Gas-No Company, 204 North 
University Avenue, Knoxville, Tenn., vendor-advertiser, was engaged 
in selling a medicinal preparation designated as Mason’s Gas-No 
Tonic, and agreed in soliciting the sale of and selling said product in 
‘interstate commerce to cease and desist from representing directly or 
‘otherwise : 

(a) That respondent’s product is a tonic or from using the word “Tonic” as 
part of the trade-name; 

(b) That respondent’s product will give one quicker relief for gas or acid 
indigestion than any other medicine; 

(c) That respondent’s product is an adequate treatment or a competent remedy 
for acid indigestion, dyspepsia, run-down condition, weakness, nervousness, 
‘bilious attacks, kidney troubles, headaches, dizziness, sluggish liver, or loss of 
-weight ; 

(d@) That respondent’s product will eliminate poisonous gas or decayed matter 
from the system, or is a “system cleanser.” 

(e) That respondent’s product will “cure” gas on the stomach, gastritis, or 
any other condition ; 

(f) That respondent’s product will relieve insomnia or improve strength, 
‘energy, Vitality, or the appetite ; 

(g) That respondent’s product is a vegetable compound ; 

(h) That respondent’s product will overcome the condition causing palpita- 
‘tion of the heart, shortness of breath, or fainting spells; 

(i) That respondent’s product will clear up the skin, or clear up pimples, 
-or spots; 

(j) That through the use of respondent’s product colds are checked: 

(k) That respondent’s product will benefit 99 out of every 100 people or any 
‘definite percentage of people. (June 27, 1938.) 


02167. Mechanical Device for Gas Stoves—Qualities and History, Sales- 
men’s Earnings and Opportunities, ete—John L. Hancock and H. B. 
Parker, copartners, trading as Hancock Mfg. Co., 4656 Lake Park 
Avenue, Chicago, Ill., vendor-advertiser, was engaged in selling A 
Mechanical Device Designated “Meter Master,” and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
‘cease and desist from representing directly or otherwise: 

(a) Using the words Meter Master as a trade name for their product; 

(b) Representing directly or otherwise that their product: 


1. Cuts gas bills up to 50%; 
2. Contains a secretly chemicalized tip; 
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. Contains a tip that lasts a lifetime ; 
Is a startling new discovery; 
Cooks food evenly; 
Saves time in cooking; 
Cooks food faster than ordinary gas burner; 
Makes kitchen cooler, while cooking ; 
Produces healthy condition in the kitchen ; 
Saves gas, money and health; 
Will make a modern stove out of an old gas stove; 
12. Reduces time it takes to bring foods to a boil; 
13. Produces a hotter heat at same gas cost; 
14. Produces same amount of heat with a saving in gas up to 50%; 
15. Eliminates the “hot spot” in the center of cooking pan; 
16. Insures health by guarding against an overheated room ; 
(c) Representing directly or otherwise: 
1. That the sale of respondents’ product pays huge profits; 
2. That scores of sales of respondents’ products are made daily in every 
home, apartment or wherever gas is used for cooking ; 
3. That the field for the sale of respondents’ product is non-competitive; 
4. That respondents’ product sells on sight; 
5 
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5. That there is “nothing like” respondents’ product; 
. That salespersons or agents selling respondents’ product make a 

profit of over 100%; 

7. That salespersons and agents assume no risk Selling respondents’ 
product; 

8. That respondents make “full refund” of the money paid by their 
Salespersons and agents on stock returned in good condition ; 

9. That respondents give exclusive territory rights to salespersons and 
agents; 

10. That respondents are holding exclusive territories open for specific 
Salespersons or agents for a limited period of time. (June 28, 
1938. ) 


02168. Medicinal Preparations and Beverage—Qualities, Unique Nature, 
and Relevant Facts.—Mary Bessemer and James Bessemer, copartners, 
trading and doing business as Bessemer Chemical Company, 26 East 
Twenty-first Street, New York City, vendor-advertiser, were engaged 
in selling a laxative preparation designated as Bes-To-Lax, a prep- 
aration allegedly a tonic designated as Bes-To-Kelp, and a beverage 
designated as Bessemer’s Peppermint Tea, and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Bes-To-Lax— 


Will end constipation troubles; 

Possesses supreme qualities ; 

Is a system cleanser ; 

Is a digestive aid; 

Is non-habit forming or non-irritating; 

Completely removes mucus from the digestive tract; 
Acts without pain, cramps, or ill effects; 
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8. Animates liver bile or tones the system ; 
9. Is the only reliable harmless herb laxative helping digestion and 
elimination perfectly ; 
(b) That Bes-To-Kelp— 
1. Is a tonic; : 
Is so easily assimilated that any condition will be benefited at once ;. 
Will improve the action or functioning of the glands ; 
Will eliminate internal inflammation ; 
Is a gland food; 
6. Contains a wealth of vitamins or is a builder of health and youth; 
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(c) That free iodine, chlorophyll or vitamins as present in Bes-To-Kelp are 
of value in maintaining perfect health or youth; 

(d) That Bessemer’s Peppermint Tea is the essential beverage to a well- 
balanced diet. 

The respondents further agreed to cease and desist from designating 
or describing their tea as now compounded, “Peppermint” Tea. (June 
28, 1938.) 

02169. Hair Dye—Qualities and Safety—M. J. Block, an individual, 
trading as Barbo Mfg. Co., 220 West Nineteenth Street, New York, 
N. Y., vendor-advertiser, was engaged in selling a hair dye designated 
Barbo Compound and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That Barbo Compound will “banish” gray hair or “get rid” of gray hair, 
or that it constitutes a competent “remedy” for gray hair; 

(b) That under all conditions this preparation is safe to use; 

(c) That Barbo Compound is better than any similar preparation which can 
be purchased, unless such claim is expressly explained to be the personal opinion 
of the respondent. (June 28, 1938.) 

02170. Cosmetic—Qualities, History, Use, Safety, ete.—Affiliated Prod- 
ucts, Inc., a corporation, 536 Lake Shore Drive, Chicago, Il., vendor- 
advertiser, was engaged in selling a cosmetic designated Delica Brow 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That by the use of respondent’s product one will get the same effect and 
eye-appeal that movie and stage stars do; 

(b) That respondent’s product is a “discovery” ; 

(c) That respondent’s product is made according to a secret formula; 

(d) That the compact containing respondent’s product is made of gold; 

(e) That respondent’s product cannot be detected or distinguished from the 
user’s natural eve shading, unless such statements are limited to those instances: 
where the product is properly applied ; 

(f) That respondent’s product cannot possibly harm the eyes; 


(g) That any substantial number of Stage stars use respondent’s product. 
(June 29, 1938.) 


02171. Diamond Rings and Watches—Free Trial, Quality, Prices, and 
Guarantees.—Royal Diamond and Watch Co., Inc., a corporation, 170° 
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‘Broadway, New York City, vendor-advertiser, was engaged in selling 
Diamond Rings and Watches, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That any offer is a “free trial” offer unless the article is delivered to 
the prospective purchaser without requiring the payment of the purchase price 
or any part thereof; 

(0) That any diamond is “Blue White” when in its natural state it shows 
any color or any trace of color other than blue or bluish; 

(ec) That any amount can be saved by the purchase of any article if such 
amount is less than the difference between the price at which said article is 
regularly sold by the respondent and the price at which it is offered; 

(d) That every watch sold by the respondent, or any watch not guaranteed 
by its manufacturer, carries with it two guarantees, a “double guarantee,” or a 
“factory. guarantee,” or that the value of any artiele is “guaranteed” by 
respondent. - 

The respondent further agreed in its future advertising not to make 
any false, misleading, exaggerated, or deceptive representation by 
means of pictorial illustrations or otherwise, with respect to the size, 
cut or brilliance of any article. (June 17, 1938.) 

02172. Motor Fuel and Oil—Qualities—L. L. Coryell & Son, Inc., a 
corporation, and L. L. Coryell, Sr., and L. L. Coryell, Jr., copartners 
trading and doing business as L. L. Coryell & Son, 1619 Sharp Build- 
ing, Lincoln, Nebr., vendor-advertiser, was engaged in selling a motor 
fuel designated as Coryell 70 Super Gasoline and a motor oil desig- 
nated as Coryell 70 Motor Oil and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Coryell 70 Super Gasoline will give 18% more miles per dollar, unless 
such representation is used only in those localities wherein the price charged 
therefor is sufficiently lower than the price of other regular gasolines to justify 
such representation ; 

(6) That Coryell 70 Motor Oil prevents hard carbon or will keep the carbon 
out, unless limited to assisting in preventing the formation of harmful deposits of 
carbon or assisting in removing such harmful deposits. (June 21, 1938.) 

01937.* Cosmetics—Qualities—Grace Donohue, Inc., a corporation, 
640 Madison Avenue, New York City, vendor-advertiser, was engaged 
in selling Cosmetics and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That respondent’s Blush Cream is an effective aid in removing wrinkles 


or lines; 
(6) That the action of respondent’s product goes beneath the skin; 


(c) That respondent’s product is “revitalizing” ; 
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(d) That the use of respondent’s product will result in faster replacement of 
old tissues by new. (June 29, 1938.) 


02173. Antiseptic—Qualities and Prices——Ford Hopkins Co., a corpo- 
ration, 400 West Erie Street, Chicago, Il. vendor-advertiser, was 
engaged in selling an antiseptic designated Char-Tex and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise : 


(a) That Char-Tex kills the germs or bacteria in the mouth, or that by using 
Char-Tex one can effectively prevent disease caused by germs in the mouth; 

(bo) That the regular price of said product is $1.00, or any other figure which 
is not the price for which said product is generally sold to the retail trade. 
(July 1, 1938.) 


02174. Correspondence Course in Crime Detection—Employment Oppor- 
tunities, Earnings, Unique Nature, etc—H. P. Wunderling, an in- 
dividual operating under the trade name of International Crimi- 
nologist School, 5424 Fifty-seventh Avenue, South, Seattle, Wash., 
vendor-advertiser, was engaged in selling a correspondence course in 
crime detection designated Criminology and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That the courses offered by respondent are “complete,” or that they deal 
fully with the subjects referred to; 

(bo) That positive identification of firearms cannot be made without a knowl- 
edge of factory standards of guns; 

(c) That the services of one who completes respondent’s course are con- 
stantly in demand, or are likely to be in demand at all; 

(d) That one who completes respondent’s course will have fitted himself to earn 
$50.00 or any other sum greater than the average salary of those who have 
already finished the course; 

(e) That this school is offering an opportunity not obtainable elsewhere, or 
that the course is the most complete ever offered to the public; or that the 
student could not obtain the knowledge in any other manner; 

(f) That everyone who completes the respondent’s course is an expert, or 
that any document issued to such persons by respondent proves they are experts, 
or that such documents are “official ;” 

(g) That respondent does not make any special offers, or does not reduce the 
price of the course, so long as he offers the course to prospective customers at 
any price lower than the one originally quoted; 

(h) That everyone with a common school education who seriously studies 
this course will be able to master it without difficulty ; 

(4) That any substantial proportion of police experts have studied respond- 
ent’s course, except aS has been actually established to be a fact; 

(j) That a number of the best universities in the United States have estab- 
lished courses in scientific crime detection; 

(k) That this course of study, offered by correspondence, enables the student 
to learn as much as if instruction were offered personally ; 

(1) That the field of Criminology will never be overcrowded, or that there 
is any present demand for experts, or that the “demand” is increasing daily. 
(July 1, 1988.) 


STIPULATIONS 1595 


02175. Instructions in Show-Card Writing and Commercial Art—Em- 
ployment Opportunities, Earnings, Free Goods, etc.—B. Radford, an indi- 
vidual trading as Acme Studios, Acme Show Card & Poster Service 
and Aeme Show Card System, 22 West Hubbard Street, Chicago, IIL.,. 
vendor-advertiser, was engaged in selling instructions in show-card 
writing and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or other-vise: 

(a) That students of respondent’s courses will obtain steady employment in 
seven weeks or any definite time ; 

(0) That the demand for students of respondent’s courses is greater than can 
be supplied by the school; 

(c) That “many” of respondent's students earn in excess of $65. a week or- 
any salaries in excess of the average received by a large number of students ; 

(d@) That students who finish the show card course offered by respondent 
earns $25 a week at the start; 

(e) That the respondent “assures” the future of his students; 

(f) That “hundreds” who have taken respondent’s course are receiving big 
pay ; 

(g) That positions are awaiting those who take respondent’s courses ; 

(h) That any article or service is rendered “free” when its price is included 
in the price of the instruction courses sold by respondent ; 

(¢) That respondent has a larger percentage of students working in the show 
card business than any other school in Chicago unless such statement is sub- 
stantiated by reliable information and applies to students of the correspondence 
school only. (July 1, 1938.) 

02176. Correspondence Course in Radio-Television—Prices and Employ-- 
ment.—First National Television, Inc., a corporation, Fidelity Build- 
ing, Kansas City, Mo., vendor-advertiser, was engaged in selling a. 
correspondence course in radio-television and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That the cost of the course is any amount in excess of that regularly 
charged and collected ; F 

(b) That respondent has employment to offer or has knowledge of unusual 
opportunities for employment in radio or television. 

The respondent further agreed to cease and desist from adding a 
so-called deferred payment to the actual price of the course unless. 
and until bona fide efforts were made to collect such amounts. (July 
2, 1938.) 

02177. Cosmetic—Qualities and Composition.—Krane Products, Inc.,. 
a corporation, Ontario Building, Towanda, Pa., vendor-advertiser, 
was engaged in selling a cosmetic designated Krane’s Buttermilk 
Facial Beauty Pack and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist. from repre- 
senting directly or otherwise: 


1596 FEDERAL TRADE COMMISSION DECISIONS 


(a) That respondent’s product constitutes a competent treatment or an 
effective remedy for oily skin, dry skin, or sluggish pores ; 

(bv) That the use of this product will cause blackheads to disappear, or will 

“eliminate” blackheads ; 

(c) That one may have a “flawless” complexion by the use of this product, 
or that it is a competent treatment for complexion blemishes generally; 

(d@) That the said product brings new life to the skin, feeds the tissues or 
the skin, or by any other statement, importing or implying that it replaces or 
puts into the skin any ingredients or substances which are normally supplied 
by natural body processes ; 

(e) That respondent’s product will remove wrinkles ; 

(f) That this product “rejuvenates” the skin ; 

(g) That any results achieved by this product are due to the buttermilk 
content, that it constitutes a buttermilk facial, or that it is the equivalent, of 
fresh buttermilk. 

The respondent further agreed to cease and desist from the use of 
the word “Buttermilk” as a part of the trade name of this product 
unless the buttermilk content was increased sufficiently that definite 
beneficial results might be truthfully ascribed thereto, and such re- 
sultant product would achieve substantially the same results as would 
fresh buttermilk. (July 2, 1938.) 

02178. Musical Instruments—Qualities, Individual Attention, and Earn- 
ings.—J. C. Deagan, Inc., a corporation, Berteau & Ravenswood Ave- 
nues, Chicago, Ill., vendor-advertiser, was engaged in selling musical 
instruments and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : x 

(a) That learning to play respondent’s instruments does not require any 
practice or exercises ; 

(b) That a purchaser learns to play simple melodies the day he receives 
respondent’s instrument, or simply picks up a mallet and begins to play; 

(c) That the instructions offered with the purchase of respondent’s instru- 
ments are “individual” or are as effective as personal instruction by the writers 
of the course; 

(d) That it is possible for all purchasers of respondent’s instruments to earn 
$65.00 a week, or any other sum greater than the average of what actually has 
been earned by purchasers of such instruments, except that where particular 
amounts actually have been earned respondent may refer to such amounts if 
such reference is qualified by phraseology such as “up to”, “as high as”, ete. 

The respondent further agreed to cease and desist from representing 
as a “free trial” any offer which required the payment of any money 
prior to delivery of the instrument, or the payment of any charges, 
including shipping costs. (July 2, 1938.) 

02179, Beverage—Qualities and Gampoetion —The Brooks Bottling 
Co., a corporation, 791 South Lazelle Street, Columbus, Ohio, vendor- 
advertiser, was engaged in selling a beverage desigriated “Play” and 
agreed in PARSE the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 
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(a) That the product designated “Play” is a competent remedy in the treat- 
ment of an upset stomach : 
(0) That said product will stay down when water will not; 
(ec) That said product is “alkaline” or that it produces an “alkaline” reaction ; 
(d) That its “alkalinity” helps to put Play in front, or that Said product ig in 
front; 
(e) That the carbonic gas in Play is sufficient to give it medicinal value, or to 
make it beneficial when used as directed ; 
(f) That said product is— 
1. An “anti-acid” treat: or 
2. Just what the doctor ordered ; 
(g) That said product— 
1. Keeps one’s drinking on the healthy side; 
2. Neutralizes acids: 
3. Counteracts acidity ; 
4. Aids digestion. (July 2, 1988. ) 


02180. Food Yeast—Qualities and Relevant Facts.—Standard Brands, 
Ine., a corporation, 595 Madison Avenue, New York, N. Y., vendor- 
advertiser, was engaged in selling a food designated Fleischmann’s 
Compressed Yeast and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Fleischmann’s Compressed Yeast will “rid” one of pimples or any 
other condition ; 

(o) That this product will “clear” skin irritants out of the blood, or that as 
the result of taking it, pimples “go”, unless limited to such skin irritants as com- 
petent scientific tests prove can be removed from the blood by using such 
products; 

(c) That this product can be relied upon to make the skin “clear” or “healthy” 
or that it will keep the skin “clear” or “healthy” ; F 

(d) That Fleischmann’s Compressed Yeast constitutes a competent treatment 
or an effective remedy for, or will prevent, a fallen stomach ; 

(e) That Fleischmann’s Compressed Yeast will “cure” or “prevent” constipa- 
tion, bad breath, boils, acne, pimples, or other manifestations of irregular 
digestion ; 

(f) That Fleischmann’s Compressed Yeast is a competent remedy or effective 
treatment for constipation, unless limited to functional constipation ; 

(yg) That Vitamins B and G, or either of them, overcome loss of appetite unless 
such loss is due to an insufficient supply of such vitamins; 

(h) That Fleischmann’s Compressed Yeast will keep the whole intestinal canal 
healthy: 

(4) That Fleischmann’s Compressed Yeast will prevent or correct underfed 
blood, or increase the capacity of the blood to perform its functions except 
insofar as competent scientific evidence demonstrates that the vitamins and 
other constituents of Fleischmann’s Compressed Yeast affect the composition 
and functions of the blood, and supplement and enhance the biologie values of 
the food in the diets; 

(j) That Fleischmann’s Compressed Yeast will not make one fealty 

(k) That taking Fleischmann’s Compressed Yeast will “make you healthy” ; 

(1) That badly formed or crooked teeth and cavities are the result of a lack 
of vitamin D unless reference is also made to the calcium and phosphorous 
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requirements, and in the case of badly formed and crooked teeth reference also 
be made to the years during which the jaw bones are growing and developing 
to make room for the teeth, as well as the calcium and phosphorous require- 


ments. (July 7, 1938.) 

02181. Sun Lamp—Qualities and Tests—Health Ray Manufacturing 
Co., Inc., a corporation, 342 West Fourteenth Street, New York, 
N. Y., vendor-advertiser, was engaged in selling a device designated 
Health Ray Sun Lamp, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise : 

(a) That the use of respondent’s lamp will help increase youthful vigor and 
vitality ; 

(b) That the use of respondent’s lamp will stimulate all glandular functions, 
unless limited to the particular glands which will be beneficially affected ; 

(c) That the use of respondent’s lamp will destroy all germ life, unless limited 
to those germs which are exposed to the rays emanating from said lamp; 

(d@) That pimples or blemishes will yield to the action of respondent’s lamp, 
unless such representation is specifically limited to those types of pimples or 
blemishes which are known to react favorably to the rays produced; 

(e) That the action of respondent’s lamp is purifying; 

(f) That respondents lamp is effective for “listlessness” and “anemia” ; 

(g) That respondent’s lamp is the first lamp of its type that has been ap- 
proved by the highest testing laboratories. (July 8, 1938.) 


02182. Medicinal Preparation—Qualities—Friedrich Linnemann, an 
individual trading as L. Laboratory, 1410 North Fifteenth Street, 
Melrose Park, MTs, vendor-advertiser, was engaged in selling a medic- 
inal preparation designated Rx—4 Ointment and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Rx—4 Ointment “removes” skin eruptions, eczema, or Athlete’s 
Foot, or that it is a competent remedy in the treatment of such disorders. 
(July 8, 1988.) 

02183. Medicinal Preparation—Qualities and Composition Abraham 
Parodney, an individual trading as Dupree Medical Co., 18 Warren 
Street, New York City, vendor-advertiser, was engaged in selling a 
medicinal preparation designated Dupree Vitamin-Perles and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(@) That said product is a tonic or nerve stimulant for male or female: 

(b) That said product contains Vitamin Double BH; ' 

(c) That said produce is a competent treatment for, or is of value in, the 


treatment of male or female sterility, myasthenia gravis, anterior pituitary. 
hormone, constitutional mal-effects, or lowered basal metabolism, (J uly 8, 1938.) 


02184. Medicinal Preparation—Qualities—K. Fougera & Go. ANG 

. i ; sh 
corporation, 75 Varick»Street, New York City, vendor-advertiser 
was engaged in selling a medicinal preparation designated Bae 


Embrocation and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and, desist from representing 
directly or otherwise: 


(a) That Roche’s Embrocation constitutes a competent treatment or an effec- 
tive remedy for: 


. Croup, 

. Bronchitis, 

. Heavy chest colds, 

. Whooping cough, 

. Difficulty in breathing, or 
. Fits of coughing, 
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or that it prevents choking, breaks up the true cause of any of the above 
conditions, or loosens phlegm fixed in the chest and stomach. (July 8, 1938.) 

02185. Medicinal Preparation—Qualities— Donalds Limited, Inc., a 
corporation, 15 Exchange Place, Jersey City, N. J -, vendor-advertiser, 
was engaged in selling a medicinal preparation designated Vapex 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(@) That Vapex is an effective remedy for colds unless limited to the relief 
of the symptoms of colds, or that aks 


1. Attacks the cold where it started, 

2. Prevents colds, 

3. Attacks the growth of germs, 

4. Awakens paralyzed membranes of the nose, 

5. Stops colds, or 

Enables one to breathe away colds. (July 8, 19388.) 

02186. Medicinal Preparation—Qualities and Composition.—Noxacorn 
Co., Inc., a corporation, New York, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Noxacorn and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


S 


(a) That Noxacorn is composed only or principally of castor oil, or that its 
effect depends solely upon the castor oil therein contained ; 

(0) That Noxacorn removes the roots of corns, or that corns have roots; 

(c) That Noxacorn “ends” or “rids” one of pain, warts or any other symptom 


or condition ; 
(d@) That Noxacorn achieves any particular results in 60 seconds or any other 


Specified period of time. (July 8, 1938.) 

02187. Medicinal Preparation—Composition and Qualities—The Tam 
Co., Inc., a corporation, 469 Fifth Avenue, New York City, vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
Tam and agreed in soliciting the sale of and selling said product. in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


(a) That there are no drugs in Tam, or by any other statement, importing or: 
implying that the product is composed entirely of fruit, that its action results: 
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solely from the fruit content, or that such action is not due partially to drugs 


therein contained ; 
(b) That Tam clears the skin, is an effective remedy for colitis, or has any 


effect other than the relief of constipation. (July 8, 1938.) 


02188. Cosmetics—Qualities, Unique Nature, and History.—Estelle 
Adler Erlan and I. Mathew Berk, copartners, doing business at 
Botay Laboratories, 56 West Forty-fifth St., New York City, vendor- 
advertiser, was engaged in selling certain cosmetics designated Poya 
Oil, Liquid Pore Cleanser, and Herbal Eye Pack and agreed in so- 
liciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That the use of Poya Oil will— 


1. Permit free pore breathing ; 

2. Keep the skin healthy; 

Keep the skin beautiful ; 

Strengthen and rebuild skin cells; 

Restore impoverished skin cells; 

Cause the skin to be clear; 

Penetrate and lubricate the pores of the skin; 
. Heal the skin; 

Restore beauty to impoverished skin cells; 
Help women to youthful complexions ; 


SH PHAM AP w 


10. 


(bo) That by the use of Poya Oil one can enjoy a healthy, normal com- 
plexion ; 
(c) That Poya Oil is— 


1. The “only” simple and effective skin aid in existence; 
2. A “natural” skin aid; 

3. Nature’s own product; 

4. A new, startling, or sensational discovery ; 

5. Rare; 


(ad) That the ‘“Erlan Deep Pore Cleansing Treatment”— 


1. Keeps the skin in a condition of natural beauty and health, or “re- 


stores” complexions to “normal ;” 
2. Protects or stimulates the complexion ; 
8. Is beneficial to skins showing large pores and acne; 
4. “Normalizes” the skin or “restores” the skin to a state of health; 


(e) That by the use of the “Erlan Deep Pore Cleansing Treatment”— 


1. One may enjoy a healthy, normal complexion ; 
2. Toxins and waste matter are drawn from the skin; 


(f) That the “Erlan Deep Pore Cleanser” is the “only” suitable soap for 
cleansing the skin; 
(g) That the Herbal Eye Pack— 


Hxerts a beneficial effect on the eyes; 

Soothes the nerves; 

Relieves eye strain; 

Stimulates the circulation ; 

. Brightens or imparts a healthful glow and beauty to the eves, 
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The respondents further agreed to cease and desist from using the 
term “deep pore” to designate or describe any of their products, or 
any combination thereof. 

Respondents represented that since the publication of the foregoing 
claims the formula of Poya Oil was changed so that it was composed 
exclusively of oils derived from herbs and agree that they would not 
use the word “herbal” as descriptive of any oil not composed ex- 
clusively of oils extracted from herbs. (July 12, 1938.) 

02189. Cosmetic—Qualities—Sensation Cosmetic Co., Inc., a corpo- 
ration, 730 Fifth Avenue, New York, N. Y., vendor-advertiser, was 
engaged in selling a cosmetic designated Raydence Lotion, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That Raydence Lotion— 

1. Is Wilt-Proof, water-proof, and perspiration proof, or “impervious” 
to wind, sun, or perspiration; or will do more than tend to resist 
any effect by these elements; 

2. Will keep the face powdered for any definite number of hours; 

3. Will refine pores, disguise blemishes, or soften the skin or do more 
than reduce the size of pores temporarily and cover such blemishes 
as can usually be disguised by powder; 

4. Will not clog the pores; 

5. Creates the fresh, youthful appearance of a full-hour facial in less 
than three minutes or any other specified time. (July 15, 1938.) 

02190. Medicinal Preparation—Qualities, Unique Nature, and Indorse- 
ments.—William R. Warner & Co., Inc., a corporation, and Vince 
Laboratories, Inc., a corporation, 113 West Eighteenth Street, New 
York, N. Y., vendor-advertisers, were engaged in selling a medicinal 
preparation designated Vince and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Vince is suitable for prophylactic use unless the conditions it will 
prevent are specified ; 

(b) That there is no other antiseptic which will destroy both aerobic and 


anaerobic organisms as efficiently as Vince; 

(ce) That Vince is the latest contribution of science to efficient and complete 
mouth hygiene; 

(d) That the properties of Vince are available for thorough and complete 
oral cleansing ; 

(e) That Vince or oxygen released therefrom will disinfect or purify; 

(f) That Vince dissolves pus or mucus; 

(g) That Vince is a specific for any type of oral infection other than Vincent’s 
infection or is an adequate treatment for colds, tonsillitis, rhinitis, pyorrhea, 
non specific stomatitis, acute pharyngitis, necrotic gingivitis; 

(h) That Vince will neutralize the acid condition of the oral cavity except 
for a limited period of time: 
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(i) That Vince is a protection against colds or throat irritations or will ward 
eff infection ; 

(j) That Vince will restore the natural brightness of teeth; 

(k) Unqualifiedly that Vince is recommended by dentists and physicians as 
an ideal aid to clean, sparkling teeth, a clean mouth.and a clean throat; 

(1) That when used as a dentifrice, the oxygen liberated by Vince is a power- 
ful antiseptic, or that where it reaches germ life cannot survive } 

(m) That the oxygen liberated by Vince is beneficial to the tissues of the 
mouth. (July 19, 1938.) 


02191. Facial Cream—Qualities, Composition, and Success.—Bristol- 
Myers Co., a corporation, International Building, Rockefeller Center, 
New York City, vendor-advertiser, was engaged in selling a facial 
cream designated Ingram’s Milkweed Cream and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That respondent’s product— 
1. Puts back into or restores to the skin young oils; 
Contains precious oils that help the skin stay young; 
Contains oils like nature’s own oils; 
Reclaims the skin; 
Removes or corrects skin blemishes and lines, or crow’s feet, hard 
lines, and loose folds in the skin; 
Remedies crepey texture of the skin, and large coarse pores; 
. Overcomes lack of tone or firmness of the skin; 
. Builds up the natural defenses of the skin ; 
. Is a “complete” cream—a cleaner, a refiner, and a foundation, all- 
in-one ; 
10. Brings back loveliness to the skin; 
11. Overcomes oiliness of the skin; 
12. Provides the means of speeding up the skin’s sluggish circulation; 
13. Causes blackheads: to disappear ; 
14. Does everything that “special purpose” creams can do; 
15. Restores lost beauty to the skin; 
16. Obviates the necessity for expensive beauty treatments; 
17. Nourishes the skin; 
18. Combines exactly the oils the skin needs; 
19. Clears the skin of all impurities; 
20. Keeps the skin healthy ; 
21. Removes puffs or circles under the eyes; 
22. Keeps the curves of the mouth young; 
23. Enables one to avoid a scrawny throat and sagging chin; 
24, Normalizes the skin; 
25. Is “especially” effective for correcting blackheads; 
26. Rids one of double chin; 
27. Corrects redness of the hands; 
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(b) That Hollywood Stars say that one cream, respondent’s product, is all 
they need; 


(c) That Hollywood Stars say that respondent’s product keeps “youngness” 
in their skins; 

(d@) That respondent’s product is a “complete” cream with everything the 
Skin needs; 
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(e) That respondent’s product has reclaimed the skin of thousands of women ; 

(f) That respondent’s product contains special ingredients not found in other 
ereams; 

(g) That respondent’s product is instantly absorbed by the skin ; 

(h) That respondent’s product will not cause or encourage the growth of 
hair. : 

The respondent further agreed in soliciting the sale of its product 
in interstate commerce to cease and desist from the use of the word 
Milkweed as a part of the trade name for said product. (July 19, 
1938.) 

02192. Cosmetic—Qualities, Composition, and Unique Nature.—HorVita, 
Inc., a corporation, 149 East Fortieth Street, New York City, vendor- 
advertiser, was engaged in selling a cosmetic designated HorVita 
Cream and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That this cream is a “vivifier”: 

(6) That HorVita Cream or the vitamin A therein contained will have an 
anti-infectious effect; 

(c) That the skin can be supplied with its vitamin requirements only by 
the use of this or any cream ; 

(d) That this cream will nourish the skin, is a nourishing cream, or that 
the cells of the skin digest its ingredients ; 

(e) That this preparation “corrects skin conditions,” overcomes “skin 
blemishes,” or “eliminates blemishes,” or rejuvenates the skin; 

(f) That HorVita Cream contains all of the vegetable and animal ingredients 
of which the human body is composed ; 

(g) That HorVita— 

1. Eliminates skin wrinkles; 

2. Eliminates lines; 

3. Prevents or abolishes tired or wrinkled skin; or 

4. Is prepared primarily for the aid of tired, wrinkled skin ; 
‘or that the product will have any effect on wrinkles or lines except such as 
may be ascribed to its softening properties; 

(h) That HorVita is the only skin cream containing vitamins A and D; 

(¢) That this cream prevents and corrects skin deficiencies due to an unecon- 
trolled diet, restores the calcium content of the skin, will vitaminize the skin; 
or that any result may be traced to the vitamin content of this cream unless 
expressly limited to cases of vitamin deficiency. (July 19, 1938.) 


02193. Cosmetics—Qualities, Composition, and Safety.—Kolar, Inc., a 
corporation, 9 South Clinton Street, Chicago, Ill., vendor-adver- 
tiser, was engaged in selling cosmetics designated Mad Cap Rouge, 
Mad Cap Hand Cream, Mad Cap Bleach Cream, Mad Cap Tissue 
Cream, Mad Cap Exterol Cream, Mad Cap Liquefying Cleansing 
Cream and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or’ otherwise; 
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(a) That Mad Cap Rouge— 

1. Will not rub off, or that it is “rub-proof”, or can be removed only 
with soap and water; 

2. Is beneficial to the skin; or 

3. Contains ingredients so pure they could be eaten ; 

(b) That Mad Cap Hand Cream— 

1. Heals or whitens the skin; 

2. Is instantly absorbed by the skin; 

8. Has an effect upon the muscular structure ; 

(c) That Mad Cap Bleach Cream— 

1. Will produce any effect on the skin except to bleach it mildly, or that 
it will remove roughness or cause the skin to become smooth ; 

2. Is safe or harmless, or contains no injurious ingredients, or contains 
or liberates nature’s “own perfect bleaching agent’, or that it can 
be used as often as desired with only beneficial effects ; 

(d) That the product designated Mad Cap Tissue Cream, or any other 
preparation— 

1. Will furnish nutrition to the skin or tissues; 

2. Affects the functioning of the oil glands in any way; or 

3. Will prevent or remedy lines, wrinkles, or rough, aged or sallow skin; 

(e) That respondent’s Exterol Cream will correct or prevent lines or wrinkles 
or furnish nourishment to the skin or tissues; y 


(f) That Mad Cap Liquefying Cleansing Cream penetrates deeply into pores 
or leaves the skin immaculately cleansed ; 


(g) That Mad Cap Skin Freshener will refine the pores or prevent enlarged 
pores or blackheads; 


(h) That Mad Cap cosmetics furnish the same treatment for the skin as 


would be secured by visiting an expensive specialist, or that these cosmetics 
equal or exceed the best cosmetics in quality. 


The respondent further agreed to cease and desist from represent- 
ing any of its products as a “tissue” cream by the use of such phrase- 
ology in its trade name or otherwise. (July 19, 1938.) 

02194. Shampoo—Qualities—George Kremer, an individual trading 
as Roux Distributing Co., 9 West Forty-fifth Street, New York, N. Y., 
vendor-advertiser, was engaged in selling a shampoo designated Roux 
Shampoo Tint and agreed in soliciting the sale of and selling said 


product in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That Roux Shampoo Tint will restore natural or youthful shade or eoloring 
to one’s hair; 

(6) That Roux Shampoo Tint will wash out the gray; 

(c) That Roux Shampoo Tint brings life or color back to the hair or will restore 
the original color to one’s hair. (July 20, 1988.) 

02195. Hosiery—Quality and Nature of Manufacture—Mrs. R. P. 
Gillam, an individual operating under the trade name R. P. Gillam, 
Shenandoah, Iowa, vendor-advertiser, was engaged in selling Air 
Queen Hosiery and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Air Queen Hosiery is ringless or run-free ; 

(b) That hosiery made from Japanese silk is more resistant to snagging. 

The respondent further agreed to cease and desist from using the 
word “fashioned,” either by itself or in conjunction with any other 
word or words, as a name for or to describe a stocking, unless such 
stocking was shaped in the knitting by the process known as “narrow- 
ing” or “widening,” which involves the transfer of loops or stitches 
from one needle to another, and the dropping or adding of needles in 
the knitting and operation. (July 20, 1938.) 

02196. Deodorant and Germicide—Qualities, Unique Nature, and Rele- 
vant Facts.—The Hygienic Products Co., a corporation, Canton, Ohio, 
vendor-advertiser, was engaged in selling a deodorant and germi- 
cide designated Sani-Flush and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That the use of Sani-Flush will :— 

1. Banish odors; 

2. Banish the cause of toilet odors; 

3. Purify or make safe the “hidden trap” ; 
4. Put an end to unsanitary odors; 


(b) Generally that Sani-Flush will kill germs; 
(c) That the use of Sani-Flush is the only method by which a toilet bowl] or 


trap can be cleaned ; 
(d) That toilet odors are a “danger sign”; 
(e) That the toilet bowl or trap cannot be cleaned by rubbing or scrubbing. 


(July 20, 1938.) 

02197. Mimeograph—Qualities, Unique Nature, Prices, Ete—The Pro- 
fessional Products Corp., a corporation, 7306 Montgomery Road, Sil- 
verton, Ohio, vendor-advertiser, was engaged in selling a mimeo- 
graph designated Print-o-Press and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That respondent’s machine— 

1. Is a new printing device, or is constructed on a new revolutionary 
principle ; 

2. Enables one to produce one thousand perfect copies of printed matter 
at a cost of ten (10) cents; 

3. Is the world’s lowest priced letter writer, or the world’s greatest 
value; 

4. Produces work equal to that of equipment of a $150 to $200 machine; 

5. Is the world’s lowest priced rotary typeless printer ; 

6. Bnables one to save from 50% to 80% of cost of work, or any other 
specified percentage not supported by reliable cost records; 

7. Costs less than one-third the price of similar devices ; 
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8. Is being patented in the United States and foreign countries ; 

9. Is used by tens of thousands of organizations such as churches, 
clubs, schools and public institutions ; 

10. Is guaranteed for a lifetime; 

11. Will more than save its cost on first job; 


(vb) That respondent makes any offer for a limited period of time, unless. 
such offer is withdrawn at the expiration of such period; 

(c) That respondent offers its devices and the supplies for its devices at 
“special” or wholesale prices, or for a limited period of time when in truth 
una in fact the said devices and supplies are offered at the price regularly 
charged at all times; 

(d) That respondent’s devices have certain exclusive refinements lacking in 
devices selling for $225.00; 

(e) That devices similar to respondent’s devices are sold for as much as $35: 
to $50; 

(f) That respondent maintains big factories ; 

(g) That respondent’s factories are swamped with orders necessitating over- 
time work and that orders for device must be submitted ‘at once” in order 
to be filled; or that respondent maintains a factory of any sort for the man- 
ufacture of its products; 

(h) That hundreds of persons have started using and selling respondent’s 
devices ; 

(i) That hundreds of respondent’s salespersons or agents are making big 
money ; 

(j) That many of respondent’s salespersons or agents order dozens of re- 
spondent’s devices at a time; 

(k) That respondent can enable its salespersons or agents to earn $3 or $4 
or more on every order accepted ; 

(1) That respondent can furnish its salespersons or agents with particulars 
of selling its device so that “friends will almost ‘fight’ to place their orders”; 

(m) That respondent gives its salespersons or agents one of its devices Free; 

(n) That respondent’s device will enable merchants, professional men, 
churches, clubs, associations and others to save $100 to $500 or more each: 
month on their letter and advertising expense. 


The respondent hereby further agreed to cease and desist from 
publishing testimonials containing statements which are known to 
be inaccurate or whose inaccuracy could be ascertained by reasonable: 
diligence. (July 25, 1938.) 

02198. Shortening—Qualities.—Interstate Cotton Oil Refining Co., a 
corporation, Sherman, Tex., vendor-advertiser, was engaged in sell- 
ing a shortening designated Mrs. Tucker’s Shortening and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise : 

(a) That the use of respondent’s product will “assure” more digestible meals: 
unless compared with shortenings made from animal fats ; 

(b) That respondent's product exclusively is triple creamed ; 

(c) That respondent’s product makes all foods easier to digest, or makes 


more digestible foods or aids digestibility of foods unless compared with short- 
enings made from animal fats; 


(d) That the use of respondent’s product will make cakes stay fresh longer ; 
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(e) That popping or Spattering is eliminated by the use of respondent’s. 
product ; 

(f) That any definite number of users “recommend” respondent’s product ; 

(g) That foods fried in respondent’s product are “never” greasy or heavy; 

(h) That foods fried in respondent’s product are always or invariably easy 
to digest ; 

(i) That respondent's product has a higher smoking point or a lower melting 
point than other similar products ; 

(j) That the container of respondent’s product keeps out heat, or that the 
use of airtight cellophane wrapping is exclusive; 

(k) That respondent’s product will keep fresh indefinitely at all temperatures ; 

(4) That respondent’s product is one-third, one-fourth, or any definite per- 
centage more economical than competitive products. (July 27, 1988.) 


02199. Refrigerators—Qualities and Relevant Facts.—The Sparks- 
Withington Co., a corporation, Jackson, Mich., vendor-advertiser, was 
engaged in selling refrigerators designated Sparton Refrigerators, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or other- 
wise : 


(a) That the U. S. Bureau of Standards reports that % of an inch of frost on 
the coils of a refrigerator has the same insulating effect as 3 inches of granite, or 
that the Bureau of Standards has published any report showing comparison of 
the insulating values of frost and granite; 

(b) That the Sparton refrigerator is 100% automatic unless such representa- 
tions are limited to its mechanical units that are in fact automatic, and not to all 
mechanical units ; 

(c) That the Sparton refrigerator— 


1. Has greater economy by any definite percent unless the type of refriger- 
ator to which the Sparton refrigerator is compared is stated, and 
unless such percent is substantiated by reliable tests ; 

2. Has more efficient food preservation unless the type of refrigerator to 
which the Sparton refrigerator is compared is stated and unless such 
statement is substantiated by competent tests; 

3. Helps to pay for itself in the saving of electricity and food, except as 
compared to other types of refrigerator units that have definitely 
proven to be more costly to operate or less efficient in preserving food ; 


(d) That frost lessens the cooling effect of a refrigerator by any definite per- 
cent. (July 28, 1988.) 

02200. Insecticide—Qualities, Government Approval, Unique Nature, 
ete.—Henry Field Seed Co., a corporation, Shenandoah, Iowa, vendor- 
advertiser, was engaged in selling an insecticide designated Bug Dust 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or other- 
wise : 

(a) That Rotenone is 30 times as powerful as Arsenate of Lead for stomach 
poison for insects or that it is 15 times as powerful as Nicotine for sucking 


insects ; 
(b) Generally, that respondent’s product Bug Dust kills, controls or combats 


bugs, insects and worms or is a repellant for insects, bugs and worms; 
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(c) That by the use of respondent’s product, Bug Dust, one’s troubles are over ; 

(ad) That Rotenone is recognized by the U. S. Department of Agriculture as 
the most powerful insecticide yet discovered or that it is a “new discovery” or 
“brand new” ; . 

(e) That its product, Bug Dust, will stop, prevent, or cure all types of fungous 
growth, mildew, blight, leaf spot or diseases of plants ; 

(f) That respondent was the first to make the mixture or that its product 
Bug Dust is better than anything that can be bought ; 

(g) Generally, that the government admits that respondent’s product, Bug 
Dust, makes kills of 90 to 95% ; cio 

(h) That respondent’s product is effective for a long period of time or any 
period of time; 

(i) That respondent’s product is effective against the following insects: 


Blister Beetle Pinch Beetle 

Plant Lice 8-Spotted Forester 

Cabbage Bug Corn Earworm 

Tomato Horn Worm Forest Worms 

Sweet Potato Beetle Climbing Cut Worms 

Leaf Hoppers Army Worms 

Webb Worm Grass Hoppers 

Diamond Black Moths Squash Bugs 

Melon Lice Worms which infest grape vines ; 


Squash Vine Borer 


(j) That respondent’s product gets all the bugs or every kind of bug or louse. 
(July 28, 1988.) 

02201. Correspondence Course in Fingerprinting—Qualities and Oppor- 
tunities—Albert J. Verbanic and Paul J. Bizal, copartners operating 
under the trade name of Institute of Identification, 522 Manufacturers 
Exchange Building, Kansas City, Mo., were engaged in selling a 
correspondence course in fingerprinting designated Manual of Posi- 
tive Identification and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That respondents’ “Manual of Positive Identification” will enable one to 
learn more than certain fundamental principles of fingerprinting, or that it | 
contains information which will equip the reader to solve every fingerprint | 


problem which may arise; or that the study thereof will enable one to qualify 
as a fingerprint expert; 


(b) By direct statement or by reasonable inference, that a student of re-— 
spondent’s instruction would have any reasonable possibility of earning money 


by identifying unknown dead. (July 29, 1938.) 


te | 
02202. Dental Powder—Qualities—Fasteeth, Inc., a corporation, 


Binghamton, N. Y., vendor-advertiser was selling a dental powder 
designated Fasteeth and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 
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(a) That Fasteeth will avoid or prevent embarrassment or discomfort, unless 
limited to such embarrassments or discomforts as are due to loose dental plates ; 

(b) That Fasteeth will avoid or prevent an unnatural facial appearance; 

(c) That Fasteeth will check or prevent sore gums, burning, rash, or similar 
conditions, unless limited to soreness, burning, or rash, etc., due to loose plates 
or excessive acid mouth; 

(d) That Fasteeth will deodorize the mouth or breath or sweeten the breath,. 
unless limited to odors due to the dental plates; 

(e) That Fasteeth will conceal tell-tale evidence of false teeth, unless 
limited to luose plates; 

(f) That Fasteeth will stop all trouble from wearing dental plates; 

(g) That Fasteeth will hold teeth firm and comfortable and prevent plates 
from sliding, slipping, rocking, or popping out, unless limited to loose plates; 

(h) That Fasteeth will give substantial: comfort or stability the first day 
or within any specific number of days when one first begins to wear dental 
plates; 

(i) That Fasteeth “prevents” gagging, nausea, irritation or sore spots dur- 
ing the first and early days of denture wearing, unless limited to such condi- 
tions when due to plates that do not stay in proper place and position ; 

(j) That Fasteeth keeps false teeth sweet or hygienic. (Aug. 1, 1938.) 


02203. Fish Liver Oil Compound—Relevant Facts and Quality.—K. R. 
Squibb & Sons, a corporation, 745 Fifth Avenue, New York, N. Y., 
vendor-advertiser, was engaged in selling a fish liver oil compound 
designated Exadol and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That vitamin A is “the” growth vitamin; 

(6) That the vitamin potency of respondent’s product is stabilized. (Aug. 
1, 1938.) 

02204. Shaving Cream—Qualities and Nature—Bristol-Myers Co., a 
corporation, 75 West Street, New York City, was engaged in selling 
a shaving cream designated Ingram’s Shaving Cream, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That the use of respondent’s product will end or “banish” or do away with 
shaving woes, stings or terrors or leave the face “free from all” shaving stings 
or terrors; 

(bo) That respondent’s product is a face or skin tonic or “tones” or “conditions” 
the skin or face; 

(c) That respondent’s product will prevent skin irritation unless limited to 
irritation due to the use of the razor ; 

(d@) That the use of respondent’s product will give a “complete” facial with 
every shave; 

(e) That respondent’s product is “healing” ; 

(f) That the use of respondent’s product leaves the skin smooth or comfortable 
the entire day or keeps the face younger ; 

(g) That respondent’s product gives the user the “smoothest” or “coolest” 


shave; 
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(nh) That ounce for ounce respondent’s product gives more whisker-wilting 
lather than other brands unless such be the fact at the time the claim is made 
as demonstrated by scientific tests. (Aug. 1, 1938.) 


02205. Medicinal Preparations—Qualities, Safety, and History.— Vernon 
Cushman, an individual trading and doing business as Nuway Phar- 
macal Co., Box 6025, Kansas City, Mo., vendor-advertiser, was en- 
gaged in selling medicinal preparations designated Nuway Regulators, 
Nu-Kaps, Nu-Pep, Nuway Antiseptic Capsules and agreed in solicit- 
ing the sale of and selling said products in interstate commerce to 
‘cease and desist from representing directly or otherwise: 


(a) That Nuway Capsules provide a reliable way to prevent conception in 
dogs; 

(b) ‘That Nuway Capsules are of value in obstetrics, metritis, retained 
‘placenta, cystitis, placental dystocia, maternal or fetal dystocia ; 

(c) That the result of undesirable mating may be prevented by the use of 
Nuway Capsules; 

(d) That years of unbroken success proves Nuway Antiseptic Capsules as 
the solution to Marriage Hygiene; 

(e) That Nuway Antiseptic Capsules provide the only method of marriage | 
hygiene for use after exposure; 

(f) That upon application Nuway Antiseptic Capsules are immediately 
effective ; | 

(g) That by taking Nu-Kaps women may now get rid of overdue (delayed) 
painful or suppressed menstruations; 

(h) That Nu-Kaps provide quick acting relief for delays of less than two 
weeks; | 

(i) That for delays of less than two weeks Nu-Kaps get results in 24 hours; | 

(j) That Nuway Regulators are for delays of more than two weeks; | 

(k) That Nuway Regulators have proven effective in most stubborn cases; | 

(1) That because one never knows when nature will fail, a box of Nu-Kaps : 
or Nuway Regulators should be kept on hand; : 

(m) That Nu-Pep is a stimulant for either man or woman; | 

(vn) That Nu-Pep will give results when desired ; | 

(0) That Nu-Pep is prescribed for relief from fatigue, tired draggy feeling, | 
loss of sleep or “the morning after”; 

(p) That Nu-Pep is recommended for one who is weakened by liquor or who> 
lacks normal powers; 

(q) That Nuway products contain no injurious drugs; 

(r) That there are over a million satisfied customers for said products; 

(s) That Nuway Antiseptic capsules originated as a doctor’s prescription. 


The respondent further agreed to cease and desist from describ-. 
ing or designating, by the use of the word “regulator” as a part of the. 
name thereof or otherwise, any of said products as a regulator of the 
menstrual cycle. (Aug. 2, 1988.) 

02206. Business Plans—Qualities, Special Offers, Earnings, etc.—D. 
Posner, an individual doing business as Century Co., 1261 Broadway, 
New York City, vendor-advertiser, was engaged in selling a book 
designated “The Elite Collection of Successful Business Plans” and 
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agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(@) That the plans referred to in respondent’s booklet are “successful” plans ; 

(v0) That the plans described in the book make it possible for one to operate 
a successful business and assure one of independence or freedom from money 
cares; 

(c) That the plans require no house to house selling, peddling or canvassing; 

(d) That any offer regularly made is special or for a limited time; 

(e) That the details of the plans are sent free or that the booklet which is 
sent free describes business plans; 

(f) That respondent publishes the book which he Sells ; 

(g) That there are in the book which he sells over 150 formulas for making 
worthwhile, saleable products or any other number not in accordance with the 
facts ; 

(kh) That the plans described in respondent’s books are “suecessful,” or 

(i) That by the use of any plan or combination of plans one can earn any 
amount in excess of the average earnings of persons using any one of respond- 
ent’s plans or a combination thereof under normal conditions. (Aug. 2, 1988.) 


02207. Medicinal Preparation—Qualities and Composition.— Herbal 
Flaxolyn Corporation, a corporation, New York, N. Y., vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated 
Flaxolyn and agreed in soliciting the sale of and selling’ said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

That Flaxolyn “corrects” many conditions due to constipation, or by direct 
statement or reasonable implication, that it does not contain ingredients commonly 
known as drugs. (Aug. 1, 1938.) 

02208. Medicinal Preparation—Qualities, Nature, and Composition.— 
Mills Sales Co., a corporation, 27 South Wells Street, Chicago, IIL, 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Dupree Vitam-Perles and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That said product is a competent treatment for or is of value in the treat- 
ment of Male or Female Sterility, Myasthenia Gravis, Anterior Pituitary Hormone, 
Constitutional Mal-Effects, or Lowered Basal Metabolism ; 


(6) That said product is a tonic or nerve stimulant ; 
(c) That said product contains Vitamin EE or Vitamin Double E. (Aug. 3, 


1988. ) 

02209. Tennis Racket Strings and Frames and Device for Stringing— 
Qualities, Use, and Unique Nature—W. A. Bickel, an individual, 809 
West Madison Street, Chicago, Ill., vendor-advertiser, was engaged in 
selling tennis strings, tennis racket frames and devices for stringing 
tennis rackets designated Wonder Vise and Wonder Tension Tightener 
and agreed in soliciting the sale of and selling said product in inter- 
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state commerce to cease and desist from representing directly or 
otherwise : 
(a) That Super-Tex Silk Strings are moistureproof or are the finest obtainable ; 
(b) That the device designated “Wonder Vise” has been adopted for the fac- 


tory stringing of new rackets ; 
(c) That any product of respondent, or feature thereof, is exclusive, or is not 
obtainable elsewhere, or is offered to the public for the first time by respondent. 


(Aug. 3, 1938.) 

02210. Radio Device—Qualities, Nature, and Guarantees.—T. M. Cof- 
felt, an individual trading as Tune-A-Tube Co., Dept. 2, Mount Wash- 
ington Station, Cincinnati, Ohio, vendor- ese was engaged in 
selling a device designated Tune-A-Tube and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That said device— 

1. Will cause old radios to work like new; 
Will eliminate noise or interference ; 
Is a scientifically designed instrument ; | 
Will save current or money ; 
May be tried at respondent’s risk ; 

(b) Unqualifiedly that said device will bring in foreign stations or double the 
distance or volume of radio receiving sets; 

(c) That said device can be installed without tools or by anyone ; | 

(d) That said device will improve old radio sets unless limited to those old | 
sets which do not have defective parts; 

(e) That the results which may be obtained from said device are guaranteed. 
(Aug. 3, 1988.) 

02211. Medicinal Preparation—Safety, Qualities, Nature, etc.—Norlene 
Corporation, a corporation, and George J. Banta, an individual, 607 
South Hill Street, Los Angeles, Calif., vendor-advertiser, was en- 
engaged in selling a medicinal preparation designated Tay-Ban and 
agreed in soliciting the sale of and selling said product in interstate | 
commerce to cease and desist from representing directly or otherwise: | 


$m So by 


(a) That Tay-Ban is safe, mild, or harmless; 
ie mate the use of Tay-Ban will reduce fat without diet or exercise ; 
@ hat Tay-Ban is ¢ i : s or sti ates t giv 
suits wee ae 1 tonic or tones or stimulates the body, or gives pep or 
(d) That Tay-Ban is used generally by the movie stars 
(e) That the use of Tay-Ban is recommended by phycicihes for reducing; 
(f) That Tay-Ban “gets rid” of fat; 


(9) 1 Tha a v= -Ban will ¢ ontrol fe ut or can b d Dp nh to econ y | 
t Ts « e epended upo 


(h) That Tay-Ban reduces the fattening el i 
a é § elements in the food, or elimi S 
causing toxins; ss iy ppg ee! 


(i) That the use of Tay-Ban is a scientific or sensible way to reduce fat or is 
science’s newest solution for overweight men and women ; 

(j) That Tay-Ban gets rid of or eliminates fat as fast as it is added; 

(k) That the use of Tay-Ban for reducing fat is a “Hollywood Seeret” : 
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(1) That Tay-Ban will give one a slender, or graceful figure or keep ones figure 
slim, graceful, or attractive; 

(m) That by the use of Tay-Ban one can lose pounds quickly, easily, or lose 
weight today or now or that one can see the fat go in 1 day, or watch the fat 
roll off; 

(n) That the use of Tay-Ban will give fresh, clear skin to the face or keep 
one beautiful in face or body, or give beauty to the body, skin, or eyes; 

(o) That the use of Tay-Ban helps give the hair a healthy lustre; 

(p) That the use of Tay-Ban will take years off the appearance or give the 
user a youthful appearance; 

(q) That Tay-Ban takes off fat only in the “right places”. (Aug. 3, 1938.) 


02212. Shoes—Nature of Manufacture and Qualities—Colt Shoes, 
Inc., a corporation, 657 Atlantic Avenue, Boston, Mass., vendor-ad- 
vertiser, was engaged in selling Colt Shoes and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That the leathers are “hand cut,” unless expressly and specifically limited 
to such portions of the shoes as are in fact hand-cut ; 

(0) That the shoes are “hand lasted,’ unless such parts as are actually 
hand-lasted are indicated in direct connection therewith in an equally conspicu- 
ous manner; 

(ec) That the shoes “keep” the feet healthy, unless limited to their aid in 
effecting such a condition ; 

(dad) That the respondent’s shoes are made to order “only,” unless expressly 
and specifically limited to shoes made for individual customers according to their 
personal orders and measurements. (Aug. 3, 1938.) 


02213. Medicinal Preparation—Qualities.—Justice Drug Co., a corpo- 
ration, Greensboro, N. Car., vendor-advertiser, was engaged in selling 
a medicinal preparation designated Justice Sanitary Lotion and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That, by application of Justice Sanitary Lotion, every itch germ is killed, 
unless limited to these itch or scabies germs with which said lotion comes into 
contact ; 

(0) That Justice Sanitary Lotion is a competent treatment for the relief of 
mange, unless specifically limited to sarcoptic mange; 

(ce) That Justice Sanitary Lotion is a competent treatment for itch unless 
the same is clearly qualified so as to denote scabies itch; 

(d) That Justice Sanitary Lotion is efficacious in the treatment of tender 
feet, fever blisters, heat, tetter, pimples, or for “other skin troubles” or “other 
skin eruptions” ; 

(e) That persons using Justice Sanitary Lotion will be “through with the 
itch” or “will have no more trouble,” or otherwise importing or implying that 
said lotion will prevent reinfection. (Aug. 3, 1938.) 


02214. Correspondence Course in Art—Qualities, Free Product, and 
Qualifications—E. J. Wentsel, W. S. Dresbach, EK. F. Gertz, and Mrs. 
Cecilia J. Groeling, copartners operating under the firm name of 
. Educational Supply Co., Dept. A338—-A, Racine, Wis., vendor-adver- 
185514™—40—vo. 27104 
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(b) That respondent’s recipe will enable one to make benedictine as it is made 
in Normandy ; 
(c) That respondent furnishes particulars regarding the making of wines upon 


receipt of a stamp; 

(ad) That respondent’s booklet is written by an authority on wines and cor- 
dials ; 

(e) That respondent’s booklet contains recipes for those products generally 
known and designated as Italian vermouth, French vermouth, champagne, or 


absinthe ; 
(f) That wines or cordials made according to the recipes contained in respond- 


ent’s booklet will have medicinal value ; 
(g) That respondent’s booklet will assure one’s success in making wines, or 
enable him to avoid failures or taking chances on results. (Aug. 9, 1938.) 


02217. Hair Preparation—Qualities, Quality, Composition, and Nature.— 
Ben Pickard, an individual operating under the trade name of F—-4 
Vess Pill Products, 6 E. Lake Street, Chicago, Ill., vendor-advertiser, 
was engaged in selling a preparation for the hair designated F-4 Vess 
Hair Rinse Tablets and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That the use of respondent’s product will restore life to hair; 

(0) That these tablets are concentrated or double concentrated ; 

(c) By direct statement or by reasonable implication that this product does 
not contain dyes; 

(d) That the coloring ingredient in these tablets is of vegetable origin. (Aug. 
9, 1938.) 

02218. Medicinal Preparations—Qualities, Nature, ete—Paul Mondello 
and Ethel M. Mondello, trustees, operating as Paul Pharmacal Co. 
and Mondello Pharmacy, 279 Hanover Street, Boston, Mass., vendor- 
advertisers, were engaged in selling medicinal preparations desig- 
nated Linimento del Capuccino, Erba Dei Monaci (Friars’ Tea) and 
Liquore Dei Monaci (Friars’ Tonic) and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That the product designated Erba dei Monaci will have any effect other 
than that of a laxative and diuretic, or that it— 


. Assures complete digestion ; 

. Helps combat sicknesses due to indigestion ; 

Is a natural remedy ; 

. Will purify or strengthen the body or free it from impure or poisonous 
substance ; 

Will correct the functioning of the digestive system ; 

. Will clean the system of poisons or eliminate all poisonous substances ; 
. Will put the body in order; 

Is “purifying” ; 

. Is not a medicine; 

10. Will remove any infection from the body ; 
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11. Will “ria” the body of its enemies or any substance or condition ; 
12. Is of any value in the treatment of gall-bladder trouble ; 
13. Will keep the liver active or keep one healthy ; or 
14. Is a competent preventive of, or remedy for, colitis ; 
(b) That the preparation designated Liquore dei Monaci— 


1. Will purify or strengthen the body or free it of impure or poisonous 
substances ; 

2. Is a mixture of vegetables, or is a natural remedy, or from using any 
other terminology that would imply that it is not a compound of 
medicinal ingredients ; 


3. Is a competent treatment for constipation ; 
4, Supplies the body with strength and resistance ; 
5. Removes impurities from the body ; 
6. Is of any value in strengthening the blood and nerves ; 
7. Will safeguard the user against enemy attack ; 
8. Is a remedy for run-down condition ; 
9. Has been in use for more than 500 years; 
10. Is a competent treatment for heartburn, impure blood, carbuncles, 


boils, pimples, foul breath, nervous diseases, dyspepsia, indigestion, 
jaundice, impaired liver action, faulty bile flow, lost manhood, pre- 
mature old age, sleeplessness, or “the blues” ; 

41. Will “end”, “correct”, or “get rid” of any condition ; 

12. Will assure a clear or healthy complexion ; 

13. Will restore vigor and energy ; 

14. Is a competent treatment for obesity or will cause excess fat to dis- 


appear ; 
15. Has any effect upon the “system” ; 
16. Develops strength and energy; or 
17. Is a regenerator ; 
(c) That the product known as Linimento Del Capuccina— 
1. Is a competent treatment for rheumatism or neuralgia ; 
2. Will remove the pains caused by dampness; or 
3. Is composed principally of natural ingredients. (Aug. 9, 1938.) 

02219. Gas Floor Furnaces—Qualities and Unique Nature.—Mont- 
gomery Ward & Co., a corporation, Chicago, Ill., vendor-advertiser, was 
engaged in selling gas floor furnaces and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise : 

(a) That respondent’s furnaces are the only furnaces containing any features 
when in fact such features are incorporated in furnaces sold by any competitor ; 

(bo) That these furnaces will not leak gas, or that they are gastight ; 

(c) That these furnaces give “perfect” combustion. (Aug. 12, 1938.) 

02220. Vegetable Concentrate Foods—Relevant Facts, Qualities, Guaran- 
tees, Nature, ete—G. P. Louthain, an individual, trading as V. M. V. 
Food Products Co., 264 Adams Street, Oakland, Calif., vendor- 
advertiser, was engaged in selling vegetable concentrates designated 
V. M.V. Foods and agreed in soliciting the sale of and selling said 
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products in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That inorganic minerals are not food for animals or man, or that nothing 
is properly assimilated by the body unless it is organic in character; 

(b) That the pre-mineralization of the soils where V. M. V. foods are grown: 
ig done in cooperation with any Department or Bureau of the United States: 
government ; 

(c) That old theories and ideas relative to the causative factors of disease have 
been superseded or “outmoded” by development in the field of organic minerals 
and natural vitamins ; 

‘(d) That the ordinary diet is deficient in all or any of the vitamins or that the 
average American diet is deficient in minerals or that “too much of any one 
vitamin appears to cause an unbalance and consequently disfunction of the glands 
or organs” ; 

(e) That V. M. V. foods encourage better assimilation of other foods or result 
in better digestion ; 

(f) That respondent teaches the scientific principles of nutrition ; 

(g) That respondent’s Home Dietary Treatment produces “Amazing Results” ; 

(h) That respondent’s products are guaranteed unless, if such is the case, the 
terms and nature of such guarantee are specifically stated ; 

(1) That V. M. V. foods stop autointoxication ; 

(j) That V. M. V. foods “have become famous over most of the States of the 
United States”, unless such is actually the case; 

(k%) That V. M. V. foods provide “A formula for almost every disorder”, or 
that they will remove the cause of catarrh, colds, hay fever, or any other 
pathological condition, unless such can be attributed directly to nutritional 
deficiencies which V. M. V. foods are capable of correcting ; 

(1) That V. M. V. food formulae are “indicated” as Dieto-Therapeutie Nutri- 
tional Adjuvants; 

(m) That Formula 48LC is a liver food; 

(n) That Formula 31AN is indicated in the treatment of low blood pressure, 
chlorosis, emaciation, fatigue, underweight or as a vascular or general tonic; 

(0) That Formula 32N is indicated in the treatment of neurasthenia, nervous 
debility, insomnia, chorea, neuralgia, or any other pathological condition; 

(p) That Formula 83B is indicated in the treatment of muscular rheumatism, 
cutaneous ulcers, pus formation, of a non-specific nature, or pyogenic or suppura- 
tive infection ; 

(q) That Formula 34D is a “specific” source of supplemental nutrition in the 
dietary control and correction of diabetes; 

(7m) That “uniformly” favorable results have been obtained from use of 
Formula 385AR in the treatment of gout, rheumatism, or arteriosclerosis ; 

(s) That “uniformly” favorable or “spectacular” benefits have resulted from 
the use of Formula 86CD in the treatment of any condition resulting from 
calcium deficiency ; 

(t) That Formula 87G@ is a “specific” source of supplemental nutrition in 
the dietary treatment of anorexia, enteritis, intestinal fermentation, malnutri- 
tion, or other metabolic disorders; 

(w) That the objective of Formula 38A is to provide a generous supply of 
organic sodium, calcium, potassium or magnesium capable of reestablishing 
a depleted alkaline reserve; 

(v) That Formula 39P provides a “prolific? supply of calcium, phosphorus. 
or iron; 
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(w) That Fermula 41CN is indicated in the treatment of malnutrition, of 
either children or adults; 

(v) That Formula 42GO is a “specific”? source of supplemental nutrition in 
the treatment of goitre; 

(y) That the parsley and asparagus contained in Formula 43LC is indicated 
in reducing colon bacilli count or inflammation of the colonic mucosa; 

(2) That Formula 44IU is indicated in the treatment of intestinal ulcers; 

(aa) That Formula 45R is a “specific” source of supplementary nutrition 
in the dietary treatment of obesity; 

(0b) That any of its said products is a prolifie source of vitamin “potencies”, 
unless limited to vitamins A and C. (Aug. 12, 1938.) 


02221. Food Supplement and Booklet on Exercise and Diet—Composi- 
tion, Qualities, Nature, ete—Maurice LeBell, an individual trading and 
doing business as Dr. Maurice LeBell, D. C., and as Dr. Maurice 
LeBell, and Aileen LeBell, an individual, 4056 Wilshire Boulevard, 
Los Angeles, Galif., vendor-advertiser, were engaged in selling a 
certain food supplement designated, Dr. Maurice LeBell’s Formula, 
and a booklet containing instructions in exercise and diet and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That said Formula— 
1. Contains no drugs; 
2. Has food value; 
3. Contains qualities to rid the system of toxic matter; 

(bo) That said Formula or method is a scientific method of weight control. 

(c) That said Formula or method is a 21-day Method to Slenderness ; 

(d) That by the use of said Formula, alone or in conjunction with the 
respondent, Maurice LeBell’s system of diet and exercise, one will be able to 
lose any definite number of pounds, or any weight within any definite period 
of time; 

(e) That said Formula will, of itself, produce any reduction in weight; 

(f) That said system of diet and exercise is of value in causing a reduction 
of weight, unless such representations are limited to adult cases of obesity where 
there is an absence of disease ; 

(g) That Maurice LeBell is a Doctor, or that the Formula is Dr. LeBell’s 
Formula, unless in direct connection therewith the title “Doctor” or “Dr.” 
is qualified by either of the terms, “Chiropractor”, or “D. C.”; 

(h) That weight lost by following respondent, Maurice LeBell’s exercise and 
diet is weight permanently lost. (Aug. 13, 1938.) 


02222. Illustrated Fingerprint Course—Qualities, Earnings, Nature, 
ete.—Freeman M. Maxwell, an individual trading as American Finger 
Print Institute, Coldwater Canyon Avenue, North Hollywood, Calif., 
vendor-advertiser, was engaged in selling an illustrated fingerprint 
course and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 


(a) That respondent’s course of instruction will of itself enable one to be- 
come a fingerprint expert; or generally that students of such course may expect 
to receive big pay or from $5 to $10 for services to individuals; 
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(bo) By use of the terms “A to Z’, “the best course in the world”, or other- 
wise, that respondent’s course is a complete course of instruction in finger- 
printing ; 

(c) That respondent’s business is permanent, unless respondent has definite 
intentions or plans to operate it indefinitely ; 

(d) That a diploma is awarded to students who pass the first two examina- 
tions, unless in direct connection therewith it is also stated that they comprise 
all of the examinations given ; 

(e) That no other schools are offering fingerprint instruction under the 
supervision of a person who has had experience equal to that of the respondent. 
(Aug. 15, 1988.) 


02223. Watches—Value, Quality, Government Sponsorship, ete.—Pierce 
Watch Co., a corporation, 22 West Forty-eighth Street, New York, 
N. Y., vendor-advertiser, was engaged in selling watches and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That its product embodies $125.00 worth of features in one watch; 

(b) That its watch is “scientifically” accurate or a “perfect” time keeper; 

(c) That its watch will give a life time of service or unequalled service; 

(ad) That its watch when used as a stop-watch will register to a degree of 
accuracy not attained by other time pieces; 

(e) That its watch has been adopted by the Italian Fascist organizations or 
is sponsored by the Italian government, or was developed for the Italian gov- 
ernment. (Aug. 16, 1938.) 


02224, Foil Letters and Tools—Qualities, Earnings, Prices, etec—Eugene 
V. Jacquemin, an individual trading and doing business as Ready- 
Made Window Letter and Foil Co., 2410 Maple Avenue, Los Angeles, 
Calif., vendor-advertiser, was engaged in selling foil letters and tools 
for applying the same and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise : 


(a) That said letters are non-tarnishable or hold their brillianey indefinitely ; 
(b) That agents for said products coin money or that profits are unlimited ; 
(c) That any price for said products is a wholesale price; 

(d) That signs made from said letters are the same as, superior to, or cannot 
be distinguished from hand-brushed jobs; 

(e) That his instructions make one an expert in 10 minutes or within any 
other definite period of time; 

(f) That no canvasser’s license is needed to sell said products unless such 
representation is made or distributed only in those localities where such is a 
fact ; 

(g) That said letters are gold or silver or are made from Gold Foil; 

(h) That any price is a special discount price unless the same is less than 
the regular price received therefor and is for a definite period of time after which 
the regular price will be charged. (Aug. 16, 1938.) 


02225. Facial Lotion—Qualities—Honeyouth, Inc., a corporation, 
3024 North Haskell Avenue, Dallas, Texas, vendor-advertiser, was 
engaged in selling a facial lotion designated Honeyouth and agreed in 
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soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That the product will whiten the skin unless limited to the temporary 
whitening thereof. 

(bd) That the product alone supplies stimulation to the skin, or that by its use 
alone the superficial blood rushes nutrition to the cells under the skin. 

(c) That the product cleanses the skin like a vacuum cleaner would one’s rug, 
or that it pulls impurities out of clogged pores. 

(ad) That the product will keep the pores of the skin clean. 

(e) That the product will correct, or is effective, in guarding against skin 
blemishes unless limited to such aid as it may afford in correcting or in guarding 
against blemishes due to external causes. 

(f) That the product will get to the root of the trouble. 

(g) That the product has any action below the surface of the skin. 

(h) That the product will “erase” lines. 

(i) That any beneficial effects derived from using the product are due to the 
honey contained therein. 

(j) That the product will nourish or create nourishment of the skin. 

(k) That any beautifying effect derived from using the product is due to the 
stimulation alone and not manipulation. 

(1) That the product is a “remedy” for tired complexions. 

(m) That the product will invigorate the skin or vitalize the facial appearance, 

(n) That the product will rid one of fine lines or that it will rid the skin of 
any condition. 

(o) That the product regulates elimination through the pores. 

(p) That the product is a “corrective” skin treatment. (Aug. 16, 1938.) 


02226. Medicinal Preparation—Qualities and Safety James H. Bere- 
man, an individual operating under the trade name of The Still- 
man Co., Aurora, Ill, vendor-advertiser, was engaged in selling a 
medicinal preparation designated Stillman’s Medicated Jell and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Stillman’s Medicated Jell is an adequate treatment or remedy for 
trichomonas vaginitis or vulvo vaginitis ; 

: (b) That this preparation will clear up vaginal discharge, unless expressly 
limited to such types as it will clear up, or that it will keep the vaginal tract 
normal, healthy, or correct ; 

(c) That Stillman’s Medicated Jell is an effective contraceptive, or inferen- 
tially or otherwise, that it could be relied upon as a contraceptive, or that it 
will :— 


. Space the family ; 

Prevent the enlargement of the family ; 

Be more effective than a diaphragm ; 

Promote peace of mind ; 

Eliminate objections to the use of a rubber when used therewith; or 
Afford the user certainty and assurance ; 
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(d) That one can have absolute confidence in its efficiency or personal harm- 
-Jessness. (Aug. 15, 1938.) 
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02227. Poultry Feed—Nature of Manufacture, Tests, Qualities, etce.— 
F. E. Booth Co., Inc., a corporation, 110 Market Street, San Fran- 
cisco, Calif., vendor-advertiser, was engaged in selling a preparation 
recommended for the prevention of nutritional diseases of poultry, 
known as Sardilene, a pure sardine oil and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That Sardilene is especially treated to stabilize its Vitamin A content in 
mixed feeds ; 
(bo) That Sardilene— 


1. Assures quick, sturdy growth and that healthy vigor necessary to early 
development ; 

2. Assures sturdy frames ; 

3. Insures more live birds; 

4, Produces more eggs; 

5. Produces better quality eggs; 

6. Improves hatchability ; 

7. Offers more Vitamin D per dollar ; 

8. Is the most economical source of the “sunshine” vitamin ; 


{c) That Sardilene in feed means— 


Superior and more uniform growth of baby chicks and broilers ; 
Sturdier skeletal structure; 

Increased egg production ; 

Improved egg quality ; 

Better shell texture ; 

Increased nutritional value of eggs; 
Increased hatchability ; 

Reduced blood spots in eggs; 

Improved general health of the flock; 

10. Better baby chicks; 

11. More rounded, flecked, and solid broilers; or 
12. More profits ; 
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(ad) That comparative tests have proved that Sardilene is a better source of 
Vitamin A than the average straight, natural or fortified cod liver oil, 
and is at least equally as potent as the so-called medicinal cod liver 
oil used in poultry feeding ; 


(e) That Sardilene is consumed by many human beings with marvelous re- 
sults; 


(f) That Sardilene contains an inhibitor that retards oxidation from ten to 
fifteen times, or any specific amount; 

(g) That Sardilene gives more rapid growth or better feathering than cod 
liver oil; 

(h) That, in addition to Vitamins A and D, Sardilene contains other health- 
giving factors that have helped thousands of poultrymen to success; 

(¢) That Sardilene in the mash “insures” good uniform growth and strong 
bodies that result in better pullets. (Aug. 17, 19388.) .- 


02228, Shampoo, Cream, Hair Tonic, and Medicinal Preparations—Quali- 
ties, Relevant Facts, and Reputation Jadwiga Remedies, Inc., a corpo- 
ration, 55 Driggs Avenue, Brooklyn, N. Y., vendor-advertiser, was 
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engaged in selling Jadwiga Shampoo, Jadwiga Cream, Jadwiga Hair 
Tonic, Krolewskie Leczincze Wino, Flemex and Baby Flemex and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That “no matter what kind of scalp condition you have one of the many 
Jadwiga Shampoos will aid in relieving it” ; 

(b) That Jadwiga Cream (Krem Jadwiga) ends the need for a powder base; 

(ec) That Jadwiga Hair Tonic is of aid in relieving all scalp conditions ; 

(d@) That Krolewskie Leeznicze Wino tones the system or gets rid of a dull 
or sluggish feeling; 

(e) That Flemex gives “instant” relief; 

(f) That Flemex is a competent treatment or effective remedy for colds 
unless limited to its aid in relieving the condition ; 

(g) That Flemex is a competent treatment or effective remedy for coughs 
unless limited to the relief of coughs due to colds; 

(h) That Baby Flemex is a competent treatment or effective remedy for 
colds unless limited to such relief as it may afford due to its expectorant 
properties ; 

(i) That coughs are due to the drying of moisture glands in the throat 
or bronchial tract; 

(j) That a neglected cough is “extremely dangerous” ; 

(k) That Flemex is prepared under the strict analytical control of Dr. Marek 
Charasch or that the said Doctor is a “famous” European specialist. (Aug. 
15, 1938.) 


02229. Matrimonial Pamphlets—Nature of Organization, Guarantees, 
Free Services, etc.—J. W. Schlosser, an individual trading as Standard 
Correspondence Club, Grayslake, Ill., vendor-advertiser, was engaged 
in selling pamphlets containing aoe information and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That respondent’s organization is a social “extension bureau” ; 

(b) That respondent’s organization is the ‘world’s greatest” ; 

(c) That the respondent guarantees results ; 

(d) That the respondent gives introductions “free”, unless such introductions 
are given without the payment of money or the rendering of any service; 

(e) That such services as respondent may render in connection with the sale 
of his pamphlets are rendered without charge, or that the respondent charges 
one nothing for his services in connection with the sale thereof ; 

(f) That the respondent sends a “complete” list of persons listed with him 
to each purchaser ; 

(g) That through the purchase of any of eee neti s lists one will, in three 
months, or in any definite length of time, be on the road to happiness or 
wealth ; 

(h) That the respondent is “sure” any of those listed with him will suit any 
purchaser of any of his lists ; 

(i) That any amount charged by the respondent is the “only charge” when 
such is not a fact; 

(j) That “joining our Club means the realization of your sweetest dream of 
love and home” ; 
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(k) That the descriptions of persons in any of respondent’s lists are the 
“bona fide’ descriptions, or that they were taken from the application blanks 
just as received, unless such descriptions are.copied verbatim from the descrip- 
tions given by the person making application ; 

(l) That through the respondent one can or will be brought in touch with 
more people suited to his choice than he could by ordinary methods; 

(m) That through the respondent one is furnished with opportunities for am 
acquaintance with a more select or better class than in any other way. (Aug. 
19, 1938.) 

02230. Hair Rinse—Nature, Qualities, Uniqueness, etc.—Golden Glint 
Co., Inc., a corporation, 622 Rainier Avenue, Seattle, Wash., vendor- 
advertiser, was engaged in selling a hair rinse designated Golden 
Glint, in various shades according to the tint desired, and formerly 
advertised and sold as Golden Glint and Silver Glint and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That respondent’s product is not a dye or does not alter the natural 
appearance or natural color of the hair; 

(0) That respondent’s product is a “natural” color rinse or gives the hair 
“natural” freshness and beauty; 

(c) That respondent’s is the only line of hair rinse which is complete or is 
suitable for all shades of hair; 

(ad) That Golden Glint is the original or the largest selling hair rinse; 

(e) That Golden Glint is one shade of rinse that adapts itself exactly to all 
shades of hair; 

(f) That the use of respondent’s product “banishes” dull hair; 

(g) That all hair requires the application of a tint in addition to a shampoo; 

(h) That respondent’s product assures accuracy in attaining the desired tint ; 

(i) That Golden Glint is a “perfect” rinse. (Aug. 22, 19388.) 


02231. Medicinal Preparation—Qualities and Nature—Dr. Emilio 
Alfaro Diaz, an individual trading as American Tropical Remedy Co., 
Parada 20, Calle Feria, Santurce, Puerto Rico, vendor-advertiser, was 
engaged in selling a medicinal preparation designated Fosfarsinol 
Tonic and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 


(a) That respondent's product is a competent treatment or adequate remedy 
for neurasthenia, insomnia, nervous debility, sex debility or premature decline ; 

(6) That the use of respondent’s product will make one well; 

(c) That a spoonful of respondent's product has the effect of or is the equiv- 
alent of a vitalizing injection ; 

(d) That the use of respondent’s product is indicated in the treatment of 
neurasthenia, nervous debility or convalescence from acute diseases, influenza, 
grippe, typhoid fever or pneumonia, or will strengthen the run-down body ; 

(e) That respondent’s product is a help to health or aids in intellectual work 
or has any effect on the mentality of the user ; 

(f) That respondent’s product is a tonic. 
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The respondent further agreed to cease and desist from the use of 
ihe word “Vino” as part of the trade name of his product. (Aug. 22, 
1938.) 

02232. Distemper Treatment—Qualities and Unique Nature.—E. Frank 
Watson and Clinton A. Bromley, partners, trading as Dr. Bromley’s 
Nosode D, 9637 Dundee Avenue, Detroit, Mich., vendor-advertiser, 
was engaged in selling a homeopathic treatment for distemper in 
dogs designated Dr. Bromley’s Nosode D and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondents’ treatment “assures” protection against distemper ; 

(v) That respondents’ treatment has the confidence of dog owners, “the coun- 
try over”; 

(c) That respondents’ treatment is the most reliable or successful treatment 
for distemper ; , 

(d@) That respondents’ treatment will give more recoveries from distemper 
than any other treatment or that its use will be more successful than with 
any other treatment; 

(e) That respondents’ treatment accomplishes more as a curative or pre- 
yentive than any other remedy or that it “eures” distemper. (Aug. 22, 1938.) 


02233. Poultry Remedy—Qualities, Unique Nature, and Patent Regis- 
tration—Rockland Chemical Co., Inc., a corporation, 839-841 North 
Sixth Street, Newark, N. J., vendor-advertiser, was engaged in sell- 
mg a poultry remedy designated Anth-Ola Carbolineum and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That Anth-Ola Carbolineum is “the Great Destroyer of Chicken Vermin,” 


anless it is explained that it is not effective against the vermin on the body 
of the fowl; 

(b) That Anth-Ola Carbolineum will “rid” the premises of red mites, lice, 
fowl tick, and all other vermin that infest poultry; 

(c) That Anth-Ola Carbolineum is the “only” effective vermicide against 
chicken mites and other vermin in poultry houses, barns, stables, and hogpens ; 

(d) That the use of Anth-Ola Carbolineum is the “only” positive way to get 
rid of red mites; 

(e) That poultry houses painted or sprayed with Anth-Ola Carbolineum will 
keep the flock free from parasites ; 

(f) That Anth-Ola Carbolineum is “Registered in U. S. Patent Office,” until 
such time as the product is actually so registered. (Aug. 22, 1938.) 

0980.1 Correspondence Course in Taxidermy—Unique Nature, Opportuni- 
ties, Special Offers, etc—J. W. Elwood, an individual, doing business 
under the trade name of Northwestern School of Taxidermy, Omaha, 
Nebr., vendor-advertiser, was engaged in selling a correspondence 
course of instruction in taxidermy and also taxidermist’s supplies and 
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agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise = 


(a) That the Northwestern School of Taxidermy : 

1. Is the “only” school in the world devoted exclusively to its teaching; or 
2. Is the “only” taxidermy school in the world; 

(b) That the instruction offered by the Northwestern School of Taxidermy is: 
infinitely superior to the courses submitted by any other correspondence school, 
regardless of the subject taught ; 

(c) That the student can “positively” learn, from the instruction offered by 
the Northwestern School of Taxidermy, to preserve fish trophies in exact life- 
like condition, unless it is explained that this cannot be done under all conditions. 
and circumstances and in every case; 

(d) That the student can get a diploma without cost so long as a charge is 
made and/or collected for the course leading up to the diploma ; 

(ec) That taxidermy is a “sure” source of cash income from spare time; 

(f) That lower prices, quoted by any other dealer on any item, is occasioned 
by inferior goods or smaller size; 

(g) That the “low fee” of $10, for the course of instruction, is made for a lim- 
ited time only so long as said fee is accepted for the course of instruction after 
the expiration of the date on the ‘“Promptness Certificate.” (Aug. 23, 1938.) 

02234. Medicinal Preparation—Quality and History—Harry J. Gor- 
don, an individual, trading as Gordon Drug Co., 422 West Ninth 
Street, Chattanooga, Tenn., vendor-advertiser, was engaged in selling 
a medicinal preparation designated “Gordon’s #30” and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That respondent’s product will aid in the prevention of, or prevent colds, 
flu, pneumonia, grippe, or pleurisy ; 

(0) That respondent’s product is a competent remedy or an effective treatment 
for colds, flu, or fever; 

(c) That respondent’s product will do away with “that tired, run-down feeling” 
or give one “pep,” or increase one’s strength ; 

(d) That respondent’s product will make the user feel better “now” or 
“tomorrow”; 

(e) That one ean “stop” a cold with respondent’s product ; 

(f) That respondent’s product will correct irrgular bodily functions, or that 
physicians recommend it for such purposes; 

(g) That “Gordon’s #80” is a physician’s prescription. (Aug. 23, 1938.) 

02235. Cosmetic—History, Unique Nature, Qualities, etc.—Tayton Co., 
a corporation, 3631 Main Street, Kansas City, Mo., vendor-advertiser, 
was engaged in selling various cosmetics, including one designated 
Tayton’s Cream and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondent’s product is— 


1. A “new” preparation; 
2. Thrilling all America; 
3. The most advanced known to the cosmetic Wales 
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4, Different from all other creams in America; or 
5. A new Hollywood way; 


(0) That this cream will— 


Have any effect upon the oil glands; 

Make users look 5 to 10 years younger ; 

Dissolve dry skin or skin cells; 

Prevent, remedy, or “flush” blackheads ; 

Prevent or remedy enlarged pores, shiny nose, wrinkles, lines, crepey 
throat, or pimples; 

Stimulate or have any other effect upon the underskin ; 

Help bring out new skin; 

. Awaken or otherwise affect skin tissues; 

. Free clogged pores; or 

10. Succeed in the most stubborn cases; 
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(c) That respondent’s cream will nourish the skin, help to re-supply vital 
elements or emollients or act as do the oils of youth ; 

(d) That this product will combat aging skin; 

(e) That respondent guarantees that any results can be obtained by using this: 
cream ; 

(f) That any substantial number of movie stars use this cream, or that any 
of them achieve any particular results by its use, unless expressly and clearly 
limited to such specific individuals and results as can be substantiated by com- 
petent reliable evidence ; 

(g) That any cosmetic authority has declared this cream the finest examined ;. 

(h) That beauty editors are writing about this product, unless expressly limited 
to instances where specific beauty editors do so voluntarily and gratuitously ; 

(i) That this cream sinks deep into the mouths of the pores, or that the pores 
are “deep.” (Aug. 29, 1938.) 


02236. Medicinal Preparation—Qualities, Relevant Facts, Composition, 
ete.—James E. Millerhaus, an individual trading as Celtonsa Medi- 
cine Co., Celtonsa Laboratories, and Black Eagle Medicine Co., Cin- 
cinnati, Oi! vendor-advertiser, was engaged in selling a thedtelnel 
preparation designated Black Eagle Herb BCom etn and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Black Hagle Herb Compound is a competent treatment or an effec-- 
tive remedy for any of the following pathological conditions : 


. Piles; 

. La grippe; 

Colds ; 

Weakness or tired-out feeling ; 

Bladder, stomach, or kidney trouble ; 

Pain in the neck, shoulders, side, back, or hips; 
Biliousness or headache ; 

Heartburn or palpitation of the heart; 

Sick stomach, belching, or gas on stomach ; 
Lumbago or rheumatism ; 

Female complaints ; 

- Run-down condition, or can be relied upon to produce any significant 
therapeutic effect other than that of a laxative ; 
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(b) That Black Eagle Herb Compound— 


1. Acts like magic; 

2. Has stood the test or been found. true; 
8. Is a Godsend to humanity; or 

4, Will promote vital action; 

(c) That with a perfect acting liver a person would never have a cold, or 
that the use of this product is a competent treatment for liver disorders ; 

(d@) That when the bowels act perfectly appendicitis is impossible, or that 
this preparation will prevent appendicitis or cause the bowels to act perfectly ; 
or that as a result of taking this preparation the germs of tuberculosis, colds, 
catarrh, typhoid, or other diseases cannot obtain a foothold ; 

(e) That said preparation is a “tonic”; 

(f) That said preparation is compounded of herbs, or is an herb medicine 
so long as ingredients other than herbs are included ; 

(g) That said preparation is “guaranteed,” unless expressly limited to guar- 
anteeing the refund of the purchase price in the event of dissatisfaction ; 

(h) That by direct statement or reasonable inference this preparation will 
remove clogging matter from the system, or have any other effect upon the 
“system” ; 

(i) That this product will produce any given results at once, or in one day, 
or in any other specified period of time. 


The respondent further agreed in soliciting the sale of said prod- 
uct in interstate commerce to cease and desist from the use of the 
word “Laboratories” in his trade name or advertising literature unless 
and until he owned and operated an adequate laboratory under the 
supervision of a competent chemist where research was conducted. 
(Aug. 29, 1938.) 

02237. Wax—Qualities—L. W. Middleton, an individual, 220 Reed 
St., Waterloo, Lowa, vendor-advertiser, was engaged in selling Middle- 
ton’s Weather Wax, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 

(a) That the product “stops” spotting ; 

(bo) That the product will restore the original finish ; 

(ec) That the product will never cloud the lustre of any finish; 

(d) That the melting point of respondent's product or of any competing product 
is any degree of temperature not in accordance with the facts. (Aug, 29, 1988.) 

02238. Motor Fuel, Oils, and Lubricants—History, Unique Nature, Qual- 
ities, ete.—Cities Service Oil Co., a corporation, Sixty Wall Tower, 
New York, N. Y., vendor-advertiser, was engaged in selling a motor 
fuel designated Bronze Koolmotor Gasoline, and oils and lubricants 
designated Cities Service Oil, Koolmotor Motor Oil and Trojan Lubri- 
cants and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
indirectly : 

(a) That Bronze Koolmotor Gasolene— 


1. Is a completely new gasolene; 
2. Is full burning or contains nothing but real energy ; 
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Is the first motor matched gasolene ; 

Is the most advanced gasolene on the market; 

Is the most scientifically blended gasolene for all around perfectly 

balanced performance or otherwise ; 

6. Is the most perfectly balanced gasolene for harmonious and top perform- 
ance under all kinds of geographic, road and climatic conditions or 
otherwise ; 

7. Results in perfect performance under all conditions due to perfect bal- 

ance or otherwise ; 


OR ye 


(b) That Trojan Lubricants are the toughest, sturdiest and most tenacious 
lubricants available or that they will not melt, wash or wear out; 

(c) That Koolmotor Motor Oil is America’s purest, most concentrated motor 
oil; 

(ad) That Cities Service and Koolmotor transmission and differential oils give 
lasting protection. (Aug. 29, 1938.) 


02239. Vitamin E Capsules—Relevant Facts.—Sears, Roebuck and 
Co., a corporation, Chicago, Ill., vendor-advertiser, was engaged in 
selling Vitamin E Capsules and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Vitamin E drains rapidly from the body when the intake thereof is 
sub-optimal ; 

(b) That an adequate amount of Vitamin HE is not obtained by the consumption 
of the average diets in this country, or from importing or implying that any 
substantial proportion of persons in this country are exposed to a Vitamin E 
deficiency, by the use of statements such as the following: 

1. It is important for women to take these capsules during pregnancy 
(unless limited to particular cases where it has been established that 
the individual requires a supplemental supply of Vitamin E). 

2. Lack of Vitamin B in men results in injury or in sterility ; 

8 Lack of Vitamin E in women results in sterility ; 

(c) That fertility is restored by taking Vitamin BH, unless limited to those 
particular conditions in which the consumption of Vitamin E has been proven to 
be successful by competent, reliable scientific evidence. (Aug. 30, 1938.) 


02240. Typewriter—Qualities, Prices, Unique Nature, Success, etc.— 
L. C. Smith & Corona Typewriters, Inc., a corporation, Syracuse, 
N. Y., vendor-advertiser, was engaged in selling Corona Portable 
Typewriters and agreed in soliciting the sale of and selling said prod- 
uct in interstate commerce to cease and desist from representing 
directly or indirectly : 

(a) That a higher school grade does in every instance result from the use of 
a typewriter by a student; 

(b) That all of respondent’s typewriters are sold for $1.00 per week if the 
purchaser so desires; unless and until such be the fact; 

(c) That the Corona Portable Typewriter contains every latest feature de- 
veloped in the typewriter industry, unless limited to the claim to the effect 
that the features referred to are those which, in the opinion of the respondent, 
contribute to easy, convenient or efficient operation ; 
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(d@) That the Corona Portable Typewriter is the only one having :— 


1. A mechanism permitting adjustment of the key tension; 
2. A mechanism for shifting the segment; or E 
3. A “dozen more” features, unless and until such be the fact; 


(e) That over two million Corona Typewriters are now iD use; 

(f) That a carrying case is given “free”, this inhibition not to be coustrued, 
however, as prohibiting respondent from advertising that a carrying case is. 
included in the purchase price. (Aug. 30, 1938.) 


02241. Typewriters—Free Product, Prices, and Relevant Facts.—Rem- 
ington Rand, Inc., a corporation, Buffalo, N. Y., vendor-advertiser, 
was engaged in selling Remington Portable Typewriters and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That any articles are given “free’ when in truth and in fact the price 
thereof is included in that of some article for which payment is required or 
when the performance of any service or payment of any money as a deposit or 
otherwise is required in order to qualify one to receive the so-called free item; 

(bo) That respondent’s portable typewriters can be purchased for 10¢ a day, 
unless the claim is explained by a statement to the effect that such payments 
are in addition to a down payment and apply to only certain models; 

(c) That the instructions for operating respondent’s product and furnished 
to purchasers thereof constitute a complete home course in touch typing; 

(ad) That respondent’s typewriters are “trouble-free” ; 

(e) That the use of a typewriter helps all children in school; 

(f) That respondent is enabled to sell its typewriters at a rate of ten cents 
a day because it sells direct from factory to purchaser, eliminating middle- 
men and agents. (Sept. 2, 1938.) 


02242. Medicinal Preparation—Qualities and Source—A. G. Payne, an 
individual trading as Old Kickato Distributor, and The Kickato 
Co., 156 McDowell Road, Lexington, Ky., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Old Kickato 
Indian Tonic and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That the product is a body builder; 

(b) That the product is absorbed into the “system”; 

(c) That the product is a competent treatment or an effective remedy for 
indigestion, rheumatism, or stomach disorders ; 

(d) That the product is a competent treatment or an effective remedy for 
constipation, unless limited to the temporary relief of such condition ; 

(e) That the product is a fine old Indian medicine; 

(f) That the product causes a “natural” action; 

(g) That the product is a competent treatment or an effective remedy for 
rheumatic or neuritis pains; 

(h) That the product will give “instant” relief or that it will have any 
definite effect within any definite period of time; 

(i) That the product will take away a tired feeling or induce healthy sleep; 

(j) That the product will “cleanse the system,” or that it “chases out” fer- 
mented substances, half digested food or other impure matter ; 
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(kK) That the product will be of aid in preventing appendicitis or “other 
dangerous diseases” ; 

(l) That use of the product will permit free flow of the digestive juice or 
make the digestive organs “sweet” or clean, or that it will overcome indigestion, 
heart palpitation from gas, spitting up food, shortness of breath or lump in 
stomach ; 

(m) That the product improves the system in general; 

(n) That the product creates hunger ; 

(o) That the product “snaps people out of a sluggish condition,” stimulates: 
the flow of bile or “tones up” the digestive organs; 

(p) That the product will drive a tired, wornout or lazy feeling from the 
System ; 

(q) That the product is a “special” medicine or that it will act on “all 
functioning organs—stomach, liver and bowels.”’; 

(7) That one ailing organ affects all; 

(s) That the product is an “Indian” medicine or an “Indian Tonic.” 


The respondent further agreed to cease and desist from represent- 
ing by pictorial representation of an Indian or through use of the 
word “Indian” as a part of the trade name for the product, or in any 
manner, that the formula for the product was created by Indians. 
(Sept. 7, 1938.) | 

02243. Deodorant—Qualities, Safety, and Nature.—Associated Distrib- 
utors, Inc., a corporation, 11 East Hubbard St., Chicago, Ill., vendor- 
advertiser, was engaged in selling a deodorant designated Taboo and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 


(a) That Taboo will not stain or otherwise harm clothing, unless said state- 
ment is accompanied by a warning to use Taboo as directed ; 

(b) That the use of this product will in all cases keep underarms perfectly 
dry or absolutely odorless ; 

(c) That the preparation remains effective for days ; 

(d) That Taboo is as Smooth as a cream intended for use on the face, unless 
such claim is so qualified as not to import or imply that this product has the 
same composition as a face cream, is as safe to use as face cream or has other 
characteristics which apply solely to face creams ; 

(e) That Taboo is not a medicinal preparation ; 

(f) That this preparation is without qualification non-irritating or safe for 
continued use; 

(g) That the use of Taboo “ends” odors or “stops” perspiration, unless indi- 
eated in direct connection therewith that such effect as the product may have 
will be temporary ; 

(nh) That Taboo is greaseless or stainless, unless and until the same is a fact. 
(Sept. 8, 1938.) 

02244, Cosmetics—Nature and Qualities—Cyclax of London, Inc., # 
corporation, 7 East 53d St., New York City, vendor-advertiser, was 
engaged in selling cosmetics designated Skin Food, Eyelash Tonic, 
Special Astringent Powder, Hair Stimulant and Cyclax Special Lotion 
and agreed in soliciting the sale of and selling said products in inter- 


1632 FEDERAL TRADE COMMISSION DECISIONS 


state commerce to cease and desist from representing directly or 
otherwise: 


(a) By the use of the expression “Skin Food” as the trade name or otherwise 
that its product heretofore so designated is a skin food, or will nourish the skin ; 

(b) By the use of the word “tonic” as a part of the trade name or otherwise 
that its Byelash preparation is an eyelash “tonic”; 

(c) By the use of the word “Astringent” as a part of the trade name or other- 
wise that its preparation, heretofore designated, “Special Astringent Powder”, 
is an astringent; 

(d) By the use of the word “stimulant” as a part of the trade name or other- 
-wise that its preparation, heretofore designated, “Hair Stimulant”, will stimulate 
the hair or its growth; 

(e) The Cyclax Special Lotion will remove all acidity, blackheads or other 
impurities from the pores or will correct yellowness in the skin, unless in direct 
-connection therewith it is stated that such results may be expected only when 
said preparation is used together with applications of other preparations and 
massage ; 

(f) That one application of Cyclax Special Lotion by itself will work marvels 
‘with blackheads and clogged pores. (Sept. 9, 1938.) 

02245. Electroplating Outfit—Qualities and Tests.—Felix R. Rapids, 
an individual operating under the trade name of Rapid Electro- 
plating Process, 3850 Sunnyside Ave., Chicago, Ill., vendor-advertiser, 
was engaged in selling electroplating materials, including a patented 
brush and metals in solution in assortments designated Rapid Electro- 
plating Outfit and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That respondent’s portable electroplating outfit will produce the same 
results as large tank outfits, or that it does the work of a $800 outfit, unless— 
expressly limited to those conditions in which the statement is true; | 

(0) That respondent’s product will “permavently” electroplate any article, | 
unless the word “permanently” is used as a word of comparison and the 
basis of comparison is clearly explained; | 

(c) That respondent’s product is operated by household current, unless it 
is explained that a transformer is required in order to utilize this source of 
electricity ; | 

(d@) That respondent’s product has been tested and approved by the Auto-. 
motive Test Laboratories of America. (Sept. 13, 1938.) | 


02246. Massage Device—Qualities, Nature, Ailments, ete —W. V. Krue- 
ger and A. W. Peterson, copartners, trading as Holdfast Truss Co., 
217 Twelfth St., Oakland, Calif., vendor-advertiser, was engaged in. 
selling a device designated Electric Vital Massager and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That said device constitutes a competent remedy in the treatment of 
the following conditions: 


1. Pains in the back, legs or feet; | 
2. Physical weakness; | 
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Worry or discouragement ; 

Piles ; 

Constipation ; 

Sciatic pains; 

. Frequent or painful urination ; 
Sexual weakness ; 

Irritability ; 

0. Pepless, dragged down feeling ; 
1. Bladder weakness ; 

12. Disorders of the prostate gland; 
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(b) That the use of said device— 


1. Gives new gland health to men past forty; 

2. Helps to restore the normal functions of the glands; 
3. Gives one new life or vigor ; 

4. Makes one feel younger ; 


(c) That said device is a diseoyery of science or that it is a scientific 
treatment ; 

(d) That the use of said device for any specified period of time will con- 
vince one of its value; 

(e) That by the use of said device the physician’s method of treating 
prostate gland disorders can be used by any one in the privacy of the home; 

(f) That by the use of said device the effect of the first treatment is ap- 
parent; that any succeeding treatment would bring further relief; or that it 
would be effective whenever one feels returning symptoms ; 

(g) That said device controls the warmth to individual requirements, or 
distributes it to the place where it will do the most good; 

(nh) That the use of said device would be of value, or that it could be so 
proven, in the treatment of the prostate gland, no matter how old one is, 
how he feels, or how long he has suffered ; 

(i) That one can be almost certain that the prostate gland is not functioning 
properly when suffering from pains in the back, sciatic pains, painful urination, 
irritableness, sexual weakness or is pepless, has a dragged down feeling, or arises 
at night to urinate; 

(j) That proper elimination is nature’s way of massaging or stimulating the 
prostate gland ; 

(k) That massaging and dilation is the only treatment for prostate, or kindred 
disorders, or that physicians concede that such is the fact ; 

(1) That rectal dilation will “relieve” constipation, piles or a condition brought 
on by constipation ; 

(m) That said device reaches the seat of the affected area ; 

(n) That said device is “guaranteed.” (Sept. 13, 1938.) 


02247. Shampoo—Unique Nature, Indorsements, and Qualities—The 
Procter & Gamble Co., a corporation, Cincinnati, Ohio, vendor-adver- 
tiser, was engaged in selling a shampoo designated Drene and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That it is impossible to produce another shampoo which will be as safe, 
pure, mild, or beautifying as Drene; 
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(b) That these shampoos are the only ones which will completely remove 


excess oil, dirt, and perspiration accumulations from the hair, or which are 
non-alkaline ; 

(c) That approval of these articles by Good Housekeeping Magazine consti- 
tutes assurance that every advertising representation is correct or that ‘such 


approval was secured only because of sensational results obtained by the use | 


of the products; 

(@) That the use of either of these products will make dyed hair natural 
looking unless specifically limited to those cases in which the hair is unnatural 
in appearance due to incomplete cleansing or lime soap deposit. 

The respondent further agreed to cease and desist from comparing 
these products with “ordinary” shampoos in any way which stated, 
imported, or implied that such comparison was true as regarded all 
other shampoos. (Sept. 14, 1938.) 

02248. Social Correspondence Pamphlets—Nature and Success.—John 
L. Jones, an individual trading as Get Together Club, P. O. Box 2459, 
Kansas City, Mo., vendor-advertiser, was engaged in selling Pamphlets 
Containing Social Information and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That respondent’s business is a “church” organization ; 

(b) That the respondent is “sure” to have a helpmate for one; 

(c) That one is “certain” to become acquainted with the highest type of 
members ; 

(d@) That more happy marriages have resulted from the respondent’s activities 
than all others; 

(e) That respondent’s is the only club of its kind whose success has attracted 
commendatory press reports ; 

(f) That through the respondent “your ideal’ is waiting. 

The respondent further agreed to cease and desist from publishing 
pictorial representations of churches in connection with the sale of his 
product or from otherwise representing or implying that respondent’s 
activities in connection with the sale thereof were connected with any 
church. (Sept. 15, 1938.) 

02249. Medicinal Preparation—History, Unique Nature, Qualities, ete.— 
Medora Whinrey, an individual operating under the trade name of 
Gly-Gas Medicine Co., and Robert B. Whinrey, an individual, 537 
Johnson Block, Muncie, Ind., vendor-advertisers, were engaged in 
selling a medicinal preparation designated Gly-Gas and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That Gly-Gas is a new, recent or scientific “discovery” or “development” ; 

(ob) That Gly-Gas is without an equal, or that— 

There never was a medicine before like it ; 

It accomplishes results unobtainable in any other medicine or treatment ; 
Other medicines are like water compared to Gly-Gas ; 

Gly-Gas is the only medicine to fulfill its promises ; 

It is the most highly endorsed medicine of the day; 


Bone 


on 


: 
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6. It gives results where other medicines fail to have any effect; or 
7. It cleanses the bowels “as they were never cleansed before” ; 


(c) That Gly-Gas will accomplish any result except such as may be due to its 
laxative and carminative qualities, or that it constitutes a competent treatment or 
effective remedy for any physiological or pathological condition other than the 
temporary relief of constipation and its kindred ailments ; 

(d) That Gly-Gas— 


1. Makes a man like new again; 

2. Assures good health or pep and energy, unless specifically limited to the 
results obtained by its laxative and carminative qualities ; 

3. Will accomplish wonders ; 

4. Affords permanent relief or lasting results in any condition ; 

5. Has any effect on the blood stream or on the system as a whole, unless 
clearly limited to such specified effects as may result indirectly from 
its laxative and carminative action; 

6. Is a purifier; 

7. “Corrects”, “ends”, “cures”, gets “rid” of, or “frees” one of any condition 
or disease; 


(e) That Gly-Gas contains no drugs; 

(f) That this preparation goes to the source, or removes the cause, of any 
trouble ; 

(g) That Gly-Gas is one medicine that sufferers cannot go wrong in trying; 

(h) That Gly-Gas removes poisons from the body or from any specific part 
thereof ; 

(i) That the abilities of this product appear to be limitless, or that it is a 
treatment for organic troubles ; 

(j) That Gly-Gas accomplishes any specified results in one dose or in any given 
period of time. (Sept. 14, 1938.) 


02250. Medicinal Preparation—Qualities, History, ete—The Alkine 
Co., a corporation, 318 Cleveland Ave., New Brunswick, N. J., ven- 
dor-advertiser, was engaged in selling a medicinal preparation 
designated Flem-o-Lyn and agreed in soliciting the sale of and sell- 
ing said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Flemolyn will check a late summer cough in its early stages; 

(ob) That it will not “permit” a cough to develop except to the extent by 
which it may in some cases be serviceable in keeping a cough from getting 
worse ; 

(ec) That it soothes the sore, cough-torn membranes of the throat except 
those with which it comes in contact; 

(d@) That it will break or relieve a cough resulting from hay fever attacks, 
or all coughs indiscriminately in 24 hours, or at all; 

(e) That it will “stop” all coughs indiscriminately the very first day; 

(f) That it will eliminate the cause of the cough; 

(g) That it will “really” relieve coughs due to colds in 20 seconds unless 
limited to palliative relief; 

(h) That it will give complete relief instantly or by such terms as “long 
jasting,” that it will afford permanent relief ; 

(i) That a night cough will be relieved by Flemolyn or that one dose will 
bring relief to bronchial and stubborn coughs unless limited to palliative relief ; 
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(j) That the use of Flemolyn is the new, modern way to assist nature in 
breaking a cough, or that its action is. “entirely different” ; 

(k) That Flemolyn follows the identical methods used by medical science in 
breaking a cough, or that the very same ingredients contained in Flemolyn are 
used and prescribed every day by leading physicians all over the country in 
treating coughs, it being understood that the respondent will not be prohibited 
from representing that the medicaments in Flemolyn are frequently prescribed 
by physicians; 

(1) That it is ideal for children’s coughs unless limited to common coughs 
or coughs due to colds. (Sept. 20, 1938.) 


02251. Medicinal Preparations—Qualities, Nature, Use, ete—Curox 
Laboratories, Inc., a corporation, Longview, Tex., vendor-advertiser, 
was engaged in selling various medicinal preparations designated 
Curox Healing Powder, Curox Foot Powder, Vel-Veen, Coco-Pepsin, 
and Vels and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That Curox remains effective for hours or that it has any effect at all other 
than such as may be due to its mild soothing and astringent properties, or 
that it— 


1, Will prevent sunburn; 
2. Constitutes an effective remedy for all kinds of skin irritations, poison 


ivy, nettlerash, prickly heat, insect bites, minor burns, athlete’s foot 
or eczema 5 


3. Assures foot comfort or relief from tired and aching feet ; 
4. Is a scientific combination of healing agents, or is a healing powder ; 


(b) That Vel-Veen is safe, or that it does not produce any harmful results ; 

(c) That Vel-Veen is a germicide or kills acids; 

(d) That Vel-Veen is used or recommended by physicians ; 

(e) That Vel-Veen will prevent or remedy vaginal discharges, leucorrhea, 
pruritis, or any other similar troubles; 

(f) That Vels is safe or harmless or that it will relieve all pain. (Sept. 23, 
1938.) 

02252. Social Correspondence Pamphlets—Qualities and Guarantees.— 
Selma N. Pragnell, an individual trading as Get To-Gether Club, 2194 
Bathgate Avenue, Bronx, New York, N. Y., vendor-advertiser, was 
engaged in selling pamphlets containing social information and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That the respondent will enable one to “Stop Being Lonely.” 

(b) That the respondent guarantees satisfaction unless clearly stated in direct 
connection with each such representation that respondent’s guarantee pertains 
only to a refund of the purchase price, minus a deduction therefrom by the 
respondent for expenses, in case a purchaser is not satisfied. 

(c) That the respondent will bring one love; romance, marriage, make one’s 


dreams come true, ete., unless limited to the possibility of the respondent: being 
able to do so. 
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(d) That through the respondent one will find one’s ideal mate, or be enabled 
to make a satisfactory marriage, ete., unless limited to the possibility thereof. 

(e) That if one wants respect, companionship, a better financial condition, etc., 
or whatever it is that one’s life needs to make one happy, the respondent can help 
him unless limited to the possibility thereof. 

(f) That “somewhere among my members is the right mate for you.” 

(g) That one has everything to gain and nothing to lose by allowing the 
respondent to attempt to help one. 

(h) That the respondent can, or will, change one’s dreams, hopes, longings, ete. 
all into reality or happiness unless limited to the possibility thereof. 

(¢) That through the respondent one can, or will, find the person he has longed 
for unless limited to the possibility thereof. 

(j) That the respondent can, or will, make all of one’s dreams, hopes, or 
aspirations come true. 


The respondent further agreed to cease and desist from making any 
claims with reference to the financial standing, character, education, 
etc. of any person listed with her unless and until such claims were in 
accordance with the known facts, or unless and until the respondent 
explained in direct connection with each claim the source from which 
respondent received the information published by her concerning 
those listed. (Sept. 23, 1988.) 

02253. Disinfectant—Qualities—West Disinfecting Co., a corpora- 
tion, 42-16 Barn St., Long Island City, N. Y., vendor-advertiser, was 
engaged in selling CN Disinfectant and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That its product, CN Disinfectant, when diluted one part to 150 parts 
of water will have the germicidal strength of a 5% solution of carbolic acid; 

(b) Generally, that its product will kill germs, or from making such an 
inference by contrasting its product with another product that will not kill 
germs generally, as distinguished from its disinfecting action ; 

(c) That its product will “protect” or “guard” one against germs or diseases ; 

(d) That its product will keep the home “safely” clean ; 

(e) That its product will help fight epidemics ; 

(f) That its product will “guard” children’s health or “protect” the family’s 
health ; 

(9) Generally, that CN Disinfectant will repel insects; 

(h) That its product will “protect” one against “dangerous” germs. (Sept. 
23, 1988.) 

02254. Cigarettes—Qualities—Julep Tobacco Co., a corporation, 31 
State St., Boston, Mass., vendor-advertiser, was engaged in selling 
Julep Cigarettes and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That the mint in Julep cigarettes helps counteract the irritants present 
in tobacco or throat irritations due to heavy smoking, or has any other thera- 


.peutice action ; 
(b) That Julep cigarettes never make the throat dry or parched: 
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(c) That these cigarettes never tire the appetite ; 
(d) That Julep cigarettes “banish” morning-after, stale mouth, taste. (Sept. 


27, 1938.) 

057. Treatment for Epilepsy—Dealer Owning Laboratory.—C. M. Simp- 
son, Jr., an individual, trading as Simpson’s Medical Laboratory, 
1840 West 44th St., Cleveland, Ohio, vendor-advertiser, was engaged 
in selling an alleged treatment for epilepsy, designated, “Epilepsene” 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from using directly or otherwise: 
the word “Laboratory” as a part of his trade name, unless or until the respond- 
ent shall own, operate, maintain, or control a laboratory wherein scientific 
tests with reference to the product are conducted by a recognized scientist or 
scientists. (Sept. 29, 1938.) 

02255. Skin Cream—Qualities and Nature.—Gaby, Inc., a corporation, 
and Rose Waxman, an individual operating under the trade name of 
Gaby Sales Co., 914 Walnut St., Philadelphia, Pa., vendor-advertiser, 
was engaged in selling Gaby Almond Cream and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That the product hereinbefore designated as Gaby Almond Cream, or 


any other of the same or similar composition, will prevent or remove wrinkles, 
or that it— 


1. Is an anti-wrinkle cream; 

2. Is recommended for eye and mouth lines; or 

3. Is a skin food, or, by any other terminology, that it supplies nourish- 
ment to the skin. 


The respondents further agreed to cease and desist from the use 
of the word “Almond” as a part of the trade name for any product 
unless the same contained sufficient ingredients obtained from the 
almond to produce some substantial effect and such effect was the 
principal effect produced by the product. (Sept. 29, 1938.) 

02256. Correspondence Course in Poultry Raising—Earnings, Opportuni- 
ties, Success, ete.—National Poultry Institute, Inc., a corporation, 
Adams Center, N. Y., vendor-advertiser, was engaged in selling a 
course of instruction in Poultry Raising and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That purchasers of respondent’s course may expect to earn $1,000 to $2,500 


a year, or any other amount in excess of the average earnings of those who 
have completed said course; 

(b) That a tiny investment will multiply itself “automatically” ; 

(c) That the poultry industry offers more opportunity for a good paying job 
or a highly profitable business than any other industry ; 

(d) That there is a shortage of poultry meat and eggs, or a shortage of trained 
poultrymen, unless such a shortage exists at the time the statement is published ; 


(e) That “thousands” more trained poultrymen are needed each year to fill 
high paid jobs; 
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(7) That one becomes a poultry expert by taking this course; 

(g) That an iron-clad agreement protects persons taking this course; 

(h) That “thousands” have turned failure into success, or “doubled” or “tri- 
pled” egg production ; 

(i) That one can earn $500 to $1,000 a year extra on a small town or city lot ; 

(j) That women students have “cashed in” at the rate of $2,000 and $3,000 a 
year and more than doubled the family income; 

(kz) That many have made fortunes in the poultry business and that incomes 
of $5,000 and $10,000 are not uncommon; 

(1) That Large Commercial Poultry Plants have many “fine” jobs to offer 
trained men and women at annual salaries ranging from $500 to $5,000, or at 
weekly salaries ranging from $30 to $75, or from $8 to $10 a day, or at any other 
stated salaries unless such opportunities are actually available at the time such 
statements are published ; 

(m) That respondent will help students to get jobs unless such be the fact; 

(n) That the title “Certified Poultrician” is recognized as the mark of a poul- 
tryman who is thoroughly trained for the business, or that a graduate of respond- 
ent’s course becomes a “Certified Poultrician” ; 

(o) That “thousands” of N. P. I. students have turned their training into cash; 

(») That there are hundreds of jobs in every part of the country in the poultry 
industry, paying salaries from $40 to $75 or more a week, or that the poultry in- 
dustry offers big money the year ’round; 

(q) That respondents gives to students a “FREE” copy of the book entitled 
“How to Select the Laying Hen”; 

(r) That hundreds of N. P. I. graduates are making good money with flocks 
of their own or in good paying positions and that others can do as well or better ; 

(s) That respondent’s methods will “assure” success. (Sept. 19, 1938.) 


02257. Paint Products—Quality and Qualities—Devoe & Raynolds 
Co., Inc., a corporation, 1 W. 47th St., New York, N. Y., vendor- 
advertiser, and Wadsworth-Howland & Co., Inc., a corporation, Bos- 
ton, Mass., vendor-advertiser, were engaged in selling paint products 
including Bay State Paints and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That respondents’ top-coat paint, made fron¥ a new pigment, produces @ 
finish that is any definite number of times or shades whiter than the usual paints ; 

(b) That respondents’ paint lasts twice as long as other paint jobs, unless 
limited to average paint jobs; 

(c) That respondent’s paint “overcomes” sun, rain and dust. (Oct. 7, 1938.) 

02258. Social Information—Qualities, Nature, Free Product, ete—Oliver 
Kneppe, an individual trading as Modern Club, Box No. 122, She- 
boygan, Wis., vendor-advertiser, was engaged in selling pamphlets 
containing social information and books relating to sexual and marital 
subjects and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That one will find a sweetheart or mate through the respondent unless 


limited to the possibility thereof ; 
(b) That respondent’s organization is America’s foremost social correspond- 


ence “Society” or that it is a “Society” ; 
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(c) That any article is “free” unless given without the payment of money 
‘or the rendering of a service or when the price thereof is included in the pur- 
chase price of another article; : 

(ad) That any offer is a special offer or limited unless a definite time limit 
is set and all offers to purchase under the terms.of the offer received after 
its expiration date are refused; 

(e) That respondent will “surely” help one in his search for happiness ; 

4f) That the ladies listed in respondent’s pamphlets “are just as lonely and 
-erave love and companionship just as much as you do”; 

(g) That such services as respondent may render in connection with his sale 
‘of the pamphlets are “guaranteed” ; 

(h) That the books sold by respondent contain “vital” or “intimate” informa- 
‘tion or information that one must know to get the most out of love, life or 
‘marriage, or that the books “daringly” reveal love or sex secrets ; 

(1) That the respondent has made “thousands” happy ; 

(j) That the books sold by respondent sell for “50¢” or for any amount greater 
than the retail price at which they are regularly sold. 


The respondent further agreed to cease and desist from making 
any claims with reference to the financial standing, character, educa- 
tion, etc., of any person listed with him unless and until such claims 
were in accordance with the known facts or unless and until the re- 
spondent explained in direct connection with each claim the source 
from which respondent received the information published by him. 
concerning those so listed. 

The respondent further agreed to cease and desist from repre- 
‘senting by using any feminine name in connection with the sale of 
his pamphlets or in any manner that a woman was connected in any 
‘way with him in the sale thereof unless and until such is the case. 
(Oct. 3, 1938.) 

02259. Correspondence Course in Dressmaking—Use, Opportunities, 
‘Earnings, ete—John L. Keenan, an individual trading as Franklin 
Institute, Rochester, N. Y., vendor-advertiser, was engaged in selling 
correspondence course in dressmaking and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That 28,000 women have “solved the dress problem” through the pur- 
chase of respondent’s course; 

(b) That one is paying for respondent’s course whether taking it or not 
or that respondent’s course really costs nothing; 

(c) That over 28,000 purchasers of respondent’s course are creating gowns, 
dresses, frocks, or other garments; 

(d) That purchasers of respondent’s course can obtain their own prices for 
their work; 

(e) That dressmakers generally earn from $1,000 to $1,500 a year or more; 

(f) That big establishments are always or generally looking for dressmakers 
or designers ; 


(g) That anyone who completes respondent’s course will be able to copy 
any gown; 
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(i) That respondent’s course will enable every student to make individually 
designed dresses ; 

(i) That purchasers of respondent’s course will earn $15 to $25 or any 
definite amount per week or earn more than is earned generally by its students 
under normal conditions ; 

(j) That any definite portion of the costs of dresses or gowns represents the 
cost of designing or making. 

The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Oct. 5, 1938.) 

02260. Watches—Quality and Government Standards.—Longines- Witt- 
nauer Watch Co., Inc., a corporation, 6 West 48th St., New York 
City, vendor-advertiser, was engaged in selling watches designated as 
Longines Watches and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That a Longines watch is a better timepiece than the sun or stars; 

(bo) That Longines watches are Government Standard for air or sea navi- 
gation. (Oct. 5, 1988.) 

02261. Medicinal Preparation—Qualities—United Drug Co., a corpo- 
ration, 43 Leon St., Boston, Mass., vendor-advertiser, was engaged 
in selling a medicinal preparation recommended for the treatment 
of colds, etc., designated “MI-81 Solution” and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

That Mi-31 Solution: 

Will kill germs or all germs unless expressly limited to germs exposed to 
direct contact with the Solution. (Oct. 10, 1938.) 

02262. Medicinal Salve—Maker, Qualities, Dealer Owning Laboratory, 
ete.—Jacobs Pharmacy Co., a corporation, and Galenol Co., Inc., a 
corporation, P. O. Box 1740, Atlanta, Ga., vendor-advertisers, were 
engaged in selling a certain salve designated, Dr. Fred Palmer’s Cu- 
Tane Compound, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Dr. Fred Palmer was associated with the development of their 


product, Cu-Tane Compound ; 
(b) That the use of their product will— 


1. Stop or instantly relieve the itch of rashes, tetter, seabies, eczemay,,. 
athlete’s foot, acid spots, psoriasis, skin eruptions and common: 
skin troubles and rashes; 

. Clear pimply skin or make skin softer and clearer ; 

. Cause angry redness to disappear or itching and smarting to vanish ;. 

. Carry medication to the seat of the trouble: 


Ce 
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(c) That their product has healing qualities unless limited to aiding in the 
healing of superficial skin disorders ; 

(d) That the formula for their product is double-strength ; 

(e) That their product is “penetrating,” unless said attribute is limited to the 
superficial layers of the skin. 


The respondents further stipulate and agree not to use the name, 
“Dr. Fred Palmer,” in connection with the trade name of their prod- 
uct, Cu-Tane Compound. 

The respondents further agreed to cease and desist from using as 
a part of their trade name the word “Laboratories” or the word 
“Laboratory,” or any other word or words of similar tenor or effect, 
unless and until they actually maintained a place where scientific 
investigations were conducted. (Oct. 7, 1938.) 

02263. Cosmetics, Hair Dressing Preparations, Medicinal Preparations, 
and Incenses—Qualities, Earnings, Opportunities, ete.—Jamil Akhtar, an 
individual trading as Taj Perfume Co., 1332 Gratiot Ave., Detroit, 
Mich., vendor-advertiser, was engaged in selling cosmetics, hair dress- 
ing preparations, medicinal preparations and incenses and agreed in 
soliciting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 


(a) That respondent’s hair dressing preparation, Taj, is a hair grower or will 
grow hair or is a magic hair grower: 

(0) That respondent’s hair dressing preparation comes from India or is 
imported from India or that it is used by natives of India unless the product as 
sold is imported from India; 

(c) That hundreds of American women have written that Taj gives them long 
or luxuriant hair ; 

(d@) That respondent’s product will stop falling hair ; 

(e) That respondent’s product designated “Hair Color Restorer” will restore 
the color of the hair or give the hair its original color; 

(f) That respondent’s Balm is a competent treatment or effective remedy for 
colds or coughs; 

(g) That respondent’s ‘Roo Hee” is a tonic or will make one feel years younger ; 

(h) That respondent’s Lemon Cleansing Cream is double strength or will 
cleanse “all” the dirt from the pores; 

(4) That respondent’s Tissue Cream will help build worn out tissues, remove 
wrinkles or make the face youthful; 

(j) That respondent’s Skin Remedy Cream is a competent treatment or effective 
remedy for pimples, blackheads or freckles; 

(k) That respondent’s Deodorants will suppress or overeome all bodily odors; 

(1) That respondent’s Dental Cream will make the teeth white, remove stains 
or prevent the formation of tartar; 

(m) That respondent’s flavoring extracts are “triple strength” ; 

(n) That respondent’s perfumes are imported unless they are manufactured 
outside the United States ; 

(0) That respondent’s products are beyond competition ; 

(p) That the burning of respondent’s incense will bring luck, friends or 
prosperity or enable one to get his number from the ashes; 
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(q) That a Taj dealership is assurance of a decent living ; 
(r) That respondent sets up persons in business unless an adequate stock of 
merchandise is furnished without deposit or cost. 


Respondent in soliciting salespersons or dealers in aid of the sales of 
such merchandise, agreed : 


(s) Not to make unmodified representations or claims of earnings in excess of 
the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business ; 

(t) Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 

(w) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; and 

(v) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word or 
phrase shall be printed in type equally conspicuous with, as to form, and at least 
one-fourth the size of the type used in printing such statement or representation 


of earnings. 

The respondent further agreed to cease and desist from the use of the 
trade names “Hair Grower,” “Color Restorer,” “Hindu Balm,” “Tissue 
Cream,” “Lucky Incense” and “Skin Remedy Cream” for the products 
now so designated. (Oct. 7, 1988.) 

02264. Food Concentrates, Beverages, Dentifrice, Books—Qualities, Na- 
ture, Composition, ete.—Frederick Tilney, an individual, Box 305, Hol- 
lywood, Fla., vendor-advertiser, was engaged in selling various prod- 
ucts designated Etalax, Eta Food Capsules, Sharkol, Vitana, Sea 
Tabs, Nu-Vege-Sal, Sipp, Sym, Peppermint Tea, Potassium Broth, 
Santay Dentifrice, Vitamin B. Concentrate, and books and courses 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 


otherwise: 


1. That Etalax will— 
(a) “Hnd” trouble; 
(b) “Correct” or banish constipation ; 
(c) Completely cleanse the alimentary canal; 
(d) Rejuvenate, revitalize, build up or strengthen the intestinal walls or 
muscles ; 
(e) Tone or give power to the eliminative system ; 
(f) Disinfect or purify the intestinal canal ; 


2. That Etalax has been proven one of the surest safest or most effective means 


of flushing the intestinal tract; 

2 That Etalax is an “intestinal vitalizer” or is “far more than a laxative” ; 

4. That through the use of Etalax one may avoid headaches, skin blemishes, 
tiredness, fatigue, rheumatism, arthritis, high blood pressare or ulcers; or that 
one ean escape the diseases caused by constipation or a disordered digestive 


system: 
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5. That Eta Food Capsules build sex power ; 

6. That Eta Food No. 2 is a tonic or is one of the greatest tonies ever dis- 
covered ; 

7. That Eta Food No. 8 isa tonic for both or either sexes or is a competent treat- 
ment for sufferers from morphine neurosis, sexual weakness, psychopathia 
sexualis, neurasthenia, or nervous debility ; 

8. That Eta Food No. 3 is a food of “youthfying” nature or tends to restore 
lost vigor quickly or at all; 

9. That Eta Food No. 3 will: 


(a) Help to clean the blood, or 

(6) Will act upon the generative glands, or 
(c) Reduce inflammatory gland process, 

(ad) Increase pleasure, 

(e) Normalize emotion, 

(f) Help to create the procreative fluids, 

(g) Increase the nerve and intellectual power, 
(h) Restore health or vigor of mind or body; 


10. That Eta Food No. 3 is a tonic for sexual weakness, or increases sexability 
or desire or increases erectile power ; 

11. That Etagland Food Male when used alone or with Eta Food No. 2 or No. 
3 will effect the sexual rejuvenation of young or old men or stimulate the sexual 
or related glands or exercise a tonic effect or tone the nervous system or muscular 
structure ; 

12. That Etagland Food Female will: 


(a) Awaken or quicken the sex nature of women; 

(6) Promote sex balance; 

(c) Overcome frigidity ; 

(d@) Regulate menstruation ; 

(e) Aid in developing or releasing the sexual charge; 
(f) Stimulate or produce high spirit; 

13. That Eta Food Capsules No. 17 is a competent treatment or effective rem- 
edy for acne, eczema, itching, athletes foot or other skin conditions; 

14. That Eta Food Sodium Capsule is an effective remedy or competent 
treatment for gas, sour stomach, ulcers, constipation, indigestion, or gall 
bladder disturbances ; 

15. That Eta Food Capsules Ca. I. P. are a competent treatment or effective 
remedy for colds, catarrh, bronchitis, hay fever, colitis, sinusitis, or tonsilitis; 

16. That Eta Food Capsules “I Si” are a competent treatment or effective 
remedy for varicose veins or enlarged veins; 

17. That Eta Food Capsules No. 26 are an effective remedy or competent 
treatment for weak eyes; 

18. That Eta Food Capsules No. 21 are a female vitality builder or effective 
remedy or competent treatment for female weakness, frigidity, loss of charm, 
beauty or pep; 

19. That Eta Food No. 5 is a sex stimulator; 

20. That Kta Foods increase personal magnetism ; 

21. That Vitana is a source of health, strength or energy or increases vigor; 

22. That Vitana is a competent treatment for female weakness, frigidity, 
loss of charm, beauty or pep; 

23. That Sharkol is one of the richest sources sue vitamin A or 10 to 20 times 
richer in vitamin A content than cod liver oil, unless such is demonstrated by 
reliable scientific evidence ; 


STIPULATIONS 1645. 


24. That chickens fed on a Sharkol ration laid dozens more eggs per year or 
were never sick, unless such statements are the results of controlled 
experiments ; 

25. That Sharkol is a competent treatment or effective remedy for colds, 
catarrh, bronchitis, hay fever, colitis, sinusitis, or tonsilitis ; 

26. That few foods contain vitamin A; 

27. That Sharkol Concentrate promotes longevity, maintains health or bodily 
vigor or prevents disease; 

28. That by omitting from the diet all products made with white flour, white 
sugar, salt or egg white and taking Sharkol one can be permanently free from 
sickness ; 

29. That Sea Tabs will: 

(a) Nourish or feed the glands, 

(b) Regulate the glands, 

(c) Revitalize the sex glands of men or women, 
(d@) Recharge the glands or give them new power, 
(e) Make one gain weight or increase vigor; 

30. That Sea Tabs are a competent treatment for female weakness, frigidity, 
loss of charm, beauty or pep; 

31. That an iodine deficiency in the system will result in degenerative changes 
in the face, skin, hair or eyes or prevent functioning or injury to the sympa- 
thetic nervous system with attendant symptoms; 

32. That the physical effect of white table salt is negative; 

33. That Nu-Vege-Sal contains a rich supply of elements vital to normal life 
or needed for normal functions of the glands; 

34. That Sym Herb Tea will reduce the weight; 

35. That respondent’s Peppermint Tea will “correct” or relieve headaches, 
build nerve power, or strengthen the heart; 

36. That respondent’s Potassium Broth or Peppermint Tea are effective reme- 
dies or competent treatments for gas, sour stomach, ulcers, constipation, bad 
breath, coated tongue, indigestion or gall bladder disturbances ; 

37. That Potassium Broth is a vital necessity ; 

38. That Potassium Broth is a competent treatment or effective remedy for 
any or all of the following conditions: Acne, eczema, itching, athletes foot, rup- 
ture, piles, hemorrhoids, rectal fistula, varicose or enlarged veins; 

39. That Potassium Broth will reduce weight or aid the complexion ; 

40, That Santay Dentifrice is a new discovery or dental science ; 

41. That Santay Dentifrice releases oxygen which purifies the folds or crevices 
of the throat or penetrates to clean where brushes cannot reach ; 

42. That respondent’s Vitamin B Concentrate will increase the body weight ex- 
cept by improving the appetite in cases of vitamin B deficiency ; 

43. That respondent’s Vitamin B Concentrate will feed or normalize the glands, 
increase vigor, pep, energy or vitality, or improve the health or looks ; 

44, That Vitamin B Concentrate is unexcelled for underweight, nervousness, 
constipation, loss of appetite, indigestion, neuritis or fatigue ; 

45. That Vitamin B Concentrate builds resistance to colds, sore throats or other 
ailments ; 

46. That Vitamin B Concentrate is an effective remedy or competent treatment 
for: 

(a) Building nerve power or strengthening the heart; 

(b) Overcoming tiredness, sexual weakness, lack of a virile power or Sex- 
weakening habits ; 
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(c) Rupture, piles, hemorrhoids, rectal fistula, varicose or enlarged veins, 
weak eyes, female weakness, frigidity, loss of female charm, beauty 
or pep; : 

47. That respondent’s books or courses show how one can have health imme- 
diately or at all; bint 

48. That respondent is an Heer ities world authority on health ; 

49. That respondent’s Dietetic Course discloses how to overcome sickness, weak- 
ness or disease or how to build super health or strength ; 

50. That respondent’s Dietetic Course makes suffering from disease unecessary 
or is effective in building trouble-free health ; 

51. That respondent’s “Secrets of Personal Magnetism” will enable one to have 
a magnetic, pleasing, dominating personality, win friends, influence others, become 
popular, insure success, increase income, develop courage, self-confidence, poise or 
enthusiasm, acquire sex appeal, build dynamic energy, or banish fears, worries, 
discouragement, timidity, bashfulness, inferiority, or nervousness ; 

52. That respondent’s “Secrets of Personal Magnetism” brings immediate bene- 
fits or quick, surprising results; 

53. That respondent’s Personal Magnetism Course teaches one how to stop 
physical losses or nervous leakages or secrets for overcoming or preventing any 
disease ; 

54, That respondent’s Master Health Course teaches one how to live day by 
day, to banish all ailments, how to build a vigorous, powerful personality ; 

55. That respondent’s book “Sex Secrets and the Art of Love” “goes on where 
others leave off” or “tells just what to do and how to do it” or teaches a “new art 
of love,” or contains result-yielding methods for building sex power or overcoming 
sex weakness; 

56. That respondent’s book advances secrets, anSwers all sex problems, “omits 
nothing” or will save one money, worry, sickness or unhappiness, or stands alone 
in its line as wholesome or wise guidance or is written by a famed “Sexologist” ; 

57. That respondent’s course in eating is a “University” or ‘Scientific’ course or 
regularly sells for $25 or any amount above that at which it is regularly offered 
to the public; 

58. That respondent’s “Master Course in Scientific Hating” gives a “new” or 
scientific plan for feeding the body or magic health formulas, or enables one to 
feed the glands, build health, rich blood or strong nerves or give relief to run- 
down or sickly sufferers ; 

59. That respondent’s “Master Course in Scientific Eating” will revolutionize 
one’s life, or revitalize or rejuvenate the body, transform weakness into strength, 
nervousness into courage, failure into success, or that through this course one 
will awaken, increase or strengthen all physical or mental powers; 

60. That all the recipes given by respondent are “health building” or pep pro- 
ducing, or that his course reveals foods which build brain power, sexual strength 
or personal magnetism ; 

61. That respondent’s book “Your Wishes Realized” tells how one may achieve 
his desires or transform his life, or win rich rewards in business or social life or 
achieve success or get what is wanted ; 

62. That respondent’s book “Your Wishes Realized” is the key to a happier, 
healthier, successful or abundant life; 

63. That any of respondent’s books or courses will— 

(a) Transform one’s life; ‘ 

(6) Reveal never failing success secrets ; 

(c) Enable one to increase his income; 

(d) Enrich personality ; 

(e) Make one sought after, respected or admired ; 


STIPULATIONS 1647 


(f) Give one mental peace, serenity or security ; 

(g) Guide one to a successful or healthy life ; 

(h) Transform or revolutionize one’s life ; 

(i) Make one become a masterful, dominating or mighty personality ; 

(j) Eradicate inferiority, “develop strange powers to achieve and master 
oneself or friends ;” 

64. That respondent’s course will enable one to gain health, happiness, success 
or a bigger place in life; 

65. That respondent’s teachings are private or secrets. (Oct. 10, 1938.) 

02265. Facial Preparation—Qualities and Composition.—Jean Jordeau, 
Inc., a corporation trading as Madame Berthe, 7 Third Street, South 
Orange, N. J., vendor-advertiser, was engaged in selling a facial 
preparation designated Zip “Vitamin F” Creme and agreed in solic- 
iting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That the product “nourishes” the skin; 

(b) That the product contains “Vitamin F” unless and until such time as 
it contains some ingredient generally identified and recognized as “Vitamin iy? 
by the majority of reliable scientific authorities ; 

(c) That the product will have any effect on the natural oil of the skin; 

(d@) That the product is a “tissue-building” cream ; 

The respondent further agrees to cease and desist from using the 
term “Vitamin F” as a part of the trade name for its product. (Oct. 
18, 1938.) 

02266. Lamps and Lanterns—Qualities and Unique Nature.—J. C. 
Steese, an individual doing business under the trade name of Akron 
Lamp & Mfg. Co., a corporation, and Akron Lamp & Mfg. Co., a cor- 
poration, Akron, Ohio, vendor-advertisers, were engaged in selling 
lamps and lanterns and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That the lamps and lanterns manufactured and sold by respondents— 


1. Revolutionize home lighting industry ; 

2. Are the world’s greatest utility light; 

3. Are the handiest, most practical light invented ; 
4, Magically turn darkness into daylight; or 

5. Are the world’s lowest cost scientific light; 


(bo) That the lamps manufactured and sold by respondents flood a totally 
dark room with 300 candlepower of brilliant, white light. (Oct. 15, 1938.) 

02267. Reducing Cream—Qualities—Jay Thorpe, Inc., a corporation, 
24 West Fifty-seventh Street, New York, N. Y., vendor-advertiser, 
was engaged in selling an ointment designated Pomay Rx 7 and 
agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise: 


That the use of said product by itself or as a part of any method or treatment 
will cause any reduction in the weight of the human body. (Oct. 18, 1938.) 
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02268. Cosmetics—Qualities, Composition, Safety, etc —Compagnie Re- 
Naitre, Inc., a corporation, 19 West Forty-fourth Street, New York, 
N. Y., vendor-advertiser, was engaged-in selling cosmetics designated 
Re-Naitre Vitalizer and Re-Naitre Rejuvenating Cream and agreed 
in soliciting the sale of and selling said product in interstate commerce: 
to cease and desist from representing directly or otherwise: 


(a) That respondent’s product is an adequate or effective remedy for wrinkles,,. 
sagging muscles, aging skin, or “crepey” necks ; 

(b) That respondent’s product contains active hormones, cholestrol, or vita-: 
mins in therapeutically potent amounts; 

(c) That respondent’s product will give apparent results in three or any 
definite number of days; 

(ad) That respondent’s product alone contains active gland hormones, or is & 
gland treatment ; 

(e) That respondent’s product is harmless if taken internally ; 

(f) That respondent’s Vitalizer will remove iodine stains or affect the skin 
texture ; 

(g) That respondent’s Vitalizer contains oils vital to the skin tone; 

(h) That respondent’s product is a skin stimulator or stimulates the tissues or 
improves the skin tone. 


The respondent further agreed to cease and desist from the use of 
the names “Rejuvenating” and “Vitalizer” in the trade names of its 
products now so designated. (Oct. 21, 1938.) 

02269. Poultry Feed—Qualities, Unique Nature, and Composition —The 
G. E. Conkey Co., a corporation, 6768 Broadway, Cleveland, Ohio, 
vendor-advertiser, was engaged in selling poultry feed designated 
Conkeys Y-O Starting Feed and Conkeys Y-O 32% Supplement and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or other- 
wise : 


(a) That the respondent's plan of feeding will result in increased egg produc- 
tion, larger eggs, stronger egg shells, eggs with better cooking flavor than may 
be obtained by other methods or through the use of competing products; 

(b) That the products afford “perfect” digestion or freedom from leg weak- 
Ness ; 

(c) That all of the vitamins contained in the products will hold their potency 
until consumed, or that all of the vitamins therein are in “lasting” form ; 

(d@) That when the products are fed one “will” lose no chicks because of food 
deficiency ; 


(e) That Conkeys are “the only” feeds to use in order to save chicks or 
money ; 

(f) That hens “just can’t help laying” when the products are used ; 

(7) That the products “end” leg weakness; 

(h) That those who feed the products are “assured” of good grading on 
esses; 

(i) That chickens “must” have the ingrediénts contained in the Supplement 
to keep healthy; 


(7) That the products “assure” quick or even growth or complete develop- 
ment ; 
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(k) That any of its products contain what home grains lack and nothing 
else. (Oct. 21, 1988.) 


02270. Safety Razor Blades—Quality and Maker—American Safety 
Razor Corporation, a corporation, Johnson and Jay Streets, Brook- 
lyn, N. Y., vendor-advertiser, was engaged in selling safety razor 
blades and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That respondent’s blades are more uniform than any other blade selling 
near the same price, unless limited to single edge blades; 

(b) That respondent’s blades are manufactured by the inventors of the orig- 
inal safety razor ; 

(c) That respondent’s blades are “100%” uniform or “never” vary, or that 
their keenness “never” varies ; 

(d) That respondent’s blades are manufactured by the most expert blade 
manufacturing system in existence, unless limited to the manufacturers of 
single edge blades. (Oct. 21, 1938.) 


02271. Office Chairs—History, Qualities, Disparaging Competitive Prod- 
ucts, ete—Domore Chair Co., Inc., a corporation, Elkhart, Ind., 
vendor-advertiser, was engaged in selling office chairs under the name 
of Do/More and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondent originated the theory of posture seating ; 

(o) That the use of respondent’s products can assure a reduction in weight, 
added physical and mental vigor, or better health ; 

(c) That most ills of maturity are due to office sitting habits, or that such 
habits govern health regardless of other activities ; 

(d) That a man cannot comfortably sit correctly in the ordinary type of 
office chair, or that such a chair will cause, or respondent’s chairs will prevent— 
. Cramped lungs; 

Crowded and misplaced heart, stomach, colon, or intestines ; 
Poor health due to lack of fresh air ; 
Poor digestion and elimination ; 
High blood pressure ; 
Hardening of the arteries; 
Lack of muscle tone; 
Improper breathing ; 
Misplacement of the abdominal viscera ; 
10. Indigestion ; 
11. Improper circulation ; 
12. Fatigue; or 
13. A deficient supply of oxygen; 

(e) That the use of respondent’s chairs will “insure” correct posture ; 

(f) That stenographic chairs advertised and sold by respondent’s competitors 
do not have upholstery and positive ventilation, unless clearly explained to 
{indicate that respondent intends to represent only that its system of upholstery 
wentilation is different from that of competitors. (Oct. 24, 1938.) 
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02272, Gasoline and Motor Oil—Qualities and Unique Nature —Phillips 
Petroleum Co., a corporation, Bartlesville, Okla., vendor-advertiser, 
was engaged in selling gasoline and motor oil and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That Phillips gas is tailored to fit climatic conditions “according to the 
Weather Bureau Standards” ; 

(bo) That Phillips Motor Oil is “The world’s finest motor ok: 

(c) That Phillips Motor Oil is the “most” economical oil that can be used. 


The respondent further agreed to cease and desist from the use of 
the phrase “100%” in describing the adjustments of its gas to the 
temperature in the localities in which it was sold. (Oct. 25, 1938.) 

02273. Correspondence Course in Radio—Opportunities, Earnings, and 
Unique Nature.—Sprayberry Academy of Radio, a corporation, 2548 
University Place NW., Washington, D. C., vendor-advertiser, was 
engaged in selling a course of instruction in radio and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That by taking the respondent’s course, one will have “unlimited” oppor- 
tunities in radio; 

(b) That radio sales increased generally or by any definite percentage during 
any generally or specifically stated period of time unless such is a fact; 

(c) That the training afforded by respondent’s Master Service Course cannot 
be obtained elsewhere ; 

(ad) That respondent’s course is “entirely” different from other courses; 

(ce) That the respondent’s Diploma covers “all” matters relating to technical 
radio theory or practice. 


The respondent further agreed to cease and desist from using the 
word “accredited” to describe its graduates. 
The respondent further agreed : 


(a) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full time students or graduates 
achieved under normal conditions in the due course of business; 

(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what had actually been accomplished by one or more of respondent’s: 
active full time students or graduates under normal conditions in the due course 
of business; and 

(c) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as” or any equivalent expression, any amount 
in excess of what had actually been accomplished by one or more of respondent’s 
active full time students or graduates under normal conditions in the due course 
of business. 


The respondent further agreed not to publish or cause to be pub- 


lished any testimonial containing any representation contrary to the 
foregoing agreement. (Oct. 24, 1938.) 


02274. Cosmetic—Nature and Qualities—The Armand Co., Inc., 
corporation, 124 Des Moines Street, Des Moines, Iowa, vendor-adver- 
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tiser, was engaged in selling Armand Blended Cream and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That not a trace of oiliness remains after using Armand Blended Cream, 
inasmuch as a slight trace of oiliness remains after its use ; 

(ob) That Armand Blended Cream is an astringent or performs the functions 
of an astringent, unless expressly limited to its cooling effect as a face cream ; 

(c) That Armand Blended Cream is non-allergic, so long as no face cream is 
considered to be absolutely non-allergic to everyone ; 

(d@) That this cream can transform the skin or enable a person to regain 
a youthful or radiant complexion, when the action of the cream is limited to 
cleansing, softening and cooling the skin ; 

(e) That Armand Blended Cream is a “facial” unless the word “facial” is used 
as an adjective to modify the word “cream” ; 

(f) That Armand Blended Cream is a tissue cream unless in direct connection 
therewith it is explained that the action of this cream is limited to cleansing, 
softening and cooling the surface tissue. 


The respondent further agreed to cease and desist from the use of 
the word “deep” in any manner in connection with the pores of the 
skin. (Oct. 28, 1938.) 

02275. Medicinal Preparations—Use, Qualities, Unique Nature, and 
Dealer Owning Laboratory—Broemmel Laboratories, a copartnership 
consisting of George M. Broemmel and Hugo L. Menke, 2035 Steiner 
Street, San Francisco, Calif., vendor-advertiser, was engaged in selling 
Poison Oak Extract “Broemmel”, “Broemmel” Poison Oak Extract 
and “No ’Squito” and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That any specified number of bottles of Poison Oak Extract “Broemmel” 
have been prescribed by physicians ; 

(b) That no untoward after effects have resulted or will result from the use 
of Poison Oak Extract “Broemmel” or ”Broemmel” Poison Oak Extract; 

(c) That respondents or their pharmacies serve physicians exclusively ; 

(d) That respondents’ formula is the original or only standardized formula 
to prevent poison oak; 

(e) That Poison Oak Extract “Broemmel” or “Broemmel” Poison Oak Extract 
is a competent treatment or an effective remedy for poison ivy poisoning ; 

(f) That either Poison Oak Extract “Broemmel” or “Broemmel” Poison Oak 
Extract is a “specific” ; 

(g) That the Pacific Gas and Electric Company is a regular user of the re- 
spondents’ products, Poison Oak HBxtract “Broemmel” and “Broemmel” Poison 
Oak Extract ; 

(h) That respondents manufacture the product “No ’squito” ; 

(i) That respondents’ product, ‘No ’squito” ends the torments of mosquitoes ; 

(j) That the use of “No ’squito” will stop mosquitoes from sucking human 


blood. 
The respondents further agreed to cease and desist from using as a 
part of their trade name, the word “Laboratories” or the word “Lab- 
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oratory” unless and until they actually maintained a place where scien- 
tific investigations were conducted. (Nov. 1, 1938.) 

(2276. Medicinal Preparations—Qualities—The Glessner Co., a cor- 
poration, Findlay, Ohio, vendor-advertiser, was engaged in selling 
medicinal preparations designated Dr. Drake’s Glessco Croup Rem- 
edy and Glessco Emulsified Nose Drops and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That respondent’s Croup Remedy will bring relief without causing vomit- 
ing unless qualified to show that it will sometimes cause vomiting ; 

(b) That respondent’s Croup Remedy can be “relied upon” as a “protection” 
against spasmodic croup; 

(c) That respondent’s Croup Remedy will relieve spasmodic croup in 15 
minutes or any definite time; 

(d) That respondent’s Nose Drops attack the seat of distress or stay there, 

(e) That respondent’s Nose Drops reduce the swollen membranes or allay 
the pain of head colds or will give relief for hours ; 

(f) That respondent’s Nose Drops will give “quick” or “sure” relief of head 
colds. (Nov. 1, 1938.) 


02277. Medicinal Preparation—Qualities and Use—CSO Laboratories, 
a corporation, Live Oak and St. Paul Streets, Dallas, Tex., vendor- 
advertiser, was engaged in selling a medicinal preparation desig- 
nated CSO and agreed in soliciting the sale of and selling said prod- 
uct in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That said preparation is a competent remedy in the treatment of weeping 
eczema, hay fever, colds, or dandruff ; 

(b) That said preparation will prevent infection or “heal” sooner than other 
remedies, or that the medical qualities of said preparation “heal” from within; 

(c) Generally, that said preparation is a competent remedy in the treatment 
of skin infections and irritations, and insect bites; 

(d@) That said preparation is a competent remedy in the treatment of acute 
and chronie ulcerated conditions ; 

(e) That said preparation has been used extensively in rectal work by promi- 
nent Proctologists, or that clinical reports show satisfactory results; 

(f) That said preparation is a competent or effective remedy for Neisserian 
infection or Leucorrhoea, or that clinical reports show that a disappearance of 
the gonococci results from its use, or that no irritation or pain is experienced ; 

(g) That said preparation is a competent remedy in the treatment of cuts 
and burns unless limited to superficial cuts and burns. (Nov. 2, 1988.) 


02278. Mineral Locater—Unique Nature and Qualities—Harry A. Fore, 
individually, and trading as The Goldak Co., 1031 South Broadway, 
Los Angeles, Calif., vendor-advertiser, was engaged in selling a mineral 
locater designated “Radioscope” and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 
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(a) That the respondent has one of the finest geophysical laboratories in the 
world, and that probably no similar organization anywhere can command a frac- 
tion of its technique, knowledge and skill; 

(0) That the sensitivity of Model 20 Goldak Radioscope extends to a depth of 
five feet ; 

(ce) That a limited quantity of “special kits” were allotted to readers of Popular 
Mechanics. 


The resvondent further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Nov. 4, 1938.) 

02279. Poultry Conditioner—Qualities, Unique Nature, and Relevant 
Facts.—Napthole, Inc., a corporation, 416 Division Street, Boonton, 
N. J., vendor-advertiser, was engaged in selling a product recom- 
mended for the treatment of poultry designated Vitand and agreed in 
soliciting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That Vitand— 

. Insures perfect health and strong bones; 

Insures superior egg productivity ; 

Increases poultry profits; 

Makes all the difference between profit and loss; 

. Means added profits; 

Builds resistance to colds; or 

Gives the feed manufacturer an economical, easy way to add uniform 
vitamin content to his feeds and insure a scientific growing ration; 
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(0) That Vitand contains 3,000 A.O.A.C. Vitamin A units, or that there is 
such a thing as an A.O.A.C. Vitamin A unit ; 

(c) That, for normal, healthy chickhood, for rapid growth of flesh and bone, 
for early maturity and profitable egg production—through every stage of a 
chick’s development—it is the vitamins in the feed that count ; 

(d) That without a sufficient amount of vitamin A there can be no real health, 
or that growth is poor, or that diseases develop, or that egg production is at a 
low level; 

(e) That chickens cry for Vitand. (Nov. 7, 1938. ) 

02280. Scouring Powder—Qualities and Disparaging Competitive Prod- 
uets.—Fitzpatrick Bros., Inc., a corporation, 1300 W. Thirty-second 
Street, Chicago, Ill., vendor-advertiser, was engaged in selling a scour- 
ing powder designated Kitchen Klenzer and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That Kitchen Klenzer will keep an ice box or refrigerator germ-free ; 

(b) That Kitchen Klenzer will absorb all odors or keep a refrigerator odor- 


less ; 
(ec) That the “most delicate” surfaces will not be harmed by the use of 


Kitchen Klenzer ; 
(d) That Kitchen Klenzer will restore the original brightness and lustre to 


painted surfaces. It being understood that this paragraph contemplates the 
discontinuance of the word “original” ; 
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(e) That surfaces cleaned with Kitchen Klenzer stay clean longer ; 

(f) That all other kinds of cleaners may cause sore hands; 

(g) That Kitchen Klenzer will be effective as a cleansing agent without 
rubbing or scrubbing ; 

(nh) That fruits and vegetables stay crisp and fresh much longer when 
Kitchen Klenzer is used in the refrigerator ; 

(i) When compared with other cleansing preparations (whether identified 
or not), that the quantity of Kitchen Klenzer required is less by any definite 
proportion. (Noy. 8, 1938.) 


02281. Horoscopes—Qualities, Free Product, and Special Offer.—Better 


Publications, Inc., a corporation, 22 W. Forty-eighth Street, New 
York, N. Y., vendor-advertiser, was engaged in selling Solar Horo- 
scopes and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


(a) That said Solar Horoscope will aid a person in achieving success or hap- 
piness ; 


(b) That said Solar Horoscope is a special horoscope or in any other manner | 


indicating that said horoscope is an individual’s particular horoscope or is written 
for any particular person; 
(c¢) That said Solar Horoscope is free; 


(d) That said Solar Horoscope will enable a person to understand his charac- | 


teristics, capabilities, strong points, or weaknesses ; 

(e) That said product is offered at a certain price for a limited time, unless 
at the time of such representation it is determined how long such price is to 
prevail after which time the price therefor is actually increased ; 

(f) That said horoscope contains one’s character analysis. (Nov. 8, 1938.) 


02282. Booklet on Beauty Culture—Qualifications, Qualities, Opportuni- 
ties, and Earnings—EKrnest L. Fantus, an individual doing business — 
under the trade name of Elfco Service, 440 N. Wells Street, Chicago, | 
Ill., vendor-advertiser, was engaged in selling a booklet designated | 
“Scherl’s System of Beauty Culture” and agreed in soliciting the sale | 
of and selling said product in interstate commerce to cease and desist | 


from representing directly or otherwise: 


(a) That Otto Scherl, the author of the booklet entitled “Scherl’s System of | 


Beauty Culture,” is a scientist; 


(b) That “Scherl’s System of Beauty Culture” abounds with beauty and health | 
secrets, valuable instructions, and wonderful formulas from the beauty marts of | 


the World; 


(c) That with the valuable instructions and formulas contained in “Scherl’s | 


System of Beauty Culture” one can open a beauty parlor and/or build up a big 
patronage among the ladies in the community ; 
(d@) That there are no end of Dollar-Making possibilities in this valuable 
instructive book ; 
(e) That the formulas contained in the booklet for the sealp will cure dandruff 
or promote the growth of hair and sealp health ; 
(f) That the formula contained in the booklet for the face: 
1. Insures perfect skin; 
2. Banishes pimples and blackheads; 
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Removes wrinkles, flabby skin, ete. ; 

Includes the very latest French methods; 

Tells how to banish a flabby chin; 

Tells how to get rid of superfluous hair; 

. Tells how to get rid of freckles; 

Tells how to banish sunburn and frostbites; 

Tells how to make a depilatory powder, liquid, and dry face powders, 
face rouge, eyebrow tonic, nose lotion, toothwash, tooth powder and 
tooth paste; 

(g) That the formula given for the care of the neck tells how to remove collar 
marks, and/or to make a bleach for the neck; 
(h) That the formula for the beautification of shoulders and arms tells how— 
1. To rid one’s self of ugly brown, skinny arms; 
2. How to banish ugly elbows; 
3. How to keep the arms as white as snow; 
(i) That the formula given for the care of the hands and nails— 

Tells how-women can keep their hands in good condition ; 

How to make the hands soft and velvety; 

How to fatten the hands; 

How to clean the nails; 

How to make perfume and use nail polish; 

. How to make nail polish ; 

(j) That the formula for the care of the feet— 

. Tells how to make exquisite foot powder for perspiring feet; 

. Tells how to make a deodorant for the feet; 

. Tells how to banish corns; 

. Tells how to treat callous spots; 

. Tells how to treat bunions and chilblains ; 

(k) That the formula for body deodorants and treatment— 
1. Tells the right kind of bathing; 
2. Tells what to put in the bath; 
3. Tells how to make a harmless deodorant for armpits and body ; 
4, Tells how to make a delightful perspiration cream ; 
(1) That the booklet contains valuable formulas for the making of rose water, 
cologne, ete. ; 
(m) That the booklet contains special information for those who intend to 
put up the various formulas contained in this work, or who intend to operate 
businesses in connection with them. 


The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Nov. 9, 1938.) 

02283. Meat Tenderizing Preparation—Qualities and Agents’ Opportuni- 
ties.—The Perfect Mfg. Co., a corporation, trading as Tendra Kitch- 
ens, vendor-advertiser, was engaged in selling a preparation for 
making meat tender designated Tendra and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 
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(a) That with the use of Tendra every portion of meat may be cut with a 
fork ; 
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(b) That leading university professors drink bottle after bottle of Tendra 
or report that it is as harmless as pineapple juice, unless qualified to show 
that only a few professors have done so; 

(c) That with Tendra one can serve the tenderest meat in town” ; 

(d) That Tendra shortens cooking time by a definive percentage or “insures” 
customer satisfaction ; 

(e) That the use of Tendra will give the user opportunity for unmatched 
profits. 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 


(f) Not to represent or hold-out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business ; 

(g) Not to represent or hold-out as maximum earnings by the use of such 
expressions as “up to”, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business; and 


(h) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement or 
representation of earnings. 

The respondent further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Nov. 10, 1938.) 

02284. Dog Remedies—Qualities and Nature—J. H. Fenner, W. E. 
Fenner and Julien Fenner, a copartnership doing business as Fur- 
gerson Medicine Co., Halifax, N. Car., vendor-advertiser, was en- 
gaged in selling Furgerson’s Antiseptic Tablets, Furgerson’s Dog 
and Puppy Tonic, and Furgerson’s Blood Pills and agreed in solic- 
iting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 


(a) That Dr. Furgerson’s Dog and Puppy Tonic 


re 


Supplies needed minerals for health and development, unless the par- 
ticular minerals supplied are stated; 

2. Aids germination and fertility; 

3. Enriches mother’s milk in bone and muscle-building material; 

4. Builds stamina and increased vitality ; 

5. Avoids worms, fits, blood disorder, skin disease, distemper, rickets, 

indigestion, dysentery, diarrhea, and all stomach and bowel troubles = 

. Improves appetite ; 

Increases energy ; 

. Develops lustrous coats; or 

. Builds strong bone and muscles. 
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(b) That either Furgerson’s Antiseptic Tablets, Furgerson’s Dog and Puppy 
Tonic, or Furgerson’s Blood Pills are a competent remedy in the treatment of 
skin disease, distemper, running fits, or run-down dogs and pups; 
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(c) That Furgerson’s Dog and Puppy Tonic, given to the brood bitch: 


fk fat bed 
a 


13. 


CHAADAP Wr 


Destroys worms and eggs; 
Creates good appetite; 
Purifies the blood; 


. Produces healthy skin; 


Makes hair smooth and glossy; 
Aids digestion ; 


. Keeps the stomach and bowels in healthy condition ; 
. Causes normal eliminations; 


Supplies bone-forming material to give pups strong bone and make 
teething easy; 


. Supplies muscle-building material to make strong pups; 


Keeps bitch in healthy condition ; 
Aids bitch in producing strong, healthy pups; or 
Adds energy and vigor. 


(ad) That Furgerson’s Dog and Puppy Tonic, given to pups: 
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. Keeps them free from worms and worm eggs; 
. Purifies the blood; 
. Creates good appetite ; 


Aids digestion ; 
Produces healthy skin and good coat; 


. Keeps stomach and bowels in good condition ; 
. Causes normal elimination ; 

. Builds strong muscles ; 

. Builds strong bone; 


Makes teething easy ; 


. Makes them strong: 
. Keeps them healthy ; 
. Aids in preventing running fits; 
. Aids in preventing distemper; or 
15. 


Aids in preventing rickets. 


(e) That Furgerson’s Dog and Puppy Tonic, given to all dogs: 
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. Keeps them free from worms and worm eggs; 
. Purifies the blood; 
. Creates good appetite; 


Aids digestion ; 

Keeps stomach and bowels in healthy condition ; 
Gauses normal elimination ; 

Makes skin healthy and gives good coat ; 

Aids in preventing distemper ; 


. Aids in preventing running fits; or 
. Increases energy and stamina. 


(f) That Dr. Furgerson’s Dog and Puppy Tonic, Dr. Furgerson’s Blood Pills 
and Dr. Furgerson’s Antiseptic Tablets will build up and in many cases make 
permanent cures of dogs and pups in run-down condition from any disease that 
is not incurable; 

(g) That Dr. Furgerson’s medicines are a “sure cure” for red mange; 

(h) That three or four (or any number) treatments of Dr. Furgerson’s Anti- 
septic Tablets will cleanse intestines ; 

(4) That Dr. Furgerson’s Dog and Puppy Tonie will ward off distemper and 
other disease. 
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The respondents further agreed, in promoting the sale of their 
products, to cease and desist from designating one of their products 
as “antiseptic” pills, until such time as such product contained an 
ingredient, or ingredients, that was actually antiseptic. near 

The respondents further agreed, in promoting the sale of their 
products, to cease and desist from designating one of their products 
as “Blood” Pills. (Nov. 16, 1938.) 

02285. Hair Dressing, Skin Whitener, Hair Treatment, and Medicinal 
Preparations—Qualities, Nature, and Relevant Facts—M. Mashkes, an 
individual, trading as Maskin Drug Co., 1539 East Monument St., 
Baltimore, Md., vendor-advertiser, was engaged in selling a hair 
dressing designated Maskin Cocoa Tar; a Skin Whitener; Maskin 
Blood Tonic and Vegetable Pills: Maskin Cough Balsam: and 
Maskin Hair Treatment and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That respondent’s product grows hair or promotes the growth of longer 
hair or straighter hair; 

(0) That respondent’s product causes scalp itch to leave or go; 

(c) That respondent’s product is a competent treatment for dandruff or 
goes to the root of the trouble or destroys the dandruff germ; 

(d@) That respondent’s product is a food for the hair, a scalp healer, or 
strengthens the hair roots; 

(e) That respondent’s product is a competent treatment for Eczema, Teter, 
or other scalp diseases ; 

(f) That respondent’s product is a complete treatment for hair or scalp; 

(g) That the main causes of hair and scalp troubles are dandruff and lack 
of food for the hair or that respondent’s product is a competent treatment for 
these conditions. 

The respondent further agreed to cease and desist from the use of 
the trade name “Cocoa Tar” for his product then so designated. 

The respondent also further agreed to cease and desist from repre- 
senting that he was a manufacturer unless he compounded or manu- 
factured, in their entirety, the products sold by him. 

The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Nov. 18, 1938.) 

02286. Book on Feminine Hygiene—Qualities and Dealer as “Founda- 
tion.”—Aaron M. Shapiro, an individual, trading and doing business 
as Marriage Hygiene Publishing Foundation, 115 East 23rd Street, 
New York, N. Y., vendor-advertiser, was engaged in selling a booklet 
on birth control, designated, “Nature’s Discovery” and agreed in golicit- 
ing the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That the fertile and sterile or “safe” periods of women are revealed by 


said booklet, or that said booklet will disclose the period when conception is 
impossible ; 
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(bv) That the method advocated by said booklet leads to a healthy and sane 
sex life, or that chance and accident in pregnancy will be eliminated by said 
method ; 

(c) That by following said booklet a woman need not worry ; 

(d) That said booklet teaches one how to regulate her marital relations and 
limit and space her offspring. 

The respondent further agreed, by the use of the word, “Founda- 
tion,” as a part of his trade name, or otherwise, to cease and desist from 
representing said business as a “Foundation.” (Nov. 18, 1938.) 

02287. Tobacco Habit Cure—Qualities and Relevant Facts.—J. C. Mof- 
fitt, an individual, Central Falls, N. C., vendor-advertiser, was engaged 
in selling Angelica Root (Indian Root) and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise : 


(a) That the product is a tobacco “antidote” ; 

(b) That the product is a “cure-all”, or that it will cure any condition ; 

(c) That the product is a stomach remedy ; 

(d) That the product will “kill” the taste for tobacco ; 

(e) That the product will “free” one of the tobacco habit ; 

(f) That the respondent “guarantees” the product as not habit forming ; 

(g) That the product will rid one of the tobacco habit ; 

(h) That use of the product will enable one to “conquer” or “overcome” the 
tobacco habit ; 

(i) That in the burning of cigarette paper a poison is formed which : 

1. Produces a degeneration of the brain ; 
2. Produces a chronic uncontrollable disposition ; 

(j) That the product is a competent treatment or an effective remedy for the 
tobacco habit; 

(k) That the average tobacco user’s bill is any amount per any period of time 
or that a family of any stated number spends any definite amount for tobacco 
unless such statements are supported by reliable and authoritative statistics. 
(Nov. 21, 19388.) 

02288. Money Making Plans—Qualities, Unique Nature, and Agents’ 
Opportunities —Werner Kraft, an individual trading as Stamford Co., 
836 Riverside Drive, New York City, vendor-advertiser, was engaged 
in selling money making plans designated The Stamford Collection 
of Money Making Plans and agreed in soliciting the sale of and sell- 
ing said product in interstate commerce to cease and desist from 
representing directly or otherwise : 


(a) That one “will” find at least one of the plans to his likes; 

(b) That the Collection gives the “meat” or all the essential details of the 
plans contained therein, or that the Collection is “complete” or contains any 
number of plans, unless all of the information relating to and necessary to the 
stated number of plans is contained therein ; 

(c) That the Collection contains “the best” ways to set up in business, or 
that it “will” bring in a stated income ; 

(d) That the use of the Collection “will” enable one to— 

1. Remove the spectre of unemployment ; 
2. Give one’s children a better break in life than their parents had; 
3. Be independent ; 
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(e) That one “can’t fail” with any of the plans ; 

(f) That in using any of the plans there is “nothing to be sold,’ unless 
such is an actual fact ; : 

(g) That people “can’t do without” any article to be sold through use of 
any of the plans; we 

(h) That the Stamford Collection is the first loose-leaf collection of its kind. 


The respondent further agreed to cease and desist from represent- 
ing that he gave “complete” protection or that “you can’t possibly 
lose” under the terms of his present guarantee, or from publishing the 
conditions of any guarantee unless all of the conditions thereof were 
stated in direct connection therewith. 

Respondent further agreed : 


(a) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active customers achieved under normal 
conditions, in the due course of business ; 

(bo) Not to represent that such customers will have the chance or oppor- 
tunity of earning any amount which is in excess of amounts theretofore actually 
earned by one or more of respondent’s customers under normal conditions in 
the due course of business ; 

(c) Not to represent or hold out aS maximum earnings by the use of Such 
expressions as “up to’, “as high as”, or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
customers under normal conditions in the due course of business; and 

(ad) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 


or representation of earnings. 

The respondent further agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to the 
foregoing agreement. (Nov. 21, 1988.) 

02289. Magazines—Premiums.—United Publishing Co. (a Missouri 
corporation) trading and doing business as Home Friend, and as 
Illustrated Mechanics, 549 West Randolph St., Chicago, Ill., vendor- 
advertiser, was engaged in selling certain magazines designated the 
Home Friend and Illustrated Mechanics, and the offering of premiums 
for the sale thereof and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise : 

(a) That a person may expect from said seeds vegetables or fruits of any 
definite size ; 

(bd) That the supply of said seeds is limited; 

(c) That present conditions indicate or foretell an increase in the demand for 
or an increase in price for Ginseng. (Noy. 23, 1938.) 

02290. Correspondence Course in Repairing Typewriters—Qualities and 

; eer: ae : 
Vendor’s Qualifications, Agents’ Opportunities and Earnings.—Markus- 
Campbell Co., a corporation trading and doing business as Adding 
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Machine Equipment Service, 3601 Michigan Ave., Chicago, IIl., vendor- 
advertiser, was engaged in selling a course of instruction in repairing 
typewriters and adding machines and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise : 


(a) That said course of instruction covers all makes of typewriters and adding 
machines ; 

(b) That by purchasing said course of instructions one may learn from a 
factory expert ; 

(ec) That after completing said course one May earn Up to $15.00 a day or 
should be qualified to earn up to $15.00 daily or any other amount in excess of 
an amount earned by others in this field whose knowledge of this work has been 
acquired solely from said course of instruction and experience acquired in apply- 
ing said instruction; 

(ad) That said course is so simple and complete that anyone can become a 
good service man; 

(e) That the field covered by said course has been overlooked or hardly 
seratched or in any other manner represent that there is a scarcity of typewriter 
and adding machine service men ; j 

(f) That one has nothing to lose or is taking no chance by subscribing to said 
course of instruction. (Nov. 25, 1938.) 


02291. Medicinal Preparation—Qualities and Tests—The Pharma- 
Craft Corp., a corporation, Columbia Building, Louisville, Ky., 
vendor-advertiser, was engaged in selling a preparation for the treat- 
ment of Athlete’s Foot designated Ting and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(@) That, Ting: 
1. Will clear up Athlete’s Foot without delay ; 
2. Kills the fungi that cause Athlete’s Foot ; 
3. Clears the skin of invading fungi; 
unless limited to the ability of this preparation to kill certain varieties of 
fungus organisms which cause Athlete’s Foot with which it comes in contact 5 
(b) That Ting has been tested in the New York Hospital; 
(c) That Ting is penetrating or will penetrate through the outer layers of 
the skin to reach the underlying fungi ; 
(ad) That Ting or any of its ingredients gets at the cause of Athlete’s Foot; 
(e) That Ting is a competent remedy in the treatment of Athlete’s Foot, 
ringworm or dermatophytosis, unless clearly and expressly limited by an ex- 
planation to the effect that the benefits derived from the use of this prepara- 
tion may be temporary, due to reinfection, and therefore contingent upon its 
continued use ; 
(f) That Ting “prevents” secondary infection, unless expressly limited to 
preventing secondary infection to the extent that it kills germs of the type 
often associated with secondary infection. (Nov. 29, 1938.) 


02292. Poultry Supplement—Qualities, Relevant Facts, Unique Nature, 
ete.—Oyster Shell Products Corp., Inc., a corporation, 271 North 
. Ave., New Rochelle, N. Y., vendor-advertiser, was engaged in selling 
a poultry supplement designated Pilot Brand Oyster Shell and 
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agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That Pilot Brand Oyster Shell will of itself alone achieve any specified 
effects except such as result from supplying calcium carbonate to a diet deficient 
in that element, or that feeding this product will, unless limited to aiding in 
achieving such results: 


1. Increase egg production, 

Build bone, 

Give strength to baby chicks, 
Ward off disease, 

Bring pullets into early laying, 
Shorten the moulting period, 
Improve mixed feeds; 
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(b) That hens must have oyster shell to make egg shells, or to lay eggs, 
or to produce profitably ; 

(c) That Pilot Brand Oyster Shell is “the standard‘ of purity in oyster shell ; 

(d) That Pilot Brand is the most productive, least expensive or safest egg 
shell material obtainable; 

(e) That hens do not lay any eggs during the moulting period; 

(f) That chicken feathers are high in calcium; 

(9g) That more Pilot Brand Oyster Shell is sold than all other brands; 

(h) That Pilot Brand Oyster Shell is the purest form of calcium; 

(i) That the use of Pilot Brand Oyster Shell insures strong, healthy, meaty 
birds or egg production ; 

(j) That this product has from 20% to 80% less waste than competing 
brands; 

(kK) That the addition of this product improves mixed feeds or that the 
mixer who uses it has an advantage over those who use other minerals; 

(lt) That millions of poultry feeders are buying Pilot Brand Oyster Shell 
Flake ; 

(m) That there’s no chance of a complaint from a user of this product with 
respect to the price thereof. (Nov. 3, 1988.) 


02293. Rotary Slicing Machine—Demand, Qualities, Agents’ Earnings, 
ete.—General Slicing Machine Co. of New York, Inc., a corporation, 
100 South Third St., Brooklyn, N. Y., vendor-advertiser, was engaged 
in selling machines for slicing meat and food, designated Rotary 
Slicing Machines and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That the Rotary Slicing Machine sells on sight to “every” restaurant, 
luncheonette, roadstand, or grocer, or that “every” restaurant, luncheonette, or 
roadstand needs, wants, or buys one; 

(b) That “many” salesmen average $200.00 weekly or that it is easy to earn 
“not less” than $5,000.00 a year, selling said machines; 

(c) That a salesman is paid “double” commission on most every General Slic- 
ing Machine he sells; : 

(d) That the mechanical refinements heretofore seen in $250.00 machines 


“only” are now parts of the construction of General Slicers priced as low as 
$14.95 ; 
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(e) That the General Model 219 features “every” expensive improvement of 
slicing machines costing ten times its price; 

(f) That the New Model 225 can be compared with machines selling at five 
times its price; 

(g) That Model 220 slices meats, vegetables, cheese, bread, or cold slaw as 
“easily” as a $300.00 machine: 

(h) That “every” feature in slicers selling for $150.00 is built into the new 
model 912; 

(i) That the respondent is the outstanding leader in the field unless limited 
to low priced machines or slicers; 

’ The respondent in soliciting salespersons or dealers in aid of the 
sales of its product, further agreed: 

(j) Not to make unmodified representations or claims of earnings in ‘excess 
of the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business ; 

(k) Not to represent that such salespersons or dealers will have the chance 
or opportunity of earning any amount which is in excess of amounts theretofore 
actually earned by one or more of respondent’s salespersons or dealers’ under 
normal conditions in the due course of business. (Dec. 2, 1988.) 

02294. Medicinal Preparation—Qualities and Dealer Owning Labora- 
tory —Old Reliable Laboratories, Inc., a corporation, 1841 Greenup 
Ave., Ashland, Ky., vendor-advertiser, was engaged in selling an 
alleged Athlete’s Foot and skin remedy designated, ““Wim” and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That said preparation is of any value in all instances; 

(0) That it is a remedy or cure for diseases or a condition known as Athlete’s 
Foot; 

(ec) That its penetrating powers exceed in any way its ability to reach the 
lower layers of the skin until repeated applications have peeled the outer skin 
Jayer ; 

(d) That said preparation is a remedy or cure for scratches, cuts, re 
insect bites, poison ivy, blisters or white spots, corns or callouses, scales, foot 
rash, cracked skin or other skin miseries ; 

(e) That it will of itself prevent re-infection from the fungus causing Athlete’s 
Foot. 

The respondent further agreed in soliciting the sale of said product 
in interstate commerce to cease and desist from the use of the word 
“Laboratories” in its trade name or as a part of its corporate name, 
unless and until it owned and operated an adequate laboratory under 
the supervision of a competent chemist where research was conducted. 
(Dec. 5, 1938.) 

02295. Hair Preparations—Composition, Qualities, and Guarantees. — 
Mrs. Devillah Bailey, an individual trading as New York Mail Order 
House, Box 4, Jamaica, N. Y., was engaged in selling preparations 
for the hair designated Glosso Foam Shampoo, DeVilla’s Tonic Hair 
Food and Glosso Enamel Permanent Hair Dressing and agreed in 
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soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Tonic Hair Food— 


Is a combination of roots, herbs and barks; 
Stimulates the growth of hair; 

Prevents falling of the hair; 

Relieves itching of the scalp and dandruff; 
Invigorates and strengthens the roots of the hair; or 
Is a wonderful magnetic oil; 
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(b) That cleansing the scalp by means of pure castile or tar shampoo— 


1. Promotes the flow of natural oils; or 
2. Makes the hair luxuriant and healthy ; 


(c) That respondent will “give $500 Reward if I fail to Grow Hair”. 


The respondent further agreed, in promoting the sale of her 
products, to cease and desist from the use of the words “tonic,” “hair 
tonic,” “food,” and/or “hair food,” as a part of the name of her 
products. 

The respondent further agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to 
the foregoing agreement. (Dec. 8, 1938.) 

02296. Water Heater—Qualities, Unique Nature, Agents’ Earnings, and 
Opportunities, etc—L. B. Patterson, an individual, trading as Nu-Way 
Mfg. Co., Walnut Building, Des Moines, Iowa, vendor-advertiser, was 
engaged in selling a device for heating water designated Speed King 
Water Heater and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That the Speed King, dropped into a vessel of water and plugged into 
any light socket, will give one all the hot water wanted (where and when 
wanted) in less time than it takes to whistle the chorus of a popular song; 

(0) That the Speed King— 


1. Is the fastest way known of heating water; 
2. Saves up to 50 percent on gas and fuel bills; 
3. Boils water almost instantly ; 

4, Heats water boiling hot in 60 seconds; 


(c) That, when Speed King is dropped into a pan of cold water and plugged 
into any electric-light socket, the water “instantly” starts to bubble and steam 
and in 60 seconds is boiling mad; 

(d) That thousands of dollars have been made by Speed King agents; 

(e) That, as a Speed King agent, one can get a swell, new 1937 car; 

(f) That any offer regularly made by respondent is a “special” offer: 

(g) That the agent can’t lost, or that the manufacturer takes all the risk 
under a “money back guarantee”; 

(h) That Speed King will change cold water to boiling water in 2 minutes; 

(7) That the minute one plugs Speed King into any light socket, heat bubbles 
start to rise from the cold water; then the water is soon warm, and steam 
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begins to rise, and in a few Seconds more the water becomes a seething inferno 
of boiling hot water; 

(7) That the Speed King does the work of a $50 water heater, or heaters 
costing 40 or 50 times as much, or that it operates faster or more economically 
than such heaters; 

(k) That a “free Sample offer” is made to agents so long as the agent is 
required to make a cash deposit in order to get the Sample ; 

(7) That thousands in single communities are rushing to buy Speed King; 

(m) That Speed King provides “instant” hot water for the bath, or for every 
need; 

(rn) That Speed King ends slow, costly heating methods ; 

(0) That a post ecard will get the agent a “free” sample without the need of 
risking one single penny, 

Respondent, in soliciting salespersons or dealers in aid of the sale 
of such merchandise, agreed: 

(p) Not to represent that such Salespersons or dealers will have the chance or 
opportunity of earning any amount which is in excess of amounts theretofore« 
actually earned by one or more of respondent’s salespersons or dealers under 
normal conditions in the due course of business ; 

(q) Not to represent or hold-out as maximum earnings by the use of such ex- 
pressions as “up to”, “as high as”, or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 
and 

(1) That in future advertising where a modifying word or phrase is used in di- 
rect connection with a specific claim or representation of earnings, such word or 
phrase shall be printed in type equally conspicuous with, as to form, and at least 
one-fourth the size of the type used in printing such statement or representation 
of earnings. 


The respondent further agreed, in promoting the sale of its product, 
to cease and desist from the use of any so-called “Certificate” or “Seal: 
of Approval” awarded by the “Automotive Test Laboratories of 
America”, or from any representation to the effect that this device had 
been tested and/or approved by any laboratory, unless such product 
had in fact been approved or accepted by an accredited testing labora- 
tory. 

The respondent further agreed in promoting the sale of its product 
to cease and desist from representing that the Speed King heating de- 
vice was approved by underwriters and from using or referring to the 
underwriters’ approval of the cord attached to the heating device in 
such a manner as to create an impression that the device itself had 
been so approved. 

The respondent further agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 12, 1938.) 

02297. Porous Plasters—Qualities.— Allcock Mfg. Co., a corporation, 
Ossining, N. Y., vendor-advertiser, is engaged in selling porous . 
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plasters designated Allcock’s Porous Plasters and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Allcock’s Porous Plasters are of value in treating rheumatism, 
arthritis, or sciatica or the pains resulting therefrom; 

(0) That Allcock’s Porous Plasters will treat an ache where it is; 

(c) That Allcock’s Porous Plasters will give immediate relief from chest colds ; 

(d) That pains caused by rheumatism, arthritis, sciatica, lumbago, and strains 
respond instantly to Allcock’s Porous Plasters or that said pains will be quickly 
curbed by Allcock’s Porous Plasters. 


The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 12, 1988.) 

02298. Medicinal Preparation—Qualities, Composition, and Dealer as 
Manufacturer.—E, M. Acker, an individual trading as Acker Medicine 
Co., Denton, Tex., vendor-advertiser, was engaged in selling a medici- 
nal preparation designated Acker’s Black Medicine and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 


(a) That the product is a competent treatment or an effective remedy for: 
1. A tired or wornout feeling ; 
2. Drowsiness or lack of energy ; 
3. Lack of appetite, colds, grip, flu, or malaria: 
4, Biliousness and sluggish “system,” or a muddy complexion ; 
5. Sick headache. 

(0) That use of the product will enable one to keep healthy or that it will afford 
permanent relief ; 

(c) That the product will remove the cause of sluggish liver, faulty elimina- 
tion, or any other condition ; 

(d@) That the product is a substitute for or preferable to calomel, or from 
otherwise making disparaging comparisons or statements concerning other 
products; 

(e) That the product contains no harmful drugs ; 

(f) That if any one feels bad from any cause he can’t go wrong in taking 
respondent’s product ; 

(g) That the respondent manufactures the product, unless and until the re- 
spondent owns, maintains, controls, or operates a factory wherein the product is 
manufactured. 


The respondent further agreed to cease and desist from representing 
or implying that the product was of any benefit in improving marital 
relations, 

The respondent further agreed to cease and desist from making any 


en eae representations that use of the product is safe. (Dec. 18, 
1938. 


02299. Poultry Feed—Qualities and Testimonials —Kraft-Phenix 
Cheese Corp., a corporation, 400 Rush Street, Chicago, Ill., vendor- 
advertiser, is engaged in selling a poultry feed designated Kraco and 


Es 
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agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Kraeco will increase hatchability unless Specifically limited to cases 
of Vitamin G@ deficiency ; 

(0) That Kraco is the richest or the most economical source of Vitamin G, or 
that Vitamin G of milk or whey is in any way different or produces results 
substentially different from Vitamin G obtained from any other source; provided 
that nothing herein is intended to prevent respondent from representing that 
Kraco is an economical source of Vitamin G; 

(ec) That Kraco or its lactose content maintains intestinal health or furnishes a 
means of disease control or Supports the health of the flock, without clear limita- 
tion with respect to the specific results referred to, and unless such results can be 
justified by competent scientific evidence; 

(d@) That Kraco will assure sturdy bones or that it will insure rapid, sound 
growth ; * 

(e) That Kraco is a specific for, or will invariably prevent coccidiosis, 


The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Dee. 14, 1938.) 

02300. Poultry Feed—Qualities and Testimonials.—F eeders Supply 
and Mfg. Co., a corporation, 536 Live Stock Exchange Building, 
Kansas City, Mo., vendor-advertiser, was engaged in selling a poultry 
feed designated Equity Laying Mash and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Equity Laying Mash— 
Increases egg production ; 
. Maintains a higher yield of eggs during the winter months ; 
. Reduces feed cost; 
Is more nutritious; 
. Produces better quality eggs; 
Produces stronger egg shells; 
Improves hatchability of eggs ; 
Insures stronger, more vigorous chicks; 
. Reduces death losses ; 
10. Improves feathering of birds; or 
11. Shortens molting period. 
(bo) That Equity Laying Mash takes less feed to maintain body weight ; 
(c) That Equity Laying Mash contains the right amount of Vitamin E to fortify 
‘chicks against the ravages of range paralysis, 
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The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement, unless such statement had been accurately and 
thoroughly verified and an explanation was included to the effect that 
similar results cannot be expected by every user. (Dec. 14, 1938.) 

02301. Insecticides—Qualities, Safety, Composition, Prices, etc.—Mid- 
way Chemical Co., a corporation, 257 Cornelison Avenue, Jersey City, 
N. J., vendor-advertiser, was engaged in selling insecticides desig- 
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nated Fly-Ded, Garden Spray, Xodor, Swish Stock Spray, and ant 
poisons designated Ant-Ded, Ant Flowers and De Luxe Cleaning 
Fluid, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) Phat the use of its product, Fly-Ded, will— 
1. Exterminate flies, mosquitoes, and moths; 
2. Cause flies, mosquitoes, and moths to vanish ; 
3. “Keep children safe” ; 
4. Kill flies, mosquitoes, fleas, and moths “instantly” ; 

(b) Generally that Fly-Ded is harmless; 

(c) That Fly-Ded contains no kerosene, unless or until it is manufactured 
without kerosene as an ingredient ; 

(d) That Fly-Ded is the only nationally known spray at popular prices; 

(e) That Fly-Ded is one-half the price of other sprays; 

(f) That its product, De Luxe Cleaning Fluid, will not burn, or is non- 
inflammable ; 

(g) That De Luxe Cleaning Fluid cannot explode; 

(h) That the use of De Luxe Cleaning Fluid leaves no rings, wave marks, 
or spots; 

(i) That De Luxe Cleaning Fluid is used in every home or is the only cleaner 
of its type obtainable at a moderate cost; 

(j) That its product, Ant-Ded, can be used with absolute safety ; 

(k) That its product, Ant Flowers, kills any but sweet-eating ants; 

(1) That its product, Garden Spray, is effective against cutworms; 

(m) Generally, that its product, XODOR, kills insects, or from representing 
it as an insect spray, unless in connection with such representation the particu- 
lar insects against which it is known to be effective are specified ; 

(n) That its product, Swish Stock Spray, is effective against all types of 
flies and insects; 

(o) That Swish Stock Spray is harmless; 

(p) By the use of such terms as “keep free” that the effectiveness of Swish 
Stock Spray against fly infestation is complete or permanent; 

(q) That Swish Stock Spray will not taint milk. 


The respondent further agreed not to publish, or cause to be pub- 
hshed, any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 16, 1938.) 

02302. Hair Grower, Hair Straightener, Skin Whitener—Nature, Quali- 
ties, Doctor’s Recommendation, Composition, ete—Milford Milichy Davis, 
an individual trading as So-Good Chemical Co., 76 East Fair St., 
S. E., Atlanta, Ga., vendor-advertiser, was engaged in selling a hair 
grower, hair straightener, and skin whitener designated as follows: 
So-Good Hair Grower, So-Good Hair Straightener, and So-Good 
Skin Whitener and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease.and desist from represent- 
ing directly or otherwise : 


: 
: 
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(a) Representing that the product heretofore designated, So-Good Hair 
Grower, or any preparation containing similar ingredients— 
1. Is a “Quinine” Pomade; 
2. Will grow hair on the head, eyebrows, mustache, or any part of the 
human body; 
3. Is a competent treatment or effective remedy for Dandruff, Tetter, 
Eczema, Falling Hair, Itching Scalp, or Scalp Diseases ; 
4. Is recommended by doctors for Tetter, Hezema, Falling Hair, Itching 
Scalp, or Sealp Diseases; 
5. Contains medicinal properties that go to the roots of the hair; 
6. Contains medicinal properties that help nature do its own work ; 
7. Is the best known remedy for heavy and beautiful eyebrows and 
mustache ; 
8. Is better than any other so-called hair grower; 
9. Will grow hair on a bald head; 
10. Is guaranteed to, or will, grow hair; 
11. Is manufactured under a special private formula by a famous manu- 
facturing company; 
12. Will enable one to dress her hair better than it may be dressed by 
a professional operator ; 


(b) Using the words “Hair Grower” as part of the trade name of the prep- 
aration, heretofore designated, “So-Good Hair Grower”: 

(c) Representing that the product, heretofore designated, “So-Good Hair 
Straightener’ — 


1. Will straighten the hair, unless limited so as to indicate that it is 
merely a temporary dressing for the hair that may enable one to 
comb or dress the hair so that it will appear to be straight; 

. Is a scalp treatment; 

. Helps to keep down diseases of the scalp; 

. Removes dandruff; 

. Keeps the scalp clean; 

Keeps the hair in perfect health ; 

Will grow hair; 

. Is an effective treatment for tetter; 


DBADAUL WD 


(d) Using the word, “Straightener”, as a part of the trade name of his 
preparation heretofore designated, “So-Good Hair Straightener” ; 

(e) Representing that the product heretofore designated “So-Good Skin 
Whitener’— 


1. Will remove skin blemishes; 

2. Is a competent treatment or effective remedy for liver spots or facial 
blemishes ; 

. Is a competent treatment or effective remedy for Eczema ; 

. Removes Blackheads ; 

5. Is beneficial or effective as a whitener of the skin, or will do more 
than temporarily lighten the skin; 


Hw OO 


(f) Using the word “Whitener” as a part of the trade name of the products 
heretofore designated “So-Good Skin Whitener” and “Flesh Brown Skin 
Whitener” ; 

(g) Representing that any of the respondent’s products are recommended by 
physicians and dentists. 
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The respondent further agreed not to publish, or cause to be pub- 
lished, any testimonial containing any representation contrary to the 


foregoing agreement. (Dec. 19, 1938.) ° 

02303. Cosmetics—Qualities—Elizabeth Arden Sales Corp., a corpo- 
ration, Elizabeth Arden, Inc., a corporation, and Florence M. Lewis, 
an individual operating under the trade name of Elizabeth Arden, 
vendor-advertisers, were engaged ‘in selling cosmetics designated 
Ardena Velva Cream Mask, Eight Hour Cream, Venetian Orange 
Skin Cream and Ardena Orange Skin Cream and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondents’ preparations, either alone or in combination with one 
another, will remove or prevent lines or wrinkles, or have any effect upon 
such conditions other than temporarily softening the appearance thereof; 

(b) That any of respondents’ products “lifts muscles” or has any other 
effect upon the muscles; 

(c) That respondents’ products will affect the contours in any way, or will 
refine the pores; 

(d@) That respondents’ EKight-Hour Cream is a competent treatment or an 
effective remedy for pimples, rashes, cold sores, and eruptions, or that this 
product keeps the scalp healthy ; 

(e) That any of respondents’ products furnish nourishment to the skin or 
are rich in ingredients necessary to thin faces, or are recommended for skins 
lacking natural nutritive qualities; 

(f) That the application of respondents’ products can assure a young skin. 


The respondents further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Dec. 20, 1938.) 


02304. Oil Treating Device—Unique Nature and Qualities; Dis- 
paraging Competitive Products—Luber-Finer, Inc., a corporation, 
1119 South Hope St., Los Angeles, Calif., vendor-advertiser, was 
engaged in selling a device designated Luber-Finer and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Luber-finer is the only oil refiner for motors, or starts where filters 
stop, unless it is made to appear that the word “filter” is meant a device using 
fabric or fibrous filtering materials only; 

(b) That filtering material used by other manufacturers merely strains. 
the oil, or that other similar products only strain the oil unless it is made to 
appear that by “filtering material” and “products” are meant fabric or fibrous: 
filtering materials or products; 

(c) That Luber-finer removes “all” causes of oil deterioration ; 

(d@) That Luber-finer furnishes “new” oil; 

(e) That only Luber-finer has absorbent clay; 

(f) That only Luber-finer can control cranktase acidity or meets the re 
quirements for perfect lubrication ; 
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(9g) That Luber-finer “costs nothing to operate”, unless in equally large type 
it is explained that the saving in oil will pay the cost of Luber-finer ; 

(h) That a refining process is unobtainable with other filters ; 

(i) That Luber-finer “prevents” the contamination of crankcase oil. 


The respondent further agreed to cease and desist from the use 
of National Bureau of Standards reports unless they were used with 
no additional or inserted material, such as interlining or comment. 

The respondent further agreed not to publish or cause to be pub- 
lished any testmonial containing any representation contrary to the 
foregoing agreement. (Dee. 30, 1938.) 

01975." Cereal Food—Qualities and Guarantees.—The Kellogg Co., a 
corporation, Battle Creek, Mich., vendor-advertiser, was engaged in 
selling a cereal food designated Kellogg’s All Bran and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Kellogg’s All-Bran— 
1. Regulates the system, 
2. Cleanses the system, 
3. Tones up the system, or that it has any other direct effect upon the 

‘ “system” ; 

(0) That All-Bran gives the “body” internal exercise; 

(c) That this product “corrects constipation,” or is a competent treatment 
or an effective remedy for constipation, unless expressly and clearly limited 
to constipation due to insufficient bulk ; 

(d) That Kellogg’s All-Bran will prevent or constitute a competent treat- 
ment for wrinkles and pimples, or that it is a competent treatment for any 
symptom or condition unless such statement has been justified by competent 
scientific evidence; 

(e) That Kellogg’s All-Bran is “guaranteed” unless clearly and specifically 
limited to the refund of the purchase price, or to the quality of the product ; 

(f) That Kellogg’s All-Bran exercises and strengthens intestinal muscles, 
unless limited to cases in which the intestinal muscular wall has become 
impaired due to lack of peristaltic movement and exercise; 

(g) That Kellogg’s All-Bran will “rid” one of or “end” constipation ; 

(h) That Kellogg’s All-Bran is not irritating to the intestines, unless such 
statement is limited to persons whose intestines are normal, or contains a 
further statement excepting those persons who may, because of a pathological 
condition or hyper-sensitivity, be expected to suffer irritation of the intestines 
by reason of the intake of fibrous substances ; 


and from making any other claims or assertions of like import, unless 
such be the fact as established by competent and reputable scientific 
test and experiment. 

The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to 


the foregoing agreement. (Dec. 23, 1938.) 


1 Revised. 
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DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


FEDERAL TRADE COMMISSION  ». LOUIS DUBINOFF, 
TRADING AS FAMOUS PURE SILK HOSIERY COM: 
PANY. 


No. 6644 


(Cireuit Court of Appeals, Third Circuit. June 3, 1938.) 


Decree affirming, on Commission’s application to enforce, its cease and desist 
order in Docket 2297, 21 F. T. G, 572, directing respondent, his agents, ete.,. 
in connection with offer and sale of hosiery, to cease and desist misrepre- 
senting his business status as mill owner or operator or direct mill 
distributor, ete., and hosiery as run-proof and guaranteed, as in said order 
specified, and adopting, as below set forth, provisions thereof in court’s order 
directing respondent, his agents, etc., to cease and desist. 

On application for enforcement of Commission’s order, affirming 
decree per curiam. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, Special Attorney, all of Washington, D. C., for the Commis- 
sion. 

Mr. Jacob Lipman, of Newark, N. J ., for respondent. 


DercrEE 


The Federal Trade Commission, petitioner herein, having filed with 
this court on, to wit, November 24, 1937, its application for the en- 
forcement of an order to cease and desist issued by it against the re- 
spondent, under date of November 27, 1935, under the provisions of 
section 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes” (38 Stat. 719, 15 U.S. C. A. sec. 
45); and said petitioner, having also certified and filed herein, as 
required by law, a transcript of the entire record in the proceeding 
lately pending before it, in which said order to cease and desist was 


entered, including all the testimony taken and the report of said peti- 


1Not reported in Federal Reporter, Case before the Commission is reported in 21 
1d OREO 
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tioner: and having also filed brief in support of its said application for 
enforcement; and copies of said application for enforcement, tran- 
script and brief having been duly served upon said respondent on, to 
wit, November 24, 1937; and said respondent, having failed to enter 
appearance herein, or file answer to said application for enforcement, 
or to file brief; and the matter having been heard by this court on 
said application for enforcement, transcript, brief of said petitioner, 
and argument on behalf of said petitioner : 

and this court thereafter, to wit, on June 3, 1938, having directed that 
said order to cease and desist of said petitioner be affirmed, and a 
decree entered for the enforcement thereof— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under date of November 27, 1935, be and the 
same hereby is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondent, Louis Dubinoff, trading as Famous Pure Silk Hosiery Co., 
or by or under any other trade name, his agents, employees, and repre- 
sentatives, cease and desist, directly or indirectly, in connection with 
offering for sale or selling hosiery in interstate commerce, from rep- 
resenting, either orally, or by means of advertisements in magazines, 
newspapers, or in any other written or printed matter, or by means of 
radio broadcasting : 

1. That he owns, controls, or operates the mill or factory in which 
is manufactured the hosiery offered for sale or sold by him, unless 
and until he does in fact own, control, or operate such mill or factory ; 

2. That he is a direct mill distributor, unless he has and maintains a 
distributing or agency connection with or relationship to the mill or 
factory in which the products sold by him are manufactured other 
than as a purchaser of such products from the mill or factory for resale 
on his own account to the consuming public; 

3. That the hosiery offered for sale or sold by him is run-proof, or, 
in other words, will not “run” as the term is popularly understood; 

4. That he guarantees the hosiery offered for sale or sold by him 
unless or until he establishes and maintains the fixed and uniform prac- 
tice of promptly refunding to purchasers of stockings from him that 
have run the several purchase prices paid therefor by such respective 
purchasers. 

And it is hereby further ordered, adjudged and decreed, That the 
respondent, Louis Dubinoff, within 30 days after the service upon him 
by the clerk of this court of a copy of this decree, shall file with the 
Federal Trade Commission a report in writing setting forth in detail 
the manner and form in which he has complied with this decree. 
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L. & C. MAYERS COMPANY, INC. ». FEDERAL TRADE 
COMMISSION + 


No. 60 
(Circuit Court of Appeals, Second Circuit. June 6, 1938.) 


COMMISSION FINDINGS—W HERE CoNFLIcr IN EVIDENCE. 


In proceeding to review an order of the Federal Trade Commission restrain- 
ing alleged unfair competition, court would not disapprove finding based on 
conflicting evidence (15 U. S. G. A. sec. 45). 


UNFAIR METHODS OF COMPETITION SPECIFIC PRACTICES—BuSINESS STATUS—SELLER 
FALSELY AS W HOLESALER—CRITERIA—“PuBLIC INTEREST’—J EWELRY ‘“WHOLE- 
SALER.” 


A seller of -jewelry in interstate commerce, which falsely represented itself 
as a “wholesaler,” and which sold to customers who did not buy in “quantity 
lots,” or for resale, but for their own use, at prices above normal wholesale 
prices, could be enjoined by the Federal Trade Commission from continuing to 
make such false representation, since seller was guilty of “unfair competition,” 
and “public interest” was involved, within the Federal Trade Commission Act. 

A “wholesaler” of jewelry is one who sells to the trade for resale and 
seldom, if ever, to the purchasing public, except that sales to industrial con- 
cerns, public utilities, banks and other similar organizations, which purchase 
in “quantity lots,” that is, simultaneous sales of more than one of a given 
item, not for resale, but for use by such organizations, are considered as 

“wholesale transactions.” 

UNFAIR MretrHops OF COMPETITION—“PUBLIC INTEREST’—IN GENERAL, 

It is in the “public interest” within the Federal Trade Commission Act to 
prevent the sale of commodities by the use of false and misleading statements 
and representations. 

Unram MerHops oF COMPETITION—REPRESENTATIONS OF TRADER—ILLEGALITY— 
MAKER’S INNOCENCE IN—EFFECT. 

A trader’s representation may be unlawful under the Federal Trade Com- 

mission Act, although made innocently. 3 

Unrarr MetHops or CoMPETITION—-REPRESENTATIONS OF 'TRADER—ILLEGALITY— 
Propuct’s INFERIORITY OR HARMFUL QUALITIES, OR LACK oF, WHERE OTHER 
THAN AS REPRESENTED. 

It is not necessary that a product which is misrepresented to effect its sale 
in interstate commerce be inferior or harmful to the public for the misrepre- 
sentation to be unlawful under the Federal Trade Commission Act, but it is 
sufficient that the sale of the product be other than ag represented. 


(The syllabus, with substituted captions, is taken from 97 F. (2d) 


365) 
On proceeding by L. & C. Mayers Co., incorporated, to review and 
set aside an order of the Commission, wherein Commission sought an 
enforcement order, order of Commission affirmed and enforcement 


‘order granted. 


1 Reported in 97 F. (2d) 365. Case before the Commission is reported in 21 F. T. C. 
434, 
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Kurzman & Frank, of New York City (Mr. Sidney Newborg and 
Mr. John C. Gall, both [366] of New York City, of counsel), for 
petitioner. 

Mr. W. T. Kelley, of Washington, D. C., Chief Counsel, Federal 
Trade Commission, and Mr. Edward L. Smith and Mr. James W. 
Nichol, of Washington, D. C., Special Attorneys, for respondent. 

Mr. Felix H. Levy, of New York City, amicus curiae on behalf of 
the American National Retail Jewelers Association in support of 
Commission’s order. 

Before Manton, L. Hann, and Aveustus N. Hann, Circuit Judges. 


Manron, Circuit Judge: 

Petitioner is in the business of selling jewelry in interstate com- 
merce and the respondent has ordered it to cease and desist, in con- 
nection with its sales and offers of sale, from representing itself 
in its catalogs and in other ways to be a wholesaler of jewelry. 

The evidence shows that the petitioner sent out catalogs in which 
many of the articles offered for sale were pictorially and descrip- 
tively represented. These were sent chiefly to industrial concerns, 
cooperative buying bureaus, State and local governments and pur- 
chasing clubs. On the covers of such catalogs and at various places 
therein, the petitioner referred to itself as “wholesale jewelers.” The 
articles were set forth in the catalogs at so-called list prices from 
which the purchasers were allowed a discount of 53 percent in order 
to find out the cost to them of each item. The catalogs specifically 
stated that list prices are not to be confused with retail prices and 
that the former term is used in order to permit prices to be quoted 
on which only one discount has to be computed. The catalogs also 
stated that if one purchased goods at lower prices at any other 
wholesale jewelers, the difference would be refunded within 30 days. 

The stipulation of facts divides the purchasers from the petitioner 
into seven classes. The cease and desist order includes but three of 
these groups, which are as follows: 

1. Sales to industrial concerns, public utilities, banks, and other 
similar organizations of articles not for resale but for use by such 
organizations where the sales are not in quantity lots. 

2. Sales to industrial concerns, public utilities, banks, and’ other 
similar organizations buying merchandise not for resale but for the 
benefit of their employees, the merchandise being shipped by respond- 
ent directly to the employee for whom the merchandise is ultimately 
intended or to the organization purchasing the same, the organization 
paying the respondent therefor with its check and obtaining reimburse- 
ment from the employees, or the employee’s money orders or personal 


checks being forwarded to the respondent by the organizaiton making 
the purchase. 


a 
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3. Sales to mutual buying clubs maintained by fraternities, colleges, 
or universities and to the employees of industrial public utility or 
similar organizations of articles purchased for the purpose of obtain- 
ing benefits in price and otherwise of such buying, where the merchan- 
dise purchased by such purchasers is not resold, but is applied to their 
own use or to the use of members of such organizations. 

The order also sets forth a fourth group which prohibits sales not in 
quantity lots to individuals where the goods are not to be resold. 
Apparently this was intended to apply to a strictly retail type of 
business. 

The gravamen of the complaint in this proceeding is unfair com- 
petition in selling at retail. The respondent has found that the peti- 
tioner represents itself to the purchasing public as selling at wholesale 
prices and tlat these prices are higher than the usual and customary 
prices charged by wholesalers of jewelry to purchasers thereof; that 
this deceived the retail buying public and so unfairly diverted trade 
to the petitioners from competitors who truthfully described their 
status. If the petitioner was doing purely a wholesale business, as it 
contends, there could be no unfair competition with retailers since the 
purchasers would have the wholesale field from which to buy and 
would not need to pay petitioner’s higher prices or buy at retail at all. 

Asadescription of what constitutesa wholesaler, the Commission says : 

A wholesaler of jewelry is one who sells to the trade for resale and seldom, if 

ever, to the purchasing public, with the exception that sales to industrial con- 
cerns, public utilities, banks, and other similar organizations, which purchase in 
quantity lots, i. e., simultaneous sales of more than one of a given item, not for 
resale, but for use by such organizations, are considered as wholesale transactions. 
It is the character [367] of sales to the trade that makes and distinguishes a 
wholesaler. 
There is testimony of experts which justifies this definition of a whole- 
saler. This court in Great A. & P. Tea Co. v. Cream of Wheat Co., 227 
Fed. 46, and Mennen Co. v. Fed. Trade Comm., 288 Fed. 774, has ruled 
in like effect. 

The theory of the Commission’s complaint is that the company sells 
to ultimate consumers; that in aid of such sales it uses catalogs desig- 
nating itself as a wholesaler and that the purchasing public regards it 
as such—one selling to retailers at a price lower than the price at which 
the retailer sells; that consumers infer from this representation that 
they are buying at the prices at which retailers purchase, thereby 
saving an amount equal to the retailer’s profit, and that the prices as 
fixed in the catalogs are wholesale prices; but such is not the fact and 
the consumer purchaser is thereby deceived. 

The groups to whom the petitioner is directed not to sell represent- 
ing itself as a “wholesaler” are consumers. There is evidence to 
justify the finding that the prices at which the petitioner sold were 

185514"—40—vou, 27-108 
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higher than normal wholesale prices. We will not disapprove a find- 
ing based upon conflicting evidence. F. 7’. C. v. Winsted Hosiery Co., 
258 U. S. 483; F. 7. C. v. Standard Education Society, 302 U. 8. 112. 
Since the jewelry was sold to customers “not for resale,” they are the 
ultimate purchasers. The evidence of experts as well as of other 
manufacturers and jewelers justifies the conclusion of the respondent 
that the petitioner was not a wholesaler. Such false and misleading 
representations which have a tendency and capacity to induce the pur- 
chase of petitioner’s products in preference to the products of others 
(competitors) constitutes unfair competition within the meaning of 
§ 5 of the Federal Trade Commission Act (38 Stat. 719; 15 U.S.C. A. 
45). F. 7. 0. v. Royal Milling Co., 288 U. 8S. 212; Brown Fence & 
Wire Co..v. F. T. C, 64 Fed.. 2, 984, 936 (C. C. A. 6). 

Petitioner contends that there is no public interest involved and 
therefore the order should not be approved. It is in the interest of 
the public to prevent the sale of commodities by the use of false and 
misleading statements and representations. /. 7. C. v. Winsted 
Hosiery Co., 258 U. S. 488, 494; F. 7. C. v. Balme Co., 28 Fed. 2, 615, 
620 (C.C. A. 2). Indeed, a representation may be unlawful under § 5 
although the trader makes it innocently. 7. 7. C. v. Algoma Lumber 
Co., 291 U. S. 67, 81. It is not necessary that the product so mis- 
represented be inferior or harmful to the public; it 1s sufficient that the 
sale of the product be other than as represented. F. 7. C. v. Royal 
Milling Co., supra. 

The order is affirmed and the order of enforcement is granted. 


FEDERAL TRADE COMMISSION vo. CHARLES N. MILLER 
COMPANY ? 


No, 3313 
(Cireuit Court of Appeals, First Circuit. June 10, 1938.) 


‘CEASE AND Dusisv ORDERS—PROHIBITIONS—LOTTERY MERCHANDISING—‘ ‘MAy’ Br 
Sotp sy Muans or Lorrery” BAN—as Imposing ConTEMPT FOR AcTS BY UNCON- 
TROLLED OTHERS. 


An order of the Federal Trade Commission prohibiting the sale of candy in 
packages which “may” be sold by means of a lottery was required to be modified 
by substituting “are designed to” for the word “may”, since the word “may” is 
too broad, in that it would subject respondent to contempt for the acts of 
uncontrolled parties. 


(The sylabus, with substituted caption, is taken from 97 F. (2d) 563) 


On proceeding by Commission against the Charles N. [564] Miller 
Company for enforcement of its order, order modified, and as modi- 
fied, aflirmed, and judgment entered directing compliance therewith. 


1 Reported in 97 F. (2d) 563. Case before the Commission is reported in 23 F. T. C. 
211 and 886. 
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Mr. Martin A. Morrison, Assistant Chief Counsel, Federal Trade 
Commission, of Washington, D. C. (Mr. W. T. Kelley, Chief Counsel, 
and Mr. Henry ©. Lank, Mr. P. C, Kolinski, and Mr. James W. Nichol, 
Special Attorneys, Federal Trade Commission, all of Washington, 
D. C., on the brief), for Commission. 

Mr. Joseph B. Jacobs, of Boston, Mass. (Mr. Harold W. Knowlton, 
Mr. Harold Singer, and Jacobs & Jacobs, all of Boston, Mass., on the 
brief), for respondent. 

Before Brneuam, Wirson, and Morton, Circuit Judges. 


Perr Curtam: 

This is an application for the enforcement of an order of the Fed- 
eral Trade Commission of November 14, 1936, modifying its original 
order of August 4, 1936. The portions of the original order, so far as 
here material, are the two paragraphs in which the respondent was 
ordered to cease and desist from: 


(1) Selling and distributing to jobbers and wholesale dealers for resale to 
retail dealers, or to retail dealers direct, candy so packed and assembled that 
the sales of such candy to the general public are to be made or are designed to 
be made by means of a lottery, gaming device, or gift enterprise ; 

(2) Supplying to or placing in the hands of wholesale dealers and jobbers or 
retail dealers packages or assortments of candy which are used or are designed 
to be used, without alteration or rearrangement of the contents of such pack- 
ages or assoriments, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy or candy products contained in said assortment 
to the public; 


In the modified order they read as follows: 


(1) Selling and distributing to jobbers and wholesale dealers for resale to 
retail dealers, or to retail dealers direct, candy so packed and assembled that 
sales of such candy to the general public are to be made or may be made by 
means of a lottery, gaming device, or gift enterprise; 

(2) Supplying to or placing in the hands of wholesale dealers and jobbers or 
retail dealers packages or assortments of candy which are used or may be used, 
without alteration or rearrangement of the contents of such packages or assort- 
ments, to conduct a lottery, gaming device, or gift enterprise in the sale or dis- 
tribution of the candy or candy products contained in said assortment to the 
public; 

The respondent objects to the modified order on the ground that it 
renders the company subject to being held in contempt for the acts of 
parties over whom it would have no control. . 

This case differs in no respect from the one before the Court of Ap- 
peals in the Seventh Circuit, in Federal Trade Commission vy. A. 
McLean & Son et al., 84 Fed. (2d) 910 (certiorari denied, 299 U. S. 
590), in which the court held that an order like the modified one here 
in question was too broad. It was there said: 

We are convinced, however, that paragraphs (1) and (2) of the cease and 


desist order are too broad in that they prevent the sale and distribution to job- 
bers and wholesalers for resale to retailers of any candy so packed and assem- 
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bled that retail sales may be made by means of a lottery, or gaming device. 
This clearly would prevent the sale of any candy which might afterwards be 
sold by the retailer by means of a lottery, gaming device or gift enterprise. 
Obviously, this was not the intention of Congress, and we think it was not the 
intention of the Commission. We have therefore stricken the word “may” from 
paragraphs (1) and (2) of the orders and substituted the words “are designed 
to,” and as thus modified, the orders of the Commission are affirmed, and re- 
spondents, their officers, directors, agents, representatives and employees are: 
hereby ordered to comply therewith. 

We approve the decision in the McLean case and strike the word 
“may” from paragraphs (1) and (2) of the modified order and in its 
place substitute the words “are designed to.” With these modifica- 
tions, the order of the Commission is affirmed and the respondent, its 
officers, directors, agents, representatives, and employees are hereby 


ordered to comply therewith. 


FEDERAL TRADE COMMISSION vw. STANDARD EDUCA- 
TION SOCIETY ET AL.t 


(Circuit Court of Appeals, Second Circuit. June 13, 1938) 


CEASE AND DESIST ORDERS—-PROHIBITIONS—M ANDATES—CHANGES-—-WHERE Mat- 
TER NOT SPECIFICALLY EMBRACED IN, BUT WITHIN GENERAL SCOPE OF. 

Where circuit court of appeals approved only part of certain paragraph of 
Federal Trade Commission cease and desist order in proceeding for its en- 
forcement, commission withdrew appeal from such modification, and the 
Supreme Court reversed cause except as to such paragraph, disapproving 
holding of circuit court of appeals that certain individuals who controlled 
respondent corporation should not have been included in order, circuit court 
of appeals, on conforming to mandate of Supreme Court, would modify its 
order to enjoin such individuals from continuing practices which commission 
had condemned in approved part of such paragraph of its order. 


MANDATES—DutTy IMPOSED ON CouRT BELOW. 
A lower court must not undertake to change by one jot the decision of a 
higher court on conforming to mandate of higher court. 


(The syllabus, with substituted captions, is taken from 97 F. (2d) 513) 


On proceeding by Commission against Standard Education Society 
and others for enforcement of order to cease and desist certain un- 
fair methods of competition, in which decree of Circuit Court of 
Appeals in 86 F. (2d) 692, was reversed in part by the Supreme 
Court in 802 U. S. 112, and cause remanded with instructions, and 
on proceedings conforming to mandate of Supreme Court, petitioner’s 
order signed, and respondents’ motion for-resettlement denied. 

Mr, Henry Ward Beer, of New York City, for respondents. 


1 Reported in 97 F. (2d) 518. Case before the Commission is reported in 16. Ro Cs 
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Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, of 
Washington, D. C., for petitioner. 
Before L. Hanp, Swan, and Crass, Circuit Judges. 


Per Curiam: 

The respondents insist that the tenth paragraph of our order should 
be left unchanged, and that by enjoining the individual respondents in 
respect of the conduct there forbidden, we have added to the mandate 
of the Supreme Court. We acknowledge that verbally this may be 
true; the Solicitor-General withdrew the appeal from our modification 
of the tenth paragraph of the Commission’s order and the opinion of 
the Supreme Court declared that it would for this reason not be 
touched. However, not to enjoin the individual respondents so far as 
the corporation is enjoined, would falsify the whole theory of the 
Supreme Court, which reversed us for not including them pari passu 
with the corporation. By abandoning the appeal from the tenth para- 
graph all that was meant was that the conduct therein specified which 
we had absolved might remain absolved; not that the general appeal 
from our release of the individual respondents should except that part 
of the corporation’s conduct which both the Commission and we had 
condemned in that paragraph. It is true that a lower court must not 
undertake to change by one jot the decision of the court above; but for 
that very reason it should try to understand it; and to adhere to a 
purely verbal construction which wiil defeat its obvious intent, is not 
a way to do so. For these reasons we have signed the Commission’s 
order, and denied the respondents’ motion for resettlement. 


NATIONAL KREAM COMPANY, INC., AND NATIONAL 
FOODS, INC. v. FEDERAL TRADE COMMISSION? 


(Circuit Court of Appeals, Second Circuit. June 13, 1938) 


Petition to review Commission’s order in Docket 2909, 25 F. T. C. 126, directing 
respondents, their officers, etc., in connection with offer, sale, and distribution 
of preserves or imitation preserves, jams, or jmitation jams, to cease and 
desist from representing mixture of fruit and sugar as pure preserve or pure 
jam, unless prepared from the entire edible portion of fresh, cold-packed, or 
canned fruit, or a mixture of two or all, and cooked to suitable consistency 
with sugar, and involving in preparation not less than proportion of 45 
pounds of actual fruit to each 50 pounds of sugar, or selling or offering prod- 
uct which simulates jam or preserves but contains less than aforesaid propor- 
tions, without conspicuous notice on container thereof advising as to imitation 
nature of said product, as in said order in detail specified, dismissed on jnotion 
by counsel for respondents for lack of prosecution. 


On petition to review cease and desist order of Commission, petition 
dismissed. 


1 Not reported in Federal Reporter. 
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Mr. Henry Duke, of Long Island City, N. Y., for petitioners. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, special attorney, all of Washington, D. C., for the Commission. 

Before Manton, Swan, and Aveustus N. Hann, Circuit Judges. 


Per CurIAM: 

A motion having been made herein by counsel for the respondent to 
dismiss the petition herein for lack of prosecution ; 

Upon consideration thereof it is 

Ordered that said petition be and hereby is dismissed. 


ILLINOIS LUMBER AND MATERIAL DEALERS ASSOCIA- 
TION, INC. v. FEDERAL TRADE COMMISSION 


No, 6645 
(Circuit Court of Appeals, Seventh Circuit. June 28, 1938.) 


On petition to review cease and desist order of Commission in Building Materia? 
Dealers Alliance et al., Docket 2191, 26 F. T. C. 142, in which respondents. 
were required to cease and desist from various practices therein set forth im 
restraint of trade, ete., as therein specified, and in which said complaint was. 
thereafter dismissed by the Commission without prejudice on June 8, 1988, 
27 F. T. C. 1477, against Illinois Lumber & Material Dealers Association, Ine.. 
petition dismissed on stipulation as below set forth. 


(Reported in 97 F. (2d) 1005) 


On petition to review order of Commission, petition dismissed. 

Miller, Gorham, Westcott, and Adams, of Chicago, Tl, for peti- 
tioner. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, Mr. James W. Nichol 
and Mr. Daniel J. Murphy, special attorneys, all of Washington, D. C., 
for the Commission. 


Sparks, Circuit Judge: 
Now this day come the parties by their counsel and present and file 


a stipulation to dismiss this cause, which said stipulation is in the 
words and figures following, to wit: 


It is hereby stipulated and agreed by and between the Illinois Lumber & 
Material Dealers Association, Inc., a corporation, appellant, by Amos C. Miller, 
Hdward R. Adams, James B. Wescott, and William Simon, its attorneys, and the 
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Federal Trade Commission, appellee, by W. T. Kelley, Chief Counsel, that the 
above-entitled cause may be dismissed without prejudice and without costs. 


Ittinors LUMBER & MATERIAL DEALERS 
ASSOCIATION, INC., A CORPORATION, 
By Amos C. MILLER, 
Epwarp R, ADAMS, 
JAMES B. WESCOTT, 
WILLIAM SIMON, 
Its Attorneys. 


FEDERAL TRADE COMMISSION, 
By W. T. KE LLey, 
Chief Counsel. 
On consideration whereof, it is now here ordered and adjudged by 
this court that this cause be, and the same is hereby, dismissed without 
prejudice and svithout costs pursuant to the foregoing stipulation. 


FEDERAL TRADE COMMISSION v. AMERICAN CANDY 
COMPANY 


No. 6583 
(Cireuit Court of Appeals, Seventh Circuit. June 29, 1938.) 


Decree affirming, on Commission’s application to enforce, its cease and desist 
order in Docket 1807, 23 F. T. C. 576, directing respondent, its officers, etc., 
in connection with offer, sale, and distribution of candy and candy products, 
to cease and desist from the use of lottery schemes as therein stated, and 
adopting, as below set forth, provisions thereof in court’s order directing 
respondent, its officers, etc., to cease and desist. 


(Reported in 97 F. (2d) 1001) 


On application for enforcement of order of Commission, order 
affirmed and enforced. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, special attorney, all of Washington, D. C., for the Com- 
mission. 

Mr. Leo W. Slensby, of Milwaukee, Wis., for respondent. 

Before Evans and Sparks, Circuit Judges. 


Perr Courram: 

The Federal Trade Commission, petitioner herein, having filed 
with this court on, to wit, February 21, 1938, its application for the 
enforcement of an order to cease and desist issued by it against the 
respondent, under date of October 19, 1936, under the provisions of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
-titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes” (38 Stat. 719, 15 U.S. 
C. A. sec. 45); and said petitioner, having also certified and filed 
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herein, as required by law, a transcript of the entire record in the 
proceeding lately pending before it, in which said order to cease and 
desist. was entered, including all the testimony taken and the report 
of said petitioner; and respondent having subsequently filed its an- 
swer to said application for enforcement, in which answer respond- 
ent stated it was not willing to contest said application for enforce- 
ment or the proceedings based thereon, and in which answer said 
respondent consented that this court might, upon said application 
and, respondent’s answer thereto, and upon the pleadings, testimony, 
and proceedings set forth in the transcript aforesaid, make and enter 
its decree affirming said order to cease and desist and commanding 
respondent, its officers, agents, representatives, and employees, to 
comply therewith— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under date of October 19, 1936, be and the 
same hereby is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondent, American Candy Company, its officers, agents, represent- 
atives, and employees, in the offering for sale, and sale and distri- 
bution in interstate commerce of candy and candy products, cease 
and desist from: 

1. Selling and distributing to retail dealers, and to jobbers and 
wholesale dealers for resale to retail dealers, candy so packed and 
assembled that sales of such candy to the general public are to be 
made, or are designed to be made, by means of a lottery, gaming 
device, or gift enterprise; 

2. Supplying to, or placing in the hands of retail and wholesale deal- 
ers and jobbers, packages or assortments of candy which are used, or 
are designed to be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy con- 
tained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of candy 
for sale to the public at retail, pieces of candy of uniform size, shape, 
and quality, of different colors or having centers of a different color, 
together with larger pieces of candy, which said larger pieces of candy 
are to be given as prizes to the purchaser procuring a piece of candy 
of a particular color or with a center of a particular color; 

4, Supplying to, or placing in the hands of retail and wholesale 
dealers and jobbers, assortments of candy together [1002] with a de- 
vice commonly called a “push card” for use, or which is designed to 
be used, in the distribution of said candy to the public at retail; 

5. Furnishing to retail and wholesale dealers and jobbers a display 
card, or a device commonly called a “push card,” either with assort- 
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ments of candy or separately, bearing a legend or legends or statements. 
informing the public that the candy is being sold by lot or chance or 
im accordance with a sales plan which constitutes a lottery, gaming 
device, or gift enterprise. 

And it is hereby further ordered, adjudged, and decreed, 'That the 
respondent, American Candy Company, within sixty (60) days after 
the service upon it by the clerk of this court of a copy of this decree, 
shall file with the Federal Trade Commission a report in writing 
setting forth in detail the manner and form in which it has com- 
plied with this decree. 


BEAR MILL MANUFACTURING COMPANY, INC. ». 
FEDERAL TRADE COMMISSION * 


No. 305 
(Circuit Court of Appeals, Second Circuit. July 5, 1938.) 


Unrairk METHODS oF COMPETITION—COMMISSION POWER—PREVENTIVE SCOPE IN 
Pusiic INTEREST—WHERE PRACTICES INNOCENT IN PURPOSE AND THUS FAR 
LITTLE HARMFUL. 

The Federal Trade Commission may act to promote fair rules of trade and 
curb practices likely to injure the public, even where acts complained of are 
innocent in purpose and may thus far have done little harm at time of Com- 
mission’s action. 

UnrFaiR MeEtHops oF COMPETITION—SPECIFIC PRACTICES—BUSINESS STATUS— 
TRADE AND CoRPORATE NAMES—‘MILL” AND “MANUFACTURING” IN CONVERTER 
NAMB. 

In proceeding to compel “converter” of textiles, which was not a manu- 
facturer, to desist from using the name “Bear Mill Manufacturing Company, 
Incorporated,” evidence that some buyers believed that buying direct from 
manufacturer was advantageous, though proof of actual damage was highly 
speculative, held to authorize finding that “mill”? and “manufacturing” had 
tendency to mislead a substantial portion of the purchasing public. 


CEASE AND DESIST ORDERS—PROHIBITIONS—BUSINESS STATUS—TRADE AND CoR- 
PORATE NAMES—WHERE Use Lona IN Goop Falta AND PuBLIC DAMAGH Nor 
SUBSTANTIAL. 

Where “converter” of textiles, though not a manufacturer, had for many 
years used the name “Bear Mill Manufacturing Company, Incorporated” in 
good faith and without substantial damage to the public, “cease and desist” 
order of Federal Trade Commission prohibiting it from using such name was 
too drastic and should require only that it add to its corporate title the words 
“Converters, Not Manufacturers of Textiles.” 


(The syllabus, with substituted captions, is taken from 98 
F. (2d) 67) 


On petition to review order of Commission directing petitioner 
to cease and desist from use of words “mill” and “manufacturing” 


2 Reported in 98 F. (2d) 67. Case before the Commission is reported in 24 F, T. C. 912. 
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in its corporate name or in any other manner until and unless it 
actually owns and operates, or directly and absolutely controls, the 
mill or factory wherein such products are made, and on Commission’s. 
cross-petition for affirmance and enforcement of its order, order 
modified, and motion to enforce, as modified, granted. 

Curtis, Mallet-Prevost, Colt & Mosle, of New York City (Mr. 
Dudley B. Bonsal, Mr. Clarence U. Carruth, Jr., and Mr. Kenneth 
N. LaVine, all of New York City, of counsel), for petitioner Bear 
Mill Manufacturing Co., Inc. 

Mr. W. T. Kelley, Chief Counsel, Mr. Martin A. Morrison, Assist- 
ant Chief Counsel, Mr. James T. Welch, and Mr. James W. Nichol, 
special attorneys, all of Washington, D. C., for respondent Com- 
mission. 

Before Manton, Swan, ano Avcustus N. Hanp, Circuit Judges. 


Avueustus N. Hanno, Cirewt Judge: 

The petitioner, Bear Mill Manufacturing Co., Inc., was incorporated 
in 1907 under the laws of the State of New York. For many years 
before, a partnership, of which it was the successor, bore the same 
name. Neither it, nor its predecessor, was strictly a manufacturer, 
nor did either own or operate a mill or factory. They purchased un- 
finished cotton or rayon goods, had them sent to another concern which 
they did not own, control or operate, for finishing, bleaching, dyeing, 
or printing and then sold them to be made up into garments. The 
petitioner is technically known as a “converter,” that is, a person that 
buys unfinished goods from the mills, has them finished by a processor 
and sells the finished products. 

The Commission filed a complaint against Bear Mill Manufacturing 
Co., Inc., alleging that it was using its name containing the words 
“mill” and “manufacturing” on its letterheads, invoices, and other 
stationery and folders for samples and was selling its product under 
the representation that it was a manufacturer, when it was not a man- 
ufacturer and did not own, control, or operate any mill or factory. 
The complaint also alleged that certain retail merchants believe that 
by dealing directly with a mill owner or manufacturer they can buy 
goods at a lower price and on more favorable terms than they can 
obtain them from others who are not manufacturers, and can thus 
eliminate the profits of middlemen. The complaint further alleged 
that the use of the words “mill” and “manufacturing” by Bear Mill 
Manufacturing Co., Inc., tends to mislead purchasers and prospective 
purchasers and to divert trade from concerns that actually manufac- 
ture similar goods and thus results in unfair trade. 

[68] There was testimony that certain persons in the trade believe 
buying from a manufacturer rather than from a converter or jobber 
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an advantage both in eliminating the profit of the middleman and in 
obtaining the newest and best designs. While many of the witnesses 
said that they could often secure advantageous bargains from con- 
verters and jobbers and that price, quality and service would deter- 
mine their purchases irrespective of whether they were made from a 
manufacturer or converter, nevertheless some of them testified that 
they regarded dealing with the manufacturer as desirable and that 
the descriptive words might lead customers, who did not know that 
Bear Mill Manufacturing Co, was a converter, to suppose that it was 
a manufacturer. 

The proof indicated that the retail trade of the company was trivial 
and that its customers generally knew that it was not itself manufac- 
turing and that those who did not know usually did not care. Indeed, 
the line between manufacturing itself and supervising the finishing of 
the product as to color, style, and workmanship where, as here, the 
orders are given to an independent contractor is so tenuous that, upon 
the record, we regard the damage, if any, to customers or competitors 
as highly speculative. Yet accuracy of representations implicit in a 
{rade-name indicating whether a concern is a manufacturer, converter 
or jobber is in general important and it cannot be denied that a mis- 
leading name may lead to injurious misapprehensions on the part of 
customers, actual or prospective, and damage to competitors. We 
think that the Commission is authorized to guard the public against 
such dangers. Indeed, it exists to promote fair rules of trade and in 
so doing to curb practices that involve a likelihood of injury to the 
public, even if in a particular case the acts complained of are, as here, 
innocent in purpose and may thus far have done little harm. 

Upon the foregoing record the Federal Trade Commission made 
findings that a substantial portion of the fabric buying public has 
a preference for dealing direct with a manufacturer of the fabrics 
being purchased; that such purchasers believe they obtain better 
prices, superior quality and other advantages in so dealing, rather 
than with a broker or middleman; that many of petitioner’s com- 
petitors who sell and distribute cotton and rayon in interstate com- 
merce do not manufacture the products sold by them and do not 
in any way represent that they are the manufacturers of such prod- 
ucts; and that there are also among petitioner’s competitors manu- 
facturers of cotton and rayon fabrics sold in interstate commerce 
who employ the terms “mill” and “manufacturing,” or other terms 
of similar import and meaning, in their corporate names and adver- 
tising. The Commission made the further findings that petitioner’s 
practice of representing itself as a manufacturer through the use 
. of the terms “mill” and “manufacturing” has the tendency to mislead 
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a substantial portion of the purchasing public into the erroneous 
belief that petitioner actually owns and operates or directly controls 
a mill wherein the products which it sells are manufactured and, 
that as a result, the buying public has purchased a substantial volume 
of petitioner’s products and trade has been unfairly diverted from 
competitors who truthfully represent the character of their goods. 
There can be no doubt that a finding should stand that the erroneously 
descriptive words in the corporate title and stationery have the tend- 
ency to mislead prospective purchasers and the public, Although 
we may think the likelihood of misleading the class of customers 
with which the petitioner generally deals is slight, the words have 
a tendency to mislead customers not entirely familiar with the fact 
that Bear Mill Manufacturing Co., Inc. is not the manufacturer of 
the goods they are buying. Just how far the buying public has pur- 
chased petitioner’s goods and there has been a diversion of trade to 
it because of the representation that it is a manufacturer cannot be 
known but, in view of the testimony that some of the purchasing 
public believes that trade with the manufacturer affords advantages 
in price and style, we think the finding that the descriptive words 
have had the effect. of diverting some trade and have tended to. 
injure customers to some extent was justified. 

While a reading of the record fails to convince us that the prejudice, 
so far as it may have existed or may continue to exist, is of serious 
importance, yet we cannot say that the findings are not supported 
by substantial evidence or that the order to cease and desist from 
the use of the words “mill” and “manufacturing” which the Com- 
mission issued in consequence of the findings was without foundation. 
F.T.C.v. Pure Silk Hosiery Millis, 3 F. (2d) 105, (C. C. A. 7). 

[69] The injury to the petitioner by the requirement of the order 
of the Commission that it should abandon a well known corporate 
and trade-name of many years standing and of evidently excellent 
repute, seems to us a far too drastic method of remedying a slight 
and, we believe, unconscious infraction of proper trade practice when 
the inaccuracy can be cured by requiring the petitioner to append to 
and use in connection with its corporate name, stationery, folders, 
labels, cartons, and any advertising the words “Converters, Not Manu- 
facturers of Textiles.” Fed. Trade Comm. v. Royal Milling Co., 288 
U.S. 212; Fed. Trade Comm. vy. Mid West Mills, Inc., 90 F. (2d) 
723, We accordingly hold that these words descriptive of the nature 
of the petitioner’s business should be added to the corporate title 
on all stationery, folders, labels, cartons, and advertising without the 
necessity of amending the certificate of incorporation. 

The order of the Commission is so modified and, as thus modi- 
fied, may be enforced after thirty days which are allowed petitioner 
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in order that it may change its stationery, folders, labels, cartons, and 
any advertising so as to conform to the views we have expressed. 

Order modified. Motion to enforce the order as so modified 
granted. 


SHEFFIELD SILVER COMPANY, INC. v. FEDERAL TRADE 
COMMISSION? 


No. 370 
(Circuit Court of Appeals, Second Circuit. July 18, 1938.) 


Unrairk MerrHops oF COMPETITION—SPECIFIC PRACTICES—SOURCE OR ORIGIN OF 
Propuct—TRADE AND. CoRPORATE NAMES—‘‘SHEFFIELD” FOR HELECTROPLATH 
MANUFACTURER IN SALE AT WHOLESALE. 


The use of word “Sheffield” in corporate name of manufacturer of electro- 
plated ware which it sold at wholesale did not constitute unfair competition 
on ground that purchasers were induced to buy its products in mistaken 
belief that they were made by Sheffield process, where corporate name 
appeared only upon letterheads, invoices, labels and photographs and did not 
appear on its goods, which bore symbols indicating electroplating, and there 
was no evidence that any one had ever purchased manufacturer’s product 
under erroneous belief that it was antique Sheffield ware. 

CEAsE AND Desist ORDERS—VALIDITY—WHERE ISSUE BY COMPLAINT’S. DENIAL 
AND TRIAL ON, NOTWITHSTANDING DeENIAL’s Non-ConrorMANCE WiTH Com- 
MISSION RULES OF PRACTICE. 

That manufacturer’s denials of allegations of complaint in proceeding 
against it [677] by Federal Trade Commission did not comply with Com- 
mission’s rule did not justify court in uphulding Commission’s order on the 
pleadings without regard to evidence, where testimony had been introduced 
in proceedings before Commission on theory that denials raised issues to be 
tried, since Commission would not be allowed to change its theory on appeal, 
but pleadings would be treated as parties had elected to treat them in 
original proceedings. 


(The syllabus, with substituted captions, is taken from 98 F. (2d) 
676) 


On petition by company to vacate order of Commission, directing 
petitioner to cease and desist from certain conduct in using word 
“Sheffield” in its corporate name, and cross-petition by Commission 
for order of enforcement, order vacated. 


1 Reported in 98 F. (2d) 676. Case before the Commission is reported in 26 F. T. C. 713. 
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Mr. Jay Leo Rothschild, of New York City ((/7. Jay Leo Roths- 
child and Mr. Walter S. Beck, both of New York City, of counsel), for 
petitioner. 

Mr. William T. Kelley, Chief Counsel, Mr. Martin A. Morrison, 
Assistant Chief Counsel, and Mr. James W. Nichol, special attorney, 
all of Washington, D. C., for respondent. 

Before Manton, Swan, and Aucustus N. Hanp, Circuit Judges. 


Swan, Circuit Judge: 

This case is before us upon a petition and cross petition brought 
under section 5 of the Federal Trade Commission Act, 15 U.S. C. A. 
section 45. The order which the petitioner seeks to have vacated and 
the Commission seeks to have affirmed, directs the petitioner to cease 
and desist from “using the word ‘Sheffield’ in its corporate name or in 
any other manner, so as to represent or imply that said (petitioner’s) 
electroplated hollow-ware products are ‘Sheffield’ or are made by the 
Sheffield process.” The principal issue is whether the evidence justi- 
fies the Commission’s finding of unfair competition. 

At the hearing before the trial examiner it was stipulated that the 
word “Sheffield,” as applied to or as descriptive of any silverware, 
means to the trade a ware made according to a process known as the 
“Sheffield process” or the “copper rolled process,” which is a process 
whereby silver is welded or fused upon copper according to a process 
originating in or around Sheffield, England, in approximately 1742; 
that no Sheffield ware is now manufactured; and such Sheffield silver 
as may be upon the market today is regarded as an antique or mu- 
seum piece, and is so sold and carries such a value.. The petitioner is 
a corporation which was organized under the laws of New York in 
1908. It manufactures by an electroplating process silver-plated 
hollow ware which it sells in interstate commerce at wholesale to 
retail dealers; it makes no sales direct to the consuming public. It is 
in competition with other manufacturers who also use the electroplat- 
ing process. The conduct complained of by the Commission is the 
use by the petitioner of its corporate name upon its letterheads and 
invoices, upon labels affixed to cartons in which its goods are shipped 
in commerce, and upon photographs of its products carried by its 
salesmen. The Commission has found that the name “Sheffield” has 
become identified in the public mind with a high quality of silver- 
ware manufactured by the Sheffield process, and has a sales value 
when applied to silver-plated ware; and that the petitioner’s use as 
aforesaid of its corporate name has the tendency and capacity to de- 
ceive the purchasing public and to induce purchasers to buy its prod- 
ucts in the mistaken belief that they are made by the Sheffield proc- 
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ess, thereby unfairly diverting trade to the petitioner from its com- 
petitors. There is also a finding that the acts of the petitioner serve 
to place in the hands of unscrupulous retail dealers a means of mis- 
leading the purchasing public into the belief that the petitioner’s 
products are manufactured in accordance with the Sheffield process. 
The Commission has concluded that the petitioner’s practices preju- 
dice its competitors and the public, and constitute unfair methods of 
competition in violation of the act. 

The record is barren of evidence that anyone has ever purchased 
the petitioner’s product under the erroneous belief that it was an- 
tique Sheffield ware, or modern ware manufactured by the old Shef- 
field process. Neither the word “Sheffield” nor the petitioner’s 
corporate name appears on its goods; they bear symbols, customarily 
used on electroplated ware, to indicate electroplating either on a 
nickel-silver or copper base. The letterheads and invoices give the 
petitioner’s address, either Brooklyn, N. Y., or Jersey City, N. J., 
and state that it manufactures “silver plated hollow [678] ware.” 
The retail dealers to whom the petitioner and its competitors sell are 
sophisticated merchants. Several witnesses testified, and there was no 
contradiction, that there was no danger of mistaking the petitioner’s 
electroplated ware for anything other than it was. We can see no 
basis for a finding that the name “Sheffield” has a sales value when 
applied to electroplated silverware. Nor was there testimony that 
the petitioner’s corporate name gives it any advantage over its com- 
petitors. The petitioner enjoys a valuable goodwill, according to the 
testimony of its officers, but this no doubt has resulted from the qual- 
ity or price of its wares. The only attempt to prove that the peti- 
tioner’s name gives to unscrupulous dealers a means of defrauding the 
ultimate consumer consisted in the introduction of one advertisement 
by a retailer in Atlanta, Ga. It was stipulated that this was not pub- 
lished at the direction or instance of the petitioner nor with its knowl- 
edge. This advertised “Sale 500 Sample Pieces Sheffield Silverware 
by Sheffield Company 1% Price 2.50 to 18.00 values for 1.25 to 9.00.” 
There is no testimony that any reader of this advertisement under- 
stood that it referred to authentic Sheffield ware. Anyone who had 
the slightest knowledge of Sheffield ware would realize that 500 “sam- 
ple pieces” at the prices advertised could not be genuine old Sheffield. 
If in fact the retailer was attempting to palm off modern electroplated 
ware for antique Sheffield, his sins should be visited upon his own 
head rather than imputed to an innocent manufacturer of the goods 
who never authorized nor approved the fraud. In our opinion the 
record does not support the findings upon which rests the conclusion 
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cof unfair methods of competition by the petitioner. Its goodwill 
resulting from 30 years of business without complaint by anyone, 
should not be destroyed upon a singlé instance of unauthorized ad- 
vertising such as this. 

None of the authorities upon which the Commission relies involves 
similar facts. In Federal Trade Comm. v. Winsted Co., 258 U.S. 
483, labels were attached to the goods which indicated to the con- 
suming public and sometimes to the retail trade that they were pure 
wool fabrics, contrary to the fact. No false labelling has been done 
by the petitioner in the case at bar. In Federal Trade Comm. v. Royal 
Milling Co., 288 U. S. 212, the respondents used corporate names 
containing words, such as “milling company,” which are commonly 
understood by dealers and the purchasing public to indicate con- 
cerns which grind wheat into flour. In the case at bar no one has 
been deceived by the petitioner’s corporate name into the belief that 
its wares are manufactured by the old Sheffield process. While actual 
deception need not be shown if the necessary effect of a person’s acts 
is to make deception likely, there is nothing in the present record to 
support an inference that deception is likely. The parties have stipu- 
lated that such Sheffield silver as may be upon the market today is 
regarded as an antique or museum piece and is sold at a correspond- 
ing value. Persons who buy antique museum pieces will not mistake 
for authentic Sheffield the petitioner’s low-priced wares, which bear 
‘symbols indicating they are electroplated, merely because the manu- 
facturer calls itself The Sheffield Silver Co. 

The Commission has sought to sustain its order by the argument 
that it is justified by the pleadings without regard to the evidence, 
because the company’s denials of the allegations of the complaint 
were general instead of special as required by rule V (a) of the 
rules adopted by the Commission. The contention is without merit. 
Assuming without decision that the denials did not comply with the 
rule, they were assumed by the Commission to raise issues to be tried 
before an examiner, who was appointed to take evidence and before 
whom both parties introduced extensive testimony. Under such cir- 
cumstances the complainant should not be allowed to change his 
theory on appeal. The pleadings will be treated as the parties elected 
to treat them below. See Kansas & A. V. Ry. Co. v. Dye, 70 ¥F. 24, 
26 (C. C. A. 8); Montgomery v. Pacific Elec. Ry. Co., 293 ¥. 680, 
684 (C. C. A. 9). 


The order is vacated. 


FED. TRADE COM, UV. HARTMAN WHOLESALE DRUG O0., INC. ET AL. 1693 


FEDERAL TRADE COMMISSION v. HARTMAN WHOLE- 
SALE DRUG COMPANY, INC. ET AL,’ 


In Equity No. 16214 


(District Court, Northern District of Illinois. Sept. 16, 1938.) 


Decree granting, for the reasons set forth by the court below, preliminary 
injunction in the above cause, restraining defendant Hartman chain of 
drug stores in Chicago, and defendant Harry Gorov of said city, trading 
as Isabella Laboratories, Inc., and distributor of product “281”, for reduc- 
tion of weight, sold in said stores, from advertising, ete., said product, as 
in court’s decree specified, pending issuance of complaint by the Commis- 
sion against said defendants and disposal thereof, as by court below stated.’ 


On application of Commission for writ granting preliminary in- 
junction to restrain advertisement of certain product, decree as below 
set. forth. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Gerard A. Rault, special attorney, both of Washington, D. C., for 
the Commission. 


1 Not reported in Federal Reporter. 

2A statement, made by the Commission on September 8, 1938, in connection with the 
eourt’s prior temporary restraining order in this matter, in which it ordered defendants 
to appear on September 15 and show cause why said preliminary injunction should not 
issue, follows: 

Upon application of the Federal Trade Commission, the United States District Court 
in Chicago has issued an order temporarily restraining the Hartman chain of drug stores 
in Chicago, and Harry Gorov, also of Chicago, from disseminating in any manner false 
advertisements concerning a weight-reducing compound, designated “981,” which they sell 
and which the Commission alleges may be injurious to the health of the user by causing 
loss or serious impairment of eyesight. 

The Court ordered the defendants to appear on September 15th to show cause why a 
preliminary injunction should not be issued. 

The bill of complaint is the first the Commission has filed pursuant to the authority 
granted to it under the Federal Trade Commission Act, as amended by the Wheeler-Lea 
Act, which was approved March 21, 1938. The purpose of the action is to prevent the 
defendants falsely advertising “281’’ until the Commission has issued its formal complaint 
against them and until such complaint is dismissed by the Commission or set aside by a 
United States Court of Appeals, or the order of the Commission to cease and desist has 
become final. The Commission states in its petition filed with the eourt that it is pre- 
paring and will issue its formal complaint against the defendants. 

It is alleged that Gorov, trading as Isabella Laboratories, 20 South State Street, is the 
distributor of the product “981, which is sold in the Hartman stores. The bill of com- 
plaint charges the defendants disseminated false advertisements for the purpose of inducing, 
or which are likely to induce, the purchase of “981”, They are alleged to have inserted in a 
Chicago newspaper having wide interstate circulation an advertisement which reads in 
part as follows:: 

“931” js a compound recognized and widely prescribed by practicing physicians as aids in 
weight reduction. No change in diet or the normal mode of living or exercising is neces- 
sary. Voluntary letters received during the past 4 years testify to the fact that no ill effects 
are experienced. 

Aceording to the bill of complaint, the advertisement is false, “not only in that this 
product is not widely prescribed by practicing physicians as an aid in reducing weight and 
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Mr. Eugene 8. Bernstein, of Chicago, Ill., for Harry Gorov, doing 
business as Isabella Laboratories, Inc. 
Mr. Herman 8. Waller, of Waller & pias Chicago, [l., for cor- 


porate respondents. 


DECREE GRANTING PRELIMINARY INJUNCTION 


This case having heretofore come on for trial on the rule to show 
cause why a preliminary injunction should not issue, and having been 
heard and submitted to the court and the law and the evidence being 
in favor of the complainant and against the defendants, and 

It appearing to the court, That the advertisements and representa- 
tions with respect to the preparation known as “281” are false and 
misleading in that this product is not widely prescribed by practicing 


in that ill effects are experienced from its use, but also in that said advertisement fails to 
reveal that the use of this product under the conditions prescribed in said advertisement or 
under such conditions as are customary and usual, may be injurious to the health of the 
user thereof, by causing loss or serious impairment of eyesight and in other ways injuring 
and impairing the functions of the human body.” 

The effective ingredient in ‘‘281” allegedly is the drug known as dinitrocresol. 

In support of its bill of complaint, the Commission filed with the court the affidavit of 
Dr. K. E. Miller, senior surgeon in the U. S. Public Health Service, now assigned to the 
Federal Trade Commission as medical advisor. His affidavit reads in part as follows: 

«x * x hey (dinitrophenol and its congener, dinitrocresol) are both power stimu- 
lators of body metabolism, the only difference being that dinitrocresol is approximately five 
times as potent as dinitrophenol and is consequently used in smaller dosage. * * * The 
fact that more cataract cases have not been reported from the use of dinitrocresol is undoubt- 
edly due to its having come into popular use only recently as compared with dinitrophenol. 

“So dangerous are these drugs that all reputable authorities agree that they should be used 
only under the strict supervision of a competent physician. Even among the medical pro- 
fession their use has been practically abandoned * * *, 

“It is * * * my unqualified opinion that internal medication with either dinitro- 
phenol or dinitrocresol in dosages within the recognized therapeutic range, when continued 
for a period of weeks or months. may be expected in a considerable proportion of users to 
produce toxic effects ranging up to cataract formation in certain instances, or even death 
due to agranulocytosis.” 

Dr. Harry S. Gradle. Chicago eye specialist, in another affidavit. states that he treated a 
Chicago woman suffering from a cataract on each eye. His affidavit continues: “Upon 
inquiry it was found she had been taking a drug known as Formula 281, for the purpose of 
redweing her weight * * *. J am of the opinion that she would not have had these 
caturacts if she had not taken Formula 281 or some other preparation containing dinitro- 
phenol or dinitrocresol * * *,” 

The Chicago chain drug stores named as defendants are as follows: 

Hartman Wholesale Drug Co.. Ine.. 59 East Van Buren St.; Hartman Wabash Drug Co., 
401 South Wabash Ave.; Hartman Drug Co., 338 South Clark St.; Hartman North Shore 
Drug Co.. 4600 Broadway; Hartman Pharmacy, Inc., 2059 West Madison St.; Hartman 
Medinah Drug Co., 507 North Michigan Ave.; Hartman La Salle Drug Co., 41 South La 
Salle St.; Hartman Stony Island Drug Co.. 6701 Stony Island Ave., and Hartman Sheridan 
Drug Co.. 701 Sheridan Rd. 


NotTeE.—Commission’s complaint duly issued thereafter in the matter of Isabella Labora- 
tories, Inc., et al., Docket 8609. and was followed by cease and desist order on January he 
1939, requiring respondents to cease and desist offer and sale of product in question, as in 
said order set forth. See 28 F. T. C. 38. 
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physicians as an aid in reducing weight, and in that ill effects are ex- 
perienced from its use, and 

It further appearing to the court, That the said advertisements are 
false in that they fail to reveal that the use of this preparation under 
the conditions prescribed in said advertisements, or under such con- 
ditions as are customary and usual, may be injurious to the health of 
the uscr thereof by causing loss or serious impairment of eyesight 
and in other ways injuring and impairing the functions of the human 
body, and 

It appearing to the court, That the further dissemination of such 
false advertising would cause immediate and irreparable injury to 
the public in that the persons induced by said false advertisements 
to purchase and use the product known as “281” might sustain per- 
manent injury to their eyes or might in other ways suffer irreparable 
bodily injuries, 

It is ordered, Adjudged and decreed that a preliminary injunction 
issue herein against the defendants, Hartman Wholesale Drug Co., 
Inc., Hartman Wabash Drug Co., Hartman Drug Co., Hartman 
North Shore Drug Co., Hartman Pharmacy, Inc., Hartman Medinah 
Drug Co., Hartman La Salle Drug Co., Hartman Stony Island Drug 
Co., Hartman Sheridan Drug Co., and Harry Gorov, and said de- 
fendants and each of them, their agents, servants, representatives, 
employees, and assigns, are hereby ordered under the pain and penal- 
ties which may fall upon them in case of disobedience, to forthwith 
desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by the United States Mails or in commerce by any means for the 
purpose of inducing or which is likely to induce directly or indirectly 
the purchase of said product “281”; 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly the purchase in commerce of said product 
pel ge 
pending the issuance of a complaint by the Federal ‘Trade Commis- 
sion against said defendants under Section 5 of the Federal Trade 
Commission Act and until such complaint is dismissed by the Com- 
mission or set aside by a United States Court of Appeals on review, 
or the order of the Commission to cease and desist made thereon has 
become final within the meaning of Section 5 of the Federal Trade 
Commission Act. 
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BENJAMIN D. RITHOLZ ET AL., TRADING AS DR. RITHOLZ 
OPTICAL COMPANY AND NATIONAL OPTICAL STORES 
COMPANY v. CHARLES H. MARCH ET.AL., AS MEMBERS 
OF THE FEDERAL TRADE COMMISSION * 


In Equity, No. 67774 


(District Court for the District of Columbia. Nov. 17, 1938) — 


Fepversn TRADE CoMMISSION ACT—SECTION 5—ORIGINAL PROVISIONS—W HETHER 
REPEAL AND REENACTMENT OR CONTINUANCE AS RESULT AMENDING PROVISIONS 
or Act ApPRroveD Marcu 21, 1938. 

Such parts of section 5 of the Federal Trade Commission Act as were con- 
tained in the original 1914 act and were copied into the amended section 5: 
of the amending Wheeler-Lea Act, approved March 21, 1938, were not thereby 
repealed and immediately reenacted, but continued uninterruptedly to be the 
law after the amendment as before. 

FEDERAL TRADE COMMISSION ACT—SECTION 5—APPELLATE PROVISIONS AS AFFORD- 
ING ADEQUATE REMEDY AT LAW AND BARRING THAT BY INJUNCTION. 

It is well settled that the right of review afforded in section in question by 
the circuit court of appeals constitutes a “plain, speedy, and adequate remedy 
at law” and is a bar to the remedy by injunction, and bill to enjoin Commis- 
sion from prosecuting proceeding under section 5 of the Federal Trade Com- 
mission Act charging petitioners in instant cause with the practice of unfair 
methods: in«connection*with the offer and sale of spectacles. and optical goods, 
in Docket 3143, dismissed. 

On petition to enjoin Federal Trade Commission from proceeding 
against petitioners under section 5, bill dismissed. 

Mr, August H. Moran and Miss Sylvia D. Kessler, both of Wash- 
ington, D. C., for petitioners. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, M/7. 
Martin, A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, Mr. PGad B. Morehouse, and Mr. 8S. Brogdyne Teu, II, 
special attorneys, all of Washington, D. C., for the Commission. 

Before Lurrs, District Judge: 


CONCLUSIONS. OF LAW 


This court is of the opinion that section 5 of the act of March 21, 
1938 (Public, No. 447, 75th Cong., 3d sess.), is an amendment of the 
existing law here involved, namely, the act of September 26, 1914, 
(88 Stat. 717; 15 U.S. C. A., see. 41), empowering and directing the 
Federal Trade Commission to prevent persons, partnerships, or cor- 
porations, except banks and common carriers subject to the acts to 
regulate commerce, from using unfair methods of competition in 
‘commerce, and that such parts of said original section 5 of the 1914 
act as were copied into the amended section 5 of the 1938 act, supra, 


t Not reported in Federal Reporter. 
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were not thereby repealed and immediately reenacted, but were con- 
tinued uninterruptedly to be the law after the amendment precisely 
as they were before. Posadas v. City National. Bank (296 U. S. 
497). 

Tt is well settled that the right of review therein afforded by the 
circuit court of appeals constitutes a “plain, speedy, and adequate 
remedy at law” and is a bar to the remedy by injunction. Federal 
Trade Commission v. Claire Furnace Co., 274 U. 8. 160; Royal Bak- 
ing Powder Co. v. Federal Trade Commission, et al., 34 Fed. 2d 966. 


DECREE DISMISSING BILL 


This cause came on to be heard at this term upon. the plaintiffs’ 

bill of complaint and the defendants’ motion to dismiss the said bill, 
and it appearing to the court, as a matter of law, that the plaintiffs 
have not, in and by their allegations of fact in said bill of complamt 
contained, made or stated such a case as entitles them to the equitable 
relief prayed for; and that in the event the plaintiffs’ case now pend- 
ing before the Federal Trade Commission should be finally disposed 
of adversely to plaintiffs, the said plaintiffs have plain and adequate 
remedy at law through the act of September 26, 1914 (38 Stat. Lis 
15 U. S. C. A. sec. 41), as amended and approved March 21, 1938 
(Public, No. 447, 75th Cong.) ; and because of the further conclu- 
sions of law hereinafter separately stated, and filed herewith; there- 
upon, upon consideration thereof it is this 17th day of November 
1938, , 
Adjudged, ordered, and decreed, That the defendants’ said motion 
be, and the same is hereby, granted, and the plaintiffs’ said bill of 
complaint be, and the same is hereby dismissed, with costs to the 
plaintiffs. 


UNITED STATES y. NATIONAL BISCUIT COMPANY 
(District Court, S. D. New York. Nov. 28, 1938) 


Costs—DEFENDANT’S—WHERE DISMISSAL OF GOVERNMENT ACTION. 
No costs would be granted to defendant upon dismissal of action brought by 
the United States. 
PpeNnALty PROcEEDINGS—FINES—SEo. 10—JURISDICTION. 
The District Court had jurisdiction of civil suit brought by the United States 
(Judicial Code, sec. 24 (GU FS Wh Se CLs Ree al (abe 
PENALTY PROCEEDINGS—FINES—SECS. 10 AND 9-WHERE PRIOR SUCCESSFUL Src. 9 
ManpAMUS PROCEEDING BASIS FOR—WHETHER CONSTITUTIONALLY PRECLUDED OR 
By ELECTION OF REMEDIES. 


A proceeding by the United States to recover penalties for delay in furnisb- 
ing information to Federal Trade Commission was not precluded on constitu- 
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tional grounds, nor on ground of election of remedies in maintenance of prior 
mandamus proceeding to compel defendant to furnish the information (Federal 
Trade Commission Act, Secs. 9, 10, 15 U. S. C. A., secs. 49, 50). 

PENALTY PROCEEDINGS—FINES—SEcs. 10 AND 9—QUESTIONNAIRE ANSWER HNFORCE- 
MENT—As Not EMBRACED IN FORMER’S PROVISIONS. 


The power of Federal Trade Commission with regard to questionnaire sent 
by it to defendant pursuant to joint resolution of Congress authorizing investi- 
gation was contained only in Federal Trade Commission Act providing for en- 
forcement of answers in writing to specific questions, and United States was 
therefore without right to recover penalties provided in case of failure to file 
annual and special reports (Joint Resolution Aug. 27, 1935, 49 Stat. 929; Fed- 
eral Trade Commission Act, secs. 6 (a,b), 10,15 U. S. C. A., secs. 46 (a,b), 50). 


PENALTY PROCEEDINGS—FiINES—Serc. 10—‘ANNUAL OR SPECIAL REPORTS” ENFORCE- 
MENT—PENALTIES PREREQUISITE, 


The provision of Federal Trade Commission Act imposing penalties in case 
of failure to make annual or special reports becomes operative only when com- 
mission has provided for such reports by general or’special orders. 


PENALTY PROCEEDINGS—FINES—SEcS. 10 AND 9—QUESTIONNAIRE ANSWERS AND 
“ANNUAL OR SPECIAL REPORTS.” 

Answers to a questionnaire sent out by Federal Trade Commission did not 
constitute “annual or special reports” within statute imposing penalties in case 
of failure to file annual or special reports, and therefore imposition of penalties 
was not justified by failure to answer questionnaire. 

PENALTY PROCEEDINGS—FINES—SEC, 10—DIRECTED VERDICT—HXCEPTIONS. 


The District Court, upon directing verdict for defendant, assumed that 
plaintiff took an objection to that ruling in accordance with civil procedure 
rules under which no formal exception was necessary (Rules of Civil Procedure 
for District Courts, rule 46, 28 U. S. C. A., following section 723c). 


(The syllabus, with substituted captions, is taken from 25 F. Supp. 329) 


On action against the National Biscuit Co., brought under section 
10 of the Federal Trade Commission Act (15 U.S. C. A., sec. 50), and 
tried before a one-man jury, to recover penalties aggregating $40,900 
for delay in furnishing information to Commission, requested through 
it by the Congress, judgment dismissing the complaint. 

Mr. Lamar Hardy, U.S. attorney, of New York City (Mr. Russell 
Hardy, special assistant to Attorney General, and Mr. Charles J. 
Nager, of New York City, of counsel), for the United States. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (Mr. 
John W. Davis and Mr, J. Paschall Davis, both of New York City, of 
counsel) for defendant. 


Wootsey, District Judge: 

I direct a verdict for the defendant in this action, and it may have a 
judgment dismissing the complaint. 

As this is an action by the United States there will not be any costs 
granted to the defendant. 
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I. My subject matter jurisdiction in this cause is based on the fact 
that it is a civil suit brought by the United States. Title 28, United 
States Code, Section 41 (1). 

The venue of the action is fixed by Section 10 of the Federal Trade 
Commission Act, Title 15, United States Code, Section 50. There is 
not any question of venue involved. 

II. A proceeding for mandamus against this defendant brought 
under Section 9 of the Federal Trade Commission Act, Title 15, United 
States Code, Section 49, [330] was sustained by Judge Goddard who, 
apparently, relied, so far as the power of the Federal Trade Commis- 
sion to secure the information sought was concerned, on Section 6 (a) 
and (b) of the Federal Trade Commission Act.t Federal Trade Com- 
mission v. National Biseuit Company, 18 F. Supp. 667, 670. 

III. The background of Judge Goddard’s decision on the mandamus, 
cf. 18 F. Supp. at page 668, was a joint resolution of the two Houses of 
Congress—Public Resolution No. 61, Seventy-fourth Congress—ap- 
proved August 27, 1935, by which the Federal Trade Commission was 
authorized “to make an investigation with respect to agricultural in- 
come and the financial and economic condition of agricultural pro- 
ducers generally,” with a view to congressional legislation for the 
improvement thereof. 

The joint resolution above referred to provides in sections 2, 3, and 4 
thereof as follows: 

“Src, 2. The Department of Agriculture, the National Recovery 
Administration, the Department of Justice, and other agencies of the 
Government are directed to cooperate with the Commission in such 
inquiry to the fullest extent possible. 

“So. 3. For the purposes of this resolution the Federal Trade Com- 
mission shall have the same right to obtain data and to inspect income- 
tax returns as the Committee on Ways and Means of the House of 
Representatives or the Committee on Finance of the Senate, and to 


1 These sections of the Federal Trade Commission Act read as follows (italics mine) : 

“Src. 6. That the Commission shall also have power— 

(a) To gather and compile information concerning, and to investigate from time to 
time the organization, business, conduct, practices, and management of any corporation 
engaged in commerce, excepting banks and common carriers subject to the Act to regulate 
commerce, and its relation to other corporations and to individuals, associations, and 
partnerships. 

(b) To require, by general or special orders, corporations engaged in commerce, except- 
ing banks, and common carriers subject to the Act to regulate commerce, or any class of 
them, or any of them, respectively, to file with the Commission in such form as the 
Commission may prescribe annual or special, or both annual and special reports or 
answers in writing to specific questions, furnishing to the Commission such information 
as it may require as to the organization, business, conduct, practices, management, and 
relation to other corporations, partnerships, and individuals of the respective corporations 
filing such reports or answers in writing. Such reports and answers shall be made under 
oath, or otherwise, as the Commission may prescribe, and shall be filed with the Com- 

‘mission within such reasonable period as the Commission may prescribe, unless additional 


time be granted in any case by the Commission.” 
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submit any relevant or useful information thus obtained to the Con- 
gress or to either House thereof. 
“So, 4. For the purpose of carrying out this resolution the Federal 
~ Trade Commission, the Attorney General, and the courts of the United 
States shall have af may exercise all of the powers and jurisdiction 
severally conferred upon them by the Act entitled ‘An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes, approved Septaniber 26, 1914.” 

The inquiries addressed to the defendant, as set forth in shades 
Goddard’s opinion, 18 F. Supp. at pages 669 ed 670, were, therefore, 
not initiated by the Federal Trade Commission of its own motion 
and on its own order, but constituted an instance in which the Com- 
mission was used, quite appropriately, as a convenient instrumentality 
through which Congress could secure information which it considered 
relevant to legislation under consideration. 

IV. In pursuance of this joint resolution, the Federal Trade Com- 
mission on September 19, 1935, passed a resolution providing that the 
Commission should carry out the investigation thus ordered by 
Congress. 

It was in pursuance of this resolution of the Commission that the 
questionnaires set forth in Judge Goddard’s opinion on the mandamus _| 
proceeding were propounded to the defendant and other corporations, 
and it is implicit in Judge Goddard’s decision that the necessary steps | 
were taken to make true answers to the questionnaire obligatory. | 

V. The mandamus proceeding before Judge Goddard was unsuccess- _ 
fully resisted by the defendant, and an appeal taken by it [3831] from 
his decision. This appeal was, for reasons not necessary here to dis- 
cuss, dismissed by agreement of the parties, and the defendant there- | 
after gave all the information asked for by the Commission and 
ordered by Judge Goddard to be given. 

VI. The United States now asks judgment in the instant action 
for a fine, under section 10 of the Federal Trade Commission Act, of | 
$100 per aay from and including February 16, 1936, to and including | 
March 30, 1987, which covers the period of the NESSHOH regarding | 
‘the ehabord te and the abortive appeal. 

VII. That this proceeding for a penalty is not precluded on con- | 
stitutional grounds, nor by an election of remedies due to the proceed- 
ing for a mine by the Federal Trade Commission is made clear, | 
without going into further discussion of the authorities, by the case 
of United States v. Clyde Steamship Company, 36 F. (2d) 691 
ier Oe eA 

VIII. Reflection on this interesting cause, however, convinces me 
that the defendant must prevail, for what was invishyodl here was, as is 
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clear in Judge Goddard’s opinion, a questionnaire, vid. Federal. Trade 
Commission v. National Biscuit Company, 18 F. Supp. 667, at pages 
668 and 669, and the power of the Federal Trade Commission with 
regard to questionnaires is found, I hold, only in section 6 (b) of the 
Federal Trade Commission Act which provides for the enforcement of 
“answers in writing to specific questions,” and not in section 10 thereof 
providing for “annual and special reports” “required by this Act,” 
for failure to file which, section 10 exacts the forfeiture herein sought.? 

IX. It seems to me that the provisions for the sanctions for en- 
forcing section 6 (a) and (b) and section 10 are different. 

Section 6 (a) and (b) are, as Judge Goddard has held, enforced by 
a mandamus. 

Section 10 has as its sanction a penalty. 

Furthermore, it is only when the Commission shall have provided 
by general or special orders under section 6 (b) for annual or special 
reports, that the penalties under section 10 would become operative on 
failure to make such reports in accordance with the provisions thereof. 

In the instant case I have before me a claim for penalty for failure 
to answer a questionnaire, which would come under the provision of 
section 6 (b) giving the Commission a right to require to have filed 
with it “answers in writing to specific questions.” 

I think that the “annual or special reports” referred to in section 10 
do not include answers to a questionnaire, and that, consequently, the 
present action for penalties cannot be sustained. 

X. Pursuant to agreement each side has moved for a verdict in its 
favor. 

I direct a verdict for the defendant, and assume that the plaintiff 
takes objection—in accordance with the Rules of Civil Procedure, No. 
46, under which I understand no formal exception is necessary—to this 
ruling on the ground that it is contrary to the law and to the facts 


herein. 


2Section 10 of the Federal Trade Commission Act reads, so far as here relevant, as 
follows (italics mine) : , 

“Tf any corporation required by this Act to file any annual or special report shall fail 
so to do within the time fixed by the Commission for filing the same, and such failure 
shall continue for thirty days after notice of such default, the corporation shall forfeit 
+o the United States the sum of $100 for each and every day of the continuance of such 
failure, which forfeiture ghall be payable into the Treasury of the United States, and shall 
be recoverable in a civil suit in the name of the United States brought in the district 
where the corporation has its principal office or in any district in which it shall do 
pusiness. It shall be the duty of the various district attorneys, under the direction of 
the Attorney General of the United States, to prosecute for the recovery of forfeitures. 
The costs and expenses of such prosecution shall be paid out of the appropriation for the 


expenses of the courts of the United States.” 
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FIORET SALES COMPANY, INC., ET AL. v. FEDERAL 
TRADE COMMISSION" 


No. 121 
(Circuit Court of Appeals, Second Circuit. Dec. 5, 1938) 


ComMission’s FINDINGS—WHERE CoNFLICT IN EviIpmeNce BUT SUBSTANTIAL SUP- 
PORTING. 
The findings of Federal Trade Commission having support of substantial 
evidence are binding on Circuit Court of Appeals, and where evidence is 
conflicting finding must stand (15 U.S. C. A., see. 45). 


Unrair Merernops or ComprririIon—Sprrciric PRAcTICES—BUSINESS STATUS— 
MANUFACTURERS AND “MANUFACTURE”, 

As respects whether perfume importers were manufacturers using unfair 
methods of competition, “manufacture” is transformation or the fashioning of 
raw materials into a change of form for use. 

Unraig METHODS oF COMPETITION—SpxEcIFIC PRACTICES—DOMESTIO AS IMPORTED 
Propuct—FRENCH NorTich ON LABEL AND “BOTTLED IN U. S. A.” FoR DOMESTIC 
BLENDED Propuct oF ImMporTED PERFUMH CONCENTRATES OR COMPOUNDS. 

Importers of perfume concentrates or compounds which were blended mix- 
tures of various oil extracts from plants, which were blended in the United 
States with alcohol, who marked finished product in bottle bearing a label in 
foreign language that contents were made abroad, and warning against 
infringement, followed by English inscription “bottled in U. S. A.,” were “man- 
ufacturers” using unfair methods of competition, justifying a cease and desist 
order. 

Crash AND Dusist ORDERS—VALIDITY—WHERH TENDENCY To DECEIVE OF PRACTICE 
IN QUESTION. 

The Federal Trade Commission’s cease and desist order will be sustained if 
there is a probable tendency by conduct to deceive of petitioner seeking to. 
review the order. 

UnFark MerHops or Comprrition—‘Pusric Inrerest’—INguRY PREREQUISITES— 
TorTaLiry oF ALL AND Nor PARTICULAR AS CONCEPT OF. 

To warrant proceeding to restrain unfair competition, probable injury to 
particular interests is unnecessary, since it is the totality of all interests con- 
ceived as the “public interest”? which is decisive. 


(The syllabus, with substituted captions, is taken from 100 F. (2d) 
358) 


On petition by Fioret Sales Co., Inc., and others to review and 
set aside order of Commission directing petitioners to cease and desist 
unfair trade practices in violation of section 5, order affirmed. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and M7. 8. Brogajre 


1 Reported in 100 F. (2d) 358. Case before the Commission is reported in 26 F, T, C. 806.. 
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Teu, IT, and Mr. James W. Nichol, Special Attorneys, all of Wash- 
ington, D. C., for respondent. | 
Munn, Anderson & Liddy, of New York City (Mr. John H. Glac- 
cum, of New York City, of counsel), for petitioners. 
Before Manton, Swan, and Cuassg, Circuit Judges. 


Manton, Circuit Judge: 

Petitioners are engaged in the importation and sale in this country 
of perfumes in competition with others engaged in interstate com- 
merce. They were charged before the Commission with unfair trade 
practices in connection with their manufacture and sales, and were 
directed to cease and desist such practices. The Fioret Co. imports 
from France its perfumes in the form of concentrates or compounds 
which are blended mixtures of various oil extracts from plants and 
are usually combined with some animal essence, such as musk. When 
these concentrates arrive in this country, they are not sold commer- 
cially before they are blended with varying percentages of alcohol. 
After such blending, they are sold to the public as perfumes. The 
alcohol acts as a diluting medium for the concentrates so that when 
the perfume is applied to an object, such as a handkerchief, the alco- 
hol evaporates leaving only the odor of the concentrate perceptible 
to the senses. On this record it can be assumed that the concentrate 
uncombined with alcohol is not known to the purchasing public as 
perfume. 

Petitioners in blending used domestic alcohol and marked the fin- 
ished product in a bottle bearing a label in French, the English 
translation of which tells that the contents of the bottle was made 
by Fioret of Paris “and are the exclusive property of Fioret, Inc., 
for the United States of America where they are completed. All 
Infringements will be vigorously prose[359]cuted.” Following this 
French inscription, appears in English, “Bottled in U. S. A.” 

The Commission found that petitioners were manufacturers of 
perfume, that the manufacture in the United States was inconsistent 
with their advertisements describing their products as “imported 
perfumes,” that the use of the label tended to further the impression 
thus conveyed to the public that they were manufacured in France 
and held that such practices constituted unfair competition. 

The findings of the Commission having support of substantial evi- 
dence are binding upon us. F. 7. C. v. Standard Ed, Society, 302 
U. S. 112, 117. And where the evidence is conflicting, the finding 
must stand. L. & C. Mayers Co. v. F. T. C., 97 F. (2d) 365, 367 
(CPC A.'2). 


The issue presented. to us is whether on the fact so found, petition- 


ers are manufacturers of perfume and if so, are they using unfair 
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methods of competition. The findings, sufficiently supported by the 
evidence, justify the conclusion that petitioners do not import a per- 
fume but only some of its ingredients which are then combined with 
“American alcohol to produce a marketable product known as perfume. 
Concentrates alone are not what petitioners usually sell, but their 
dilutions with alcohol, and it is the alcohol that makes che finished 
product. Our necessary concern here is to ascertain by whom and 
where the product is made for use. “Manufacture is transforma- 
tion—the fashioning of raw materials into a change of form for use.” 
Kidd v. Pearson, 128 U.S. 1,20. See: Allen v. Smith, 173 U.S. 389, 
399-400. 

The petitioners must be regarded as manufacturers of perfume 
within the unfair competition laws. To be sure, they are importers 
of concentrates; but blending the concentrates with a French alcohol 
which is imported results in a perfume of different chemical prop- 
erties and of different odor. The difference between French and 
American alcohol in its effect upon the blending of perfumes stands 
uncontradicted in this record. 

By representing their product as an imported perfume, petitioners 
unfairly compete. The purchaser is unversed in the art of making a 
finished perfume and to say that a given perfume is imported must 
mean to him that the entire fluid is imported, not that only 5 percent 
of it is. To the purchasers of perfumes imported products are pref- 
erable to domestic products. By their conduct, petitioners are in- 
fringing upon the interest of the consuming public which purchases 
under the mistake that it is buying an imported perfume, a product 
rendered marketable and fit for use. They also compete unfairly 
with those importers of perfume whose concentrates and alcohol are 
blended in France and with those tradesmen who import, like peti- 
tioners, the concentrates and dilute them with domestic alcohol but 
who, unlike petitioners, sell their products accurately represented and 
advise the purchasing public that they are selling a domestic perfume. 

There is the representation that the contents is “Bottled in U. S. 
A.,” but there is possible a misleading idea that the fluid was in its 
entirety made in France and merely bottled here, having been im- 
ported in bulk. Again, the inscription in French tends to mislead 
the public into the belief that the perfume was completed in France; 
that is to say, the warning in French to infringers of violations of 
its trade mark without any corresponding English legend, clearly 
lends itself to stimulating the suggestion already implanted in the 
purchaser’s mind, that the entire product is one imported from 
France. Such misleading use of a foreign language was said by this 
court, in, Coty, Inc. v. Prestonettes, Inc. (285 Fed. 501) to be objec- 
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tionable. Confusion in words created in the public mind has been 
held to constitute an unfair competition. Coty, Inc. v. Le Blume 
Import Co., 292 Fed. 264. It is sufficient to sustain the order, if 
there is a probable tendency, by petitioner’s conduct, to deceive. 
Coty, Ine. v. Parfums de Grande Luxe, Inc., 298 Fed. 865, 870 
(GaG. Ax 2); 

Probable injury to particular interests is unnecessary since it is 
the totality of all interests conceived as the public interest which 
is decisive. F.7.C.v. Algoma Lumber Co., 291 U.S. 67, 81; F. 7.0. 
y. Royal Milling Co., 288 U. 8. 212, 217; F. T. O. v. Raladam Co., 
283 U. S. 648, 651. The unfair practice may well be avoided by a 
legend stating that the contents of the package or bottle was bottled 
and diluted in the United States. 

The petition is denied and the order affirmed.* 


1 Decree in this case follows: 
DECRED 


The petitioners herein, having filed with this court on, to wit, May 17, 1938, their 
petition to review and set aside an order to cease and desist issued by the Federal 
Trade Commission, respondent herein, under date of February 19, 1938, under the pro- 
visions of section 5 of an act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and duties, and for 
other purposes” (38 Stat. 717, 15 U.S. C., sec. 45) ; and’a copy of said petition having ° 
been served upon the respondent herein, and said respondent, having thereafter certified 
and filed herein, as required by law, a transcript of the entire record in the proceeding 
lately pending before it, in which said order to cease and desist was entered, including 
all of the testimony taken and the report of said respondent; and the matter having 
been heard by this court on briefs and argument of counsel; and this court thereafter, 
on December 5, 1938, having rendered its opinion affirming the respondent’s said order: 

Now, therefore, it is hereby ordered, adjudged, and decreed, That said order to cease 
and desist issued by the Federal Trade Commission, respondent DEKE, UC? date of 
February 19, 1938, be, and the same hereby is, affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the petitioners, Fioret 
Sales Co., Inc., a corporation, its officers, representatives, agents, and employees, and 
Murray W. Morin and Irving Unterman, individually and as officers of petitioner Fioret 
Sales Co., Inc., in connection with the offering for sale, sale, and distribution of per- 
fumes in interstate commerce or in the District of Columbia, cease and desist, either 
directly or through implication, from representing, : through the use of such’ Words as 
“Les Parfums des Jardine de Fioret’” or through the use of any foreign words or phrases, 
or through any other means or device, or in any manner, that perfumes manufactured 
or compounded in the United States are made or Oe in ee or in any other 
foreign country, or are imported. 

And it is hereby further ordered, adjudged, and decreed, That this decree shall be 
deemed complied with if the petitioners place upon the packages marketed by the cor- 
porate petitioner a legend stating that the alcohol or agent of application was added 
to the perfume compound in the United States and that the perfume was bottled in 
the United States. 

And it is hereby further ordered, adjudged, and decreed, That the petitioners, Fioret 
Sales Co., Inc., and Murray W. Morin and Irving Unterman, individually and as officers 
of Fioret Sales Co., Inc., shall have 90 days after the service upon them of a copy of 
this decree to comply with said decree, and shall within said 90 days file with the 
Federal Trade Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this decree. 


1706 FEDERAL TRADE COMMISSION DECISIONS 


BOURJOIS, INC., AND BARBARA GOULD SALES CORPO- 
RATION v. FEDERAL TRADE COMMISSION ? 


No. 2838 
(Circuit Court of Appeals, Second Cireuit. Dec. 12, 1938) 


Petition to review modified cease and desist order in Docket 2838, 26 F. T. C. 1, 
requiring respondents, their officers, etc., in connection with offer, sale, and 
distribution of cosmetics and other toilet preparations, to cease and desist 
from certain misrepresentations with respect to alleged ultraviolet rays of 
their said products and the history and foreign source or origin thereof, as 


_/ therein set forth, dismissed without prejudice on stipulation of parties. 


Olwany, Eisner & Donnelly, of New York City, for petitioners. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol and Mr. Edward L. Smith, special attorneys, all of Washington, 
D. C., for the Commission. 

Petition dismissed pursuant to stipulation below set forth as follows: 

It is hereby stipulated and agreed, By and between the parties hereto 
by their respective counsel, that the petition for review in the above- 
entitled proceeding of the order of the Federal Trade Commission, 
dated December 4, 1937, and the petition for review of the modified 
order of the Federal Trade Commission, dated June 30, 1938 (the peti- 
tion for review of the said order of December 4, 1937, having been made 
by stipulation the petition for review of the said order of June 30, 
1938), be dismissed without prejudice and that the Clerk of the United 
States Circuit Court of Appeals for the Second Circuit be, and he is 
hereby, authorized to enter the case dismissed. 


1 Not reported in Federal Reporter. 
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[wemeaoe: medicinal preparation 22.22.22 paca Danse wun 1643 
Se Ra SO a cloner ter ns ew ee ccaewendn 1516 (2258) 
em DFecl Qua inO tS so oo a be ws ee eee 1491 (2212) 
Sexual and-marital subjects, books. on_.........2) 22 222sL_--.22 12 1639 (02258) 
co eS ee eee en | 1574 (02148), 
1582 (02156), 1604 (02194), 1622 (02228), 1633, 1663 (02295) 
“SLIDING Tie? aw RES ee ey ote OD 1501 (2231), 15038, 1508 (2244) 
soOnaAGKOLemedicinalypreparationi.=s_/f690) eh 2 8 ee 1643 
Slog Walaes CORSA ee ee eee ne ee eS eee eee See Tel 1609 (02204) 
PRR) NOE ce pet eo rrr cr SE UL, LES 1520 (2265) 
VERO Cagle) CC SOR sae ce hp ep crereerae, a oe 1534 (2287) 
SENG Sie Ne ee RF sp et op IS Pera 1613 (02212) 
15.7) CCU OS ee ee ee net) Lefer WS Tos 1572 (2350) 
Pr Re NR es 9 rp prt gos a I Le AD 1606 
Show-card writing, correspondence courses in___________________ 1595 (02175) 
CSN USS, aes ae ee ne ee 1489 (2209, 2210), 1498, 1501 (2231), 1502 


(2234), 1503, 1505, 1508 (2244), 1509, 1511, 1512 (2248), 1514 
(2252), 1524, 1532 (2282), 1538 (2295), 1548 (2314), 1549, 1553 


SUIS AMCRCA Ol pmene eee oe en tee eee ewe 1553, 1557 (2328) 
ii Sod EC am EROS CTD Vs 5 er pyre A nc nnn 2 LEY aa egg 1549 
WO MEMM BECO CN Oi Mate ee La ee ee ee a cere TD UE 1603 (02193) 
Skin preparations and treatments____---- 1569 (2345), 1587 (02164), 1598 


(02182), 1600, 1602, 1603 (02192, 02193), 1613 (02213), 1620 
(02225), 1626 (02235), 1631 (02244), 1636 (02251), 1638 (02255), 
1641 (02262), 1642, 1643, 1647 (02265), 1648 (02268), 1650 
(02274), 1652 (02277), 1661 (02291), 1663 (02294), 1668, 1670 


(62303). 

Se eee MEE NANO GLA as (OTS ENN i eee Seen cc oye tn reat IY A 1642 
Slicins machine frotary seer Sa See: SOL toe Mer. 5 A ariel age 1662 
Cena ee AGh re (OU Seen See ee oe a 1589 (062165) 
SOD) NE) oe an ot a ok er ee a ee ee TE 1587 (02164), 1600 
Social correspondence or information pamphlets___-_____-------------- 1634 

(02248), 1636 (02252), 1639 (02258) 
“So=GoodeHainr. Grower.” and. other products... -=--==-=----<--=<2-5-2u 1668 
“GME IBC ROCIO Moe ee ne eee eS eee 1654 (02281) 
Solderinewiron-and Blow—-Loreh,. Justrite_...-. JUSS ue ee LE ae 1585 
SAMS WR OCU ee eee cs pee eee cas scaesessas == S152 1586 (02162) 
AS GAN OMMNCILICCLaLOIse ieee Seas SeeseesesSsesensssese==_ 2h 1607 (02199) 
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(Snebidltbetion,” Cyclagy..--.-2-«--.--5--< Snare Nomen oe 1631 (02244) 
Spectacle frames and lenses_-_--------------------------------=- 1491 (2212) 
“Speed King Water Heater’’__...-----------------4---+---------+--- 1664 
Genory Far. Belt) te otk. <.-<-o4canaens == saaese eo eee 1586 (02161) 
Sportew ean. = - se ease eee eae ee 1523: 
Sprinidega Wits as hos oe ns eas ae eee ee 1530 (2279) 
Stampihalbumstiss: -oe | 2ue0 Lee See Se eee es eS 1554 
StRtIONeh Vat Oa oe aaa 2 ae ee eee eee 1536 (2291), 1540 (2297) 
“Stillman’s Medicated Jell’’ medicinal preparation-...-...------------- 162th 
“Stiniilex’aecalp massage device__...-.-2--.=.----64-+=-<--5...85eee 1614 
Strawbermyahavoring....- 5 ee ase ee eee Se 1587 (02164) 
Sirimesyvelmnls st AC Keb a eS 1611 (02209) 
“Style pll63? hosiery... 58am soe a= Sao ae 1493 
SuceesswOOOks Ss. 5 = Sore en ee ee ee 1643 
SUtR Eee ee wie se eee 2 = = La a ered ee 8 gs oe ene 1560 (2333) 
Sel Mom Vs si kas Sete ee alae eS ee ee ee 1598 (02181): 
Swreatensets | Seo = See Se ee ee ee 1506 (2239), 1537 (2293) 
“Swish stock spray, insecticide. _.- | = ts gae = ere 1667 (02301) 
OV MON CLOW LOA Lat su aS oe eee aoe ee ee ee 1648 
coma boo hdeodorant: 2eCwn:. Se Ry. eS va a eee 1631 (02248) 
CAAT OTA Pel. FRCL cei ROO IGA on JC es lle a ee 1502 (2234), 
1508 (2244), 1511, 1512 (2248), 1550 (2316), 1551 
Ghajtihamidressing. 3 =o. a ee eee 1642 
Rami tine dicing)! prepara tiOt== o 24 eee 1599 (02187) 
eid eniiys COLTESPONGENCE COUTEC= = oo eee oe 1625 (0980). 
SOMA ral S Ae eA CCICIMEL (OTC TATA GLO 1. ee ee 1612 (02211) 
Vawivonisy Cream COSMCbIC= | 2. = ats ae a 1626 (02235). 
Pelévision,, correspondence courses In___.---- 5 - 1564 (2338) 
Tenderizing preparation for meat. _ 2+ seeee_eeeeieee esas a tee Bee 1655 
<Wendra?’smeatitenderizing preparationa:! .......___.... 1655 
Tennis racket strings, frames, and device for shin et eee) — 1611 (02209) 
Pextbooks, used. vist. Lee) wesl veree. Bee 2A) one 1516 (2257) 
sbired cl tert ieee G2 oe Ae Se en ee a a 1500 (2229): 
SS medicinal preparation. — = — 4 eee 1580 (02153): 
“ehunoat ebirming Creams IRAGZ es ees ee ees ee ee 1531 (2281) 
‘wile; Toor and walliproducts. — san = see hee eee 1572 (2349). 
“ming medicinal preparation_e2ee. -eeel. Sieee see _ ee | 1661 (02291) 
ACR Nee sie trees) Seat. SE RORY, yee 1488 (2208), 1514 (2258), 1521 (2268) 
APDISSUG AL CrOamMsish. . AECes. EB. Ske ee 1603 (021938), 1642: 
MPISSUCRHIACIAILUL EL: Sb. <4 eves A Bie, (PR eas . Soon 1534 (2286) 
Mobaccomproducts |. 2.2552 coe ee eee 1547 (2311) 
mbopaccowha bil curesa- ot ash. ee ee ee 1659 (02287) 
Toilet preparations. (See also Cosmetics, ete. and specific names)__ 1531 (2281) 
Dombstones t-sys Gan 1546 

Hoilebterap plying: Ss 6- 20 ee eee 1620 (02224): 

POWSE oo cirs ines e+ son See ee « Ee) aeons 1498 (2226) 
TOGGRBIMEROR ICAL CO So 8. Ss ee ee 1527 (2278) 
Topecstso 2 oa = sce nee RE AO 1550 (2317) 
“CGO orem we cw mo ne in pee c pings noo ee 1499: 
‘*Poxelim’? medicinal preparation... adisteet .daeol. wolll. bas Gene 1875 
“(TPOjan Dra ts. 2. on soe ene rec eneee ees eee 1628 (02238). 


“‘Peopicaliwcrsted”’ 2+. 25.1... .ncsuasnns<ceneed epee 1559 (2331): 
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(CSR SLRS 19 ne 1504 (2237), 1521 (2268) 
i Dupkeranshortening,’> Mre_ccecy 2gat_osad-—soeca- tesco... 1606 
DarnesAsTube” radio device...............____... 1515 (2256), 1612 (02210): 
eeurtle Oil” tissue creams......'-0 1) 1489 (2211), 1583 (02157) 
Typewriter brushes and ribbons______...__________. 1495 (2218), 1500 (2228) 
Pypewsiters, portable........._......__. ..____ 1629 (02240), 1630 (02241) 
Undergarments: ; 
a eg bs i ny ole ata bana cf Ma, 1510 

ho Dine Lae a Sic Sheet tired Re nee eee ees 1520 (2265) 

fea GlsseR aries a a 1539, 1561 (2335) 
PR ANG. glegdne 1. Ubeniione 1496 (2222) 
CES se oe a aE ie ep PS Seah 1530 (2279) 
RP AED i oe Ha 1587 (02164) 
pores elawpedy. <2. .  e 1599 (02185) 
Warnish: 425 ace." BS Ss ee ee eee 1580 (02152): 
elite COG rChe PIRI coed 8 a anda eee 1560 (2332): 
Vegetable concentrate foodse_...........-..-..._..__.....--<. 1617 (02220): 
mwele MIGdICINAL pReMATAHOD. - ....4.-2205-.--..-..-. 1636 (02251) 
Dvelva Create Mask"\.commetio..-.........---.<_..../.... 1670 (02303) 
eyer-Veen” medicinal preparation. ...-2- 2200... 1636 (02251) 
ELE ack. a ant Ae eee 1532 (2282, 2283), 1550 (2316) 
meenetian Orange Gkin Cream. =.- .<........> 1670 (02303): 
BM UMCNCME TAN0GS ett ee cee So ea 1491 (2212) 
evince” antisentic or dentifrice... .-..-.---.-..-....-.s.._.. 1601 (02190) 
ete eel CV CAINE os cer est 1648 (02268): 
Bearman Be Concentrate. 5828 ee Bo a 164E 
“Vitamin E Capsules” medicinal preparation-_.-______________- 1629 (02239) 
Beera bith Oremey (mie 63 2 So ote ca eons 1647 (02265) 
“Vitamin-Perles’”’ medicinal preparation.____.__________________ 1598 (02183) 
“Vitam-Perles” medicinal preparation__......_.--____________- 1611 (02208): 
Bembenn, Medicinal PrepaLAtion .o2-- 2 sscu 2-556 -cn ene ee 1643 
Byioane poultry eonditiancr.—.- 2.2.26... o2--5k.--- 2 eec--n 1658 (02279): 
ee ieounenime Oil Shampoo”... 2555-22508 2580 oe esto 1582 (02156): 
Real \ oem Vite Viste NOOO 17 Sele Se See aE gh 1617 (02220). 
LET 90.3 US SIE es Ola ap ae — 1572 (2349) 
EW arranved Duran. lipped. pens. -.....-..2...--.2-----..-2..-.- 1529 
Watches: ses. o.oo, 1586 (02162), 1593 (02171), 1620 (02228), 1641 (02260): 
UTES CCT Sie ack i ome ga i Eade ea eae aa a mS aaa 1664 
Rr ortie COUMMNOM Gane a ce edocs eoancwee 1530 (2279): 
OUTROS foray os he ee, Se So ee 1496 (2220): 
UES ian ee deiee. 2 REE Bete ~ e  e 1628 (02237): 
CUTIE (OD DATO! pected Air arseinges 28 a ae be en 1487 (2205),. 


1501 (2231), 1502 (2234), 1503, 1508 (2244), 1509, 1510, 1511, 
1512 (2248), 1520 (2266), 1545 (2308), 1566 (2342). 
: 1487 (2205), 1501 (22381), 1502 (2234), 


1509, 1510, 1511, 1520 (2266), 1545 (2308), 1566 (2342): 
1589 (01620): 


BAL CICDEGTADC)UICCu een eo So ee Se 
Rew puaauanar Hreparations.0—-.- cos 2 sees 2—-4e5e2--c-oeeeeneo nes 1878: 
BWV ihamgemnedicinal preparationtws se. Seat t2025_ 28 esse denk eo 1584 
OVW ICCN Chases i ae aan ae ee er ER TNS? ESbict ae weer owt 1668 
Vp i etnodreins) preparation... --.s0--0--.--eoceece- nouns 1663 ey 


Wind chargers for production of electricity.........--...-.-.-.....-... 
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COM OOLU SEE _AVOS A) GMOE Sent tall eal oie ed ae Se ee See 1493, 1506 (2239), 
1521 (2267), 1549, 1555 (2325), 1557 (2328), 1556 (2341) 

Woodworking lathes 238). ae Sane eo 1498 (2226) 
““Woolywarm”’ hosiery _._--------- Se sssssole 2 SSS Se Co 1549 
Work: clothes®222) S22)- so sob SSeS ke ee eee 1507 (2241) 
Wormtotle) st Sena) i aes Ie aa SS 5 5S SS SS eae 1589 (02165) 
eOWOUSLad eintae  it Peels ite ee at eed Se 1506 (2239), 1559 (2331) 
FNOCOTSaINSCCEICIA GS 25 oe hak ee eee Se eee 1667 (02301) 
Warns tknitting <.occct. scence sean eee eee eee eee eee eee 1548 (2314) 
(Wenst, fOOdseeeL f= &. cana aS ce ee eee ae ee eee ee 1597 
Sy-O-Starting Need) Conkey’seee 22. 2s eee ee eee 1648 (02269) 
SZenithwraciOs ala: ACCESSOLIES a= = a= ee =e ee 1492 (2214) 


SZipAV itamins EY Creme:.4s. 2. Eee eee te ee ee 1647 (02265) 


INDEX! 


DESIST ORDERS 


Advertising falsely or misleadingly: 


As to— 

Agents, customers, or dealers-—— Page 
Barings OF DION. ee 51, 255, 508, 865, 1217 
See tC GEM hme cere eee pe te 51, 508, 865 
MOVIE ATG COO CIUON Se 508, 1046, 1128. 

Ailments SS ee a ee ene perigee es 328 

SberOne Ane Aiver PiCtUrEs <= oe ge ge 627 

Business status, advantages, or eonnections— 

Md versising conformance... — Le ee 865. 
Assembler being manufacturer_.__ i. 42. - eee, = 1470 
BO CHS OURLDCEE ree ok as re ea Fe ge tk et 1429 
Connection with health authorities._.___._________.______ PR 
Correspondence and residence schoo]— 
PROM MIDI ROMS ke ae ek ae i 1204 
OCrAn Re MIP Et SONOO se pie og ee a 1204 
Correspondence school being— 
(S| | CA Se Ra ea baie mapas 699: 
Guild or mutual aid association._____-__..__________ 1172, 
Wine iy ES eee Sn ee oe Seer neha eS 699 
Dealer being— 
EMULE OUIZE CCTs Oil DULUO Doyen ee eee ae 965 
LPL ESS 2 Se Sa a ater pao tel ae ar 446, 890: 
Aes ete Sal Ug UE MEET co gene 890 
IDA OA tern ee Ee ee ee ne Sn ee ee 890 
Manufacturer_________- 17, 70, 426, 765, 890, 1258, 1429, 1448 
Manufacturer’s representative___._...________.______ 426 
ECOCUCO Teese Peper! ered ee teeth mre ong Syae op  S set 446 
Dealer owning or operating— 
IDEN Stave era ee oe 2 i ae een). oe 1365, 1420 
NYAUER ANE 1 EE a ata Tad ee Ee PUN ae Ni oS See 446 
JOG MIT NN SRS ae. SS ee ere eae eee ae ees 1204 
Factories: owned.or.operated..-._..-..--.=..-..-=.------ 70 
Horeigmicounsellorsionmagents= = a ee ees oes 1172 
Government: CONNEC UO tae. aa eg eee oe eye 456 
EStonysOigseller seers ea nrcen eRe ae 583, 596, 929 
Manufacturer being manufacturer of product dealt in also_._ 596 
INET AUEREN CO Gets ea AONE © oi a ae ee eee 583 
ORGS E at els Ee ae Pre ee ere ae ener 446 
IPErsONnCLORLSt AT = eee Neen te ers ee es os 237, 328, 627 


1 Covering practices included in cease and desist orders and stipulations, at p. 1748, im 
instant volume. For index by commodities involved rather than practices, see Table of 


Commodities, preceding. 
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Cooperativelorganiza tions a= see = ee ema ee ee 772 
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Newspaper or press service organization.-.--..-------- 1118 
SPDT OTTN YO LINCS ee oe re 865 
Purchasing methodsiand practicéiss 2. .-=2]——-— eee one 865 
Rectifier being distiller: 2 2-222 eee ae eee ae 276, 1162 
Seller being— 
DOCCORE oe ee re ee ee a eae 328 
Independent and innocent purchaser for value__------- 1204 
Prospective buyer and sales agent for customers -_------ 1172 
Stoclcrangévand: valueso =e ee aoeees a = eee eens 865 
Time:in. DUSINGSS = 2. — —ae Soe oe ee eee en 583, 929 
Wnigue nature ==4" Sh s2— ase ee eee 328, 865, 1204 
Certificates’ Of IMCCrib ax = om oe eet errr ee ee 855 
Comparative merits____-- 51, 212, 314, 320, 364, 415, 691, 855, 965, 1437 
Competitive products= 2. 2 se cee ee ee eee 415 
Compositionvof prodUctes = see aes ee eee eee ee 1 
23, 70, 99, 212, 296, 320, 436, 691, 923, 1198, 1238, 1258 
Domestic product: beiny im pOrtvede =. tere ee 890 
Harnin gs Ongpro its s== eae ae eee eee 51, 255, 508, 865, 1118, 1217 
Foreign product being domestic— 
Through letters Made snsU. S. An eee. - eee ene ee ee 1470 
¥Free— 
Home trialtom demonstrationas- ses an see sees eee eee 79 
Promicu Or pani ples Sts tt ee ee eee ee eee ere 51, 882 
Conditioned, in fact, on installment payment require- 
nod) 1) 1: Weitere tye aes Solaclas Ae, Seba veri mine te 1429 
Price of which included in charge or service otherwise 
Gemanded toc sone 2 eae co eee ee 508, 
612, 772, 890, 1046, 1128, 1387, 1429, 1437 
Government— 
Approval... wi ce GoSo nee ee ce eek eae eee 965 
Connection, Wee, OF SPOnROnSHN pace nee et eee een eee 456 
<1) greene evi od Eady tn Bele Sn eyes “waste LS SE Sn 627 
Guarantees, refunds, or replacements____._.__________________ dl, 
583, 596, 691, 828, 865, 929, 965 
Gold bond buckingi"c2tee es ee ee ee 1172 
Spoelt pri¢e’ halew =~ woe wee ee 596 
Tistory ‘of product. ls ee eee ee 10, 


212, 237, 288, 296, 298, 320, 583, 627, 772, 839, 855, 890 
Indorsements, sponsorship or approval— 


American Library-Association U1 2 ee 772 
“Automotive Test Laboratory of America’”_______________ 855 
Beauty authority and counsellor__t__________....________ 298 
Giyil Servies Comuaniseionud. uctitta aca att nett Gee. cece 456 
Doctors....-.:ss2ceucwoa eepeee os Pee oe 10, 839, 1821 


Educational institutions, authorities, or officials. .____ 456, 772, 839 
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GOVERNING. ce xu. UR ul eee soli 0. vekin elueee 627, 965 
FROGGER mcecexeen eu esecSiQet teAvalosaw wiles _ 839 
Medicaauthortiee. .. sc ciccceccectiucceeuen Gives. . 296 
mNOveCHEMCUOTION icc cu ae ance eeu ls eebewen Juice. 1040 
Personagessu nd felis to puesopi Ih nigiur ze cu. . 839 
Parenusers UponOns so. ecco boa. nee ede... 772 
prc Th AU el Cols Ce ls eee eee eS 839 

Jobs ambemploymont...... <1... 800lleigeb dmlow fT... ecko 1204 

Law compliance, product’s__-______ 0 kato. bet all so. Lelsaue 583, 929 

Nature of— 

Manufacture or preparation of product__________________- 51, 
‘ 212, 237, 298, 328, 583, 627, 724, 772, 890, 929, 1076 
PPotuetees 2e es eaes hbo os eee ca a eT. 212, 


470, 627, 748, 865, 1118, 1172, 1204, 1217, 1821, 1429, 1437 
Old, obsolete, or second-hand products as new, modern, or 


Up=tO-Vate res oa se 2 oe 2 8 Se Pe) de 237, 772, 965 
Opportunities in product or service_________ 328, 865, 1118, 1172, 1204 
SETI COS meee oe or haar 255, 328, 426, 498, 596, 691, 772, 865, 890, 1204 
IPrizercon vests ies J03 ot 2a ee Se ae ie 3 eae eT 973 
Qualities, properties, or results of product or service— 

A bortifaciention a. 28. [isu 2 ein elas hee yay agin ager 541 
Advisory, instructive and helpful___________-__-___-._____ 1244 
Assortinenttormranges) Sal sits Sinuus Sitiwle yo eeraicsa 865 
Capacity Sale 2 Saati sae ee i re Pee hei loig seo: 691 
Condition ss s2se5 Seb Sates wes sihanigiver Bra anig 865, 929 
Wontracep tives .-2.5< 2625 s54—3555-Ss ee nois ee 541 
Cosmetic <oritoiletyene oie Sue. Saas 296, 298, 1217, 1321, 1464 
Durabiityaes sae eas Pe ee EE BE eee 51, 415, 691 
Rar esresis (ine ea ee ee eae ee es ee lee orator) Yew vers 850 
Germicidalior antiseptic. 232222252 Sahiba, ae 541, 574, 627 
Hardimess= JRE wae! Savas = apteie S_ coseniilh ne 583 
Medicinal, therapeutic, and healthful___________________- 10, 


30, 212, 247, 288, 298, 314, 320, 328, 541, 574, 627, 748, 828, 839, 890, 
1011, 1024, 1056, 1076, 1087, 1180, 1217, 1321, 1333, 1345, 1865, 1420 
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Preventive,and remediales=2 2224195 ue: te tee ppp) - 855 
POGUE ET Vat AE Ea ee ee he ee ce weeny 9 583, 929 
DELO Ov if alle ys pees Sis ome saat 1/2 eM a eral per eed chaps pepe eget 583, 929 
Re gt Gin i= seen Se See ee nw SHS 1, 1024, 1040 
EIMVER ALIN Gee eee eee ae es 2 5 leg 1, 296, 298, 1217 
Rene win pees sae eee oe oe ee ed aolent 855 
SAlety aus oes 10, 212, 247, 288, 320, 541, 627, 1040, 1321, 1345 
Sibiyie pe ee yin ees ere Oe tT Ske 865 
ANDO 2. See EEN SE ee ha Ne ee ese ce ony ee EN | eed ee 364 
WAtCLDROOUN tae ant ye ee seen ee aon ee a EN a 354 
Quality of product_---- 364, 588, 596, 691, 850, 865, 929, 965, 13804, 1487 
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Service rendered 22. co ca2secce- a ee eee ee 865, 1172, 1217 
Size... Jee at ate ei ere Se 890: 
Source or origin of product— 

Maketijneeo.-.2-225554-525555 ee eee 627, 724, 805 
Placé ster se obete he Bie ee ees Oe ee ee 583, 890, 1455, 1470 
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Special or limited offers or selection:!........-.-------=---- 328, 691 
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estdaboratony2e 5.2 aS sos sees ee ee 855. 

Uh SAGovetmment_... a etek 4 ese oe eee 627 
Tradekeertificatesh. Ge AS S80 Fes 8 eae 5 Soe 691 
Type watietyworsbyleso-=- =. .55e5 5 eee 929, 1304, 1487 
Undertakings inipencralésstt te Abate See eee 1118, 1172 
Uniquematune ofproducts2222 525-2 _ = === 247, 364, 855, 865, 1076, 1204 
ValliGi<s526 sagSse)... Se ia Ne 255, 691, 865, 890, 1046, 1304, 1437 


Aiding, assisting or abetting unfair or unlawful act or practice: 
Through supplying— 


Halsesand misleading tags or jabels_-22 2-2] =-- | eee 23, 70, 1229 
‘Halfsprice’2.sales. plain eetne 4 een. ene ee ae ee 596 
Lottery schemes, devices, ete., with goods sold_______.______ 811, 820 


Ailments, misrepresenting as to. See Advertising falsely, ete. 

Allocation of business, making use of, to restrain and hinder competition. 
See Combining or conspiring. 

American Library Association, claiming indorsement or approval of, 
falsely. See Advertising falsely, ete.; Claiming or using, ete.; Misrepre- 
senting product, ete. 

Assuming or using misleading trade or corporate name: 


As to— 
Assembler beingimanufactunens 2 = ee eee 1470 
Bonded -businesssests 2-5 een eee ty 2 eee ee ae 1429 
Composition. of product......... Sse bso eee ee 99 
Correspondence and residence school being university. _________ 1204 
Correspondence school being— 
Colleges x2. oo eee 699: 
University. 2.222: sane. 2 ee ee 699: 
Dealer being— 
Thistituitets:. «MAS 345 SU NG ge 5 ee ee 890: 
Laboratory cn Seat-te be cn pe eng ee 890: 
Manutactoreres seme 6 seseenes eee 765, 890, 1258, 1429, 1448. 
Producer... ..10.«setacueen cued ae eee 446, 
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Assuming or using misleading trade or corporate name—Continued. 


As to—Continued. Page 
Dealer owning or operating— 
DODOUR LOR farina one ase ccasdoews ROM tenis 1365, 1420 
MING YOR GS ate 22 iae ee eee ele, Sieplink bain 446 
Government Connection... <- gece eens sat neea ce nn oeuelad.- 456 
Natures@) products. .se cess nSces hema sn tls 4 seeould 748 
Old or second-hand product being new_____________-__________ 556 
Private business being— 
Cooperative organization... ==... <2 guid mullul Jia a 772 
Heal tbe O Clety == en ar eRe Sel Hy ease 237 
Library and educational service) 222025 4uuL eee 772 
Newspaper or press service organization_________________. 1118 
ivectihiersbernesGistill era as. = 95 eae eee es 276, 1162 
Seller being independent and innocent purchaser for value______ 1204 


Source or origin of produet— 


Basing points, designating common, by price fixing. See Combining or 
conspiring. 
“Before and after’ pictures, using misleading. See Advertising falsely, 
etc. 
Bidding collusively. See Combining or conspiring. 
Bids, offering identical. See Combining or conspiring. 
Bogus independent, operating. See Operating concealed subsidiary, etc. 
Boycotting: 
Customers of competitors— 
To force exclusive dealing and restrain competition. ___________ 741 
Manufacturers, producers and wholesalers— 
To— 
Control and limit retail distribution and practice. _______.. 515, 943 
Suppliers of competitors— 
To force exclusive dealing and restrain competition___________- 741 
Brands, using misleading. See Misbranding or mislabeling; Using mis- 
leading, etc. 
Brokerage payments, discriminating in price through. See Discriminating 
in price. 
Business status, advantages or connections, misrepresenting. See Adver- 
tising falsely, etc.; Misbranding or mislabeling; Misrepresenting business 
status, etc. 
Chance or lottery schemes in merchandising, using. See Aiding, ete.; 
Using lottery scheme, etc. 
‘Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 


AMETICANyWibLaLya ASSOCLAULON Saeiee Aare eee PEE 88 ee 772 
“Automotive Test Laboratory of America”.____-------------- 855 
Besubyasubhorityand! counsellorsieatw sys sabes. --2.-------- 298 
@iviliSenvice! Commissionzes. Deal ie Sino eseeel ow 8 456 
Woctorsas-—=— a on, ets tte ee tC 10, 839, 1321 
Educational institutions, authorities, or officials - -—_- 456, 772, 755, 839 
OVieTMINeMt ea meee ee URE See ese eo 627, 965 


UOS DIUaI Se ane eee ere oe eter ate eee emuesao- 2-22-55 839 
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Claiming or using indorsements or testimonials falsely or mnisleadingly— 
Continued. . 


As to or from—Continued. ; : Page- 
Medical: atithoritiesat=_s2nes5e5555--5--5-. tee eee 296 
“Noted Authority: Jss¢o5 2525. os 2 ot eee 1040: 
Personagessay2e- 5250 = Sea ao ee eee er 839 
Purchaser's superior. - 20-225 = = re ee 772 
Scientists. sie=- 2 525 Ses Seas he ees Bee eae ae BER 839° 
Wsersainieenerals=s2 23222 ooo 10, 30, 247, 320, 865, 1076, 1087, 1204 


Coercing and intimidating: 
Consumer purchasers— 
To discontinue purchase from competitors-_-_----_-------------- 741 
Customers— 
to 
Observe terms of pretended contracts— 
Through— 
Threats of garnishment, pressure through employer, 
etc., on basis invalid wage and judgment provi- 


BlONS: £45 == 6 7 ee ee 79 
Dealer-suppliers— 
To— 
Discontinue competitor dealings-_-~...0--...--------.--- TAL 
Manufacturers, producers, and wholesalers— 
To— 
Conform and adhere, through price increase, re uniform 
delivered price undertaking—-_ ~~ --.22--s2sc 2 2ececec abe 225. 
Cut off supplies from nonmember dealers_____.__________-- 515 
Retailer dealers— 
To conform to member organization practice and policy_______-_ 515. 


College, representing self falsely as, by correspondence school. See Adver- 
tising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Collusive bidding. See Combining or conspiring. 

Combining or conspiring: 


To— 
Control and limit retail distribution and practice— 
Through— 
Boycotting, threatening and disciplining— 
Manufacturer, etc., sellers to nonmember dealers__ 515: 
Noncooperating or nonconforming manufacturer, 


producer and wholesaler sellers__.........____- 943: 
Calling on and requiring manufacturer, producer and 
wholesaler to limit to organization members in terri- 


tory concerned) their calesbune A sagas) epee 515 
Cutting off and attempting to cut off supplies re en- 

forcing conformance desired practice and poliey_-.-. 515: 
Disciplining and fining nonconforming and recaleitrant 

members... <2 step wite. «Cian coat ee oe 515 


Exacting and enforcing member‘undertakings re confor- 
mance Institute rules, etc., and requiring from eoop- 
erating manufacturers, producers and sellers state- 
ment: of (COOperation= seems] ae ee 943. 
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Combining or conspiring—Continued. 


To—Continued. 
Control and limit retail distribution and practice—Continued. 
Through—Continued. Page 
Excluding or attempting to exclude from certain organ- 


ization member territory, sales of other___________- 515. 
Investigating and spying on— 
Into-state shipments and soliciting expressions co- 
operation from into-state manufacturer, producer 


and wholesale*shippers -2Su ities ee 943. 
Seller businesses, etc., to ascertain nonmember deal- 
ers in member territory and restrain sale to.__-. 515 
Issuing— 


“Credential cards of cooperation” to association 
members and cooperating manufacturers, pro- 


ducers and wholesaléers!2¢ 24 8bie 943: 
Price lists and requiring member conformance in 
territory: involvedSieal Besaigue, iin )o5_ i255.) 515: 


“Standard Trade Practice’? agreement requiring, 
under penalty, member obedience organization 
rules-and”practicest Betere oot a te Sars ers 515. 

Preparing and circulating to membership, and associate 
producer and distributor membership, names mem- 
bers and cooperating manufacturers, etc., and non- 
cooperating manufacturers, etc., to exclude latter 
and limit to other, purchase and sale__.__________-- 943. 
Requiring member report purchases, and allocating and 
equalizing member business with friendly manufac- 


turer and=prodiicer’sellerse2 4226s ees BE ae Nise 515 
Soliciting and securing, in policy enforcement, coopera- 
tion out-of-state trade organizations_____--_------- 943. 
Fix and maintain uniform delivered prices— 
Through— 
Coercing, persuading and inducing member conform- 
ance and price inereases. oe eee, 2k eee 225 
Fixing, establishing and maintaining, concertedly, 
unlLorm, and discounts. 222% SU UU UiIein - 7 - 225, 377, 1376: 
Meeting to plan coercing and inducing conformance... 225 
Fix prices and hinder competition— 
Through— 
Agreeing on delivered ‘price system___-___------------ 377 
Allocating, without purchaser consent or knowledge, 
large awards to producer member bidder-_--_-------- 377 
Allowing one of largest to act as clearing house for ex- 
CHAN SPIICe VIC WS eee a ae ee een a see aaa on 1376 
Ghangine prices*concertedlypmes sae es see eae 1354 


Classifying, concertedly, for 20 percent or 10 percent 
discount, as “‘distributors’’ and “‘dealers,’”’ traders, 
and so listing and filing same, and those exclusively 
entitled standard distributor discount. ------------- 377 
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Combining or conspiring—Continued. 


To—Continued. 
Fix prices and hinder competition—Continued. 
Through—Continued. Page 


Cutting off price-cutter vendees, and undertaking, con- 
certedly, to withhold from price-cutting and noncon- 


forming distributors, sales_----------------------- 377 
Defraying consumer carriage charges_---------------- 1376 
Designating common basing points_----------------- 1376 


Distributing, through counselling concern and inter- 
mediary, price lists, under price understanding, and 


urging price conformance__--_-__-----=2=-=--=-=—— 1267 
Eliminating, concertedly, for prompt payment, cash 

GISCOUM tse eee ee ee 1354 
Employing association secretary re review and advice 

Iblds'anG prices sea tas tae see == Soe eee 1138 
Exchanging— 


Business information re respective businesses, and 
investigating and advising re practices and 


policiés, competitors. 34 2 ee 1138 
Price-cuttine=imfiommatlone se. 1376 
Price lists and price information_-__-__-~-- 1267, 1354, 1376 


Wiling with— 
Association secretary, member delivered price 
lists, discounts, and terms, under rule and policy 
excluding from price competition private, public 


and governmental purchase__.-___.:.-____..-- 377 
Counselling concern and intermediary, price lists 
under pricejunderstanding. es 2 eens eee 1267 
Qne another, promptly, revised price lists of each__ 1376 
Fixing and maintaining uniform prices, ete____________ 1267, 
1354, 1376, 1413 
Delivered prices: 225 -s25-. 22-5 et Seen soe 1376 
DMiseotinheeey $e sb ee ee ee 1267, 1376 
Initiating uniform state price program and extending, 
thereafter others Soe Se gee Ae ee 1376 
Maintaining and seeking distributor and dealer resale 
Price Maintenances —e ee ee eee ST 
Making— 
Delivered price changes simultaneously___._______ 1376 
Labor agreements imposing restrictive and burden- 
SOMe TEQUITCMeN ts pels — asi eee ee ee 1138 
Meeting discussion objectives re labor and price limita- 
TONS ANC TCSURICHOMSEe oa 1 2 Jae ee 1138 
Negotiating with price-cutting producers prevention 
further price comeeasions. oJ. oh ae 1376 
Offering identicalbids, 4.20.) Ao ea pe RD 1354 
Raising concertedly and identically, their Pricesasss=== 1354 


Reporting and acting on price-cutting and submitting, 
: ? . . . 
in advance, board’s investigation and corrective action 
re alleged violation member price undertakings. _____ 377 
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Combining or conspiring—Continued. 


To—Continued. 
Fix prices and hinder competition—Continued. 
Through—Continued. Page 
Retaining as clearing house, intermediary and contact 
point, counselling concern. 22. ssb42.45--_-_._______ 1267 
Soliciting price-cutting information and acting to end 
vendée prieesouiting fo suaiies Wee oo pienB. o 377 
Suggesting retail prices to dealers and distributors. ____ 1354 
Underbidding, collusively, and allocating business 
acourpd: oe aledhiyers s ayes Serta 1138 
Urging distributor and dealer reports price cutting____ 1376 


Zoning re price programs and undertakings_- 1267, 1354, 1413 
Maintain resale prices— 
Through— 
Agreements with— 
Dealer retailers and wholesalers, binding them so 
OGL O SEES ap cts eyes porn ereleye sayete 106, 123, 145, 162, 186 
Distributor wholesalers 
Binding them to— 
Cut off, list and report price cutters and 
discipline offending salesmen em- 
ployeess lias fea ull 106, 123, 145, 162, 186 
Report wholesale suppliers of price cut- 
LS) Nokes 5,2 pee ee iD 106, 123, 145, 162, 186 
Sell retail price conformers only._______. 106 
123, 145, 162, 186 


Pledging seller to— 
Cooperate in securing and supplying nec- 


essary price enforcement information __ 106 
123, 145, 162, 186 
Discontinue price-cutting distributors____ 106 


123, 145, 162, 186 
Supply distributors with lists of retailer 
price cutters. .2__..22- 106, 123, 145, 162, 186 
Distributor wholesalers and retailers agreeing on 
and providing for— 
Fixing and securing uniform retail price and 
PRO ntae aes athaterebhit aa seus, 106, 123, 145, 162, 186 


Limiting of supplies to retail price conformers. 106, 
123, 145, 162, 186. 


Notifying of wholesalers not to supply retail 


pricecutterswiss i.) sec + 106, 123, 145, 162, 186. 
Buying up and cutting off supplies of price-cutting re- 
tailers, wholesalers, etce__.._____-_-- 106, 123, 145, 162, 186 


Carrying into effect, generally, resale price maintenance 
agreements and understandings____ 106, 123, 145, 162, 186 

Circulating, or threatening to, lists of price-cutting re- 
tailers, jobbers and other distributors. 106, 123, 145, 162, 186 
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Combining or conspiring—Continued. 
To—Continued. 
Maintain resale prices—Continued. j 
Through—Continued. Page 


Reinstating offending dealer or distributor price-cutters 
on understanding future price conformance- -------- 106, 


123, 145, 162, 186 
Seeking and acting on information of — 
Agreement-violating distributors_-_ 106, 123, 145, 162, 186 
Price-cutting retailers__......---- 106, 123, 145, 162, 186 
Seeking, through agreements, etc., support and coopera- 
tion of retailer, wholesaler, etc., in resale price main- 


tenance acts and practices______---- 106, 123, 145, 162, 186 
Monopolize market— 

Through— 

Bidding through jointly owned corporation___-------- 709 

Belowicostite-Mte cess te. 5 ee 709 

Refusing submission competitive bids____.___.-_----- 709 


Comparative merits of product, misrepresenting as to. See Advertising 
falsely, etc. 

Composition of product, misrepresenting as to. See Advertising falsely, 
etc.; Misbranding or mislabeling; Using misleading, etc. 

Contest, draw, using falsely and misleadingly. See Offering deceptive, 
etc.; Using contest schemes, etc. 

Contracts: 

Securing customers’ signatures to, falsely or misleadingly. See 
Securing signatures, etc. 

Using pretended, to secure payment wrongfully. See Coercing and 
intimidating; Enforcing payments, ete. 

Cooperative, representing private business falsely as. See Advertising 
falsely, etc.; Assuming or using, etc.; Misrepresenting business status, 
etc. 

Corporate names, using misleading. See Assuming or using, etc.; Using 
misleading, etc.; and in general, Unfair methods of competition, ete. 

Cost, bidding or selling below, to eliminate competition. See Combining 
or conspiring; Selling below cost, ete. 

Cost of materials and delivery, representing price falsely as. See Mis- 
representing prices. 

Counselling concern, using as intermediary, etc., to fix prices and hinder 
competition. See Combining or conspiring. 

Cumulative quantity discounts, discriminating in price through. See 
Discriminating in price, 

Cutting off competitors’ access to customers or market: 


Through— 
Threatening— 
Discontinuance of own patronage of competitor customers.. 741 
Invasion of competitor customers’ territory___..._________ 741 
Cutting off competitors’ sources of supply: 
To control and limit retail distribution and practice.___________. 515, 943 
Through— 
Threatening— 
Disconpimuancelol patronage merase nnn ene 741 
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‘Cutting off supplies, to maintain resale prices. See Combining or con- 
spiring; Maintaining resale prices. 
Dealer, representing self falsely as manufacturer. See Advertising falsely, 
etc.; Misbranding or mislabeling; Misrepresenting business status, etc. 
Dealing on coercive and monopolistic patent basis improperly: 
Through— : ; Page 
Using licenses requiring patent acknowledging or non-contesting 
agreements on sales outright, applications or not directly 


CONCErMed spatents sea see see oe gk 1286 
Dealing on exclusive and monopolistic basis: 
Through— 
Cutting off— 
Competitors’ access to customers or market_______________ TAl 
Competitors’ source of supplies_____.._........._.______- 741 
Dealing on exclusive and tying basis: 
InwaelatiomrarSettion!Schumieai_ ve _ suet oben siasages og the 266, 1286 


Discounts: 
Discriminating in price through cumulative quantity. See Discrimin- 
ating in price. 
Eliminating concertedly, to fix prices and hinder competition. See 
Combining or conspiring. 
Fixing uniform, to fix prices and hinder competition. See Combining 
or conspiring. 
Discriminating in price: 
In violation of Sec. 2— 


Through— ; 
Brokerage pay mentsesu ft Soe te lorie oper ie ry see ects 1099 
Cumulativerquantity, discoumtss=2 = 22290 S525 ee leo eee ee 982 
And additional freight allowance based on__________-_- 982 
iDelivered«priceisystem >) 2924170 2G Bhs AER Haka 2S 377 
In violation of Sec. 5— 
Through— 
Deliveredapricesycuemas= 22s" oe a eee ee ee eeu 377 
Disparaging or misrepresenting competitors or their products: 
Products— 
As to— 
Relativeimertt ss tier See OT Be Se sees Sees 415 


Distiller, rectifier representing self falsely as. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Misrepre- 
senting business status, etc. 

Doctor, misrepresenting seller as being. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Doctors’ indorsements or approval, claiming or representing falsely or mis- 
leadingly. See Advertising falsely, etc.; Claiming or using, etc. 

Draw contest, using falsely and misleadingly. See Offering deceptive, 
etc.; Using contest schemes, ete. 

Earnings, agents’ or representatives’, misrepresenting as to. See Adver- 
tising falsely, etc.; Securing agents, etc. 

Educational and library service, representing private business falsely as. 

. See Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting 
business status, etc.; Misrepresenting product, ete. 
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Educational authorities and officials, claiming indorsements of falsely or 
misleadingly. See Claiming or using, etc.; Misrepresenting products, 
etc. , 

Employment, misrepresenting as to. See Advertising falsely, etc.; Offer- 
ing deceptive, ete. 

Enforcing and exacting, wrongfully, customer dealing: 

Through— ; 
Using prior non-standard practice demanding commitment fur- 


Enforcing payments wrongfully: 
Through— 
Representing falsely, balance judgment notes as in hands of in- 
nocent for value imance company == == 5s> eee eee 
Standing on pretended contracts, secured by fraud, and threats 
and intimidation based thereon, assignments, ete______--_-_- 
Using separate trade name as independent and innocent pur- 


Exclusive dealing. See Dealing on exclusive, ete. ; 

Factories, misrepresenting ownership or operation of. See Advertising 
falsely; .ete.; Misrepresenting business status, ete. 

Failure to disclose, misrepresenting product through, See Misrepresenting 
produet, etc. f 

Free product, misrepresenting as to. See Advertising falsely, ete.; Secur- 
ing agents, etc. 

Freight allowances, discriminating in price through additional allowance 
for. See Discriminating in price. 

Furnishing means and instrumentalities of unfair or unlawful act or prac- 
tice: 

Through supplying— 
False or misleading tags or labels 
Halt =pricetaisales!p lam ge: 22 Ss ee eee ee 
Lottery schemes, devices, etc., with goods sold 

Government: 

Indorsement or approval, claiming falsely. See Advertising falsely, 
etc.; Claiming or using, etc. 
Tests, claiming falsely. See Advertising falsely, ete. 

Guarantees, misrepresenting as to. See Advertising falsely, ete.; Offering 
deceptive, etc. 

History of product, misrepresenting as to. See Advertising falsely, ete. 

Identity, misrepresenting as to. See Misrepresenting business status,. 
etc.; Operating concealed subsidiary, etc. 

Indorsements, misrepresenting as to. See Advertising falsely, ete. ; Claim- 
ing or using, etc. 

Innocent purchaser, misrepresenting self as. See Advertising falsely, ete. ; 
Assuming or using, etc.; Enforcing payments wrongfully; Misrepresent- 
ing business status, ete. 

Jobs, misrepresenting as to, See Advertising falsely, etc.; Offering decep- 
tive, etc. 

Jointly owned corporation, using, to monopolize market. See Combining 
or conspiring. 

Judgment consent provisions, using invalid to coerce and intimidate. See 
Coercing and intimidating; Enforcing payments wrongfully. 


Page: 


1387 
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Labels: 
Supplying misleading. See Aiding, etc.; Furnishing, ete. 
Using misleading. See Misbranding or mislabeling; Using mislead- 
ing, ete. 
Labor, union, using, in concert, restrictive and burdensome requirements, 
to restrain and hinder competition. See Combining or conspiring. 
Library and educational service, representing private business falsely as. 
See Advertising falsely, ete.; Assuming or using, etce.; Misrepresenting 
business status, etc.; Misrepresenting product, ete. 
Lottery schemes in merchandising, using. See Aiding, etc.; Using lottery 
scheme, ete. 
Maintaining resale prices: 
Through— 
Agreements with— 
Dealer retailers and wholesalers, binding them so to do_----- 
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Page- 


106, 


123, 145, 162, 186 


Distributor wholesalers— 
Binding them to— 
Cut off, list and report price cutters and discipline 


offending salesmen employees__- 106, 123, 145, 162, 186 


Report wholesale suppliers of price cutters___----- 


106, 


123, 145, 162, 186 
Sell retail price conformers only__- 106, 123, 145, 162, 186 


Pledging seller to— 
_ Cooperate in securing and supplying necessary price 


enforcement information____---- 106, 123, 145, 162, 186 


Discontinue price cutting distributors. _-__---.--- 


106, 


123, 145, 162, 186 


Supply distributors with lists of retailer price-cut- 


Cee aah 6 4th Ooh sig bane gE 106, 123, 145, 162, 186 


Distributor wholesalers and retailers agreeing on and pro- 
viding for— 
Fixing and securing uniform retail price and profit—-_- 


106, 


123, 145, 162, 186 


Limiting of supplies to retail price conformers_-_------- 


106 


123, 145, 162, 186 


Notifying of wholesalers not to supply retail price cut- 


COTS see Se es oe ge eee ted 106, 123, 145, 162, 186 
Buying up and cutting off supplies of price-cutting retailers, 
WitolesaleTs wel C a= eters re rae a 106, 123, 145, 162, 186 
Carrying into effect, generally, resale price maintenance agree- 
ments and understandings] ]== 222 —- = === —— 106, 128, 145, 162, 186 
Circulating, or threatening to, lists of price-cutting retailers, 
jobbers and other distributors_-------------- 106, 123, 145, 162, 186 
Reinstating offending dealer or distributor price-cutters on under- 
standing future price conformance ----------- 106, 123, 145, 162, 186 
Seeking and acting on information of— 
Agreement-violating distributors_.--------- 106, 123, 145, 162, 186 
Price-cutting retailers-—=---=-.==-=--4---=- 106, 123, 145, 162, 186 


Seeking, through agreements, etc., support and cooperation of 
retailer, wholesaler, etc., in resale price maintenance acts and 


practices. .._----------------------------- 
185514~—40—yoL. 27——112 


106, 123, 145, 162, 186 
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Manufacture of product, nature of, misrepresenting as to. See Advertising 


falsely, etc. 
Manufacturer, dealer representing self falsely as. See Advertising falsely, 
etc.; Misbranding or mislabeling; Misrepresenting business status, etc. 


Misbranding or mislabeling: 


As to— Page 
Compositions sss ose a= 1, 23, 70, 436, 558, 923, 1198, 1229, 1238, 1258 
Copy Tights ses ae aa es ea le eat eee ee 1455 
Dealer being— 

Tmporters= + pees 2ss-- ee eet so es 446 

Manulacturers.2 522-2225 35) ee eee oe ee eee 17 

Producers 22585 SSee22 = Seo sae Ss a ao ee ee 446 
Dealer owning or operating— 

Vineyards soe) S25 322 Sees ee ee eee ees aaa 2 446 
Domestic product being imported— 

Throughydepictiouss eles Soest ee ere eee 298 
Foreign product being domestic— 

Dhroughelettersk Madey Wis suena weeens teste eee 1470 
History ofiproduct? 2 see eer es Base? fee ee eee 839 
Indorsements or approval— 

Doctors’ ete. SAE Re Sees eae ee. oS eae 839 
Nature of— 

Manufacture or preparation of product__---------_--+---- 724 

Producto. 22. isos no aso eee Oe ee eee 1313 
‘Prices? S252 SSSR eae Se SU ee: OF See eee Oe as Senos 255 
Qualities, properties or results of product or service— 

Medicinal or therapeutic _ -__----- LEIBA Pulse secl or 839, 1011 

IPO Were se 288 8 ee ee eo ere ee 805 

Prodtetivity 2: 223) ew Se a ee 583, 929 

Purity See sees Sse se See ae ee OE eee Sere 583, 929 

Reducing Suse: Saat Ce Aeon ee JO era 2 Se 1 

Rejuvenating -4cscis.2 ke es See ee eee 1 

RUSt-resisting Leoes Se Ney Ba noee Tue Raed ee 558. 

Waterproofing 2c cb.2eee et 3. ee eee 354 
Quality 222 eo a BE ESC OF We OMe Fo paige 2 ee 583 
Quantity uc Bese 2 ee ae I ae ee eee 1470 
Rectifier being distillers O20 eee ee eee ee 276, 1162 
Source or origin of product— 

Maker! 229224230. Soldeila, te eu ee rGa ete aie ee 724, 805 

Place’ lente r= ate Sete sha hee ee ee 298, 1313, 1470 

Through depictions 22 eee Ue 2eee Saar a ere a 298 
Tests— 
Doctors; ster la. 0. aah at Ree i abe 2 839 
Misrepresenting business status, advantages or connections: 

As to— 

Advertising conformance. Ge ele_ ea Sus Ae 865 
Assembler being manufacturerauenisuu Goon eee ae eee 1470 
Bonded! business= _..-... . SUSU aie Ae esa Ae 1429 
Connections and affiliations— 

HealthrauthoritiesGis..412 Sj eeueeees_ eevee. Soa dse 237 
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Misrepresenting business status, advantages or connections—Continued. 


As to—Continued. 
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Correspondence and residence school— Page 
Being teaching institute or bureau__..-_.......-..__.-___ 1204 
IBGingwiniversity. saa abeeeher se seeitetents? Sols hee 1204 
Operating nichtyschoole ae 2 same eke 5 she “3 eins 1204 

Correspondence school being— 

Colle eee tatters RS 699 
Guild or mutual aid, association. - = ..-<Js2=- 2-0 -2-4-2--_- 1172 
UAE WOES EGY Sore yS oy SE pp ree ogy ee Me te ty 699 
Dealer being— 
Authorized :distribytor.c. . ..-=-lesgee: 20 al segeematud.. 965 
importers 3= =. Seana telenseh neers I eninge Bo 446, 890 
Institutesee aiads Slee Soe ease he os 890 
eboratorya sah. se ao 4 ore Sg ee ec oe 890 
Manufacturer... -dereesg= 17, 70, 426, 765, 890, 1258, 1429, 1448 
Manufacturer’s representative____.__...._-_-_-_-_---_--- 426 
IPEOGUCCh apie tre es ot oe oS ee a ee 446 

Dealer owning or operating— 

ILaboratoriesss 4 sesseeeen oo = 3 eee 1365, 1420 
Mineyands a eee seo Sn et Pa eee = 446 

BQUIpM ents se 5-0 Sets eee 1204 

Faetories owned. or-operated ..._2.._- -esanes 2b sep dates J_ - 70 

Horeign counsellorsoragents-22 3-5 5-5 5 ee eS 1172 

Huistoryofsellerseiat eas lsee bs. sar... Jesse: 2 Sistas 588, 596, 929 

Identitysas!independent concernvaus..24- 22204222224 <u es 1387 

Manufacturer being manufacturer of product dealt in also____-_- 596 

INaturesof operations =.- 252... see fen ea sash oe 1 EAS 583 

G@iices! Be -SSeiiaeo iain: _ inert. swoieeveri so teehee Jo. 446 

Bersonnelior stafi-: == Fe a as = ee 237, 328, 556, 627 

Private business being— 

Cooperative organization? 2Ue024- 2228s suees. seboe-uue 772 
tealthsocietye. 20 Seeauess _* ee _ eleeted. ee iwee se o22 237 
Library, and educational service... ..- =Us-2n242- soasaesce 772 
Newspaper or press service organization____-_------------ 1118 

ENON QUIN. oe = ce a we ee eRe Same SET aes ae eee mo aesa= 865 

Purchasing methods and practice. .2.-=--L2--252-55i--4L2--222 865 

Recher bemerdistilleria: #5. 2uue= Sees eee beet UE ae 276, 1162 

Seller being— 

TDYOVO GN Ee, See ey ee ea ee rt oo PALS 328 
Independent and innocent purchaser for value_------------ 1204 
Prospective buyer and sales agent for customer_-_---------- 1172 

Stockerauce anduvalues sss.) 22 eres Sea er 865 

Mimenn (business 44 ses eees! Jee _Jselert, pero bee_b = - 28 - 583, 929 

Dee NALUTC . ereereetns se oss ee + SIAR a aS 328, 865, 1204 

Misrepresenting prices: 
As to— 
Amount charged, in fact_-...--_-------------------------- 498, 556 
Exaggerated, fictitious, being regular or usual_---------------- 255, 


426, 556, 596, 691, 755, 890, 1387 
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Misrepresenting prices—Continued. 
As to—Continued. 


Regular being— Page 
Cost of- materials. andideliverya2u242 Se es* Sees = 1387 
Special introductory or reduced _---_------ 328, 556, 755, 772, 1204 
Misrepresenting product or service: 
(See also, in general, Unfair methods of competition, etc.} 
As to— 
Comparative merits: os. te ese ee eee ele eee eae 792 
COMpoOsition ny awas5oS 5s te ose a ee ee a 41 
PlistOny 2. jessie os ee ee Se ee ee 556, 772, 1387 
Indorsements or approval— 
American Library. Association. 2-5-2 = ==) = ee seene = ee 772 
Educational authorities or officials_______----_---------- 155, (712 
Purchasers sUpeti0l 322.62 a, ee ee 772 
Nature of manufacture or preparation____-__---------- 556, 772, 1387 
Old or second-hand being new, modern, or up-to-date___ 556, 772, 1062 
Pee FOND G5 ee se Hs gy ee reg 792 
Qualities— 
Daten ain 9 tens ee ee es 792 
Servicexincluded x. 42.) Ser a ee 556, 1204 
SUCCESS, USC On Standings— 33558 3 ee a ee 1387 
Wndertakings; in genenale— == See ee See Soa 556 
Valli@s.2s2cue ss se een san = 52 ee 20 ey eee - 1387 
Names, using unfairly, in general. See Advertising falsely, ete.; Assuming 
or using, etc.; Misbranding or mislabeling; Misrepresenting business 
status, etc.; Using misleading, ete.; and, im general, Unfair methods of 
competition. 
Nature of product or manufacture thereof, misrepresenting as to. See 
Advertising falsely, ete. 
New, representing old or obsolete products as. See Advertising falsely, etc. 
Newspaper service organization, private business representing self falsely 
as. See Advertising falsely, etc.; Assuming or using, ete.; Misrepre- 
sending business status, etc. 
Nondisclosure, misrepresenting product through. See Misrepresenting 
product, ete. 
Offering deceptive inducements to purchase: 
(See also, Misrepresenting prices, and, in general, Unfair methods of 
competition, etc.) 
Through— 
Demonstrating, falsely or misleadingly, comparative merits_-~_- 792 
Representing or offering, falsely or misleadingly— 
Breecproduct.orservice-_.. =.= see Se ee ane. 51, 882 
Conditioned, in fact, on installment payment require- 
MON US cece oe al ee 1429 
Price of which included in charge or service otherwise 
demanded = an.-2 Se a ot ee 508, 
556, 612, 755, 772, 890, 1046, 1128, 1387, 1429, 1437 
Guarantees, refunds or replacements____- Se Feat asn oe SE. 51, 
583, 596, 691, 828, 865, 929, 965, 1204 
Gold bond: backinge. << cn.nsceaene eee ee ae 1172 


“Half price’? sales plan’. 2... .tecuse +2 oe Hee ee 596 


INDEX 1745 


Desist ORDERS 


Offering deceptive inducements to purchase—Continued. 


Through—Continued. 

Representing or offering, falsely or misleadingly—Continued. Page 
Jobsiandieniployment ou arate Se cele ee el aooe 1204 
Sample or order conformance. _____-_.--_=___.- 51, 79, 865, 13887 
Special or limited offers or selection.____._________- 328, 556, 691 

On pretext— 
Introductory adventising= == 2 s5- — he ee 755, 772, 1387 
“Lucky draw” contest winners. 2s _ 2222022202 Jen 2k 1387 
Recommendation or opinion= see sae eee ee) 755 
Specialistandinpwieeune ) S89. J ral er ined. senbeys _ 1204 
‘Restimonial letters 2-20 ane nee ee lcs e- el ce oe = 556 
Terms and conditions— 
Additional products or matters to be included_________. 772 
Greditsito be givenssexeree Stet. See ales _99. ait 772 
Free— 
Demonstrations os eval wees 25 Rae oP 79 
Productsca. 2252020 22. SB eet 508, 1046, 1128 
aa PICS MIRE Seno ee OE DOD. 51 
Tnstalinténtspaymentsis2 76 Feces ad awison be. 1437 
“On approval’... 42. ..-enedlihags hae sash. ide, 
Paymentsbasise.ceu.2~ S158 ee ee ote er 51, 755 
Prepaymente.-~ << 2222 Sei ilon paut-pt-auedt os 8 51 
‘Prize-winnin g-requirements: e+. Se eee tem! oo. 973 
Undertakings} ini general 2 22.42. See 1172, 1204, 1387 


Old, obsolete or second-hand products, misrepresenting as new, modern, or 
up-to-date. See Advertising falsely, etc.; Misrepresenting product, ete. 

Operating concealed subsidiary or bogus independent: 

To— 
Enforce and collect payments wrongfully_____.-_------------- 1387 

Opportunities in product or service, misrepresenting as to. See Advertising 
falsely, etc.; Securing agents, etc. 

Order, representing product as conforming to. See Offering deceptive, ete. 

Patent acknowledgments or undertakings, requiring improperly or unfairly. 
See Dealing on coercive, ete. 

Payment: 

Enforcing wrongfully. See Enforcing payments, ete. 
Misrepresenting conditions of. See Offering deceptive, etc. 

Personnel, misrepresenting as to. See Advertising falsely, ete.; Misrepre- 
senting business status, ete. 

Press service organization, private business representing self falsely as. 
See Advertising falsely, etc.; Assuming or using, ete.; Misrepresenting 
business status, etc. 

Price cutting: 

Exchanging information regarding, by producers. See Combining or 
conspiring. 
Urging reporting of, by dealers. See Combining or conspiring. 

Prices: 

Exchanging information re future. See Combining or conspiring. 
Misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
prices; Offering deceptive, etc. 

Properties of product, misrepresenting. See Advertising falsely, ete. 
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Puzzle prize contests, using falsely or misleadingly. See Advertising falsely, 
etc.; Using contest schemes, etc. 

Qualities of product, misrepresenting as to. See Advertising falsely, etc. 

Recommendations, claiming or representing falsely or misleadingly. See 
Advertising falsely, etc.; Claiming or using, etc. 

Rectifier, representing self falsely as distiller. See Advertising falsely, etc.; 
Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting. 
business status, etc. 

Refunds and guarantees, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, etc. 

Resale prices, maintaining. See Combining or conspiring; Maintaining 
resale prices. 

Results of product, misrepresenting as to. See Advertising falsely, etc. 

Safety of product, misrepresenting as to. See Advertising falsely, etc. 

Scientific or relevant facts, misrepresenting as to. See Advertising 
falsely, etc. 

Securing agents or representatives falsely or misleadingly: 


Through misrepresenting— Page 
Harningsior profits=—- == ee = ree 51, 255, 508, 865, 1217 
Opportunities in product or service. -=2 1-2 42-+-2tss.-- 51, 508, 865 
Terms and conditions— 

Bree; sample or products==_.-=- == =e eee 51, 508, 1046, 1128 
Houise=toshousesselling 2. 5. =. = - ae eee 51 
Payment. basisaaasaae ees eee ee ee 51 
Prepayments 252.2228. = eee ae epee. 51 
Securing signatures of customers falsely or misleadingly: 
To— 
Contracts— 
As— 
Insurance, coveragendwehinney ace tention Kan pene 79 
Receipts forwdéliveryeedeee conse 46 ee ae eee 79 
Selling below cost to eliminate competition. ___..__....-_--..------__-- 709 


Special offers, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, ete. 

Staff, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
business status, etc. 

Subsidiary, operating concealed. See Operating concealed subsidiary, ete. 

Success of product, misrepresenting. See Advertising falsely, etc. 

Tags, supplying misleading. See Aiding, etc.; Furnishing, ete. 

Terms and conditions, misrepresenting as to. See Advertising falsely, ete. ; 
Offering deceptive, etc.; Securing agents, ete. 

Testimonials, using falsely or misleadingly. See Advertising falsely, ete.; 
Claiming or using, etc. 

Tests, claiming misleadingly. See Advertising falsely, etc. 

Trade names, using misleading. See Assuming or using, etc.; Using mis- 
leading, etc.; and in general, Unfair methods of competition, etc. 

Tying contracts. See Dealing on exclusive, ete. 

Underbidding collusively, to restrain and hinder competition. See Com- 
bining or conspiring. 

Undertakings, misrepresenting as to, in general. See Advertising falsely, 
etc.; Offering deceptive, ete. 
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Unfair methods of competition condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Boycotting. 
Claiming or using indorsements or testimonials falsely or misleadingly.. 


Coercing and intimidating. 

Conibining or conspiring. 

Cutting off competitors’ access to customers or market. 
Cutting off competitors’ sources of supply. 

Dealing on coercive and monopolistic patent basis improperly. 


Dealing on exclusive and monopolistic basis. 

Dealing on exclusive and tying basis. 

Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 
Enforcing and exacting, wrongfully, customer dealing. 


Enforcing payments wrongfully. 

Furnishing means and instrumentalities of unfair or unlawful act or 
practice. 

Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 


Misrepresenting prices. 

Misrepresenting product or service. 

Offering deceptive inducements to purchase. 

Operating concealed subsidiary or bogus independent. 
Securing agents or representatives falsely or misleadingly. 


Securing signatures of customers falsely or misleadingly. 
Selling below cost to eliminate competition. 

Using contest schemes unfairly in merchandising. 

Using lottery scheme in merchandising. 

Using misleading trade name, mark or brand. 

Union labor, using, in concert, unfair, restrictive and burdensome require-. 
ments, to restrain and hinder competition. See Combining or con- 
spiring. 

Unique nature or advantages, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, ete. 

United States Government connection, etc., in gene al. See Government. 

University, correspondence school representing self falsely as. See Ad- 
vertising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. ‘ 

Use of product, misrepresenting as to. See Advertising falsely, etc. 

Using contest schemes unfairly in merchandising: 


Through— 
Representing or offering, falsely or misleadingly—- Page: 
Individual standime<or prospects.----- -------+==--=c---== 973 
Puzzle solution as winning prizes__.-_---.--------------. 973 
fhemmsrandaconditions=eeemee sao s62 soe e occas cose nce 973 


Wsine “lucky draw, contesthwinner=— 22-22. -2.---~---=------~ 13887 
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STIPULATIONS 
Page 


Using lottery scheme in merchandising - - ----------------------------- 41, 
61, 405, 426, 480, 489, 620, 643, 656, 668, 680, 732, 784, 811, 820, 
874, 911, 994, 1001, 1024, 1033, 1046, 1068, 1128, 1190, 1252, 1365 
Using misleading trade name, mark or brand: 


As to— 
COMPOsitiOM Ole pLOdU Chee == === = ee 23, 41, 436, 558, 1258 
Eis GOV cay Sh sess a 627, 890 
Nature of— : 
Manufacture or preparation of product___-------------- 724, 890 
PrOGUCt Sine = ae ao eae ee ee ee ee 470, 627, 748 
Qualities, properties or results of product— 
Mediemalcor thera peutic.) = ate eee ee ees 627 
DRAUIS GeO SIS Ur ote cee eee eS ae ee ces Ba eee 558 
Source or origin of product— 
Makerin 25) 42 Sen a ites ie. No a ee ee 298, 627, 724 
PUR CG x5 i RE a er eee 1455 


Wage assignments, using, as involved, to coerce and intimidate. See Coerc- 
and intimidating; Enforcing payments, etc. 

Zones, dividing U. S. into, for price fixing. See Combining or conspiring. 

Zoning, to fix prices and hinder competition. See Combining or conspiring. 


STIPULATIONS } 


Advertising falsely or misleadingly: 


As to— 
Agents or representatives— 
Harnine's Ots pLolits ae ee 1583 (02157), 1585, 1590 (02167)»s 

1605 (02197), 1614, 1620 (02224), 1642, 1655, 1662, 1664 
Opportunities as 234 46-215. ee ee oe ee 1588 (02157), 

1585, 1590 (02167), 1605 (02197), 1655, 1662, 1664 

Mermslandite omclibion spree eee ee 1587 (02164), 

1590 (02167), 1605 (02197), 1664 

Ailments, in general__________ 1517, 1617 (02220), 1622 (02228), 1627, 

1629 (02239), 1630 (02242), 1632 (02246), 1643, 1658 (02285) 

Bureau of Standards reports meee oe, see ee 1670 (02304) 
Business status, advantages or connections— 

Advertisingiinvestmentlue aL eee See ele 1587 (02163) 

Branchvotiice_ 25. .uotuianes) sehald ik aetean 1495 (2218) 

Building or plant— 

Byrdepiction_ Sse s2 senso. samen 1521 (2268), 1540 (2298) 
Church connection— 

Throughi.depictions Wee sou ssee ee Je ee 1634 (02248) 
Copyright and patent rights.2_ 20.22 sac ld -ccescue 1554 (2328) 
Correspondence and residence school being or conducting— 

Employment agency or service__________-_ 1571, 1638 (02256) 

Engineering and technical educational institution or 

organizationuveluuubeoed 0 ¢ielie sapiens deo trem 1571 

Vocational activity through vocational director, ete_._. . 1571 


! Page references to stipulations of the special board, and radio and periodical division, successor thereto, 
are indicated by italicized page references. Such stipulations are also distinguished by figure ‘‘0’ preceding 
the serial number of the stipulation, e. g., ‘01’, 02”, ete. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Business status, advantages or connections—Continued. 


Correspondence school being or conducting— Page 
SPA COTO CULO LS genie. (oye a Se Ok wert TA 1650 (02273) 
Employment agency or service______ 1561 (2334), 1564 (2339) 
Engineering, educational school, institution or organiza- 

UO, eee. catia ne heen whew ent begs geared” 1564 (2339), 1567 
Ist tite 3 ape Seta. See ee 1540 (2298), 1564 (2339) 
Dealemassistance. 2... ae ey anes ee, nt. Bo 1642 
Dealer being— 
SHOT ane IGG eee ae. en a eee os ala hae 1658 (02286) 
(CARON eee See a PE eo Gee ery Oe 1516 (2258) 
Jnstniitesi. Se ey orter See Has ete yt). a ee 1574 (02143) 
MEN An wiachulenn? Spey! DEP t. city Dias 2 2! 1495 (2218), 


1497 (2223), 1500 (2230), 1515 (2254), 1521 (2268), 
1530 (2278), 1534 (2287), 1537 (2293), 1539, 1545 
(2308), 1558, 1561 (2335), 1572 (2350), 1605 (02197), 
1651, 1658 (02285), 1666 (02298). 


throughidepictionsis. --= = bos: 2 sae 1498 (2226) 
Manufacturer promp ees ie slew A see 5S BE 1521 (2268) 
Manufacturer’s— 

Promotional or publicity undertaker_____._-_---- 1563 

Solewdistributor. 2s Ses to ees ere ee ea Yk 1563 
Publishers cee Seal) CAACC.. tO AT Pees ope 1610 (02206) 
Soclakwextensionl DUTEAU TE Sea! UTAees Fee e222 2 1623 

Dealer owning or operating— 
Battle Creek factory or branch___------------- 1574 (02148) 
Clinic: or research activities. ..-..22.-2--.2.-- 1574 (02148) 
Paboratoriestaue: Seen ASH. ba) Ses 1487 (2206), 1575, 
1584, 1627, 1688 (057), 1641 (02262), 1651, 1663 (02294) 
Direct factory-consumer selling__-__--------------- 1630 (02241) 
Equipment or qualifications__......-.-------- 1564 (2339), 1571 
Government connectiony 222! 222-2: 22882 1540 (2298), 1571 


1521 (2268), 


History. 22552 355 2 een ee ee ee 

1530 (2279), 1607 (02200), 1649 (02270, 02271) 

Teint tit OSs Ft Bk CERO) BORE peony 1516 (2257), 1529 
Individual being— 

“<“@hurch4worganizabloneers: 28 = se.) pees aeae oe 1634 (02248) 

Social correspondence “‘society’”’___-----..------ 1689 (02258) 

Methodstand!policies22_— 2245 2222-5 1587 (02168), 1594 (02174) 

Nature, scope, facilities or purpose-.-_------------- _. 1540 (2297), 

1568, 1587 (02163), 1623, 1634 (02248) 

Rermanencyaees «eee See Cee eee? ae - 1619 (02222) 


Bersonnelsistahvor Organiza lioness) ss) ) se ss- == 1578 
Plantsmelsewiere> ses ast eee 2 ae eee ee eo 
Purchaser-customer relationship as— 
@orporatemubsidianyavess- saae> 72 4-S22 5-2-2 pee 
Salesman representatives or employees_.------------- 1573 
Purchasmemethous: 3224-202 025- 2 2s-- ee == 1547 (2311) 
Retailer being wholesaler-_-.------- 2 Vos ES oe ee 1545 (2308) 
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_Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. 


Seller being— Page 
Doctor ht. s542sas ssese se So oe a ee oe 1619 (02221) 
Employer-or agentiofic 2a ats ee eee 1533 (2285), 

1564 (2339), 1571, 1595 (02176) 
Outstanding world authority.2== 295 ee 1643 

Size Ahh... 5 eee eee & BE oe ae 1587 (02163), 1623 

Stock or service available_-__---------- 1516 (2257), 1547 (2311) 

Successjoristanding sa)-2 52 = 52a ae eee see 1587 (02163), 

1595 (02175), 1649 (02270), 1651 

Tinie ins bUSIN CSS 41s. Seo aw ee ees 1499 

Unique nature, situation, service or advantages___-___ 1512 (2249), 


1513 (2250), 1530 (2279), 1550 (2317), 1587 (02163), 1594 
(02174), 1619 (02222), 1628, 1625 (0980), 1639 (02258), 1652 


(02278). 

Warehouses in principal cities_....-..--..----------- 1488 (2208) 
Woman tassociateltt .bateee Soese eee = ee See 1639 (02258) 
Wapacityin.2- ee acdue oe eae ees 1497 (2223), 1528 (2275) 
‘Certificate of merit or seals of approval___.._-_----------- 1526, 1664 

Certificates or documents by seller. (See also, Trade certificates, 
Cb0:) sae SO 2s HE Sey JRSOE ME 5c 1594 (02174) 
-Comparative-merits=--225-o-. Seu eees Be 1497 (2228), 


1502 (2233), 1521 (2268), 1528 (2275), 1534 (2286), 1540 (2297), 
1544 (2307), 1576 (02146), 1580 (02152), 1585, 1586 (02162), 
1590 (02166, 02167), 1592 (02169), 1592 (02172, 01987), 1603 
(02193), 1605 (02197), 1606, 1607 (02199, 02200), 1609 (02204), 
1611 (02209), 1614, 1619 (02222), 1620 (02223, 02224), 1622 
(02227), 1628, 1625 (02232, 0980), 1626 (02235), 1628 (02237, 
02238), 1631 (02243), 1622 (02245), 1633, 1634 (02248, 02249), 
1687 (02258), 1639 (02257), 1643, 1648 (02269), 1649 (02270, 
02271), 1652 (02277), 1653 (02280), 1661 (02292), 1662, 1664, 
1666 (02298, 02299), 1667 (02300), 1668, 1670 (02304). 
Competitive products or services_......_._.... __ + sede 1534 (2286), 
1565, 1579 (02150), 1614, 1619 (02222), 1625 (0980), 1633, 1634 
(02249), 1649 (02271), 1661 (02292), 1666 (02298), 1670 (02304) 


As'seller’shlo.. oo... Linke cece eee eoted tah 1542 (2302, 2303) 
Purchasers of, as own ounienites igawne.< deat}! 1542 (2302, 2303) 
Composition of produdt dlukew Sl weibendeerise. Delle 1487 (2205, 2206), 


1489 (2209, 2210, 2211), 1492 (2215), 1499, 1500 (2229), 1501 
(2231), 1502 (2234), 1503, 1505, 1506 (2239), 1507 (2242), 1508 
(2244), 1509, 1510, 1511, 1512 (2248), 1517, 1518 (2260, 2261), 
1520 (2265, 2266), 1521 (2268), 1523, 1524, 1526, 1528 (2275), 
1529, 1532 (2282, 2283), 1538 (2295), 1547 (2312), 1548 (2314), 
1549, 1550 (2316, 2317), 1551, 1552 (2319, 2320), 1553 (2321, 
2322), 1555 (2324, 2325), 1557 (2328), 1559 (2381), 1566 (2342), 
1568, 1569 (2346), 1570, 1572 (2349), 1574 (02148), 1576 (02145, 
02146), 1578, 1580 (02152), 1581, 1582 (02156), 1583 (02157, 
02158), 1586 (02162), 1587 (02164), 1590 (02166), 1591, 1592 
(02170), 1595 (02177), 1596 (02179), 1598 (02183), 1599 (02186, 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Composition of product—Continued. Page 
02187), 1602, 1603 (02192, 02193), 1610 (02205), 1611 (02207, 
02208), 1615, 1616 (02217, 02218), 1619 (02221), 1620 (02223- 
02225), 1622 (02227), 1624 (02231), 1627, 1631 (02248), 1634 
(02249), 1636 (02251), 1638 (02255), 1643, 1647 (02265), 1648 
(02268, 02269), 1653 (02279), 1654 (02282), 1658 (02285), 1663 
(02295), 1666 (02298), 1667 (02300, 02301), 1668, 1670 (02303) 


‘Semi-precious? =. =. SLL aE 1491 (2212) 
Conditions ewer. — Sec Ae 58 See ee eh) 1879 (02150) 
Copyrights) Saas Se Se a re 5 Re 1554 


“Direct to you”’ selling (See also, supra, Business status, ete.).. 1572 
(2350), 1630 (02241) 


‘Domestic productibeing imported_2222's42_vas fei s) -2 1489 
(2211), 1526, 1583 (02157), 1587 (02164), 1642 
Ha TninessOmjpNOUts meas = 5s 8 Se ee eee 1545 


(2309), 1561 (2334), 1567, 1571, 1583 (02157), 1585, 1590 (02167), 

1594 (02174), 1595 (02175), 1596 (02178), 1610 (02206), 1613 

(02214), 1614, 1619 (02222), 1620 (02224), 1638 (02256), 1640, 

1642, 1650 (02278), 1653 (02279), 1654 (02282), 1655, 1659 
(02288), 1660 (02290), 1662, 1664. 

Foreign product being domestic— 
Through letters “U.-S. A; or “Made im Ue Si7A.s22. 22-2 1500 
(2228), 1527 (2273) 


Free— 
Goods S 2A tebe Oe Se Sos = 5 UAL, 2 Biter 1563, 
1605 (02197), 1610 (02206), 1623, 1638 (02256), 1654 (02281) 
Payment for which included in charge or service other- 
Wwiseidemanded_t hee st oie sa sae ae a eee 2 1542 
(2301), 1543 (2305), 1547 (2311), 1556, 1582 (02155), 1595 
(02175), 1613 (02214), 1625 (0980), 1629 (02240), 1630 
(02241), 1639 (02258). 
Sammip lesen as so ne ee ee 2 BN 1664 
Trial offers. 1547 (2311), 1593 (02171), 1696 (02178), 1612 (02210) 
Government— 
Connection or sponsorship------- 1540, (2298), 1571, 1617 (02220) 
Indorsement-or approval. ost fonts Sues eee 1564 (2339) 
Reports (Bureau of Standards) _..__+-/-+---------- 1670 (02304) 
Specifications, standards or requirements conformance. -_-_- 1507 
(2241), 1521 (2268), 1530 (2279), 1571, 1641 (02260) 
[isceteehhbS Sie BOAT 2s C5 SO) ey AOR epee te. 1507 (2241) 
Kaur dnitecsuaniee: ed selaen  NEGE Peet y Diet ese. = Sees 1515 


(2256), 1521 (2268), 1528 (2275), 1541 (2300), 1547 (2312), 1571, 
1575, 1579 (02150), 1580 (02153), 1582 (02155), 1586 (02161), 
1598 (02171), 1605 (02197), 1612 (02210), 1617 (02220), 1623, 
1626 (02235), 1627, 1632 (02246), 1636 (02252), 1638 (02256), 
1639 (02258), 1659 (02287, 02288), 1664, 1668, 1671. 
EdIGORU ROLL. SAUL PTSAM TOW, MERE. - 1546, 1586 (02162) 


SOT ROMMITTG hae ey ee oles ne. eee. Sele oe aid ee SS 1529 
iRewardsse L200 Seay eee oe eel << === = 1663 (02295) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
History $252.25. Se EE ee ease 1517, 
1519 (2263), 1547 (2311), 1574 (02148), 1582 (02156), 1585, 1590 
(02167), 1592 (02170), 1600, 1601 (02190), 1605 (02197), 1607 
(02200), 1610 (02205), 1611 (02209), 1612 (02211), 1613 (02214), 
1616 (02218), 1619 (02221), 1620 (02223) 1622 (02228), 1624, 
(02230), 1626 (02234, 02235), 1628 (02238), 1630 (02242), 1682 
(02246), 1634 (02249), 1635, 1641 (02262), 1643, 1651, 1654 
(02282), 1659 (02288). 
Identity of produet— 


ByCCDICHONS=) = ae ee 1542, (2302, 2303) 
Tndividualtattentionb. eusse 42 ace: aa ee 1596 (02178) 
Indorsements or approval— 

‘oN ccepted ands Certified, saan ar eee eae eee 1489 (2211) 

“Automotive Test Laboratories of America’. 1632, (02245), 1664 

Beautyieditors.-- <--> = Stas > = eae eee 1626 (02235) 

Collepestaigny 290s ori pewtwat. ippr ress see 1580 (02153) 

Dentiststeetees Beet pat 5 Oes ses 2 yee 1601 (02190), 1668 

Hoectors aCeSo) wert . sity wees 5 oy Tr eeReen Fe 1569 


(2345), 1580 (02153), 1589 (02165), 1601 (02190), 1612 (02211), 
1626 (02234), 1636 (02251), 1668 


Huropean aristocracy. — 2-4 see =e a 1526 
Good’ Housekeeping Magazine__£__--_.. 2+. 42-2<49.- 222 1633 
GowemmentQis 30. Sew. 1S eee ee eee 1564 (2339) 
Hollywoodtstars../228 . 20) Saas Soe ee eee 1526, 1602 
Hospitalses to 8 Me. SSE Ae eee ee 1580 (02158) 
Iitaliiny soyvernmentt ee ares CPR Tees he ee 1620 (02223) 
Persorlagessieaile. af dun boi Wt ie aa Behe ON _ aes 1526. 
Postinastér 2248. 002 a eee eee 1587 (02168) 
Press MAR. ASIEN SEE eee ee aa ee Ge es JARS 1634 (02248) 
Professionaliorganizations#= 2). ae oy. Sees | 1489 (2211) 
Testing laboratoriess t= ee ee ae ees ee 1598 (02181) 
Underwritersts. <2 25. ok ee i 1664 
United States Department of Agriculture___________ 1607 (02200) 
Usersiinigeneralect ce: eee Se eee, en 1606, 1634 (02249) 
Jobs, Andl vemploymenit: WlasS = _ eae eg eee 1533 (2285), 


1540 (2298), 1561 (2334), 1564 (2338, 2339), 1571, 1583 (02157), 

1594 (02174), 1595 (02175, 02176), 1638 (02256). 
Nature of— 

Manufacture or preparation of product______________ 1488 (2207), 

1489 (2211), 1495 (2219), 1508 (2244), 1529, 1536 (2291), 

1540 (2297), 1559 (2331), 1569 (2345), 1579 (02150), 1590 

(02167), 1592 (02170), 1604 (02195), 1612 (02210), 1613 

(02212), 1622 (02227, 02228), 1650 (02272), 1662, 1668 

By depictions__._._.........5.____ 1521 (2268), 1538 (2294) 

PrOdWORCEDAL.. Ae) NN, Cee een pean 1513 (2251), 

1516 (2257), 1521 (2268), 1528 (2276), 1531 (2280), 1536 

(2290), 1557 (2327), 1563, 1564 (2339), 1567, 1570, 1571, 

1572 (2349), 1574 (02143), 1576 (02145), 1578, 1580 

(02152), 1582 (02156), 1583 (02158), 1586 (02162), 1587 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Nature of—Continued. 

Product—Continued. Page 
(02163, 02164), 1589 (02165), 1590 (02166), 1591, 1594 
(02174), 1596 (02178), 1598 (02183), 1607 (02199), 1610 
(02205, 02206), 1611 (02208), 1612 (02211), 1613 (02214), 
1615, 1616 (02217, 02218), 1617 (02220), 1624 (02230, 
02231), 1627, 1630 (02242), 1631 (02243, 02244), 1632 
(02246), 1634 (02249), 1635, 1636 (02251), 1638 (02255, 
02256), 1639 (02258), 1642, 1643, 1648 (02268), 1650 
(02273, 02274), 1654 (02281, 02282), 1658 (02285, 02286), 

1659 (02287, 02288), 1660 (02290), 1663 (02295), 1668. 
iD Vue pictiOie aes ees tees spleen ey. eee 5 ee oe 1499 
Opportunities in product or service________-_________-- 1540 (2298), 
1561 (2334), 1563, 1564 (2338, 2839), 1567, 1571, 1576 (02146), 
1585, 1587 (02168), 1590 (02167), 1594 (02174), 1595 (02175, 
02176), 1605 (02197), 1608 (02201), 1610 (02206), 1622 (02227), 
1623, 1625 (0980), 1634 (02248), 1636 (02252), 1638 (02256), 
1639 (02258), 1640, 1642, 1643, 1648 (02269), 1650 (02273), 
1658 (02279), 1654 (02282), 1655, 1659 KO2288); 1660 (02289, 

02290), 1661 (02292), 1662, 1664. 


Patents. and patent registration.__...-_..222_i-+-.----- 1538 (2294), 

1554, 1605 (02197), 1625 (02238) 
PTE NTA VA CR <a Rehr 5 Sh ee 8 8 eae hE dee ae eek 1497 (2224) 
[RTP CC Si Saeee eS SS Oo eee oS ee ye A pate 1489 (2211), 


1491 (2213), 1492 (2214), 1496 (2221), 1497 (2223), 1501 (2232), 
1515 (2255), 1526, 1528 (2275), 1537 (2292), 1538 (2295), 1545 
(2308), 1547 (2311), 1556, 1563, 1569 (2346), 1579 (02150), 1587 
(02164), 1593 (02171), 1594 (02173), 1595 (02176), 1605 (02197), 
1620 (02224), 1623, 1630 (02241), 1639 (02258), 1643. 

‘Qualities, properties or results of product or service— 


AS OREITAC CT tne 5 yee A 4 ee ee er epee oe ys 1610 (02205) 
Accuracy and uniformity__----------- 1531 (2280), 1649 (02270) 
Adhesive agripping, orpholding ssa" ee 3a 55 see 1496 (2220), 
1502 (2233), 1513 (2251) 

Ausilissyand improving2s...-----.---+-ssfted=ded- 1515 (2256), 
1612 (02210), 1661 (02292), 1670 (02304) 

Beneficial, personal and social. _....-.-.---------- 1587 (02163), 


1623, 1634 (02248), 1636 (02252), 1639 (02258), 1642, 1648, 
1654 (02281), 1659 (02288). 
Cleansing or purifying. (See, also, Cosmetic, etc., infra). 1605 
(02196), 1608 (02202), 1625 (02233), 1637 (02253), 1653 (02280) 
Conserving, preserving or renewing-_-_------------- 1506 (2240), 
1515 (2256), 1580 (02152), 1590 (02167), 1612 (02210), 1616 
(02217, 02218), 1628 (02237), 1653 (02280), 1670 (02304). 
Conbracephives sess. Ses: 255 1610 (02205), 1621, 1658 (02286) 
Cosmetic, toilet and beautifying------------------- 1518 (2260), 
1531 (2281), 1541 (2299), 1569 (2345), 1674 (02143), 1578, 
1681, 1582 (02156), 1583 (02157, 02158), 1587 (02164), 1590 
(02166), 1692 (02169, 02170), 1593 (01987), 1595 (02177), 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Qualities, properties or results of product or service—Continued. 

Cosmetic, toilet and beautifying—Continued. Page 
1597, 1598 (02181), 1599 (02187), 1600, 1601 (02189, 02190), 
1602, 1603 (02192, 02193), 1604 (02194), 1608 (02202), 1609 
(02204), 1612 (02211), 1614, 1616 (02217, 02218), 1620 (02225), 
1624 (02230), 1626 (02235), 1631 (02243, 02244), 1633, 1636 
(02251), 1638 (02255), 1642, 1643, 1647 (02265), 1648 (02268), 
1650 (02274), 1654 (02282), 1658 (02285), 1663 (02295), 1668, 
1670 (02303), 1671. 

‘Durabilitysor permanenceo. yo sese aa eewee = oo ae 1497 (2223), 
1504 (2237), 1521 (2268), 1528 (2275), 1541 (2300), 1546, 1560 
(2332), 1680 (02152), 1587 (02164), 1590 (02167), 1601 (02189), 
1608 (02193), 1604 (02195), 1605 (02197), 1606, 1611 (02209), 
1620 (02224), 1628 (02237, 02238), 1631 (02243), 1639 (02257). 

Educational and informative_~.+-.=2-2_-.--+--L-_--- 1561 (2384), 
1564 (2339), 1571, 1579 (02149), 1594 (02174), 1596 (02178), 
1608 (02201), 1613 (02214), 1615, 1619 (02222), 1625 (0980), 
1638 (02256), 1640, 1643, 1654 (02281), 1660 (02290). 

Functional effectiveness and scope, in general____________- 1502 
(2238), 1504. (2237), 1518 (2262), 1519 (22638), 1521 (2268), 
1533 (2284), 1544 (2307), 1545 (2309), 1585, 1593 (02172), 1601 
(02190), 1605 (02197), 1606, 1607 (02199, 02200), 1608 (02202), 
1612 (02210), 1614, 1617 (02219), 1620 (02223), 1621, 1628 
(02288), 1630 (02241), 1631 (02248), 1632 (02245, 02246), 
1687 (02254), 1639 (02257), 1647 (02266), 1650 (02272, 02274), 
1652 (02276, 02278), 1653 (02280), 1655, 1659 (02288), 1661 
(02291, 02292), 1662, 1663 (02294), 1664, 1666 (02298, 02299), 
1667 (02300, 02301), 1668, 1670 (02303, 02304), 16771. 

Germicidal omantisepticl Sees Set Aeeae OG) Sak = ee 1594 
(021738), 1598 (02181), 1601 (02190), 1605 (02196), 1613 (02213), 
1636 (02251), 1637 (02258), 1641 (02261), 1653 (02280), 1656 

amin sy ing ee 1544 (2306), 1647 (02266) 

Insecticidal, vermicidal-or related___.-__22.._-2_._2._____- 1607 

(02200), 1625 (022338), 1637 (02253), 1651, 1667 (02301) 

uibrita tings ees sas 1544 (2307), 1628 (02238), 1650 (02272) 

Medicinal, therapeutic, remedial and healthful_______.____ alii 
1543 (2304), 1545 (2309), 1569 (2345), 1574 (02142, 02143), 
1575, 1576 (02145, 02146), 1577, 1678, 1579 (02151), 1580 
(021538), 1581, 1582 (02156), 1584, 1686 (02161), 1587 (02164), 
1589 (02165), 1590 (02166), 1591, 1594 (02173), 1596 (02179), 
1697, 1598 (02181— 02184), 1599 (02185-02187), 1601 (02190), 
1606, 1609 (02203), 1610 (02205), 1611 (02207, 02208), 1612 
(02211), 1613 (02212, 02213), 1614, 1616 (02217, 02218), 1617 
(02220), 1619 (02221), 1621, 1622 (02227, 02228), 1624 (02231), 
1625 (02232, 02233), 1626 (02234), 1627, 1629 (02239), 1630 
(02242), 1632 (02246), 1634 (02249), 1635, 1636 (02251), 1637 
(02254), 1641 (02262), 1642, 1648 , 1648 (02269), 1649 (02271), 
1651, 1652 (02276, 02277), 1656, 1658 (02285), 1659 (02287), 
1661 (02291, 02292), 1663 (02294, 02295), 1665, 1666 (02298, 
02299), 1667 (02300), 1668, 1671. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 

Qualities, properties or results of product or service—Continued. Page 
INTHMGRV eS 0 hots. eeer i geet oe a see ft 1576 
(02145, 02146), 1582 (02156), 1583 (02157), 1587 (02164), 1591, 
1595 (02177), 1603 (02192, 02193), 1614, 1617 (02220), 1619: 
(02221), 1620 (02225), 1622 (02227), 1626 (02235), 1631 (02244), 
1638 (02255), 1643, 1647 (02265), 1648 (02269), 1653 (02279), 
1656, 1658 (02285), 1661 (02292), 1663 (02295), 1666 (02299),. 

1667 (02300), 1670 (02308). 


PRoduCUhy Uys o te La ec eee Re ee ie Od 1660 (02289) 
Ergmiotiong) Abas = peas Se eA As Aen: EE e 1568 
DaRioy a0 8 § ee Ons tain Gea cs 1628 (02238), 1633, 1661 (02292) 


Reducing._ 1586 (02161), 1589 (01620), 1612 (02211), 1616 (02218), 
1619 (02221), 1643, 1647 (02267), 1649 (02271) 
Reyiverating 04% 5 A020 {eRe OY Sa) aie FE ee 1531 
(2281), 1569 (2345), 1575, 1581, 1582 (02156), 1583 (02157, 
02158), 1587 (02164), 1591, 1593 (01937), 1595 (02177), 1600,. 
1601 (02189), 1602, 1603 (02192), 1604 (02194), 1612 (02211), 
1616 (02218), 1626 (02235), 1632 (02246), 1634 (02249), 1642, 
1643, 1648 (02268), 1650 (02274), 1870 (02308). 

SEN CCUN Ae eke 5s I 1519: 
(2268), 1541 (2299), 1584, 1589 (02165), 1592 (02169, 02170), 
1603 (02193), 1610 (02205), 1612 (02211), 1617 (02219), 1621, 
1631 (02243). 1633, 1636 (02251), 1643, 1648 (02268), 1650 
(02274), 1651, 16538 (02280), 1655, 1661 (02292), 1666 (02298), 
1667 (02301). 


Saving Oreconomizing 4s" geese Pas Someta. JAS 1640- 
Simplicieand \usabilityat = -oeeeg: ey pee 1519 
(2263), 1612 (02210), 1632 (02245) 

OQualityiomneoducth!) e Lae 8 as Arar! shee. ne ee so ose 1488. 


(2207, 2208), 1495 (2219), 1508 (2243), 1521 (2268), 1526, 1547 
(2311), 1563, 1564 (2339), 1571, 1574 (02143), 1580 (02152), 
1586 (02162), 1587 (02164), 1591, 1593 (02171), 1616 (02217), 
1620 (02223), 1624 (02230), 1628 (02238), 1629 (02240), 1641 
(02260, 02262), 1642, 1649 (02270), 1662. 


HN DIU GSA re Pee a Na ee ORR Rane soe 1488 (2208), 1521 (2268): 
Surpassing government specifications__._..--------- 1521 (2268) 
BOVE ATCC Cote eee WL) wane Pw Ter woe see ee S of 1529: 
Quart riy ee ee ee ES a bert ats yea Ca = 1534 (2286) 
Retinidsemeee ate = ie Be 86 ao WE 1533 (2285), 1563, 1590 (02167) 


Safetyroiiproductie we: Sete TsO iis _ fee ee ee | 1519» 
(2268), 1541 (2299), 1684, 1589 (02165), 1592 (02169, 02170), 1603” 
(02193), 1610 (02205), 1612 (02211), 1617 (02219), 1621, 1631 
(02243), 1633, 1686 (02251), 1643, 1648 (02268), 1650 (02274), 
1651, 1658 (02280), 16565, 1661 (02292), 1666 (02298), 1667 (02301) 

Sales*promotionaliplans 3s se2e 4 ssets Feo 2 ocjscasske kB == 1563. 


Scientiic.ormelevant tactsee a s== 552252 -- oS epee oe ila ire 
1521 (2268), 1550 (2317), 1561 (2334), 1567, 1576 (02145, 02146), 
1579 (02149, 02150, 02151), 1581, 1591, 1594 (02174), 1696 (02178 
1597, 1603 (02192), 1604 (02195), 1605 (02196), 4607 (02199), 1609" 
(02203), 1614, 1615, 1617 (02220), 1622 (02228), 1624 (02230), 1626 
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Advertising falsely or misleadingly—Continued: 
As to—Continued. 
Scientific or reyelant facts—Continued. Page 
(02235), 1627, 1629 (02239, 02240), 1630 (02241, 02242), 1632 
(02246), 1638 (02256), 1640, 1643, 1648 (02269), 1649 (02271), 1650 
(02273, 02274), 1653 (02279), 1658 (02285), 1659 (02287, 02288), 
1660 (02289, 02290), 1561 (02292), 1663 (02295), 1666 (02299) 1670 
(02304). 
Servicer rencdere cle = 5 = aes eee ee 1497 (2223), 
1564 (2339), 1620 (02224), 1630 (02241), 1638 (02256) 
Source or origin of product— 


Governments=445 2545555555265 ee 1494, 1507 (2241) 
Maker----- 1516 (2257), 1521 (2268), 1526, 1529, 1641 (02262) 

Bye depictionse 32) 2. See. eee = ee 1542 (2302, 2303) 

Pla cewse: 289 kyo C2 RRs SE eS ee eee 1489 (2211), 
1500 (2228), 1519 (2264), 1526, 1527 (2273), 1583 (02157), 1642 
Special or limited offers or selection_-_----------------- 1496 (2221), 


1528 (2275), 1556, 1564 (2339), 1569 (2346), 1590 (02167), 1608, 
(02197), 1610 (02206), 1625 (0980), 1639 (02258), 1652 (02278), 
1654 (02281), 1664. 


Standards*eonformance sees a= ae ae eee 1521 (2268) 
Governments. == == 9555s --—5— = 1530 (2279), 1571, 1641 (02260) 
Success, use or standing of product, in general______-_-_---.--- L5L7; 


1521 (2268), 1526, 1542 (2302, 2303), 1558, 1564 (2338, 2339), 
1567, 1577, 1579 (02149), 1580 (02152, 02153), 1582 (02156), 
1587 (02163, 02164), 1589 (02165), 1592 (02170), 1594 (02174), 
1595 (02175), 1602, 1605 (02197), 1607 (02200), 1610 (02205, 
02206), 1611 (02209), 1612 (02211), 1613 (02214), 1615, 1617 
(02220), 1620 (02223), 1622 (02227, 02228), 1624 (02230), 1625 
(02232), 1627, 1629 (02240), 1634 (02248), 1635, 1638 (02256), 
1639 (02258), 1640, 1642, 1643, 1650 (02273), 1654 (02282), 
1661 (02292), 1664, 1667 (02301), 1668. 


Doctorsey. 2.32220). ee eee 1636 (02251), 1651 
Movie-starsS).285" . PAM) See yt a eee 1626 (02235) 
Procrolopistsi. Soot CN es ARES 1652 (02277) 
Public wtility yi? 2S BiB Se Seely aio sa eee 1651 
‘Taxrexemptyproductsae- ==. - eee eee ee eee ae 1547 (2311) 
Terme and conditionss22 250 ee See 1547 (2311), 


1563, 1588 (02157, 02164), 1590 (02167), 1620 (02224), 1623, 1629 
(02240), 1630 (02241), 1664. 

‘Testimomials 7 ~. £02 1_ 2-1 -e2a bel 3. Se eae 1517, 
1564 (2338), 1605 (02197), 1614, 1640, 1642, 1650 (02273), 1652 
(02278), 1654 (02282), 1655, 1658 (02285), 1659 (02288), 1663 
(02295), 1664, 1665, 1666 (02299), 1667 (02300, 02301), 1668, 
1670 (02303, 02304), 1671. 


Festss vee U Noa. ee 1589 (01620), 1598 (02181), 1622 (02227) 
“Automotive Test Laboratories of America’”’___ 1632 (02245), 1664 
Cliniesi-22<2s2...cs2e:.2. 2. ee 1652 (02277) 
Cosmetic atthoritys) (Pit Tee) i) eee Bee 1626 (02235) 
Department of Agriculture. ~2 22220022 Lee 1545 (2309) 
Hospitals 


Basi. Soe OSS Se ee ee ee eee eee 1661 (02291) 
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Advertising falsely or misleadingly—Continued. cade 
As to—Continued. Page 


Trade certificates or coupons________- 22-12 1497 (2223), 1528 (2275) 
UNIS ns 05 IE to ey 1518 (2262), 1563 
Undertakings; in general 2 1497 (2223), 


1561 (2334), 1564 (2339), 1579 (02150), 1587 (02163); 159) 
(02174), 1695 (02175), 1615, 1620 (02224), 1623, 1638 (02256) 
Matrimonial and social____ 1634 (02248), 1686 (02252), 1639 (02258) 
RNC er Nee Se als sie Aes ‘= 1504 (2237), 
1512 (2249), 1513 (2250), 1517, 1519 (2263), 1538 (2294), 1541 
(2299), 1545 (2309), 1547 (2311), 1550 (2317); 1574 (02143), 
1575, 1577, 1579 (02150), 1580 (02152, 02153), 1585, 1587 (02163), 
1589 (02165), 1590 (02166, 02167), 1591, 1594 (02174), 1600, 
1601 (02190), 1608 (02192), 1605 (02196, 02197), 1606, 1607 
(02200), 1609 (02204), 1610 (02205), 1611 (02209), 1614, 1617 
(02219), 1620 (02223), 1622 (02227), 1624 (02230), 1625 (02223), 
02233), 1626 (02235), 1628 (02238), 1629 (02240), 1638, 1634 
(02248, 02249), 1635, 1642, 1648, 1647 (02266), 1648 (02268, 
02269), 1650 (02272, 02273), 1651, 1654 (02281), 1659 (02288), 
1661 (02292), 1662, 1664, 1666 (02299), 1667 (02301), 1668, 1670 
(02304). 

IA ee 1497 (2223), 
1526, 1563, 1564 (2339), 1571, 1687 (02164), 1604 (02197), 1662 
(02292), 1662, 1667 (02301). 

Aiding, assisting or abetting unfair or unlawful act or practice: 


Through— ; 
Misrepresenting purchaser-customer relationships s.-o. 2442) - 1573 
Supplying false and misleading advertising matter________ 149] (2218), 


1492 (2214), 1542 (2303) 
Assuming or using misleading trade or corporate name: 


As to— j 
Correspondence school being institute___.____ 1540 (2298), 1564. (2339) 
Dealer being— : 

NO a cit I ee ow whe 1658 (02286) 
RDS RUDI ea cise mate Sim si RAEI TENOR Spey) meee ‘1674 (02148) 
IVE AGRE UT OL eee Ao ok no ee cen po 1515 (2254), 


1530 (2278), 1537 (2293), 1539, 1561 (2335) 
Dealer owning or operating— 


Battle Creek factory or branch.____.__...________ 1674 (021438) 
Clinieor research activities ..ea.<. dence sa Dh c 1574 (02148), 
Taboratories_(0ssu Aus. un abe e lk 2222. PO (2206), 
1575, 1584, 1627, 1688 (057), 1641 (02262), 1651, 1663 (02294) 
Piuinment or qualifications... -<a0-s=9+0ans%uedosent_... 1571 
Government— e 
COMTI SE ae ah ane een Pear 1571 
Standards or requirements conformance_____________.___. 1571 
IRC SY iC eee ee ees 28 ee eet yo we eee ees 1529 
Nature of product or service........._____- 1564 (2339), 1631 (02244) 
Qualities— 
Cosmetic, toilet or beautifying-..-__....___-_______- 1681 (02244) 
Durability or permanence....---.-.--.------------ 1560 (2332): 


185514™—40—yon, 27-——118 Za 
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Assuming or using misleading trade or corporate name—Continued. 
As to—Continued. 


Source or origin of product— ; Page 
Governments. Shs SS eee = See oe ee ee 1494 
Makerss2ctc. choo obec ee eS a nee 1529 


Claiming or using indoremients or testimonials falsely or misleadingly: 
As to or from— 


“Automotive Test Laboratories of America’’__-_--- 1682 (02245), 1664 
Beautyeditors: =... ce eee oe eee eee eee ee 1626 (02235) 
CGlleges sea Biel. Se. ee Se eed * 1580 (02153) 
Dentists iesaseasbeieee ee. be 1601 (02190), 1668 
Doctorss) 26a eee ees 1569 (2345), 1580 (02153), 1589 (02165), 

1601 (02190), 1612 (02211), 1626 (02234), 1636 (02251), 1668 
Huropeanraristoctacyso.-. 22-2 s_ es Le ee eee ees 1526 
Good Housekeeping Magazine.....-.....+----.-+--+1-------- 1633 
Government se. SoA a ere Peo 1564 (2339) 
Holly woodistarss: 22a Ok nase ee). Paes 1526, 1602 
HospitdlsSebe sos. bo 5) ee Ree ea eee 1580 (02153) 
Halianigevernments. 228) 5555252 ee eee < eee 1620 (02223) 
Personages: 5 Seb Oe eee ea Sa ee ee eee 1526 
Postmasterso.ss 264s sao ae oe esac ee eee 1587 (02163) 
Presse ee Sak Se OE ie ee ees 1634 (02248) 
Professionaliorganizations 224. soe aes eee eee eee 1489 (2211) 
‘Testing laboratoriesssaasu Ss Joe ee cee eee eae 1598 (02181) 
Underwriterates) e524 be el eee ee a eae ee 1664 
United States Department of Agriculture___._.._.__._____- 1607 (02200) 
Users, in:generslaains setcta go se 2 ee Se ag eae eee 1517, 


1564 (2338), 1605 (02197), 1606, 1614, 1634 (02249), 1640, 1642, 
1652 (02278), 1654 (02282), 1655, 1658 (02285), 1659 (02288), 
1664, 1665, 1666 (02299), 1667 (02300, 02301), 1668, 1670 (02308, 
02304), 1671. 

Disparaging or misrepresenting competitors or their products: 


Competitors— 
As to— 
Terms and. conditionsuccsescusecaccs eset ues 1579 (02150) 
Products— 
As seller a: AB). S80) AAA beh ee ee 1542 (2302, 2303) 
As to— 
Purchasers of, being own customers______._____ 1542 (2302, 2303) 
Qualitiesvormresultseseo.ceeeeee one 1565, 1614, 1634 (02249), 1649 
(02271), 1653 (02280), 1661 (02292), 1666 (02298), 1670 (02304) 
Quality S2oau3 le 2eie B 1619 (02222), 1625 (0980), 1633 
Quantities. os. ce ccck eee eee eee Te 1534 (2286) 
Enforcing payments wrongfully: 
Through— 
Adding, unfairly, deferred payment_.......-_._....-__- 1595 (02176) 
Furnishing means or instrumentalities of unfair or unlawful act or practice: 
Through— 
REE ying false and misleading advertising matter___________)_ 1491 


(2213), 1492 (2214), 1542 (2308) 
Inducing Eibach of. .competitor’s.contraciea1 ie s0o0. 12 en 1496 (2222) 
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Misbranding or mislabeling: 

As to— Page 
Certificate of merit___ ana eerer i oat Sverre 1526 
Rotmparsiiis therite 22. Sell acu aulccives dune 1544 (2307) 
SO UENO cB SIAR nihil she oben. 1487 


(2205), 1489 (2209, 2210, 2211), 1493, 1500 (2229), 1502 (2234), 
1505, 1509, 1511, 1514 (2252), 1518 (2260), 1520 (2265, 2266), 
1521 (2267), 1523, 1524, 1526, 1532 (2289. 2283), 1535, 1538 
(2295), 1547 (2312), 1548 (2314), 1549, 1550 (2316), 1551, 1552 
(2319, 2320), 1553 (2321, 2322), 1555 (2324, 2325), 1557 (2328), 


1559 (2331), 1566 (2341, 2342), 1570. 


Domestic product beng iniperted teUsowle. su) ceniaiet 1526, 1535. 
Foreign product being “Made in U.S. A”... 1527 (22738) 
Government— 
Specifications or standards conformance.siceciwei ssh 1507 (2241) 
Poof Rees ae ee, ve ESS 1507 (2241) 
Indorsements or testimonials— 
“Accepted and Certified”___.....-----. 1489 (2211) 
European MUEROGRE Ue ee etat: Irs alent ene 1526 
PRON ss 8s, Weaptante Ml see 1526 
Brenabiwa sunt eNOS OM er Hee. 1526. 
Professional organizations__......._____........ 1489 (2211). 
Nature of— 
Manufacture or preparation of product_____________ 1489 (2211), 
1559 (2331), 1569 (2345) 
et ep ee ET eT TC 1513 (2251), 1570 
Eviteseire meres) 6 ls 1489 (2211), 1504 (2236), 1526 
Qualities, properties or results of product— 
nee fae Sess atin cnn telly ate 1496 (2220) 
Cosmetic, toilet and beautifying... 1518 (2260), 1531 (2281), 1535 
Functional effectiveness and scope, in general_______ 1533 (2284), 
1544 (2307) 
DUGReAtin ts rsa cea Gon yale teed) Ale par 1544 (2307) 
Medicinal, therapeutic, remedial and healthful_._____ 1569 (2345) 
PMC AaE cer otk fondo aeingld 1531 (2281) 
NPCS MGLopneMe Leis. NHN Derik Tt Boe 1514 (22538), 1526 
Source or origin of product— 
OW CEASE ecg 0 COTE ONG be Js 1507 (2241) 
Pe ele ree vad Su ees «u's 2. omelet bac cath 1526 
Places aaeeeis 1489 (2211), 1519 (2264), 1526, 1527 (2278), 1535 
Success, use or standing of PIOUS TS esse alo eC ECE 1526. 
Walle OF PeVGNeie. MIL NGlIe cel SS) Caiyly) ieee eri 1526 
Misrepresenting business status, advantages or connections: 
As to— 
Mav ervimi ny investment. cen ce on ss nce 1587 (02163) 
BRNO CE Palace) Gre cd Noche UR Mohd? RLU S yo Soe 1495 (2218) 
Building or plant— 
Throtgh depictions... ice. cece ccc 1521 (2268), 1540 (2298) 
Church connection— ie 
MOU gH depiCUORs, oS. eo oe od ee RL eae 1634 (02248) 
1554 
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Misrepresenting business status, advantages or connections—Continued. 
As to —Continued. 


Correspondence and residence school being or conducting— Page 
Employment agency. or service_—----+---=+--------------- 1571 
Engineering and technical educational institution or organiza- 

TOT ERE eid sat BE Oe lt Oe ee, ES eee 1571 
Vocational activity through vocational director, ete____~--- isi 

Correspondence school being or conducting— 
fe Accredited sen | _ (eee Saas. See eee eee 1650 (02273) 
Employment agency or service. _.-------------=+-- 1561 (2334), 


1564 (2339), 1638 (02256) 
Engineering, educational school, institution or organization. 1564 
; (2339), 1567 


Institutes sees = = 2 ome eee 1540 (2298), 1564 (2339) 
(Dealer assistanceset eases 2h Be see ee a ee ee 1642 
Dealer being— 

{Noundation’’ <=... 26.2 | 3 See ew. See 1658 (02286) 

Grower. 2.2 2 2S as 2 PE eg eke es BES 1516 (2258) 

Instituiessss2 s =J- ss 2 a ee * ere 1574 (02148) 

Manufactuter.-- 45-220 325.5 = ee eee 1495 (2218), 


1497 (2223), 1500 (2230), 1515 (2254), 1521 (2268), 1530 
(2278), 1534 (2287), 1537 (2293), 1539, 1545 (2308), 1558, 
1561 (2335), 1572 (2350), 1605 (02197), 1651, 1658 (02285), 
1666 (02298). 


ithroush depictions=2 2256-2 ese0e eee eee 1498 (2226) 


Manufacturerseroups eee ee 1521 (2268) 
Manufacturer’s— 
Promotional or publicity undertaker_____________- ee 563 
Soleidistributors..2. 262. 288-52 eee 1563 
Prublishents2 ahs. See: Bea ee a ee ee 1610 (02206) 
Social extension hureau’ises sees sees Seen ee 1623 
Dealer owning or operating— 
Battle'Creek factory or branch___._._....__--__--- 1574 (02148) 
Clinic orfréesearchyactivitiess =. oot... eee uo eee 1574 (02148) 
Laboratories: utesc. sss... 363.2. eee 1487 (2206), 
1575, 1584, 1627, 1638 (057), 1641 (02262), 1661, 1663 (02294) 
Direct factory-consumer selling_......--....---.1-.--_- 1630 (02241) 
Hqupmentoriqualifications.—— 4.522445. Sea 1564 (2339), 1571 
Governmenticonnection oss. sse4s2 eee ee eee 1540 (2298), 1571 
EIS tOnyecace L.A 1521 (2268), 1607 (02200), 1649 (02270, 02271) 
Identity.22-h....15% ic. beeen ty ee eee ae 1516 (2257), 1529 
Individual being. (See also “‘Seller being’’, infra)— 
“S@hurchioreaniza tio nwa eens | ee eee en eens 1634 (02248) 
Social correspondence “society’’____._.._-____..--- 16389 (02258) 
Methodstandipolicies= = su. ae as. aes 1587 (02168), 1694 (02174) 
Nature, scope, facilities or purpose.._._--__-_._--_-._..__- 1540 (2297), 
1563, 1587 (02168), 1623, 1634 (02248) 
‘ Perniunien CWE fe ne noe eee eee ene ere eee 1619 (02222) 
Personnel, staff or organization..cucid..caswaleend see 1578 


Plants elsewhere 1547 (2311) 
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Misrepresenting business status, advantages or connections—Continued. 
As to—Continued. 


Purchaser-customer relationship as— Page 
Comnoprate:dubsidianye ls. 65.2 eo bee eee 1573 
Salesman representatives or eM p lOoy.ces ase ees Sn ee 1573 

purchasinvenothoddos a eke ck 1547 (2311) 

Retailer being wholesaler... five ose Secs tae cabl. 1545 (2308) 

Seller being. (See also “Individual being”’, swpra)— 

LPO eek es OCS ee ee] ed 1619 (02221) 
Employer or agent of__ 1533 (2285), 1564 (2339), 1571, 1595 (02176) 
Outstanding world authority..___.1.._<_..........._____ 1643 

Neem ve Teer cers Sc pn ee 1587 (021638), 1623 

Stock or service available._....._._._-<_._________... 1516 (2257) 

Success or standing_____ 1587 (02163), 1595 (02175), 1649 (02270), 1651 

pe Pia edge Se A atch openness nab nna 1499 

Unique nature, situation or advantages________________. 1512 (2249), 


1513 (2250), 1550 (2317), 1587 (02163), 1594 (02174), 1619 (02222), 
1623, 1625 (0980), 1639 (02258), 1652 (02278). 


Warehouses: in principal cities... =. <..<.-- oc.) kd 1488: (2208) 
Wonin nh: aasocrtess iia tarts rb hor cine en ech oe 1689 (02258) 
Misrepresenting prices: (See, also, Offering deceptive, etc.) 
As to— 
Additional purchases required______________ 1491 (2218), 1492 (2214) 
Availability tosengtomer Iw. eet ee 1515 (2255) 
Coverage or additional prerequisite expenditure necessarily 
Req red Sere. oo, Sibipentiel Ae 1501 (2232), 1623, 1680 (02241) 
Exaggerated, fictitious being regular or usual____________ 1489 (2211), 
1496 (2221), 1504 (2236), 1526, 1528 (2275), 1563, 1687 (02164) 
Haltiprice sales fsaeeel itn  /F3eRy pl 1569 (2346) 
Nature as— 
EB ClOWECOS PAIEE eA paseeriun aphupie Seay SU eat ho MANS 1579 (02150) 
CCC ER erst ts Yin ea 1563 
TARDE 3 cass, ee ee er 1594 (02173) 
Dieeeeet geet: (2900) es) Mate tee oo od 1593 (02171) 
“Special” or wholesale advertising___..__._________ 1608 (02197) 
Pending or future increase). 2s_---. 220: 2 1528 (2275), 1639 (02258) 
Regular being— 
G@entiitatemeduccdiel {var oe. HWas. Te eeb 1497 (2223) 
oh cents, Senet ee ot RN My eh PWN ee 1643 
Specialereduced see. = see en eee 1496 (2221), 1537 (2292), 
1556, 1569 (2346), 1593 (02171), 1695 (02176), 1620 (02224) 
etailibeinggwbolesale: o-oo). Pepelyety eer: Pies st Ad 1538 (2295), 


1545 (2308), 1547 (2311), 1620 (02224) 


Misrepresenting product or service: 
(See also, in general, Unfair methods of competition, etc.) 


As to— 
(Compositignma ees yee ren eet. Abiey! 2 ee 1562 
I ArninssOrmpLroitsseas eee See 1561 (2334), 1567, 1571 
Government indorsement or approval__________________- 1564 (2339) 
1562 


individ waltorspecialeconsideration.. 5-554 s5eeen en. s2 eo] 
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Misrepresenting product or service—Continued. 
As to—Continued. 


Indorsements or approval— : Page 
Governinenten eee Soe ene eee a ee ae ee 1564 (2339) 
Jobs-and-employments22s-08 9 ees ss2 sees ee eae= 1540 (2298), 1571 
INatunéene eee 2 ooo eee eo eee nee 1525, 1562, 1564 (2339), 1571 
Manufacture or preparation___---------- 1559 (2330), 1560 (2333). 
Old, made-over, second-hand or used being new---------- 1527 (2274) 
Opportunities__------ 1540 (2298), 1561 (2334), 1564 (2339), 1567, 1571 
Qualities— 
Educational and informative__---------------- 1564 (2339), 1571 
OU ity tis 3 See 2 Sess See eae ee 1564 (2339), 1571 
Ghiaatity so. ve has oan an dowalk = ae ee 1489 (2211) 
- Ready-made as made to order or measure..-- 1559 (2330), 1560 (2333) 
Scientificror_relevant 1a cCise. eee ee eens nee ee 1567 
Wid ie a ee ie ere conte SOUS Oy Se ere ree 1564 (2339), 1571 


Offering deceptive inducements to purchase: 
(See also, in general, Unfair methods of competition, etc.) 
Through— 
Representing or offering, falsely or misleadingly— 
Cost as returned by saving effected__.-_---_-- 1640, 1670 (02304): 
Free— 
GUOds? teteces dae eR OOeee 1525, 1560 (2333), 1605 (02197), 
1610 (02206), 1623, 1638 (02256), 1654 (02281): 
Payment for which included in charge or service 
otherwise demanded_._...___.._..J23me 1542 (2301), 
1543 (2305), 1547 (2311), 1556, 1568, 1582 (02155),. 
1595 (02175), 1613 (02214), 1625 (0980), 1629 (02240), 
1630 (02241), 1639 (02258). 
MPrighoner see 15983 (02171), 1596 (02178), 1612 (02210) 
Conditioned upon money-back agreement, or other- 
WBE neice eee Ce AE Ree ea eer 1547 (2311) 
Gusrantees. 2 ease Get See ade adie ae 1515 (2256), 
1521 (2268), 1528 (2275), 1541 (2300), 1547 (2312), 1563, 
1571, 1575, 1579 (02150), 1680 (02158), 1482 (02155), 
1686 (02161), 1593 (02171), 1612 (02210), 1617 (02220), 
1623, 1626 (02235), 1627, 1632 (02246), 1636 (02252), 1638 
(02256), 1639 (02258), 1659 (02287, 02288), 1664, 1668, 1671 
“Goldtbond’icen. eceuleeeeee man ee Bee 1546, 1586 (02162) 
“Dife Time} cc. decen cece ee eee ee Es 1529, 1605 (02197) 
Rewards. 2420... RR ae eee 1663 (02295) 


Jobs and employment__________- 1533 (2285), 1571, 1583 (02157) 
Premium values 1497 (2224) 


Retund sae s. a4 eee ee 1533 (2285), 1563, 1590 (02167) 

Sample order or offer conformance_.____ 1559 (2330), 1560 (2333) 

Special or limited offers or selection._________ “ieee 1496 (2221), 
1525, 1528 (2275), 1537 (2292), 1556, 1569 (2346), 1590 
(02167), 1605 (02197), 1610 (02206), 1625 (0980), 1639 
(02258), 1652 (02278), 1654 (02281), 1664. 

On pretext— 

Mechanical‘abilitty,re tae seas aaee een 1564 (23389) 
Prospect’s special standing__........._.___.____- 1562 
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Offering deceptive inducements to purchase—Continued. 


Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 

Terms and conditions— Page 
Additional charges exacted_______.__...._______. 1563, 1623 
Daily or weekly payments or rate. 1629 (02240), 1630 (02241) 
Fixclusive sherri torial rights 90 oc ocd ce pe ek 1563 
#inanoing or eapital: see. ooo 1587 (02164) 
Free— 

PROCGO Le Se cece a5 es een Eas 1525, 1560 (2333) 

Sabiple oll erste eb eteeetgneds choc 4 mah wots 1664 

PR ier 3 bea) 2 eee tks csr oh ns ese 1547 (2311) 
Inspection before payment____________________ 1559 (2330) 
ne Ca xON CT peers Sa, ok ee A a 1525 

Ree veobe yack. guaranhee ee en 1664 
cag e501) ia Sree, a Lee fe ee a 1583 (02157) 
Completetrreet 6 steer ba la t-te es 1562 

Rip ieee a a Ee sete tht inne, yt nee ideas 1525 

Lie) ee: a oe ee nn 1563, 1590 (02167) 
Special consideration. ..< _oeen a ed 1525 
Trade certificates or coupons___________ 1497 (2223), 1528 (2275) 
Undertakings, in general_.._- 2.2 oh seo scc. 1497 (2223), 


1525, 1561 (2334), 1562, 1564 (2339), 1594 (02174), 1595 (02175) 
Securing agents or representatives falsely or misleadingly: 
Through misrepresenting as to— 


Earnings or profits___________ ---- 1583 (02157), 1585, 1590 (02167), 
1605 (02197), 1614, 1620 (02224), 1642, 1655, 1662, 1664 
Opportunities 22 .JRANSt, Ghat <euceny sibs sayeon,- 1588 (02157), 
1585, 1590 (02167), 1605 (02197), 16565, 1662, 1664 
DEeriaLonnmited offer 2.) “twalesaest wiied douhose- dis 1590 (02167) 
Terms and ‘eonditions_-_._.____..___ bias oie Pevors 1562, 1620 (02224) 
EGO MCTTILOLY. oon oe a 1590 (02167) 
Pmeanein gor leapitdlrus Jays $2. 2eeee to acdont aed 1587 (02164) 
Free— 
IRFOOU GH 2S SE Oy SSSR ES Murepe aoe po eee 1605 (02197) 
Sanieemetioriivey 28 t _ unre o2). /eoree).- <2 1664 
COS RA nips... catenins Ve eboney, gat bra cine ecttilerd). 1664 
ECU ern Fo 8 Ge ee doreper est Bvt, wemtlices 1590 (02167) 


Securing order or contract signature wrongfully: 
Through misrepresenting— 


Nature or effect’ of paper or signing____________....._._______ 1562 
Simulating: 
Trae nanie of well-known concern._._.2¢.---.2.--_---.----.-_... 1529 


Unfair methods of competition condemned. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Disparaging or misrepresenting competitors or their products. 


1764 FEDERAL TRADE COMMISSION DECISIONS 


- STIPULATIONS 


Unfair methods of competition condemned. See—Continued. 
Enforcing payments wrongfully. apie 
Furnishing means or instrumentalities of unfair or unlawful act or 
practice. 
Inducing breach of competitor’s contracts. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 


Misrepresenting prices. 

Misrepresenting product or service. 

Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Securing order or contract signature wrongfully. 


Simulating. 
Using lottery scheme in merchandising. 
Using misleading trade name, mark or brand. 
Using lottery scheme in merchandising-_ 1498 (2225), 1534 (2288), 1548 (2313) 
Using misleading trade name, mark or brand: 
As to— Page 
Compositionroi#products.5 4-02 2E ees Se Se ee eae ee eee 1492 
(2215), 1498, 1499, 1502 (2234), 1503, 1505, 1507 (2242), 1508 
(2244), 1510, 1511, 1512 (2248), 1518 (2261), 1520 (2265, 2266), 
1524, 1528 (2275), 1538 (2295), 1549, 1550 (2316), 1551, 1552 
(2319, 2320), 1553 (2322), 1555 (2325), 1557 (2328), 1566 (2341), 
1568, 1569 (2346), 1572 (2349), 1578, 1582 (02156), 1583 
(02157), 1591, 1595 (02177), 1600, 1602, 1624 (02231), 1638 
(02255), 1647 (02265), 1658 (02285). 


“Semisprecious ics See see eee eee Se ee 1491 (2212) 
Domestic: product being imported’ 2-25 Sesee see eee eee 1642 
astory7oh producteses. aaa ee 1630 (02242), 1641 (02262) 
Nature of— 

Manufacture or preparation of product_ 1508 (2244), 1604 (02195) 

Product.2 36. Je a a re ee ee 1528. 


(2276), 1536 (2290), 1557 (2327), 1572 (2349), 1578, 1589) 
(02165), 1590 (02166), 1642, 1663 (02295). 


Qualities, properties or results of product_____.......1---__-_- 1668. 
FAVS. AUTEN Nf COUVS ADIN ORO KUN a 1590 (02167) 
Beneficial; personal andisocial 2 2s .eeen soos eae 1642 
Cosmetic, toilet and beautifying__..-.2cll 220d else sais 1583 

aie (02158), 1600, 1642, 1648 (02268) 
Medicinal, therapeutic, remedial and healthful. _.-________ 1610 
ie (02205), 1642, 1656 
Nutritive-_ aeciw tithe eee eee Ree ee eee 1603 (02198) 
Rejuvenating 2222 5a eee 1683 (02158), 1648 (02268) 

Source or origin of produet— 

Maker. 22422 2s SO ee aie 1641 (02262) 
Plates) 22 2o2c22 22 ih eae ee et L642 


